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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



NOONAN V. DELAWARE, L. & W. R. CO. 
(Circuit Court, S. D. New York. May 14, 1895.) 

1. United States Codbts— Jurisdiction — Demdruer. 

A citizen of New Jersey sued a citizen of Pennsylvania in a fédéral 
court In New York. The défendant appeared generally, and demurred for 
want of Jurisdiction. Held, that the objection that the action was brought 
In the wrong district was waived by the appearance, and was net raised 
by the demurrer. 

2. Plhading — Action ok State Statute. 

The action was founded on a statute of New Jersey, which was not 
pleaded. Eeld that, as the courts of the TJnlted States take judiclal notice 
of the laws of the several States, the right could, nevertheless, be en- 
forced by the fédéral court in New York. 

This was an action by John Joseph Noonan, as administrator of 
James A. Noonan, against the Delaware, Lackawanna & Western 
Eailroad Company, to recover damages for the death of his intes- 
tate. Défendant demnrred to the complaint for want of jurisdic- 
tion, and also on the ground that the complaint did not state facts 
sufficient to constitute a cause of action. 

A. Gr. Vanderpoel, for plaintiff, 
Hammond Odell, for défendant 

WHEELER, District Judge. The plaintiff is a citizen of New 
Jersey, suing as administrator, appointed in New York, for the 
death of his intestate in New Jersey; and the défendant is a citi- 
zen of Pennsylvania, having its principal ofSce in New York. The 
Personal, and not the represented, citizenship governs as to the 
place of bringing suit; and, under the act of 1888, this suit could 
properly be brought only in the district of New Jersey or a district 
of Pennsylvania. But it is between citizens of différent states, and 
it could properly be brought in the circuit court of the United 
States for some district. The right to hâve it brought in such dis- 
trict could be waived, and would be by a gênerai appearance in it, 
if brought in some other district and making défense. Ex parte 
v,68F.no.l — 1 
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fcjchollenberger, 96 U. S. 369; Bank v. Morgan, 132 U. S. 141, 10 
8up. Ot 37. The appearance hère was gênerai, accompanied by a 
demand of service of ail papers upon the attorney appearing. The 
irregularity as to place was thereby waived. The demurrer raises 
the gênerai question of the jurisdiction of the court over the sub- 
ject-matter of the suit, but not that of this irregularity. That no 
law of New Jersey is alleged giving such an action is set down as 
ground of demurrer; but that the courts of the United States take 
judicial notice of the laws of the several states which they are call- 
ed upon to administer is well settled. This right of recovery can 
be enforced hère. Dennick v. Eailroad Co., 103 U. S. 11. The 
statu te gives the acticu to the administrator for the beneflt of the 
widow and next of kiii, with damages with référence to the pecun- 
iary injury resulting to them; and this com plaint allèges damages 
to the next of kin, which seems to be sufficient Demurrer over- 
ruJed. 



ST. PAUL, M. & M. RY. CO. et aL v. ST. PAUL & N. P. R. OO. 

ST. PAUL & N. P. E. CO. v. ST. PAUL, M. & M. RY. CO. et aL 

(Clrciilt Court of Appeals, Elghth Circuit May 6, 1895.) 

Nos. 455 and 459. 

1. FEDERAI, Courts — Jurisdiotion — Fbdebai. Question. 

If It appears from the plaintiff s complaïnt that, in any aspect which the 
case may assume, the right of recovery may dépend -apon the construction 
of fédéral statutes, and If the right of recovery, so far as It turns upon 
the construction of such statutes, is not merely a colorable claim, but reste 
on a reasonable foundation, a fédéral question Is Involved which la adé- 
quate to confer jurisdiction, although the right of recovery is also predlcat- 
ed on other grounds, not Involvtng fédéral questions, and although the case 
Is ultlmately decided upon grounds not involvlng the détermination of 
any fédéral question. 

S. Same- -Claim Merely CoiiOBABLK. 

A case which, in fact, dépends for Its décision upon questions of local or 
gênerai law, cannot be brought wlthin the iurlsdictlon of the fédéral 
courts by a référence In the complaint to a fédéral statute, and by settlng 
up a merely colorable claim thereunder, nor because it may be found 
necessary to consult some fédérai statute to ascertain the meaning of a 
contract or the scope and effiect of a local law. 

8. Samb— TiTiiE Derived fbom Uniteb States. 

The fédéral courts do not acqulre jurisdiction of a controversy lu re- 
spect to the tltle to lands because the title was derived originally from the 
United States unless the controversy Involves the construction, meaning, 
or ettect of the granting acts. 

4. Statutes — Construction — Forfeitcrb of Land Grant. 

The State of Minnesota conf erred upon the S. & P. Ry. Co. the Interest of 
the State In a large quantlty of land granted to the state by congress, in ald 
of the construction of a rallroad, by certain acts which provided that the 
title to the lands should only be acquired as the road adjacent to the par- 
ticular lands was completed. By subséquent proceedings, the S. & P. Co. 
was practically divided Into two corpoi'ations, the second known as the 
P. D. Co. The F. D. Co. constructed a large part of the road, and the 
governor of the state, actlng in bis officiai capaclty and upon the suppo- 
sition that such lands had been duly earned by the F. D. Co., conveyed 
large quantities of land to it, including some land beyond the furthest 
point to whlcb the road was bullt, The deeds were duly recorded at the 
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times wlien they were made, In 18G6 and 1871, and the F. D. Co. sold and 
conveyed large amounts of the lands covered by them. The S. & P. Ry. 
Co. having f ailed to construct a part of the Une, the législature of Minne- 
sota, on March 1, 1877, passed an aet to provide for its completion, for- 
feitlng the grants previously held by the S. & P. Co. appertainlng to the un- 
completed portion of the line, and authorlzing any corporation organized 
to build a railroad in the state to acqulre the rlght to complète the line, 
and, upon so doing, and complying wlth the act, to be Invested with the 
rlghts, lands, and property appertainlng to the portion of the road it 
should complète, and formerly held by or belonging to the S. «& P. Ry. Co. 
This act contained provisions for reserving part of the lands by the state, 
to pay claims for labor and materials used in completlng the road, and 
excluding any corporation which should take advantage of It from ac- 
qulrlng tltle to any land in the grant upon which any settlement had been 
made or pre-emption claim llled. It did not appear that, at the time of 
the passage of this act, the validity of the dceds executed by the governor 
in 18C6 and 1871 had ever been questioned. The complainant corporation 
complled with the provisions of the act and completed the road, Including 
the part beyond the point at which the F. D. Go. stopped. Helâ, that it 
was not the intention of the législature, by the act of 1877, to forfelt the 
lands conveyed by the deeds of the governor, or to déclare such deeds 
void, and that the complainant corporation acquired no rlghts in the lands 
conveyed by such deeds to enable it to question the title of those who held 
under them. 

Appeals from the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

This was a bill which was filed by the St. Paul & Northern Pacific Railroad 
Company, hereafter termed the plaintifC company, against the St. Paul, Min- 
neapolis & Manitoba Rallway Company et al., to establish its title to a large 
body of land in the state of Minnesota, and to annul certain deeds which were 
executed by the governor of that state in the years 1860 and 1871, on the 
ground that they operated as a cloud on the plaintiff company's title. The 
plaintifC also prayed tliat the défendant company mlght be required to ac- 
count for and to pay over to it ail such sums as it had realized from sales 
made of any of the lands embraced in the aforesaid deeds. The lands in 
controversy are a part of the lands granted by the United States, on March 
3, 1857, to the then territory of Minnesota, to ald in the construction of a main 
line of railroad from Stilhvater, on the eastern boundary of the teiTitory, 
via St. Paul and St. Anthony, to a point on the western boundary of the ter- 
ritory between the foot of Big Stone lake and the mouth of the Sioux Wood 
river, afterwards flxed at Breckenridge, with a branch from St. Anthony, via 
Anoka, St. Cloud, and Crow Wing, to St. Vincent, in the northwestern portion 
of the territory. 

A gênerai statement of the facts ont of which the controversy arises is as 
follows: Both parties dérive title to the lands in dispute under the aforesaid 
grant of March 3, 1857 (11 Stat. 195, c. 99). That act granted to the territory 
of Minnesota, in aid of building the aforesaid main and branch Unes of rail- 
road, "every alternate section of land, designated by odd numbers, for six 
sections in wldth on each side of each of said roads and branches," with the 
right to sélect land, in alternate sections or parts of sections, lying within 
15 miles of said main and branch lines, to make up for any deficiency in the 
grant caused by sales of land or by the flling of pre-emption claims before 
the definite location of the road. The act further provided "that the lands 
hereby granted for and on account of said roads and branches, severally, 
shall be exclusively applied in the construction of that road for and on account 
of which such lands are hereby granted, and shall be disposed of only as the 
work progresses; • * • that the said lands hereby granted to the said ter- 
ritory or future state shall be subject to the future disposai of the législature 
thereof for the purposes herein expressed and no other;" and that they should 
be disposed of "by said territory or future state only in the manner following, 
that Is to say: that a quantity of land not exceedlng one hundred and twenty 
sections for each of said roads and bi-anches, and included within a continu- 
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0U8 length of twenty miles of each of said roads and branches, may be sold; 
and wJien the governor of said territory or future state shall certify to tlie 
secretary of the Interlor that any twenty contlnuous miles of any of said 
roads or branches Is completed, then another quantity of land hereby granted, 
not to exceed one hundred and twenty sections for each of said roads and 
branches having twenty continuons miles completed as aforesald, and In- 
cluded within a continuons length of twenty miles of each of such roads or 
branches, may be sold; and so from tlme to time until said roads and branches 
Jîre completed. ♦ * *" By an act of congress approved Mareh 3, 1SG5 
(13 Stat. 526, c. 105), the aforesald grant was Increased to 10 sections per 
mile, and the indemnlty limits were extended to 20 miles from said Unes of 
road. As to the mode of disposing of the land, the act of March 3, 1865, pro- 
vided as foUows: "When tlie governor of said state shall certify to the sec- 
retary bf the interlor that any section of ten consécutive miles of said road 
is completed in a good, substantlal, and workmanlike manner, as a first-class 
railroad, and the said secretary shall be satisfled that said state has complied 
in good faith with this requlrement, the said secretary of the interlor shall 
Issue to the said state patents for ail the lands granted and selected as afore- 
sald, not exceeding ten sections per mile, situated opposite to and wlthin a 
llmlt of twenty miles of the Une of said section of road thus completed, ex- 
tending along the whole length of said completed section of ten miles of road, 
and no further. And when the governor of said state shall certify to the 
secretary of the interlor, and the secretary shall be satisfled that another 
section of said road, ten consécutive miles In extent, Connecting wlth the pre- 
ceding section or with some other flrst-class railroad, which may be at the 
time In successful opération, Is completed as aforesald, the said secretary of 
the interlor shall issue to the said state patents for ail the lands granted and 
situated opposite to and wlthin the llmlt of twenty miles of the Une of salû 
completed section of road or roads, and extending the length of said section, 
and no further, not exceeding ten sections of land per mile for ail that 
part of said road thus completed under the provisions of this act and the act 
to which this Is an amendment, and so, from time to time, until said roads 
and branches are completed. And when the governor of said state shall so 
certify, and the secretary of the Interlor shall be satisfled that the whole of 
any one of said roads and branches is completed in a good, substantlal, and 
workmanlilje manner, as a flrst-class railroad, the said secretary of the In- 
terlor shaU Issue to the said state patents to ail the remaining lands granted 
for and on account of said completed road and branches in this act, situated 
wlthin the said limits of twenty miles from the Une thereof, throughout the 
entire length of said road and branches. * • ♦" An act of congress ap- 
proved July 13, 1866 (14 Stat. 97, c. 183), relative to the aforesald grant, pro- 
vided "that ail the lands heretofore granted to the territory and state of Min- 
nesota to ald in the construction of railroads, shall be certlfled to said state 
by the secretary of the interlor, from time to time, whenever any of said 
roads shall be deflnltely located, and shall be disposed of by said state in the 
manner and upon the conditions provlded in the particular act granting the 
same, as modified by the provisions of this act; ♦ * • that the lands 
granted by any act of congress to the state of Minnesota, to ald in the con- 
struction of railroads in said state, speciflcally, lying in place, on any division 
of ten miles of road, shall not be disposed of until the road shaU be com- 
pleted through and coterminous with the same; provlded, however, that this 
provision shall not extend to any lands authorized to be taken to make up de- 
flclencies." 

Tuming to state législation with référence to the aforesald grant, and to 
other acts done which affect the questions at issue, the foUowlng may be 
mentloned as the most materlal: The grant made by the act of March 3, 
1857, supra, was conferred by the territorial législature on the Minnesota & 
Pacific Railroad Company, which had been Incorporated to construct the main 
and branch Unes of railroad aforesald, but, that company having failed to dis- 
charge Its obligations, the grant became revested In the state of Minnesota 
on June 23, 1860, by proper proceedings taken that are not challenged. The 
state thereafter, on March 10, 1862, Incorporated the St. Paul & Pacifie Rail- 
road Company to construct said uncompleted Unes of road, and, for the pur- 
pose of aiding it In so dolng, conferred upon it "ail the interest of the state, 



présent and prospectiTe, in and to any and ail thé lands granted by congresB 
to the territory of Minnesota," by the act of Mareh 3, 1857, for the purpose of 
aiding in tlie construction of said lines of road, "together with ail and singu- 
lar the rights, privilèges and immunities conferred and Intended to be con- 
ferred by said act of congress." The act last aforesaid, creating the St. Paul 
& Pacific Railroad Company, and conferring upon It the rights and privilèges 
aforesaid, contained the f oUowing provision as to the conveyance of said lands 
by the state: "Whenever said eompany shall actually complète that portion 
of the road between St. Paul and St. Anthony, so that regular trains of cars 
are running thereon, and not before, the governor shall certify the same to 
the secretary of the interior, and thereupon the title to one himdred and 
twenty sections of land shall vest in said eompany. And when twenty con- 
tinuons miles of said road shall be completed, and regular trains running 
thereon, the title to a further quantity of one hundred and twenty sections of 
land shall vest in said eompany. And whenever said eompany shall actually 
complète twenty continuous miles of said road from Minneapolis westwardly, 
so as to admit of the running of regular trains of cars on the same, the gov- 
ernor shall certify the same to the secretary of the interior, and thereupon a 
further quantity of one hundred and twenty sections of said lands shaU vest 
In said eompany; and so on, as often as any further twenty continuous miles 
of said road shall be completed so as to admit of the regular running of trains 
of cars thereon, the governor shall in like manner certify the same to the 
secretary of the interior, and a further quantity of one hundred and twenty 
sections of said land shall vest In said eompany; and it shall be the duty of 
the governor, whenever said road shall be completed between St. Paul and St. 
Anthony, In his officiai capacity, and on behalf of the state, to convey to said 
eompany one hundred and twenty sections of land; and whenever any further 
twenty continuous miles of said road or Its branches shall be completed and 
in opération, the governor shall in like manner convey a further quantity of 
one hundred and twenty sections of land and so on as often as any further 
twenty continuous miles of said road or its branches shall be completed, shall 
in like manner convey to said eompany a further quantity of one hundred and 
twenty sections of land, until there shall be conveyed to said eompany ail the 
lands to which they shall be entitled, according to the terms and provisions 
aforesaid. * * •" Sp. Laws Minn. 1862, c. 20. Prier to the passage of the 
last-mentioned act of March 10, 1862, the United States had certifled to the 
state of Minnesota about 370,394 acres of land which pertained to the branch 
Une aforesaid from St. Anthony, via St. Cloud and Crow Wing, to St. Vincent. 
On February 6, 1864, one E. B. Litchfield entered Into an agreement with the 
St. Paul & Pacific Railroad Company to construct the main line of its road 
from St. Anthony to Breckenridge, and its branch line from St. Paul to Watab 
in Benton county, Mlnn., a place 80 miles northwest from St. Paul, and, in 
considération therefor, the St. Paul & Pacific Railroad Company by said 
agreement sold, assigned, and transferred to Litchfield ail of its "rights, bene- 
fits, privilèges, property, franchises, and interests * * ♦ under the laws of 
the territory or state of Minnesota" belonging to that porton of the branch 
line from St. Paul to Watab, "together vyith the lands granted by congress to 
the territory of Minnesota for the purpose of aiding in the construction of 
said eighty miles of road." It aiso sold and transferred to Litchfield, by the 
same agreement, ail of Its rights, franchises, etc., belonging to the main line 
from St Anthony to Breckenridge, together with the land granted by congress 
for the purpose of aiding in the construction of that part of the main line. 
The agreement with Litchfield was subsequently fuUy ratified and conflrmed 
by the state of Blinnesota by. législative enactment, and Litchfield and hIs as- 
sociâtes became Consolidated into a corporation under the name of the First 
Division of the St. Paul & Pacific Railroad Company. Sp. Laws Minn. 1866, 
c. 1. The latter eompany will be hereafter termed the First Division Com- 
pany. In this manner the St. Paul & Pacific Railroad Company became seg- 
regated into two corporations. 

One day before the grant of March 3, 1857, was enlarged, as heretofore 
stated, that is to say, on March 2, 1865, the législature of Minnesota passed 
an act which contained the following provision, to wlt: 

"Sec. 2. Any and ail additional grants of land made prier to the passage of 
thIs act, or which may hereafter be made by the congress of the United States, 
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to thje State of Minnesota for the purpose of aiding In the construction o( the 
Unes of rallroad or any portion of them autliorized to be constructed by tlie 
St Paul and Pacific Rallroad Company, shall inure to the benefit of sald 
Company, and sald lands and tlie présent and future interest of the state In 
or to them, are hereby granted and assigned unto the said company upon 
the same terms and conditions as the lands heretofore granted for the same 
purpose, together with the conditions contained in sald aot of congress do- 
natlng the same. And the title of ail lands heretofore, or hereafter granted 
by the congress of the United States, to the state of Minnesota for the pur- 
poses aforesaid, shall vost in sald company at the time, and upon the terms 
prescribed by sald act or acts of congress making the grant, and it shall be 
the duty of the governor, on behalf of the state, to convey to said company 
the lands so granted according to the terms and provisions contained in the 
act or acts aforesaid." Sp. Laws Minn. 1865, c. 6. 

The so-called branch Une from St. Paul to Watab was completed In sec- 
tions, as follows: Ten miles of the road, from St. Paul to St. Anthony, were 
completed on or àbout July 2, 1862, prior to the organization of tlie Pirst 
Division Company; by February 20, 1865, a further section of 10 miles, from 
St. Anthony in the direction of Watab, was completed; before March 3, 1865, 
when the grant was enlarged, an additional section of 20 miles was com. 
pleted, mailing 40 miles of completed road counting from St. Paul, or 30 miles 
counting from St. Anthony; prior to September 18, 1866, a further section of 
30 miles was completed to St. Oloud; some time in the fall of 1867, the 
branch line was extended by the First Division Company from St Cloud to 
Sauk Eaplds, the latter point being 76 s/k, miles distant from St. Paul, and 
about, four miles from Watab; the First Division Company never constructed 
the remainlng 4 miles necessary to reach Watab. The governor of the state 
of Minnesota made several conveyances to the First Division Company of 
lands pertaining to the branch-line land grant, on the assumption that the 
lands had been duly earned by the First Division Company under the légis- 
lative acts aforesaid, by the construction of the branch line to the extent last 
above indlcated. Only three of the deeds so made are challenged in tlie prés- 
ent suit. The flrst of said three deeds was executed on August 22, 1866. It 
purported to convey 76,422.07 acres of land, about 11,540 acres whereof were 
sltuated north of Watab. The deed contained a récital that the governor 
had, on August 21, 1866, certlfled to the completion of a second section of 20 
miles of the branch line, and that the First Division Company had become en- 
titled to a deed for an additional 120 sections of land to aid in the construc- 
tion of a third section of 20 miles of the branch line, which were thereby con- 
veyed. The second deed was executed on September 20, 1866, and purported 
to convey 76,624.86 acres of land, about 58,721 acres whereof were nortli of 
Watab. This deed contained a récital that the governor had certified to the 
completion of a third section of 20 miles of the branch line, and that the 
grantee had become entitied to a conveyance of an additional 120 sections of 
land to aid in the construction of the fourth and last section of 20 miles of 
the branch line. The third deed was not executed uutil July 26, 1871. It pur- 
ported to convey 77,008.36 acres of land, about 47,741 acres whereof were 
north of Watab. It contained a récital, in substance, that the land couveyeû 
was land to which the First Division Company liad become entitied uiider 
the various statutes heretofore mentioned, in conséquence of the increase of 
the original grant from 6 to 10 sections per mile. The plaintifiC company con- 
tended that, upon a true construction of the aforesaid fédéral and state stat- 
utes, the threé deeds last above mentioned were executed without authority 
of law, and were utterly void as to the lands convey ed lying north of Watab. 
By an act of congress approved March 3, 1871 (16 Stat. 588, c. 144), the St. 
Paul & Pacific Eailroad Company was authorized to change the course of 
the branch Une beyond St. Cloud, by constructing it on a more direct route 
from St. Cloud to St Vincent, without passing tlirough Crow Wiug, but this 
change of route was authorized on condition that it built a road about due 
north from St. Cloud, via Crow Wing, to Brainerd, Minn., to connect at that 
point with the Northern Pacifie Rallroad. The same act gave the same pro- 
portional grant of lands along the new route from St. Cloud to St. Vincent, on 
condition that the St. Paul & Pacific Rallroad Company relinquished the old 
grant along the line as originally projected, from Crow Wing to St. Vincent 
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The plaintiff company lays clalm to ail the lands north of the Watab ter- 
minal, about 118,000 acres, that were conveyed by the govemor to the First 
Division Company by the three deeds aforesaid, on the foUowing grounds, 
that is to say: The St. Paul & Pacific Railroad Company havlng failed to 
construct the Une of road from St. Cloud to Bralnerd, and from St. Cloud to 
St. Vincent on the new route, as authorized by the act of March 3, 1871, 
supra, the législature of Minnesota, on March 1, 1877, passed an act entltled 
"An act to provide for the completion of the Unes of railroad commonly linown 
as the St Paul and the Pacifie Extension Lines." 

The flrst section of that act was as follows: "Be it enacted etc., • • * 
That the rights, privilèges, franchises, grants of land, and property hereto- 
fore held by the St. Paul and Pacific Railroad Company, appertaining to the 
uncompleted portions of that Une of railroad extending from Watab to Brain- 
erd, are hereby declared forfelted to the state, without merger or extiuguish- 
ment, but are hereby preserved, contlnued and conferred upon the terms and 
conditions as in this act provided." 

The second; third, and fourth sections of the act authorized persous holding 
bonds secured by mortgage on said extension Unes to organize a "bond com- 
pany" to complète the same, but such corporation was not organized, and 
thèse sections never became operatlve. 

The flfth section of the act contalned the following provision: "In case such 
a corporation as that herein designated the 'bond company,' shall not be duly 
and sufflciently organized for the purposes of this act, on or before May 1, 
1877, * * • then, and In that case, any company or corporation now or- 
ganized, or that may hereafter organize, havlng authority from this state tô 
build, maintain and operate a Une of railroad vrithin or through the state, 
may succeed to aud acqulre the right to complète, own, maintain and operate 
the uncompleted portions of said line of i-aiiroad mentioned in the first sec- 
tion of this act, by filing with the governor a written notice of its désire and 
intention, under and subject to the provisions of this act, to complète, equip, 
maintain and oi>erate the then uncompleted portions of said Une of railroad. 

• » * Work shall be commenced thereon vvithin thlrty days after the fliing 
of such notice, or as soon thereafter as the state of weather shall permit, 
and prosecuted to completion within one year from the filing of such notice. 

* * * But upon default to commence vfork or to prosecute the same to 
completion within the time aforesaid, said company shall forfeit ail right to 
complète, maintain or operate the part or portion of said Une remaining un- 
completed at the time of such default * • *" 

The seventh, ninth, and tenth sections of the act contalned the following 
provisions: 

"Sec. 7. * * * Any company acting under and pursuant to the provi- 
sions of this act, shall become entitled to, and invested with, ail and singular 
the rights, privilèges, immunities, franchises, lands, and property appertain- 
ing to the portion of road it shall complète, which were formerly held by, or 
which formerly belonged to, the St. Paul and Pacific Railroad Company, or 
which were formerly granted to tlie St. Paul and Pacifie Railroad Company, 
and shall be entitled to the same whenever and as often as any continuous 
ten (10) miles of road are completed. * * *" 

"Sec. Q. One half of ail the land up to two hundred thousand acres in quan- 
tity, which shall be first acquired on account of the construction of the prés- 
ent uncompleted line of railroad from Watab to Brainerd, • » * shall be 
reserved and retained by the state, to be used by it for the payment of the 
claims incurred for work and materlal furnished in the construction of said 
Unes of railroad. * * *" 

A board was also created by this section to audit and allow such claims 
and to sell the reserved lands for the purpose of paying the same after they 
had been allowcd. 

"Sec. 10. The St. Paul and Pacific Railroad Company, or any company or 
corporation taking the beuetits of this act, shall not in any manner, directly 
or indirectly, acqulre or become seized of any right, title, interest, claim or 
ilemand in or to any pièce or parcel of land lying and being within the granted 
(ir indemnity limits of said branch Unes of road, to which légal and full title 
lias not been perfected in said St. Paul and Pacific Railroad Company, or 
their successors or assigns, upon which any person or persous hâve in good 
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falth settled and made or acquired valuable improvements thereon, on or be- 
fore the passage of this act; or upon any of said lands upou wLich has beeu 
flled any valid pre-emption or homestead flling ov entry, not to exceed one 
hundred and sixty acres to any one actual settler; and the governor o£ tliis 
State shall deed and relinqulsh to the United States ail pièces or parcels of 
said lands so settled upon by any and ail actual settlers as aforesaid, to the 
end that ail such actual settlers may acquire title to the land upon which 
they actually réside, from the United States, as homesteads or otherwlse, and 
upon the acceptance of the provisions of this act by said Company, It shall 
be deemed by the governor of this state as a relinquishment by said company 
of ail such lands so occupled by such actual settlers; and in deeding to the 
United States such lands, the governor shall reçoive as prima facle évidence 
of actual settlement on said lands, the testimony and évidence, or copies 
thereof, heretofore, or which may be hereafter taken In cases before the local 
United States land offices, and decided in favor of such settlers." 

Sp. I^aws Minn. 1877, p. 257, c. 201. 

It is conceded that the Western Pacific Railroad Company, now known as 
the St. Paul & Northern Pacific Eallroad Company (the plaintifC company), 
complied with the provisions of the foregoing act of March 1, 1877; that it 
completed the road from Watab to Brainerd about November 1, 1877, and 
thereby became entitled to ail the property, lands, and franchises that were 
intended to be conferred by said act 

The défendant company, the St. Paul, Minneapolis & Manitoba Railway 
Company, deraigned title to the lands in coutroversy by foreclosure sales 
made under the foUowing described mortgages: First, by a sale under a 
mortgage executed June 2, 1802, by the St. Paul & Pacific Kailroad Com- 
pany for the purpose of securing bonds, which mortgage covered the so- 
termed branch line from St. Paul to Watab, and purported to convey ail the 
right, title, and interest the said company then had or might become entitled 
to of, in, or to the lands grauted to the territory of Minnesota by the act of 
March 3, 1857, "for the purpose of aiding « * * jn yjg construction of a 
railroad from St. Paul, via St. Anthony, Anoka and St. Cloud, to Watab on 
the Mississippi river, being three thousand eight hundred and forty acres of 
land for each mile, amounting in the aggregate to tliree hundred and seven 
thousand, two hundred acres, be the same more or less, and situated in the 
présent state of Minnesota adjoining and adjacent to the line of the railroad"' 
of the St. Paul & Pacific Railroad Company, "hereinbefore described." Sec- 
ond, by a sale under a mortgage executed by the First Division Company Oc- 
tober 1, 1885, to secure certain bonds, which mortgage purported to convey ail 
the right, title, and interest which the First Division Company then had or 
might become entitled to of, in, or to ail of those sections of land granted to 
the territory and state of Minnesota by tlie acts of ilarch 3, 1857, and March 
3, 1865, to aid in the construction of the railroad lines mentioned in said acts, 
and which lands were subsequently grauted by the state to aid in the con- 
struction of the branch line from St. Paul, via St. Anthony, Anoka, and St. 
Cloud, to Watab. The land so conveyed was further described in said mort- 
gage as consisting of 10 sections per mile, amounting in the aggregate to 
512,000 acres, and as being "situate in the présent state of Minnesota adjoin- 
ing and adjacent to the line of railroad" of said First Division Company, "as 
hereinbefore described." Third, by a sale under another mortgage, executed 
April 1, 1871, by the St. Paul & Pacific Railroad Company, covering the new 
or altered line, and land grant pertaining thereto, from St Cloud to St. Vin- 
cent, which had been authoi-ized by the act of March 3, 1871, supi-a; aiso cov- 
ering the line required to be built by that act from St. Cloud, via Crow Wing, 
to Brainerd. The St. Paul & Pacific Railroad Company was made a party to 
each of the suits whereby the aforesaid mortgages were foreclosed. By virtue 
of sales made under the decrees of foreclosure in said suits, the défendant 
company claims to hâve succeeded to ail the right, title, and interest of tJie 
First Division Company in and to the lands now in coutroversy which the 
latter company acquired through the législation aforesaid, and by the agree- 
ment between Litchfleld and the St. Paul & Pacific Railroad Company, liere- 
tofore mentioned. On March 7, 1881, the state of Minnesota, by législative 
enactment. "fully ratified and confirmed" the several pureliases so made as 
aforesaid by the défendant company of the lines of road heretofore described, 
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and the rlghts and franchises pertaining thereto. Sp. Laws Minn. 1881, c. 412. 
The original bill of complalnt in the présent action was filed on August 18, 
1886. An amended complalnt was filed flve years thereafter, to wit, on Au- 
gust 31, ISai. The original bill prayed that the défendant company mlght be 
decreed to hold the lands in controversy, that is, the lands north of Watab, 
as a trustée for the plaintiff company, and that it be requlred to convey the 
same to the plaintiff by a good and sufficient deed; also, that It be requlred 
to account for the proceeds of ail the lands in controversy that it had sold. 
The amended bill prayed for a cancellatlon of the aforesald deeds executed 
by the govemor of the state of Minnesota, as clouds upon the complainaut's 
title, and that the défendant company might be compelled to account for the 
proceeds of such of said lands embraced in said deeds as It had sold and 
conveyed to third parties. The circuit court found and decided that the deeds 
executed by the governor of the state of Minnesota on August 22, 18(30, Sep- 
tember 20, 1866, and July 26, 1871, hereinbefore mentioned, were null and 
void so far as they conveyed lands north of Watab, and that they operated as 
a cloud upon the plaintiff company's title. 57 Fed. 272. It accordingly de- 
creed that said deeds be canceled so far as they operated to cloud the plaintiff 
company's title, and that the défendant company pay to the plaintifC $270,- 
844.05, the same being the amount found to hâve been received by the de- 
fendant company on account of lands sold. Both parties hâve perfected an ap- 
peal to this court, and both appeals are before us on the same record. 

M. D. Grever and G«orge B. Young (T. R. Benton, on the brief), 
for St. Paul, M. & M. Ry. Co. 

Fred M. Dudley and James McNaught, for St Paul & N. P. R. Oo. 

Before OALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The flrst question presented for considération is one of jurisdic- 
tion, and, as both parties to the suit are corporations created by and 
existing under the laws of the state of Minnesota, the décision of the 
jurisdictional question turns upon the inquiry whether the case is 
one arising under the laws of the United States. Since the récent 
décisions in Tennessee v. Union & Planters' Bank, 152 U. S. 4.54. 
14 Sup. et 654; Chappell v. Waterworth, 155 U. S. 102, 15 Sup. Ct. 
34; and Postal Telegraph Cable Co. v. Alabama, 155 U. S, 482, 15 
Sup. Ct. 194, — itmust be regarded as settled that the circuit court of 
the United States cannot entertain jurisdiction of a case as one 
arising under the constitution, laws, or treaties of the United States, 
whether such suit is commenced therein originaJly, or is brought 
thereby removal, unless the plaintifE's complalnt or déclaration shows 
that it is a case arising under the fédéral constitution or national 
laws or treaties. And even under the judiciary act of March 3, 1875 
(18 Stat. 470, c. 137), the same rule, it seems, was applicable to suits 
originally brought in the circuit court; that is to say, under that act 
the right to entertain a case brought therein originally, on the 
ground that it involved a fédéral question, depended upon the in- 
quiry whether the plaintifl's statement of his cause of action showed 
the existence of a fédéral question. Tennessee v. Union Planters' 
Bank, supra; Metcalf v. Watertown, 128 U. S. 586, 589, 9 Sup. Ct. 
173. The necessary resuit of this doctrine is that, when a complaint 
filed in the circuit court of the United States discloses a controversy 
arising under fédéral laws, the jurisdiction of the court will not be 
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defeated by any défense or plea that the défendant may see fit to 
make. If the plaintilE's rigM to sue in the national courts is to be 
tested solely by his complaint or déclaration, and is not aided by 
any plea interposed by the défendant, no matter how clearly the lat- 
ter may show that the construction or application of fédéral laws is 
involved, then it follows that, if jurisdictiou is fairly disclosed by 
the plaintiff's statement of his own cause of action, it cannot be de- 
feated by an answer or plea so conceived and drawn as to avoid the 
considération of any fédéral question or questions. In other words, 
as was said, in substance, in Osborn y. Bank, 9 Wheat. 738, 824, 
the right of the plaintifl to sue does not dépend upon the défense 
which the défendant may choose to set up, because the right to sue 
exists, if at ail, before any défense is made, and must be judged 
exclusively as of the date of the filing of the complaint, on tlie state 
of facts therein disclosed. If, on the face of the complaint or 
déclaration, the case is one which the court has the power to hear 
and détermine, because of the existence of a fédéral question, it 
has the right to décide every issue that may subsequently be raised, 
and whether the décision of the case ultimately turns on a question 
of fédéral, local, or gênerai law is a matter that in no wise afCects the 
jurisdiction of the court. Mayor v. Cooper, 6 Wall. 247; Eailroad 
Co. V. Mississippi, 102 U. S. 135, 141; Tennessee v. Davis, 100 U. S. 257, 
264 ; Omaha Horse Railway Co. v. Cable Tramway Co., 32 Fed. 727. 
In the light of thèse principles, we proceed to inquire whether any 
question of a fédéral character is preseiited by the bill of complaint 
which it may become necessary to décide in disposing of the issues in- 
volved in the présent controversy. In the considération of this ques- 
tion we do not deem it essential to state in détail ail of the alléga- 
tions of the amended bill, on which the case appears to hâve been 
tried and decided. It will sufiBce to say in this behalf that the 
amended complaint set forth by appropriate allégations ail of the 
législation, both state and national, aflecting the land grant in ques- 
tion, and ail of the facts and circumstances pertaining thereto, which 
we hâve already recited at length in the f orej^oing statement. In ad- 
dition to such averments, the amended bill also alleged, in substance, 
that the lands now in controversy, being those situated north of 
Watab, were conveyed by the governor of the state of Minnesota 
to the First Division Company before the Une of road along which 
they speciflcally lay in place was completed through and coterminous 
therewith; that the road abreast of which the disputed lands lie 
was constructed by the plaintifE company, and not by the First 
Division Company; that no part of said lands ever belonged or 
pertained to that part of the branch Une which was constructed by 
the First Division Company, and that, in executing the deeds for the 
lands in controversy to the First Division Company, the governor 
of the state acted "wrongfuUy and without authority of law," and 
that the deeds so executed were "contrary to law, and void." The 
bill further averred that the plaintiff company was the owner of, 
and that it laid claim to, ail the lands in dispute; that the défend- 
ant company had no interest therein or right thereto; and it con- 
tained a prayer that the plaintiff company be decreed to be the 
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owner of said lands, and that the deeds executed by the governor 
be adjudged to be null and void, and that the same be canceled as a 
cloud upon its title. In ail of its essential features, therefore, the 
case made by the amended complaint was a suit to remove a cloud 
and to quiet title. It does not follow, however, that the case at bar 
is one of fédéral cognizance because it contains a référence to 
numerous acts of congress, and lengthy extracts therefrom. A case 
■R'hich in fact dépends for its décision upon questions of local or 
gênerai law cannot be brought within the jurisdiction of a fédéral 
tribunal as one arising under the constitution and laws of the United 
States merely by a référence in the complaint or déclaration to some 
fédéral statute or statutes, and by setting up a claim thereunder 
which is merely colorable, and obviously without any reasonable 
foundation. If such a practice was tolerated, the resuit would be 
that the jurisdiction of the fédéral courts would be unduly enlarged, 
and made to comprehend a class of cases which were never intended 
to be tried therein. New Orléans t. New Orléans Water Works, 
142 U. S. 79, 12 Sup. Ct. 142; Hamblin v. Land Co., 147 U. 8. 532, 
13 Sup. Ct. 353; St Louis, etc., Ey. Co. t. State of Missouri, 15 Sup. 
Ot. 443. 

At this point it accordingly becomes necessary to examine the 
varions grounds upon which the plaintiff company predicates its 
right to recover. It is obvions that it dérives its right to sue sole- 
ly from the act passed by the législature of the state of Minnesota 
on March 1, 1877, the material provisions of which act hâve been 
embodied in the f oregoing statement In the absence of that enact- 
ment, the plaintiff company would hâve no standing in any court, 
State or fédéral, to challenge the defendant's title to the lands in 
controversy, whether the deeds conveying the same are valid or in- 
valid, void or voidable. The first question, then, that is encounter- 
ed in the case is whether, by the act last aforesaid, the législature of 
the state in fact intended to transfer the lands north of Watab, 
which had theretofore been deeded by the governor of the state to 
the First Division Company, to such other railroad company as 
might construct the uncompleted Une of road from Watab to 
Brainerd, and whether, if it did so intend, the language of the act 
was adéquate to vest in such company as elected to complète the 
road a légal title to such lands north of Watab and within the 
limits of the grant as the state then had power to convey. With 
respect to this question, a controversy arises between the two com- 
panies. It is the primary issue in the case. And it must be con- 
ceded, we think, that this controversy between the parties raises a 
question of local law which is in no wise dépendent for its décision 
upon the construction of any fédéral statute. But if this primary 
question is decided in the affirmative, as the plaintiff con tends that 
it ought to be, such décision is not décisive of the plaintiff's right 
to recover. It is merely one step in the direction of a recovery, and, 
for that reason, it cannot be said that the plaintiff's cause of action 
is founded solely on a state law, and that it grows out of the act 
of March 1, 1877. To entitle the plaintiff to a decree, it must fur- 
ther show that the deeds executed by the governor covering lands 
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north of Watab were invalid; that the title of the state to said 
lands was not divested by the exécution of said deeds, and that on 
March 1, 1877, the législature of the state still had power to conyey 
said lands by législative enactment to such company as might elect 
to construct the uncompleted line from Watab to Brainerd. It is 
apparent, we think, that the plaintifE endeavors to establish the 
foregoing proposition that the deeds were in fact void, and that 
the lands in controversy remained subject to the disposai of the 
state of Minnesota, because of the invalidity of the prior convey- 
ances, on two grounds. In the flrst place, it insista that the Litch- 
fleld agreement of date February 6, 1864, which was subsequently 
approved and conflrmed by the state, operated as a division of the 
land grant pertaining to the branch line, so that neither Litchfield 
nor his successor in interest, the First Division Company, could 
thereafter acquire any right or title whatsoever to any lands per- 
taining to said grant lying north of Watab, whether they were lo- 
cated within the place or indemnity limits. This, without doubt, 
is the ground on which the plaintiff chiefly relies for the purpose of 
establishing the proposition that the governor acted wholly with- 
out authority in executing deeds in favor of the First IMvision Com- 
pany for the lands now in controversy. But, in addition to such 
contention, plaintiff also insists, and the allégations of the bill 
seem to be sufficiently full and spécifie to furnish a foundation for 
such contention, that the deeds in question were also unauthorized 
and void by virtue of limitations and conditions found in the sev- 
eral acts of congress by which the lands in controversy were grant- 
ed to the territory and state of Minnesota, in trust, to aid in the 
construction of a branch line of road from St Anthony, via Anoka, 
St. Cloud, and Crow Wing, to St Vincent. In support of this posi- 
tion, it is contended, in substance, that the state held the légal title 
to ail the lands embraced in the grant in trust, and that it could 
only convey the same on the conditions prescribed in the several 
acts of congress which created the trust; that, upon a true con- 
struction of the grant, the state had no power to convey lands lying 
within place limits, in advance of construction, after the ûrst 120 
sections had been sold; thatit had no power to convey lands to any 
railway company unless the tracts so conveyed were "included with- 
in a continuons length of twenty miles of road"; that the granting 
act of March 3, 1857, set apart and appropriated to the construction 
of each consécutive section of 20 miles of road the place lands ly- 
ing abreast of or coterminous with each section, and that the grant- 
ing act of March 3, 1865, in like manner set apart and appropriated 
to the construction of each consécutive section of 10 miles of road 
enough place and indemnity lands coterminous therewith to make 
altogether 100 sections of land for each 10 miles of road. It is in- 
sisted that the deeds now in controversy are invalid, without référ- 
ence to state législation, because they were executed by the gov- 
ernor of the state in violation of each of the foregoing provisions 
claimed to hâve been contained in said acts of congress. 

The ground flrst stated, on which the plaintiff company bases 
ita claim.that the deeds executed by the governor were invalid, does 
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not involve the considération or décision of any fédéral question. In 
construing the Litchfleld agreement, and in determining what lands 
the St. Paul & Pacific Railroad Company intended by that contract 
to transfer to Lltchfleld and his associâtes, it might be found ex- 
pédient, or even necessary, to consult the act of congress of March 
3, 1837, which is referred to therein, and wità référence to which 
the contract appears to hâve been executed. But, af ter ail, the point 
at issue upon this branch of the case is the true construction of that 
agreement, and that is clearly a question of gênerai and local law, 
inasmuch as the right asserted by the plaintiff dépends upon that 
agreement, and the local statute by which it was adopted and con- 
flrmed. A case does not become one of fédéral cognizance because 
it may be found necessary, in construing a private contract or a local 
law from which the rights of the respective parties are derived, to 
consult some fédéral statute with a view of ascertaining the meaning 
of the contract or the scope and effect of the local law. In such 
cases the cause of action or the défense, as the case may be, is not 
founded on a law of the United States in any such sensé as to 
bring the suit within the jurisdiction of the fédéral courts. Miller's 
Ex'rs V. Swann, 150 U. S. 132, 14 Sup. Ct 52. It is equally clear, 
however, that in eo far as the plaintiff company challenges the 
validity of the deeds on the second ground above stated, because 
they were executed in violation of the provisions of the several 
granting acts heretofore mentioned, the case at bar does involve 
certain fédéral questions which it might be found necessary to dé- 
cide, and on the décision of which the right of the plaintiff to recover 
would dépend. If the plaintiff company fails to maintain its posi- 
tion that the Litchfleld agreement, as conflrmed by state législation, 
operated to divide the grant and to withdraw the lands north of 
Watab from the reach of the First Division Company, or that the 
deeds in question were executed in violation of other state laws, then 
it seems obvions that the court would flnd itself compelled to con- 
sider the fédéral questions above suggested, — whether the deeds 
were rightfully executed under fédéral laws, and operated to divest 
the state of its title to ail or any of the lands therein described which 
lie north of Watab. It is proper to observe in this connection that 
we are not concerned at présent with the merits of the several 
propositions heretofore stated on which the plaintiff bases its claim 
that the deeds executed by the govemor were void, and conveyed no 
title to the lands situated north of Watab. Whether the construc- 
tion that is placed on the granting acts by the plaintiff company with 
a view of impeaching the conveyances is sound or unsound, we need 
not stop at this point toinquire, because the jurisdiction of the circuit 
court does not dépend on that inquiry. If it appears, in any aspect 
which the case may assume, that the right of recovery may dépend 
upon a construction of those acts, and if the right to recover so far 
as it tums on the construction of fédéral statutes is not merely 
a colorable claim, but rests upon a reasonable foundation, then a 
fédéral question is involved which is adéquate to confer jurisdiction. 
We entertain no doubt that certain provisions contained ia the 
several acts of congress relative to the disposai of the lands by the 
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State and territory of Minnesota are of such a nature as to afford 
a reasonaible ground for the contention that the lands in controversy 
were not conveyed by the governor of the state in conformity there- 
with, and that the deeds were for that reason voidable, if not void. 
We think that the plaintiiî company may fairly invoke a construc- 
tion of those statutes, and that the allégations of the bill are suf- 
ficient for that purpose. Nor is it at ail material, so far as the 
question of jurisdiction is concerned, that the court may not be 
compelled to construe the acts of congress in the respects stated, or 
in any other, for, as we hâve already shoWn, its jurisdiction does not 
dépend upon the nature of the question that is ultimately décisive 
of the plaintiff's right to recover. If a case is commenced originally 
in the circuit court, and, by a fair construction of the complaint, it 
appears that the plaintiff predicates his right to relief on the mean- 
ing or effect of a law of the United States, and the claim is made in 
good faith, so that there is a real instead of a merely colorable con- 
troversy, then jurisdiction over the case exists, even though it may 
appear that the right to the same relief is asserted on another 
ground, that does not involve the considération of a fédéral question. 
In concluding the discussion on this branch of the case, it is proper 
to add that we do not concur in the view that the case is one of féd- 
éral cognizance merely because the title to the lands in controversy 
is derived from the United States. The bill shows very conclusively 
that both parties claim under the state of Minnesota, that the title 
to the state is not challenged, but is conceded to be well founded 
under the granting acts. The questions at issue ail grow out of the 
manner in which the state dealt with the lands after it acquired the 
same from the gênerai government. Nor is the case one in which 
the parties are asserting rights derived respectively from conflicting 
land grants. Under thèse circumstances it must be conceded, we 
think, in accordance with the décision in Eomie v. Casanova, 91 U. 
S. 379, that a fédéral question is not involved in the case merely 
because the United States is the ultimate source of title. The 
jurisdiction of the court must be upheld, however, on the ground 
heretofore stated. 

The next question in order is whether the législature of the state 
of Minnesota intended to déclare by the act of March 1, 1877, that 
the particular lands in dispute were thereby forfeited to the state 
and conferred on such company as might thereafter complète the 
line from Watab to Brainerd, notwithstanding the préviens convey- 
ance thereof by the governor to the First Division Company. The 
décision of this question turns wholly upon the intention of the 
législature, to be ascertained by ail of the surrounding facts and cir- 
cumstances, and the maxim must be applied that, no matter how 
gênerai may be the language of a statute, that which was not within 
the intention of the lawmaker is not within the law. It is a notable 
fact, in its bearing upon the question now under considération, that 
two of the deeds, the validity of which is denied, were executed and 
filed for record in the proper registry office of the state of Minnesota 
more than 10 years prier to the act of March 1, 1877, and that the 
Other deed was executed and filed nearly 6 years prior thereto, to 
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wit, on July 26, 1871. In the meantime, that is to say from August, 
1866, to March, 1877, the grantee in said deeds, the First Division 
Company, had sold and conveyed over 25,000 acres of the lands thus 
deeded to it, which were situated north of Watab, to various pur- 
chasers, who had settled upon some of the lands, and had very like- 
ly made valuable improvements thereon. It is not shown by the 
record that any one had ever questioned the validity of said con- 
veyances prior to March 1, 1877, although, according to the présent 
contention of the plaintifE company, the équitable title to much of 
the land embraced ia the deeds, during ail of said period, was vest- 
ed in the St. Paul & Pacific Eailroad Company, which was then 
a going concern, and most likely active in the défense of its inter- 
ests. The plaintiff company likewise failed to challenge the several 
deeds for eight years after it had taken advantage of the provisions 
of the act of March 1, 1877, and had completed the line of road 
from Watab to Brainerd, and had thereby become entitled, accord- 
ing to its présent contention, to demand a conveyance from the 
State of the lands now in dispute. Moreover, it suffered a period 
of five years more to elapse before it took the position which it now 
seeks to maintain, that the deeds in question were absolutely void 
when executed, and did not even operate to divest the state of the 
légal title. In view of thèse facts, it admits of no doubt, we think, 
that when the act of March 1, 1877, was adopted, the opinion pre- 
vailed generally among ail persons who were aware of the existence 
of the deeds that they had been executed in substantial conf ormity 
with existing laws, and were valid conveyances. This belief that 
the deeds operated to convey a good title was probably strength- 
ened by the fact disclôsed by the testimony that, in executing 
the same, the governor of the state had acted under and pur suant 
to the advice of the attorney gênerai. 

It has been suggested that when the act of March 1, 1877, was 
adopted, the législature was ignorant of the fact that any lands 
north of Watab had been conveyed to the First Division Company. 
This suggestion, even if it was well founded, would not détermine 
the intention of the législature with respect to the lands in con- 
troversy, neither would it be décisive of the construction which 
the act of March 1, 1877, ought to receive. The act shows very 
clearly that the législature intended, by the sale of a part of the 
forfeited lands, to secure the payment of ail claims that existed 
against the St Paul & Pacific Eailroad Company growing out of 
work theretofore done or materials furnished by individuals to- 
w;ards the construction of the line north of Watab, and that it 
aîso intended to protect ail persons who had made settlements 
upon, or flled claims against, any of the lands lying within the 
limits of the grant between Watab and Brainerd. The tenth sec- 
tion of the act, as will be seen, excluded from the grant made by 
the state to such company as might complète the line from 
Watab to Brainerd ail lands that had been settled upon in good 
faith, or against which valid homestead or préemption claims had 
been flled on or before the passage of the act. It is not too much 
to say that the act bears the strongest internai évidence of an in- 
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tention on the part of the " législature not to disturb existing 
rights or titles of any sort, but to protect settlera and ail other 
persons who had colorable claims to the land, or any part of it. 
The gênerai purpose seems to hâve been to vest in such company 
as might complète the line from Watab to Brainerd the right, on 
completion, to demand conveyances from the state of such lands 
within the limits of the grant as were clearly subject to its dis- 
posai because of the existence of no outstanding claims. We can 
scarcely conceive it to be possible that the législature would hâve 
been any less solicitons to protect individuals who had purchased 
land from the First Division Company in reliance on the title con- 
veyed by the deeds executed by the governor, than it was to protect 
persons who had made settlements on the land, possibly after the 
deiinite location of the line and after the withdrawal of the lands 
from sale. On the assumption, therefore, that the législature was 
ignorant of the existence of the deeds, yet without a more definite 
expression of such a purpose, the act ought not to receive a con- 
struction that will bring within its purview lands that had already 
been conveyed by the governor to the First Division Company, in 
the belief that it had earned the same and was justly entitled there- 
to. We are persuaded, however, that it is not probable that the 
législature passed the act of March 1, 1877, in ignorance of the fact 
that the deeds in question had been executed. The long period 
that had then elapsed since they were executed, the publicity that 
had been given to the same by flling them in the proper office and 
by certifying lists of the tracts of land thereby conveyed to the 
several counties where they were situated, the quantity of land that 
had actually been sold, and the discussions and investigations 
which usually précède the passag* of such législative enactments 
as the act of March 1, 1877, render it highly improbable, we think, 
that the législature could bave been ignorant that such convey- 
ances had been executed and delivered, and that a portion of 
the land had been sold. It is most reasonable to présume that 
the législature was well acquainted with the fact that certain 
lands north of Watab had been conveyed to the First Division 
Company, and that it shared in the common belief then enter- 
tained by ail persons who were aware of the existence of the deeds, 
that they had been executed in accordance with law, and that 
the lands thereby conveyed would not be affected by the pro- 
visions of the act, because they were no longer subject to législa- 
tive control. From the standpoint occupied by the législature, be- 
lieving as it did, no doubt, that the préviens conveyances were 
valid, it was both a reasonable and natural view that the language of 
the act granting the "lands * • • appertaining to the portion 
of the road it shall complète • • • formerly held by * * * 
thè St. Paul and Paciflc Railroad Company" could only be held ap- 
plicable to lands then subject to its disposai, that is to say, to lands 
not theretofore earned or conveyed. Moreover, the exécution of 
the deeds by the governor was an act done by him in an officiai ca- 
pacity, and future législatures, as well as his successors in office, 
were bound to take notice of what had already been done by the 
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executive department of the government in discharge of duties de- 
Tolved upon it by law. 

» There is another considération to be briefly noticed which strong- 
ly supports the foregoing conclusions. The légal title to ail the 
lands in controversy, at the date of their conveyance by the gov- 
ernor, was undoubtedly vested in the state of Miçnesota. The state 
had been authorized by the gênerai government to dispose of the 
lands in aid of the construction of a certain line of railroad. It was 
obviously contemplated by congress that the state would pass laws 
designating a beneflciary of the grant, and prescribing the manner 
in which the lands should either be sold by the state, or the title 
thereof be transferred to such company or companies as might be 
formed to construct the proposed road. Such laws were, in fact, 
passed both by the territory and the state, and the local législation 
on that subject, as might hâve been anticipated, became elaborate 
and complex. The exécution of thèse laws was committed to the 
governor of the state. He was empowered to exécute deeds, from 
time to time as the work of construction progressed, for ail of the 
lands lying within the limita of the grant, and in the discharge of 
that duty it became necessary for the governor to consider and dé- 
cide whether the conditions had been fulfllled which entitled the 
beneflciary company or companies to demand conveyances from 
the state. After the St Paul & Pacific Bailroad Company had be- 
come segregated into two corporations by the Litchfield agreement, 
and by the act of the législature approving and conflrming the 
agreement, it undoubtedly became the duty of the governor to dé- 
cide, in the first instance, how much of the granted lands passed 
by lîat agreement to the First Division Company, and whether it 
could lawfully lay claim to any lands, either within the place or 
indemnity limits, that were situated north of Watab, and, if so, to 
what extent it could rightfully lay claim thereto. The record dis- 
closes that some of thèse questions which were thus committed to 
the décision of the governor, in the course of time, and particularly 
in view of the Litchfield agreement, became complex and diflacult 
of solution. Inasmuch, then, as the légal title to the lands in con- 
troversy was vested in the state, and the governor had been given 
power to exécute conveyances therefor, and to détermine, as be- 
tween différent companies, which was entitled to them, and 
whether the conditions warranting a conveyance of the same 
had been fulfllled, the conclusion follows that the deeds in con- 
troversy were not void, but at most were only voidable. Accord- 
ing to well-established principles, an erroneous décision by the chief 
magistrate of a question intrusted to him to décide cannot be said 
to hâve had the effect of rendering a deed executed by him in con- 
formity with such décision absolutely null and void. The number- 
less titles in the state of Minnesota, and perhaps in other states as 
well, which rest upon deeds executed by its chief executive oflicer 
under similar circum stances, and the very common practice of re- 
lying implicitly upon titles emanating from the state, admonish u» 
to be cautions in sanctioning the doctrine that a mistake made in 
v.68F.no.l— 2 
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the construction of a law is suiHcient to render a deed utterly void, 
although the power to convey the particular tract of land to some 
one is undoubtedly vested in the officer. In the case of U. S. v. 
Winona «& St. P. R. Go., 67 Fed. 948, which has been under advise- 
ment, and has been considered by this court in connection with the 
case at bar, we hâve stated succinctiy under what circumstances a 
patent for lands will be esteemed void, and when it will be held to 
be merely Toidable. It is sufficient to say at présent that, within 
the rules announced in that case, if the governor of the state of 
Minnesota acted under a mistaken view of the law in executing the 
several deeds now in question to the First Division Company, such 
conveyances were at most only voidable, and so the circuit court ap- 
pears to hâve held. 

It results from this view — ^that if the deeds are invalid they are 
at most only voidable — that we should be forced to conclude that 
the act of March 1, 1877, was not intended to déclare a for- 
feiture of the lands theretofore conveyed by the governor, even if 
we believed it to be probable that the législature acted under the 
impression that those conveyances had been erroneously executed. 
We would not feel authorized to infer merely from the gênerai lan- 
guage of the statute, and in the absence of any allusion to said deeds 
or to titles acquired thereunder, that the législature intended to dé- 
clare, without judicial proceedings of any sort, that the lands there- 
tofore conveyed by the governor were thereby forfeited to the state 
and granted toanother company. The question now under discussion 
being merely as to the intent of the législature, it is not necessary 
to décide whether it was compétent for the state, by législative 
enactment, to forfeit lands which had been erroneously conveyed 
by the governor, and were held by the grantee under a voidable 
deed, or whether the exercise of that power pertains solely to the 
judiciary, as was held in Fletcher v. Peck, 6 Cranch, 87. For prés- 
ent purposes, it will sulBce to say that it ought not to be presumed 
that the législature intended to exercise the authority in questioii 
without unmistakable évidence of such a purpose, and that we flnd 
nothing in the act of March 1, 1877, or in the circumstances which 
induced the passage of that measure, which satisfles us that such 
was the législative intent. It follows, from the construction which 
we hâve felt compelled to place on the act of March 1, 1877, that 
the plaintiff company did not, by the provisions of that act, acquire 
any such title to or interest in the lands in controversy as will en- 
able it to maïntain the suit at bar. 

The decree of the circuit court is accordingly reversed, and the 
cause is remanded to that court, with directions to dismiss the bill 
of complaint at the complainant's cost. 
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PITTSBURGH, C. & ST. L. R. CO. et al. v. KEOKUK & H. BRIDGE CO. 
(Circuit Court of Appeals, Seventh Circuit January 14, 1895.) 

EcpiITT— JUEISDICTION. 

The I. C. R. Co. and three other rallroad companles made a contract 
wlth a bridge company by whicli such. railroad companles were granted 
tlie rigbt in perpetuity to a certain bridge and agreed to pay monthly 
tolls, and, if sucli tolls fell below a certain sum, each agreed to pay one- 
foûrth of tlie deflciency. The I. C. R. Co. executed the contract at the 
request of the P. and Pa. R. Cos., -whieh agreed to assume ail the liabill- 
ties of such contract, the same as if It had been speciflcally namcd, and 
made a part of a certain article of a prlor lease by the I. C. R, Oo. of Its 
road to the P. and Pa. R. Cos., by wlilch the lessee agreed to assume and 
carry out certain exlsting contracts for transportation over roads of other 
companles, and the Pa. R. Co. guarantled performance by the P. R. Go. 
By such contract the comijanies named agreed to keep books of account^ 
whieh should exhibit the number of passengers and the number of tons 
of freight transported monthly oyer such bridge, whlch books should be 
at ail times subject to the inspection of the bridge company. Selâ, that a 
court of equity bas jurisdlction of a blll by the bridge company against 
the P. and Pa. R. Cos. to assert liability to complainant under défendants' 
agreement wlth the I. C. R. Co., and for an accounting wlth respect to 
alleged deflciency In eamings under such contract 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

J. T. Brooks and George Hoadley, for appellants. 
Lyman Trumbull and Perry TrumbuU, for appellee. 

Before JENKINS, Circuit Judge, and BUNN and SEAMA]!T, Dis- 
trict Judges. 

JENKINS, Circuit Judge. The affirmative answer by the su- 
prême court to the question we submitted to them (155 U. S. 156, 15 
Sup. et. 42) establishes the liability of the appellants. The only 
question remaining to be considered arises upon the objection taken 
by the answer that the controversy between the parties is within 
the cognizance of the courts of common law only, and not of the 
«ourts of equity; and that, therefore, a court of equity is without 
Jurisdiction to entertain the suit The principal contract was be- 
tween the bridge company and the Columbus, Chicago & Indiana 
Central Eailway Company (for brevity called the Indiana Central 
Company) and three other railway companles, by whieh the Bridge 
Company granted to the four railway companies in perpetuity the 
rïght to use its bridge over the Mississippi river upon payment of 
certain specified tolls. The Indiana Central Company's line of rail- 
road did not reach within 200 miles of the Mississippi river, but the 
railroads of the several railway companies parties to the contract, 
with the railroads of the Pittsburgh Company and the Pennsyl- 
vania Company, appellants, and with the bridge of the appellee 
company, formed a continuons line of transportation from Phila- 
delphia to Des Moines, lowa. By the bridge contract the three 
railway companies whieh immediately connected with the bridge at 
the river agreed to keep books of account whieh should exhibit the 
number of passengers and the number of tons of freight trans- 
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ported montlily over the bridge, which book should be at ail times 
subject to the inspection of the Bridge Ctompany. It "was further 
provided by the contract that if the aggregate net earnings for the 
whole freight transported by ail railroad companies over the bridge 
should in any one year exceed $150,000, the surplus should be di- 
vided, one-half to the Bridge Company and one-haJf to the railway 
companies parties to the contract, to be divided among them in pro- 
portion to their respective tonnage over the bridge. If the net 
earnings for freight should fall below $80,000 in any one year, the 
railway companies should pay to the Bridge Company, each for 
itself and not for the other, one-fourth part of such deflciency. By 
an amendment to the contract it was provided that the net earnings 
of the bridge should be applied ârst to the payment of the interest 
on $1,000,000 of mortgage bonds of the Bridge Company, and then 
to the payment of a dividend not exceeding 8 per cent in any one 
year upon $1,000,000 of capital stock, and that any net resources in 
excess of the sums necessary to pay such interest and dividends 
should belong to the railroad companies, parties to this contract, 
to be divided among them as provided in the contract The con- 
tract in question was executed by the Indiana Central Company 
after the lease of its Une to the Pittsburgh Company. The Pennsyl- 
vania Company was a party to that lease, guarantying to the In- 
diajia Central Company the performance by the Pittsburgh Com- 
pany of the obligations assumed. The exécution of the bridge con- 
tract by the Indiana Central Company was at the request of the 
Pittsburgh and Pennsylvania Companies, who agreed to assume ail 
the liabilities and obligations, and be entitled to ail the beneflts of 
the bridge contract, the same as if it had been speciflcally named and 
made part of the ninth article in the lease from the Indiana Central 
Railroad Company to the Pittsburgh and Pennsylvania Companies, 
dated January 22, 1869. The bill is filed directly against the Pitts- 
burgh and Pennsylvania Companies to assert liability to the Bridge 
Company under their agreement with the Indiana Central Company, 
and for an accounting with respect to alleged deflciency in earnings 
under the contract 

The judiciary act of 1789 provided that "suits in equity shall not 
be sustained in either of the courts of the United States in a case 
where a plain, adéquate and complète remedy may be had at law." 
1 Stat 82; Rev. St § 723. This provision has been held to be mere- 
ly declaratory, making no altération whatever in the rules of equity 
upon the subject of légal remedy. Boyce's Ex'rs v. Grundy, 3 Pet 
210, 215; Wehrman v. Conklm, 155 U. S. 814, 15 Sup. Ct 129. The 
adéquate remedy at law which is the test of équitable jurisdiction 
in the fédéral courts is that which existed at the adoption of the 
judiciary act Thus it was said by Judge Story in Pratt v. 
Northam, 5 Mason, 95, 105, Fed. Cas. No. 11,376: 

"It has been often decided by the suprême court that the equity jurisdic- 
tion of the courts of the United States is not limited or restralned by the 
local remédies In the différent states; that it is the same in ail the states, 
and is the same which is exercised in the land of our ancestors, from whose 
jraisprudence our own la dertved." 
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The same learned judge, in Gordon v. Hobart, 2 Sumn. 401, 403, 
Fed. Cas. No. 5,609, declared that state régulation respecting suits 
is wholly inapplicable to the gênerai equity jurisdiction of the 
courts of the United States, which eau in no manner be limited or 
controlled by state régulation. So, also, Judge Curtis, in Cropper 
V. Coburn, 2 Curt 465, 472, Fed. Cas. No. 3,416, déclares: 

"When the judiciary act speaks of a plaln, adéquate, and complète remedy 
at law, it refers to the common law, net to the statutes of the States. Robin- 
son V. Campbell:, 3 Wheat. 212; Bodley v. Taylor, 5 Cranch, 191; U. S. v. 
Howland, 4 Wheat 109; Boyle v. Zacharie, 6 Pet. 648. The equity jurisdic- 
tion of the courts of the United States Is the same in ail the states." 

Mr. Justice Woods, while circuit judge, declared (Kimball v. 
Mobile Co., 3 Woods, 555, 565, Fed. Cas. No. 7,774): 

"No law of Alabama providing another forum or another method of pro- 
cédure could deprive the complainants of their rlght under the constitution 
and laws of the United States, or cireumscribe the jurisdiction of the equity 
courts of the United States. Bennett v. Butterwortii, 11 How. 669; Thomp- 
son T. Railroad Ce, 6 Wall. 134; Case of Broderick's Will, 21 Wall. 503; 
Noyés v. Willard, 1 Woods, 187, Fed. Cas. No. 10,374; Benjamin v. Cavaroc, 
2 Woods, 168, Fed. Cas. No. 1,300." 

In Payne v. Hook, 7 Wall. 425, it was insisted that a fédéral court 
of chancery sitting in Missouri would not enforce demands against 
an administrator or executor when the court of the state invested 
with gênerai chancery powers could not enforce similar demands, 
and that the complainant should be remanded for redress to the 
local court of probate. The court, however, overruled the objec- 
tion, declaring at page 430 : 

"We hâve repeatedly beld 'that the jurisdiction of the courts of the United 
States over controversies between citizens of différent states cannot be im- 
paired by the laws of the states which prescribe the mode of redress in 
other courts, or which regulate the distribution of their judiclal power.' If 
local remédies are sometimes modified to suit the changes in the laws of 
the states and the praetiee of their courts, it is not so with equity. The 
equity jurisdiction conferred on the fédéral courts is the same that the high 
court of chancery in England possesses, is subject to no other limitation or 
restraint by state législation, and is uniform throughout the différent states 
of the Union." 

In McConihay v. Wright, 121 U. S. 205, 7 Sup. Ct 940, the equity 
jurisdiction of the fédéral court was challenged because a remedy 
at law was afforded by the statute of West Virginia. But the 
court overruled the plea, asserting: 

"Admitting this to be so, it nevertheless cannot hâve the effect to oust the 
jurisdiction in equity of the courts of the United States as previously estab- 
lished. That jurisdiction, as has often been decided, is vested as a part of 
the judicial power of the United States in its courts by the constitution and 
acts of congress in exécution thereof. Without the assent of congress, that 
jurisdiction cannot be impaired or diminished by the statutes of the several 
states regulating the praetiee of their own courts. Bllls quia timet, such as 
the présent, belong to the ancient jurisdiction in equity, and no change In 
state législation giving in like cases a remedy by action at law, can, of itself. 
curtail the jurisdiction in equity of the courts of the United States. The 
adéquate remedy at law, which is the test of équitable jurisdiction in thèse 
courts, is that which existed when the judiciary act of 1789 was adopted, 
unless subsequently changed by act of congress." 
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We think it beyond question that the subject of the action is 
within the cognizance of equity as recognized at the time of the 
adoption of the judiciary act. The case is likened by the learned 
counsel for the appellants to that of the grantee of mortgaged prem- 
ises who has assumed the mortgage debt If it be so, it is settled 
that, in the absence of state législation or décision, the remedy of 
the mortgagor against the grantee is in equity. In Insurance Co. 
V. Hanford, 143 U. S. 187, 190, 12 Sup. Ct. 437, the court says: 

"By the settled rule of thls court the grantee is net directly liable to the 
mortgagee at law or In equity, and the only remedy of the mortgagee against 
the grantee is by bill In equity in the right of th« mortgagor and grantor, by 
virtue of the right in equity of a creditor to avail himself of any security 
whieh his debtor holds from a third person for the payment of the debt." 

It is true that the court in the course of the opinion observed that 
"the question whether the remedy of the mortgagee against the 
grantee is at law and in his own right, or in equity and in the right 
of the mortgagor only, is — as was adjudged in Willard v. Wood [in- 
fra], above cited — to be determined by the law of the place where the 
suit is brought." But that was not said as controlling the form of 
action in the fédéral court. The lex fori was there ascertained and 
asserted to détermine the contract relation existing between the 
grantee and the mortgagee as aiîecting a subséquent agreement of 
the mortgagor with the grantee without the assent of the grantor. 
The case does not assume to décide that the remedy at law afforded 
by the law of the state would preclude a resort to a remedy in equity 
in the fédéral court if such remedy was appropriate. Nor does 
the case of Willard v. Wood, 135 U. S. 309, 10 Sup. Ct. 831, therein 
referred to, in any way conflict with the established doctrine of the 
fédéral courts. In that case the administrator of the assignée of 
the mortgage brought an action at law in the District of Columbia 
against the executrix of a purchaser of the equity of rédemption 
to recover the mortgage debt remaining unsatisfled after foreclosure 
and sale of the mortgaged premises. The mortgaged premises 
were situated in, and the debt contracted in, the state of New York. 
It was insisted that, as by the law of that state the suit could be 
maintained either at law or in equity, the plaintiiî had his élection 
of remedy in tlae District of Colnmbia, where the suit was brought. 
The court held that the form of the remedy, whether at law or in 
equity, was governed by the lex fori, — the law of the District of 
Columbia, — and could only be in equity. The case is far from as- 
serting that local law can control the form of remedy in the fédéral 
courts. It may well be that, if the law of a state in which the 
fédéral court is located and where suit is brought permits an action 
at law where the remedy was formerly in equity only, the fédéral 
court will entertain jurisdiction at law of such a suit upon the 
ground that the remedy so afforded is concurrent; but we fail in 
search of authority to the effect that such remedy excludes the 
ancient jurisdiction of equity. It was said by Lord Eldon in Eyre 
V. Everett, 2RUSS.381: 

"This court will not allow itself to be ousted of any part of Its original: 
jurisdiction because a court of law happens to fall in love with the same or- 
a similar jurisdiction," 
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It becomes, therefore, unnecessary to review the several décisions 
of the suprême court of Illinois to which we are referred, and which 
it is asserted would uphold an action at law to assert the liabilitj 
of the appellants upon the contract in question ; because, if they so 
déclare, the remedy at law, so afforded, would, we think, be at most 
concurrent, and not in exclusion of the undoubted jurisdiction in 
equity. We are of opinion that the judgment should be aflSrmed. 



DliîNVER & R. G. R. CO. v. WALKER et al. 
(Circuit Court of Appeals, Eighth Circuit. May 20, 1895.) 

No. 578. 

Appbalable Order — Order Dissolvin» Injunction. 

An order made by a district judge, in vacation, before the act of Feb- 
ruary 18, 1895, amending section 7 of tlie act of IMarch 3, 1891 (20 Stat 
826, c. 517), went Into elïect, whicli dissolves a temporary restraining or- 
der made os an inteiTeuing pétition, is not appealable. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

This was an intervening pétition by the Denver & Eio Grande 
Kailroad Company in a suit in which the respondents, Aldace F. 
Walker, John J. McCook, and Joseph C. Wilson, had been appointed 
receivers of the Colorado Midland Kailroad Company. A temporary 
restraining order was made, on the motion of the intervener, to 
prevent the receivers from laying a track. The district judge of 
the district of Colorado made an order, in vacation, dissching the 
injunction. The intervener appealed. The receivers move to dis- 
miss the appeal. 

Edward 0. Wolcott, Joël F. Vaile, and Henry F. May, for appel- 
lant. 

Charles E. Gast flled brief in support of the motion to dismiss the 
appeal. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. The motion to dismiss the appeal in 
this case appears to be well founded. The appeal was taken from 
an order made at chambers dissolving a temporary restraining order 
theretofore granted against Aldace F. Walker, John J. McCook, and 
Joseph C. Wilson, receivers of the Colorado Midland Eailroad Com- 
pany. On an intervening complaint ûled by the Denver & Rio 
Grande Kailroad Company in the suit in which the receivers had 
been appointed, the circuit court for the district of Colorado granted 
a temporary restraining order to prevent the receivers from laying 
a track across the track of the Denver & Rio Grande Railroad Com- 
pany. It also issued, in connection therewith, a rule to show cause 
why an injunction pendente lite should not be granted. On the 
retum made by the receivers to the rule to show cause, and on the 
hearing of certain testimony, the Honorable Moses Hallett, district 
judge for the district of Colorado, dissolved the temporary restrain- 
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ing order aforesaid. Treating the order appealed from as an în- 
terlocutory order, it is not within the purview of section 7 of the act 
of March 3, 1891 (26 Stat. 826, c. 517), which only allows an appeal 
from interlocutory orders of the circuit and district courts "grant- 
ing or continuing" an injunction. The order dissolving the in- 
junction, from which the appeal was taken, was made at chambers, 
and in vacation, on October 3, 1894, before the act of February 18, 
1895, amending section 7 of the act of March 3, 1891, was adopted. The 
last-mentioned amendatory act permit» an appeal from interlocutory 
orders of the district and circuit courts "granting, continuing, dis- 
solving or refusing to dissolve an injunction," but that act can hâve 
no rétroactive eflect. The appeal cannot be sustained on the ground 
that the order appealed from is not an interlocutory order, but a 
final order. The order in question did not dismiss the intervening 
eomplaint on which the preliminary restraining order and rule to 
show cause was obtained, but leaves that eomplaint still pending and 
undetermined, for such further relief thereon, if any, as the court, on 
final hearing of the same, may see fit to award. Moreover, the order 
dissolving the injunction, from which the appeal is taken, was not 
made by the circuit court, but by the district judge for the district 
of Colorado, in vacation. For both of thèse reasons, it is not a 
final order or decree from which an appeal will lie. Thomas v. 
Wooldridge, 23 Wall. 283, 288; Moses v. Mayor, 15 Wall. 387, 
390; Verden v. Coleman, 18 How. 86; McCollum v. Eager, 2 How. 
61. The motion to dismiss the appeal is therefore sustained. 



PENINSULAE IRON CO. et al. v. EELLS et aL 

(Circuit Court of Appeals, Eighth Circuit. May 6, 1895.) 

No. 406. 

LiBN — Advancbs for Puechasb dp Railhoad. 

In 1875, complainants, who owned bonds of a railroad which was about 
to be sold under foreclosure, entered into an agreement with other bond- 
holders and lienholders by which one S. was appointed their agent to buy 
the road; complainants and their associâtes to fumish the amount of the 
prlce, in bonds, liens, and cash. S. accordingly bid in the road, and the 
amount of cash to be paid was flxed by the court, Shortly before the day 
for its payment, S. made a contract with complainants, reciting that they 
desired to borrow the amount of cash required from them, and agreeing 
that he would convey the road to the K. Ry. Co., a corporation to be or- 
ganized, and would cause that company to mortgage the property to one 
E. to secure $600,000 in notes, an amount of which equal to the cash f ur- 
nished by complainants should be held by E. as securîty for the repay- 
ment of such cash. Complainants furnished the cash required, which was 
but a small part of that called for in the purchase, the balance being fur- 
nished by S. and his associâtes. S. bought the road. The K. Ry. Co. was 
organized, and S. conveyed the road to it, upon an agreement that it should 
Issue the $600,000 notes and secure them by a mortgage to E., and should 
issue $2,700,000 bonds, also secured by a mortgage to B., which should be 
first used to pay off the notes; that the notes and bonds should be de- 
posited with E., as trustée, and disposed of as S. should direct, and the 
proceeds be used by S. In the completion of the road. The K. Ry. Co. 
made the notes, and secured them by mortgage, and It appointed S. its 
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flnancial agent, and ratifled ail that he had done. Soon after, by direc- 
tion of S., the notes, none of which had ever been used, and the mort- 
gage securing them, were canceled, and the bonds and mortgage for 
$2,700,000 were made. S. having dlfllculty in raising tbe money to com- 
plète the road by the use of the bonds, and having expended a large 
amount of money in building It, and différences having arisen between the 
parties Interested, as to thelr Interests, S. brought a suit in an lowa state 
court, to which complainants and ail others interested in the property 
were parties, and appeared and litigated the questions arislng, in which 
suit ail the facts relating to the property and the dealings of the parties 
with it were set out, and in which the court made a decree settling and ad- 
justlng the rlghts of ail the parties, and adjudglng, among other things, 
that the complainants and others In llke situation should receive their 
proper proportions, which were ascertained and fixed, of the stock of the 
K. Ry. Oo., in retum for their contributions to Its purchase. Complain- 
ants received such stock, and no appeal was taken from the decree. Sub- 
sequently. In order to get money to complète the road. S., pursuant to a 
resolution of the board of dlrectors of the K. Ry. Oo., oftered to the stock- 
holders, tncluding complainants, an opportunity to buy an amount of the 
bonds of the company proportion ed to thelr stock, at 50 per cent, of their 
par value, which was estimated to be sufficient to pay the debts of the 
company and finish the road. Complainants declined, and S. and his as- 
sociâtes purchased ail the bonds, but at a higher price, and the debts were 
paid, and the road flnished. Afterwards, the O. Ry. Oo. purchased the 
bonds from S. and his associâtes, for value, relying on the validity of the 
mortgage seeuring them. The K. Ry. Co. defaulted in payment of interest 
on the bonds, and the road was foreclosed and sold. Complainants, be- 
fore the confirmation of the sale, brought this suit against the K. Ry. Co., 
S-, the 0. Ry. Co., and others Interested in the property, to enjoin the 
confirmation and hâve themselves declared entitled to a lien, superior to 
the mortgage, on the road, for the share contributed by them to the pur- 
chase price on the original sale. They had previously brought another suit 
for the same purpose before the foreclosure, but after the sale of the 
bonds to the 0. Ry. Co., which had been dismissed for want of jurisdiction. 
Héld, that complainants acquired no lien on the road by virtue of their 
contract with S. for the issue of notes by the K. Ry. Co., and the holding 
of them as security, or by virtue of the subséquent dealings of S. or E. or 
others with the property. 

2. Same— Res Adjudicata. 

Belà, further, that the decree of the lowa court was res adjudicata as to 
any such lien, as well as ail rights of complainants as against S. or his as- 
sociâtes, or tlieir privies. 

8. JunaMENTs— Collatéral Attack — Feaud. 

Hdë, further, that in a collatéral proceeding between the same parties 
the decree of the lowa court would not be a less complète bar, if shown 
to hâve been procured by fraud or imposition. 

4. Res Judicata. 

A judgment is conclusive upon the controversies determined thereby be- 
tween the parties and their privies, and cannot be impeached for fraud 
otherwlse than by a direct proceeding brought to set it aslde on that 
ground. 

6. Trustes undbr Mortgage— Duties. 

Untll the bonds are sold or pledged, the trustée in a mortgage, made to 
secure them, is the agent of the maker of the bonds and mortgage only, 
and is bound to foUow his directions. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Iowa.| 

This was a suit by the Peninsular Iron Company and Abel Whit- 
ney, as trustée for himself and Walter S. Sears, Channing Whit- 
ney, William S. Wilcox, Porter L. Sword, the estate of Henry Hart, 
deceased, the estate of Charles Rynd, deceased, and for the Illinois 
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Manufacturing Company; Josepli S. Hart, administrator, and Jane 
S. Hart, administratrix, of the estate of Henry Hart; Adelia S. 
Angel; Joseph E. Bennett; S. Edson Graves; Henry S. Wilcox; 
George A. Wilcox; and Abel Whitney, against Dan. P. Eells; the 
St Louis, Keokuk & Northwestern Railway Company; Andros B. 
Stone; the Chicago, Burlington & Quincy Railroad Company, and 
William Baldwin and C. F. Perkins, intervener, impleaded with Le- 
aader M. Hubby, Samuel M. Oarpenter, and Charles Wasson, sur- 
vivors of themselves and William F. Smith, copartners by the name 
of the Fulton Foundry Company; and the Bank of Skaneateles, — 
to set aside a decree of foreclosure, and establish and foreclose a lien 
ou the road of the St. Louis, Keokuk & Northwestern Railway Com- 
pany. The circuit court dismissed the bill. Complainants appeal. 
AflQrmed. 

For décision on a question of jurisdiction in a previous suit be- 
tween the same parties, see 121 U. S. 631, 7 Sup. Ct. 1010. 

Andrew Howell, H. Scott Howell, and William C. Howell, for 
appellants. 

Jas. H. Anderson, Palmer Trimble, H. H. Trimble, and G. Ed- 
munds, for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal from a decree dis- 
missing a bill brought in September, 1887, by the appellants, the 
Peninsular Iron Company, a corporation, and others, to set aside the 
decree of foreclosure of a mortgage for $2,700,000 on the St. Louis, 
Keokuk & Northwestern Railway Company, rendered in the circuit 
court for the Southern district of lowa on July 7, 1887, and to 
establish and foreclose a superior lien to that of the $2,700,000 
mortgage upon the property of this railroad company. The facts 
out of which this controversy arises are substantially thèse : 

On January 27, 1875, in the circuit court for the Eastem district 
of Missouri, a decree of foreclosure of two mortgages on the Mis- 
sissippi Valley & Western Railway Company was rendered, which 
directed the sale of tte propeity of that corporation to be made by a 
master on April 14, 1875. This railway company had constructed 
a railroad from Keokuk, lowa, to Hannibal, Mo., and had expended 
a large amount of money towards its extension from Hannibal to 
Louisiana, a distance of 26 miles. This extension was, after the 
mastei^s sale, completed by the Keokuk Company, which was formed 
by the purchasers, and the railroad was extended from Louisiana to 
Clarksville, 10 miles, and afterwards from thence to St. Peters, a 
distance of 43 miles, so that it ultimately became about 134 miles in 
length. On March 27, 1875, certain of the lienholders and bond- 
holders of the Mississippi Valley Railway Company appointed one 
A. B. Stone their agent and trustée to purchase the property of the 
company at the foreclosure sale, and to hold or dispose of it as a 
majority in interest of those who made this appointment, and joined 
in the purchase through him, sliould direct. Those who joined in 
this purchase agreed with each other and with their agent, Stone, 
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ihat they would deliver to Mm ail the bonds and liens upon this 
railway property that they held, and that each of them would pay 
to him in cash, to be used in the purchase of the property, such a 
proportion of the cash required to complète the purchase as his 
bonds and liens bore to the aggregate amount of the bonds and 
liens receired by Stone under the agreement Under this agree- 
ment the appellants joined in the purchase, and fumished in bonds, 
at the value awarded to them by the court, and in cash, about 4 
per cent, of the purchase price paid. They furnished |24,391.61, 
and the price paid by Stone was |606,830.28. The appellants were 
creditors of the Adrian Car & Manufacturing Company, of Adriaa, 
Mich., and received the bonds they fumished to make this purchase 
from that company to secure debts it owed to them. Their bonds 
were part of 125 bonds that had been previously pledged by the 
railway company to the car company to secure a debt due from the 
former to the latter. At the time of this contract to purchase this 
railway property, thèse 125 bonds were held by parties in and about 
Adrian who joined in the purchase, and together fumished about 11 
per cent, of the purchase price. Thèse Adrian parties acted to- 
gether throughout thèse transactions, and were actively represented 
by the appellant William S. Wilcox, and by W. H. Angel, husband 
of the appellant Adelia 8. Angel. Pursuant to the agreement of 
March 27, 1875, Stone purchased the property on April 14, 1875, 
and the court required him to pay $296,463.08 of the purchase price 
in cash on or before June 17, 1875. On June 8, 1875, Stone signed, 
and delivered to the Adrian parties, a contract in which he recited 
that he had purchased the property of the railroad company at the 
foreclosure sale; that a majority in interest of the purchasers had di- 
rected him to convey it to the St. Louis, Keokuk & Northwestern 
Eallway Company, a corporation to be formed by those interested in 
the purchase; that thèse Adrian parties were interested in the 
purchase, and were required to furnish before June 17, 1875, their 
ratable proportion of the cash required to complète it, which was 
«stimated to be |30,844.12; that they desired to borrow the same, 
and that to enable them to do so he agreed to convey the property 
to the Keokuk Company, to cause that company to mortgage the 
property to Dan. P. Eells, as trustée, to secure notes to the amount 
of 1600,000, to deposit those notes with Eells, and to bave Eells 
hold such an amount of those notes as would equal the amount of 
cash which the Adrian parties should pay to him before June 17, 
1875, as collatéral security for the repayment of the money so paid 
by them to complète the purchase of the property. The Adrian 
parties furnished $30,844.12, and Stone and others interested in the 
purchase furnished $265,619.86, in money, to complète the purchase, 
and with this money, and the bonds and liens of the purchasers, 
Stone corapleted it, and obtained a conveyance of the property to 
himself. Immediately thereupon the Keokuk Company was organ- 
ized by those interested in this purchase. Stone then sold and 
«onveyed the property to that company on thèse, among other, 
terms: That the company should issue $600,000 of notes payable 
dn two years, and should secure them by a mortgage; that it should 
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issue bonds to the amount of $2,700,000, payable in 30 years, and 
secure them by a mortgage; that the bonds sliould be used first to 
pay ofl and satisfy the mortgage for $600,000; that ail thèse notes, 
bonds, and mortgages should be placed in the hands of Dan. P. 
Eells, trustée; that the notes and bonds should be sold and dis- 
posed of as Stone should direct; and that Stone should use the 
proceeds thereof in the construction of the railroad, until it was 
completed, and when the road was completed ail the bonds and 
stocks should belong to him, but that until that time the bonds and 
notes should not be issued any faster than at the rate of $20,000 
per mile of completed and equipped railroad. Pursuant to this con- 
tract, Stone conveyed the property to the Keokuk Company. On 
June 22, 1875, the Keokuk Company made and delivered to Eells, 
as trustée, notes amounting to $600,000, payable in two years, and 
secured them by a mortgage on the property. On August 10, 1875, 
the Keokuk Company appointed Stone its financial agent to sell 
and dispose of its bonds and notes, and ratifled his prior contracts 
for their sale and disposition. The notes secured by the mortgage 
for $600,000 were never sold or used, and on November 10, 1875, 
by direction of Stone, they were canceled, and Eells delivered them 
back to the company, and released the mortgage which secured them. 
On the same day the company executed and delivered to Eells, as 
trustée, the 30-year bonds, amounting to $2,700,000, and a mortgage 
to secure them. Stone was unable to sell the bonds, and he pro- 
ceeded to equip and operate the railroad, and to extend it towards 
St Louis, on the crédit of the bonds, which he pledged for materials 
and money to accomplish this purpose. In 1877 the road had been 
equipped and extended from Hannibal to Clarksville, a distance of 
36 miles, through his exertions, at an expense of about $700,000, 
and $1,800,000 of the bonds had been pledged for this purpose. 

Différences had arisen between the parties interested in the orig- 
inal purchase, as to their respective interests, and thereupon Stone 
brought a suit in the district court of Lee county, in the state of 
lowa, against aJl the parties interested in the original purchase, in- 
duding the appellants in this suit, and against ail the parties to 
whom the Keokuk Company had become indebted, to détermine 
the respective interests of thèse parties in the property, and to ob- 
tain his discharge as their trustée. In his pétition he pleaded ail 
the facts to which we bave referred, except his agreement with the 
Àdrian parties, of June 8, 1875, that such an amount of the notes 
secured by the mortgage for $600,000 as would equal the money 
they furnished towards the purchase should be held by Eells as 
collatéral security for the repayment of the money to them. He ex- 
pressly stated in his pétition, however, that the notes and mortgage 
for $600,000 had been made; that they had not been used, and that 
the notes had been canceled; and that the mortgage had been dis- 
chargea. He set forth in détail the amount of cash and the amount 
of bonds and liens which each of the purchasers had furnished to 
him to make the purchase, and the amount of expense incurred by 
him for the Keokuk Company in equipping and extending the rail- 
road. He pleaded that, of the $2,700,000 of bonds, bonds to the 
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amount of $1,800,000 had been pledged for the payment of expansés 
of construction and equipment incurred since the purehase, and 
that tlie entire assets of the Keokuk Company stood pledged for 
this indebtedness, for the moneys paid into court by him upon the 
purehase, and for his charges for services and expenses, and that 
they must ail be paid before the bonds and stocks could be divided 
between the owners, He prayed, among other things, that "the re- 
spective interests of each and ail the parties in the property of the 
St. Louis, Keokuk & Northwestern Bailway Company, and the 
other property purchased by your petitioner, as herein stated, be 
ascertained and determined by the court; that the moneys paid, 
as hereinbefore stated, upon said purehase, be refunded to the pur- 
chasers, or be so prorated as that each shall bear and pay his or its 
ratable portion thereof, and that the moneys expended and debts 
incurred in the construction, improvement, and repair of said road 
and for rolling stock, be paid ; • • • and, flnally, that this court 
direct the distribution of the assets of said St. Louis, Keokuk & 
Northwestern Railway Company remaining after ail equities are 
adjusted between the parties to this suit, among the respective par- 
ties, according to their respective interests therein, and that your 
petitioner be discharged from further liability on account of his 
said trust" 

On August 24, 1877, the appellant Wilcox verified an answer made 
by the assignées, of the Adrian Car Company in that suit, which ad- 
mitted the truth of ail the allégations of this pétition that are ma- 
terial to the issues now under considération, and claimed a préfér- 
ence in the payment of $22,830.66 due from the old Mississippi Val- 
ley Eailway Company to the car company. One of the défendants 
in that suit brought a suit against Stone in the state of New York, 
and obtained an injunction which prohibited him from proceeding 
with the suit in Lee county, lowa. Thereupon, on June 9, 1878, the 
assignées of the car company, one of whom was the appellant Wil- 
cox, flled a cross bill in the court in Lee county, in which they set 
forth the amounts, in cash, bonds, and liens, paid by each of the 
original purchasers; alleged that each of them was entitled to 
share in the property of the Keokuk Company in the same proportion 
that the value of their securities and cash furnished bore to the 
whole purehase price; that their attorneys had charged them 
|5,000 for services in maintaining their lien against the old Mississip- 
pi Valley Railway Company, and that their fées should be paid out 
of the assets of the Keokuk Company before division; and prayed 
that the court "decree a division among the several claimants of 
the bonds, stocks, assets, and property of the railroad company in 
the hands of said railroad company [the Keokuk Company], or in 
the hands of Daniel P. Eells, trustée, as they severally may be found 
entitled; that they may be found to be the owners of the undivided 
one-ninth of ail said property; and that the other claimants may be 
decreed their respective interests, so that the title and ownership 
of said property between the said parties may be found and settled 
by said decree." Ail the appellants in this case received and ac- 
cepted service of a notice of the filing of this cross bill, and be- 
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came parties to the suit in tlie court in Lee county, and subject to 
the jurisdiction of tliat court, before tliat suit went to trial. At 
the trial of that suit, Wilcox and Angel were présent and testifled. 
Some of the Adrian parties at that trial defeated a claim raade 
by Stone for several thousand dollars which he had expended, 
and which he asked to hâve refunded to him, and obtained the al- 
lowance of a claim for several thousand dollars upon a lien the as- 
signées of the car company held, which was opposed by Stone. On 
September 9, 1878, the court in Lee county rendered a decree in that 
suit which determined that the Keokuk Company was liable to 
Stone for |514,177.4:5, and to others for |171,402.71, on account of 
the extension of the railroad to Clarksville, and its equipment; that 
ail the bonds applicable to the 90 miles of railroad then constructed, 
to wit, $1,800,000 in amount, of the $2,700,000 secured by the mort- 
gage, were pledged to secure thèse liabilities; and that each of the 
appellants, and ail others who joined in the purchase under the 
master's sale of April 14, 1875, were the owners of such a proportion 
of the property of the Keokuk Company, subject to thèse liabilities 
and pledges, as the value of the bonds and liens and the cash each 
furnished to make the purchase bore to the entire purchase price. 
The fractional portion of this property to which each of thèse ap- 
pellants was entitled was flxed in the decree, and the capital stock 
of the Keokuk Company was divided between the appellants and 
the other parties to that suit in accordance with the ternis of this 
decree. The appellants received their respective shares of this 
stock, and no appeal bas ever been taken from that decree, nor has 
it ever been modiâed. 

After the decree was rendered, Stone was still unable to sell the 
bonds, and the road to Clarksville was unable to earn much more 
than its operating expenses; and thereupon, as the agent of the 
railroad company, he proceeded to extend it to St. Peters, so that 
it might hâve a connection with St. Louis. In January, 1879, it 
was estimated that money to the amount of 50 per cent, oi the face 
of the bonds would pay the debts of the company, and complète the 
road to St. Peters. For this purpose, pursuant to a resolution of 
the board of directors of the railroad company, Stone oflered to each 
of the appellants and to each of the other stockholders of the com- 
pany, at 50 per cent, of their face value, such a proportion of the 
bonds of the company as their stock respectively bore to the entire 
capital stock of the company, on condition that, if any of them failed 
to purchase within 30 days, their shares of thèse bonds would be 
offered to other stockholders at the same rate, and, if not at the 
time bought, they would be sold at not less than that rate to any 
purchasers that could be found. The appellants declined to pur- 
chase any of the bonds, and Stone and others of the stockholders 
did purchase ail of them but about 125, which the company had 
previously disposed of in the settlement of a claim of one Fallon. 
They paid for thèse bonds an amount sufScient to pay the debts of 
the company and to complète the road to St. Peters, and this amount 
was more tlian 50 per cent, of the face value of the bonds. On De- 
cember 14, 1880, the appellee Perkins made a contract to purchase 
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from Stone and his associâtes, for the appellee thé Chicago, Burling- 
ton & Quincy Raiiroad Company, a corporation, thèse bonds to the 
amount, in face value, of |2,585,000; and he subsequently bought of 
others, for the same company, bonds of the Keokuk Company to 
the amount of $114,000. Before he paid for any of thèse bonds he 
employed an attomey at law to examine their validity, and the se- 
curity for them furnished by the mortgage. This attomey made an 
examination of the records of the Keokuk Company, and of the pro- 
ceedings in the suit in the district court of Lee county. and reported 
to him that the bonds were anthorized and valid, and were secured 
by a ûrst mortgage of $2,700,000 on the property of the company. 
After receÎTing this report, Perkins paid for the bonds. There is a 
dispute in the testimony regarding the notice he had of the claims 
of the appellants. Default was made in the payment of the interest 
on thèse bonds, and on July 7, 1887, a decree of f oreclosure of the 
mortgage securing them was rendered at the suit of the trustée, 
Eells, in the circuit court for the Southern district of lowa, which 
declared that mortgage to be a flrst lien on the property of the 
Keokuk Company, and directed the sale thereof to pay the debts 
secured by the mortgage. The appellants filed their bill in this 
case in September 1887. They had in 1881 brought a like suit, in 
which their bill was dismissed on the merits in the circuit courtj 
and in the suprême court of the United States the decree of the 
circuit court was reversed, and their suit was dismissed, for want 
of jurisdiction. 121 U. S. 631, 7 Sup. Ct. 1010. In the bill in the 
case now before us they alleged that they had a lien on the prop- 
erty of the Keokuk Company superior to that of the $2,700,000 
mortgage, and they sought an injunction to restrain the confirma- 
tion of the sale under the decree of foreclosure of July 7, 1887. In- 
stead of contesting the application for an injunction, the appellee 
Perkins" filed a bond in this suit, conditioned that he would pay the 
amount for which the courts should finally decree that the appel- 
lants had a superior lien to that held by the owners of the bonds 
secured by the $2,700,000 mortgage, and no injunction was issued. 

The history of thèse raiiroad companies and their obligations has 
been long and tedious, but its review was necessary to a proper ap- 
préciation of the character of this suit. It is an application to a 
court of equity by a part of the purchasers of the property of the old 
Mississippi Valley & Western Eailway Company at the master's sale 
in 1875, who furnished about 4 per cent, of the purchase priée ; who 
hâve never furnished a dollar to improve the property thus pur- 
chased; who, under the decree of the district court of Lee county, 
received the same proportionate share of the pro^ierty purchased and 
improved that their copurchasers in like situation received; who 
were offered in 1879, and who refused to buy, the bonds of the pur- 
chasing company that extended the raiiroad, at a price less than 
their copurchasers were obliged to pay for them in order to defray 
the necessary expenses of completing and equipping the raiiroad, — 
to obtain a decree that they hâve a lien for the share of the purchase 
price they furnished in 1875, on the flnished raiiroad, which was 
completed and equipped, at an expense exceeding $1,300,000, after 
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their purchase, and on the faith and pledge of the $2,700,000 mort- 
gage made by the new company, and that this lien of theirs is su- 
perior to that of the bonds secured Ijy this mortgage in the hands 
of subséquent purchasers. On the lace of it, the case does not 
appeal to the conscience of a chancellor with compelling force. It 
Las the appearance of an attempt to reap the fruits of the labor 
of others, who bore the beat and burden of the day while the ap- 
plicants rested supinely in the shade. The only parties in interest 
before this court in this case are the appellants and the appellees 
Perkins and the Burlington Railroad Company. The only question 
is whether or not the appellants were entitled to a lien on the 
property of the Keokuk Company superior to that of the bonds held 
by the appellees, and secured by the mortgage for |2,700,000. In 
the history of this case -whieh we hâve given above, we hâve stated 
only the undisputed facts. If the case vi'as to be determined upon 
thèse facts alone, there could be but one answer to this question. 
The appellants could not maintain their lien (1) because their con- 
tract of June 8, 1875, was the personal contraCt of Stone to the ef- 
fect that Eells, the trustée, would hold an amount of the notes 
secured by the $600,000 mortgage equal to the amount of cash they 
paid towards the purchase in 1875, as collatéral security for the re- 
payment of that money, and that promise created no lien on any of 
the notes; (2) because Stone was their agent to secure thèse notes, 
and to place them with Eells as collatéral security for this money, 
and if he failed to do so, and caused the notes to be canceled and 
the mortgage to be discharged, they must suffer the conséquence 
of the acts of their agent, and not the purchasers of securities, who 
had a right to rely on those acts; and (3) because the decree of the 
district court in Lee county, lowa, in 1878, completely settled the 
liens, rights, and interests of thèse appellants, as against Stone and 
his associâtes, in the purchase and construction of the railroad, and 
the question now presented is res adjudicata, and cannot be again 
litigated by the appellants, either with Stone and his associâtes, or 
their privies, the appellees. 

The appellants seek to escape from this conclusion by alléga- 
tions that are denied, and testimony that is contradicted. They 
daim that under the agreement of June 8, 1875, in which Stone 
promised them that Eells should hold a part of the $600,000 in 
notes as collatéral security for the purchase money they supplied, 
under the terms of the sale by Stone to the Keokuk Company, 
which provided that the bonds and mortgage for $2,700,000 should 
be flrst used to pay and satisfy the $600,000 mortgage, and under 
the exécution of the two mortgages, they acquired a flrst lien upon 
ail the property of the Keokuk Company for the value of ail the 
bonds, liens, and money they furnished to make the purchase, and 
that the holders of the bonds secured by the mortgage for $2,700,- 
•000 took their rights subject to this lien, because Eells discharged 
the $600,000 mortgage without payment and without authority, and 
because the mortgage for $2,700,000 was, by the terms of the sale to 
the Keokuk Company, to be flrst used to pay the $600,000 mortgage. 
Their witnesses testifled that Stone and Edmunds, his attorney, 
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told them in June, 1875, that the mortgage for $600,000 was to be 
made to secure the purchasers for the bonds, liens, and money they 
advanced for the purchase, and that Stone did not give the agree- 
ment of June 8, 1875, to enable them to borrow the |30,844.12 in 
money which they were to fumish, but solely to secure them for its 
repayment. On the other hand, Stone and his attorney testifled 
that the agreement was given to them solely to enable them to bor- 
row this money, and that the $600,000 mortgage was made, not to 
secure the repaynient of the purchase price, but to obtain money to 
extend the railroad. They are corroborated by the testimony of 
Eells that he never heard of the contract of June 8, 1875, until after 
the $600,000 mortgage was discharged, and that he understood 
that that mortgage was made, not to secure the purchasers for 
the purchase price, but to raise money for construction purposes. 
The written contract of June 8th recites that Wilcox and others 
désire to borrow the |30,844.12 cash they were to furnish, and 
that Stone makes the agreement to enable them to do so, and in it 
&tone promises that Eells will hold an equal amount of the notes 
to be secured by the $600,000 mortgage, not to secure the repayment 
of the value of the bonds, liens, and cash they were tO' furnish, but 
to secure the repayment of the cash only. If, as appellants' wit- 
nesses testify, the Adrian parties did not déclare to Stone and his 
attorney that they desired to borrow this money; if ail parties, 
including Eells, the trustée, knew that this $600,000 mortgage wais 
to be, and that it was, issued to secure thèse purchasers for the 
value of ail they furnished, including bonds, liens, and cash, — it 
is incredible that Stone should hâve made, and that thèse appel- 
lants should hâve accepted, an agreement which recites that they 
want to borrow the money they are to furnish, that the agreement 
is made to enable them to do so, and which promises them col- 
latéral security, from the $600,000 in notes, for the repayment of 
the money they furnished only, and, by the strongest implication, 
excludes them from any security under that mortgage for the value 
of the bonds and liens they supplied. On the issue as to the pur- 
pose for which the mortgage for $600,000 was made, the written 
évidence is equally décisive. The terms of the sale by Stone, the 
agent of the purchasers and the holder of the title, to the Keokuk 
Company, which the purchasers f ormed and owned, were in . writ- 
ing, and are before us. That contract provided that the two mort- 
gages,— one for $600,000, and the other for $2,700,000,— and the 
notes and bonds they were to secure, should be made by the Keokuk 
Company; that the bonds secured by the latter mortgage should 
be used flrst to pay o£f and satisfy the former mortgage; that ail 
thèse notes and bonds secured by both mortgages should be placed 
in the hands of Eells, as trustée, and should be sold and disposed 
of as Stone should direct; and that the proceeds thereof should be 
used in the construction of the incomplète railroad, until it was 
completed. The conclusion from thèse writings is irrésistible that 
the mortgage for $600,000 was made for construction purposes, and 
not to secure the repayment of the purchase money, and that the 
agreement made by Stone on June 8, 1875, with the Adrian parties, 
v.eSF.no.l— 3 
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was a mère personal contract of his, made to enable them to borrow 
the money Ûxey were to f urnish, and that it could hâve no effect up- 
on the securities issued by the Keokuk Company, unless it was exe- 
cuted. The fact ia undisputed that the Adrian parties never bor- 
rowed any of this money, and that they themselYes furnished it. 
Stone never caused Eells to hold any of the |600,000 in notes as col- 
latéral security for the repayment of this money, and never notifled 
Eells that he agreed to do so. The agreement of Stone accordingly 
created no lien upon any of the notes or bonds issued by the Keokuk 
Company, and if it was broken the remedy of the appellants was 
an action against Stone for the breach. It is an established fact in 
this case that none of the notes secured by the mortgage for |600,- 
000 were used or sold for purposes of construction or equipment of 
the railroad,. and that by direction of Stone, the flnancial agent of 
the Company that made them, the notes were canceled, and the 
mortgage was discharged by Eells, the trustée. It is contended 
that this action was without authority. It may be conceded that, 
if the notes secured by this mortgage had been sold or pledged, the 
trustée would not bave been authorized to discharge the mortgage 
without the consent of the holders of the notes. But, until they 
were pledged or sold, Eells, the trustée, held them as the agent of 
their maker alone, and he was authorized and bound to dispose of 
them as that maker directed. Before they were sold, pledged, or 
used in any way, the maker of the notes, through its flnancial agent, 
Stone, directed Eells to cancel the former and to discharge the lat- 
ter. In our opinion, this not only gave him the power, but imposed 
upon him the duty, to do so. Moreover, as there never was any debt 
secured by the mortgage for |600,000 to pay or to satisfy, none of 
the bonds secured by the mortgage for $2,700,000 were required to 
be used flrst, or at ail, for the purpose of satisfying any such debt, 
and there was no lien on the property of the Keokuk Company su- 
perior to that of the holders of thèse bonds. 

A more conclusive answer to the claim of the appellants, if that 
were possible, is found in the decree of the district court of Lee 
county rendered in 1878. Stone brought that suit to settle ail ques- 
tions relating to the liens and interests of ail parties interested 
under the original purchase, and of ail who had furnished money 
or materials on pledges of the bonds of the Keokuk Company. AU 
of the appellants in this suit were parties to that suit. The appel- 
lant Wilcox verified one of the answers to the bill, was one of the 
complainants in the cross bill, and with Angel, the other active 
représentative of the appellants, attended and testified at the trial. 
Stone's pétition contained an allégation that the mortgage for |600,- 
000 had been made, that it had not been used, and that it had been 
discharged. It set forth ail the debts of the Keokuk Company, and 
stated what bonds were pledged to secure them. It stated in dé- 
tail the value of the liens and bonds and tlie amount of the money 
furnished by each of the purchasers to buy the property at the mas- 
ter's sale. It prayed that the interests of ail the parties to the suit 
in the property of the company might be determined; that ail of 
is assets might be distributed among them according to their re- 
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spective interests; and it presented to that court the very ques- 
tion now before us, by the allégation that the entire assets of the 
Keoknk Company stood pledged for its indebtednees for construc- 
tion, and for the moneys paid into court by Stone upon the pur- 
chase, and that ail thèse must be paid before the bonds and stock 
could be divided between the owners, and, by the prayer, that the 
moneys paid as hereiiibefore stated upon said purchase be refunded 
to the purchasers, or be so prorated as that each should bear and 
pay its ratable proportion thereof. The court decided that ques- 
tion. It decided that the money should not be repaid, and that it 
should be prorated, and decreed to each purchaser stock of the rail- 
road Company, for the moneys, as well as for the bonds and liens, 
he furnished for the purchase. The answer and cross bill in that 
suit nowhere deny the allégation that the mortgage for $600,000 
had never been used and had been discharged, nowhere aver that 
any of the Adrian parties hâve any lien upon the property superior 
to that of the bondholders, and nowhere mention the contract of 
June 8th, with Stone. The cross bill prays for a division of the 
bonds, stocks, assets, and property of the Keokuk Company in the 
hands of the railroad company, or of Eells, the trustée, among the 
parties to the suit, so that the ownership of said property may be 
found and settled by the decree. The court granted that prayer, de- 
termined the liens and interests of ail the parties, and divided and 
distributed the bonds, stock, and assets of the corporation among 
the parties to that suit, by its final decree, rendered September 8, 
1878. The share of the appellants in this property was determined 
by that decree to be a certain number of shares of the stock of the 
corporation, and they accepted that stock. They now ask that they 
may hâve and enforce a lien upon ail the shares of ail the other 
parties to that suit, for the bonds, liens, and moneys for which they 
received that stock. The answer is that it was adjudged by that 
decree that they had no such lien; that they were entitled to the 
stock which they received, and to that stock only. Appellants 
aeek to escape from the légal efïect of this adjudication by alléga- 
tions and proof that the decree of the court in Lee county was pro- 
cured by fraudulent représentations made by Stone and his at- 
torney to them as to the character of their lien, and as to the pur- 
pose and effect of the suit in Lee county. No fraud is alleged that 
deprived the appellants of ample notice of the existence of that 
suit, and of the time of its trial. A direct suit may undoubtedly 
be maintained, in a proper case, to set aside and annul a judgment 
of any court, and ail proceedings under such judgment, for fraud 
in procuring them. Gaines v. Fuentes, 92 U. S. 10, 21; U. S. v. 
Norsch, 42 Fed. 417; 1 Black, Judgm. § 321, and cases cited. But 
until such a suit is brought, and until a decree of avoidance is ren- 
dered, the judgment of a state court which had jurisdiction of the 
subject-matter and of the parties is conclusive upon the merits of 
the controversies determined by that judgment between the parties 
and their privies, in every court in the United States, and cannot 
be collaterally impeached for fraud. Christmas v. Russell, 5 Wall. 
290, 305; Maxwell v. Stewart, 22 Wall. 77, 81; Anderson v. Ander- 
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son, 8 Ohio, 108; Mason v. Messenger, 17 lowa, 261, 272; Smith y. 
Smith, 22 lowa, 516, 518; Baiiway Co. v. Hall, 37 lowa, 620, 622. This 
is not a suit to set aside or avoid the decree of the court in Lee coun- 
ty, nor has any "such suit b(jen brought The appellants do not pray 
hère for an avoidance of that decree. The only plea they make 
with référence to it is that it is not a bar to this suit, because it was 
procured by the fraud they allège. They hâve mistaken the law. 
This is a suit between some of the parties to the suit in the district 
court of Lee county, and the assigns of other parties to that suit, 
to retry the very questions there adjudicated 16 years ago; and, so 
long as that decree stands, it is a complète bar to this proceeding, 
even if it was procured by the fraud and imposition which the ap- 
pellants plead. The decree below must be afflrmed, with costs, and 
it is so ordered. 



FAEMERS' LOAN & TRUST CO. v. NORTHERN PAC. R. CO. et al. 

(Circuit Court, E. D. Wisconsm. June 17, 1895.) 

Uailboad Companies— Rbcbiybks— Peefbkrkd Claims— Diversion op Funds. 
A judgment was recovered against a railroad company, which gave bond 
and appealed. Pending appeal, the road went into the hands of receivers 
appointed in an action by tiie trustée for bondholders to foreclose a mort- 
gage executed prior to the recovery of the judgment. The judgment was 
afllrmed, and the receivers petitioned for leave to pay it out of the funds 
accrulng from the opération of the road since the recelvership, on the 
ground that the owner of the judgment was about to sue the sureties on 
the appeal bond, who had become bound solely for the accommodation 
of the company, and that, by virtue of such bond, the assets of the road 
had been preserved and Increased by the amount of the judgment. HeU, 
that the clalm of the sureties could not be thus given préférence over the 
mortgage bonds, as the lien of the latter was superior to that of the judg- 
ment, and there had been no diversion of funds to the benefit of the bond- 
holders so as to create an equity to a préférence. Farmers' Loan & Trust 
Co. V. Kansas City, W. & N. W. E. Co., 53 Fed. 182, disapproved. 

In Equity. Bill by the Farmers' Loan & Trust Company against 
the Northern Pacific Railroad Company and others to foreclose a 
mortgage, and for the appointment of receivers. The receivers pe- 
titioned for leave to pay a judgment rendered against the road prior 
to their appointment. 

Sullivan & Cromwell and Miller, Noyés, Miller & Wahl, for re- 
ceivers. 
Turner, McClure & Rolston, for complainant. 
Michael H. Cardozo, for Johnston Livingston. 

JENKINS, Circuit Judge. In October, 1887, one O'Brien recov- 
ered a judgment against the Northern Pacific Eailroad Company in 
the district court for the Pourth judicial district of the then terri- 
tory (now state) of Washington, sitting in and for the county of 
Yakima, for the sum of $6,000, and costs. The company sued out 
a writ of error in the suprême court of the territory to review such 
judgment, and thereupon executed a supersedeas bond with sure- 
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ties. The judgment was on the 7tli day of March, 1889, afflrmed by 
the suprême court of the territory. Thereupon the défendant Com- 
pany caused a writ of error to be issued ont of the suprême court 
of the United States to review the judgment of the suprême court 
of Washington Territory, and another supersedeas bond was there- 
upon given with certain other persons as sureties. This last writ 
of error was dismissed in November, 1894. Eailroad Co. v. O'Brien, 
155 U. S. 141, 15 Sup. Ot. 30. The receivers of the railroad Com- 
pany, who were appointed by this court In August, 1893, now pé- 
tition the court, upon the facts above stated, and upon the further 
assertion of fact that the owner of the judgment is about to insti- 
tute suit against the sureties upon the supersedeas bonds to recover 
the amount due upon the judgment, for authority to pay the judg- 
ment out of funds in their hands accruing from the opération of the 
road since the receivership. The receivers advise the court that 
the sureties became bound solely as matter of accommodation and 
convenience to the company, and without pecuniary advantage of 
any kind to themselves. They also assert that, by virtue of the 
supersedeas bonds, "the assets of the Northern Pacific Eailroad 
Company which came into the hands of your petitioners as receivers 
hâve been preserved, and were increased by the amount of such 
judgment which would hâve been collected out of the assets of said 
company if said supersedeas bonds had not been given." The trust 
company, complainant, wliich is the trustée under ail of the mort- 
gages hère sought to be foreclosed, answers to the pétition that in 
View of the fact that, if the judgment had been paid before writ of 
error sued out and supersedeas bonds given, the assets of the com- 
pany coming into the hands of the receivers would hâve been de- 
creased in amount, and in view of the peculiar hardships of the case, 
it consents to the granting of the prayer of the pétition. The rep- 
résentative of the second mortgage bondholders, who bas been 
made a party to the suit, opposes the granting of the pétition, and 
dénies the right of the court by such order to diminish the fund 
from which their mortgage should be paid. 

I had occasion in the case of Farmers' Loan & Trust Ck). v. Green 
Bay, W. & St. P. Ky. Go., 45 Fed. 664, to discuss the principle 
which underlies the allowance of preferential claims in the case of 
railroad foreclosures, and found it to be bottomed upon the idea of 
diversion of funds in equity belonging to the général creditors in 
préférence to bondholders. I there said : 

"The gross Income arising from the opération of a rallway should be first 
applied to the payment of the expenses of opération, proper equipment, and 
needful improvements. If the Income be diverted to the payment of bonded 
interest in disregard of the payment of such expenses, there should be res- 
toration to original équitable right Falling diversion, there can be no res- 
toratlon. The amount of restoratlon is dépendent upon the amount of di- 
version." 

I also there said that in case of failure by the trustée to take pos- 
session upon default, as the road must be kept a going concern, 
equity would recognize as preferential the expense of opération after 
default and within a limited time prior to the receivership, because 
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tbe expense of opération was indispensable to the préservation of 
the property. The latter ground is founded sometimes upon an 
implied assent by the bondholders growing out of their failure to 
take possession; sometimes upon the ground of lâches; sometimes 
upon the ground of estoppel. In view of the hardship which will 
resuit to the sureties if they should be compelled to pay the judg- 
ment in question, I hâve taken occasion to reconsider the subject 
of preferential claims. A careful review of the whole question 
leaves no doubt in my mind of the correctness of my former holding. 
The rule was stated by Chief Justice Waite in Burnham v. Bowen, 
111 U. S. 776, 4 Sup. et. 675, as follows: 

"That, if current earnings are used for the beneflt of mortgage creditors 
before current expenses are pald, ttie mortgage security is cliargeable in 
equity with the restoration of the fund which bas ttius been improperly ap- 
plied to th«ir use." 

In St. Louis, A. & T. H. E. Co. v. Cleveland, C, C. & I. Ry. Co., 
125 U. S. 659, 674, 8 Sup. Ct 1011, the court again déclares the rule, 
and observes: 

"There bas been no departure from thls rule in any of the cases cited. It 
bas been adhered to and reafflrmed in them ail." 

In the case of Kneeland v. Trust Co., 136 U. S. 89, 97, 10 Sup. Ct. 
950, the suprême court had occasion again to consider the subject, 
and observes as follows: 

"The appolntment of a recelver vests In the court no absolute control over 
the property and no gênerai authority to displace vested contract liens. Be- 
cause In a few speciiied and limited cases this court bas declared that un- 
secured claims were entltled to priority over mortgage debts, an idea seems 
to hâve obtained that a court appointing a recelver acquires power to give 
such préférence to any gênerai and unsecured claims. It bas been assumed 
that a court appointing a recelver could rightfully burden tbe mortgaged 
property for the payment of any unsecured indebtedness. Indeed, yte are ad- 
vised that some courts hâve made tbe appolntment of a recelver conditional 
upon the payment of ail unsecured indebtedness in préférence to the mort- 
gage liens sought to be enforced. Oan anythlng be couceived vi^bicb more 
thorougbly destroys the sacredness of contract obligations? One holding a 
mortgage debt upon a rallroad bas the same right to demand and expect of 
the court respect for bis vested and contracted priority as tbe bolder of a 
mortgage on a farm or lot. So, when the court appoints a receiver of rail- 
road property, it bas no right to make that receivership conditional on the 
payment of otber than those few unsecured claims which, by the rulings of 
this court, hâve been declared to bave an équitable priority. No one is bound 
to sell to a rallroad company, or to work for it, and whoever bas deallngs 
witb a Company wbose property is mortgaged must be assumed to bave 
dealt with it on the faith of its personal responsibility, and not in expecta- 
tion of subsequently displaclng the priority of the mortgage liens. It is tlie 
exception, and not the rule, that such priority of liens can be displaced. 
We emphasize this fact of the sacredness of contract liens for tbe reason that 
there seems to be growing an idea that tbe chancelier, in the exercise of its 
équitable powers, bas unlimited discrétion in this matter of the displacement 
of vested liens." 

See, also, Penn v. Calhoun, 121 U. S. 251, 7 Sup. Ct. 906. 

The law is established upon the authority of the ultimate tribunal, 
notwithstanding the contrary opinion held by some subordinate 
courts, that gênerai creditors of a rallroad company cannot with re- 
spect to the income of the road after receivership be allowed pri- 
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oi'itj to the mortgage where there has been no diversion of funds 
to the benefit of tbe mortgage interest, working injury to the gênerai 
créditer, or where th.e mortgage bondholders bave not nnduly de- 
layed the assertion of tbeir rights after default, and hâve not lain 
by and permitted an indebtedness to accrue for the operating ex- 
penses of the road when possession should bave been taken by the 
trustée, and with which expenses they should therefore be charge-" 
able. A court of equity has not the prérogative to thus displace the 
lien of a mortgage, or to charge the gênerai indebtedness upon the 
corpus of the estate in priority to the mortgage lien. 

Within the rule thus declared, has any equity been shown which 
would anthorize the granting of relief to thèse sureties? At the 
date of the judgment there were outstanding mortgages upon the 
entire or parts of the main Une of railway securing bonds now out- 
standing to the enormous amount of |76,429,000. The sureties 
dealt with the company with knowledge of this fact, and were 
chargeable with knowledge of it. They voluntarily assumed the 
obligation, relying upon the company to protect and indemnify 
them. They required no security for their assumption of liability. 
Upon what ground, then, can it be claimed that they should now 
be allowed priority, not only over gênerai creditors of the company, 
but that vested mortgage rights existing when they signed thèse 
bonds should be subordinated to the payment of the debt which 
they assumed? It is said that the assets which came into the 
hands of the receivers hâve been thereby preserved, and were in- 
creased by the amount of the judgment which would hâve been 
coUected ont of the assets of the company if the supersedeas 
bond had not been given. Does this furnish sufiacient reason to 
postpone the lien of the mortgages to the payment of this debt? 
The judgment which was stayed was a lien subordinate to that of 
the mortgages, and could only bave been enforced subject to them. 
It might possibly bave been coUected out of the current income of 
the road; but that fact, I think, could not avail to displace the pri- 
ority of recorded liens without a showing that by reason of nonpay- 
ment, property not subject to the mortgages had corne to the posses- 
sion of the receivers, and had been appropriated to the benefit of 
the bondholders. Possibly, such property might be foUowed; but 
in such case could the sureties be preferred to the other gênerai 
creditors? The argument would give priority to every gênerai 
créditer of the road, and would render substantially worthless every 
mortgage lien. This railroad company is bankrupt, with an enor- 
mous bonded debt and an immense floating unsecured debt. There 
is hère no claim of diversion of funds. The proposition, stripped 
of its verbiage, amounts simply to this: That gênerai creditors of 
the rail road company are in law and in equity to be preferred to 
mortgage creditors. I am not aware of any décision going quite 
so far, although it must be confessed that the case of Farmers' 
Loan & IVust Co. v. Kansas City, W. & N. W, R. Co., 53 Fed. 182, 
is a dangerous approximation to such holding. I think that case to 
be in direct antagonism to the rulings of the suprême court, and 
I am not able to foUow it. The argument that, in analogy to the 
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principle of the maritime law, a mortgage of a railroad should be 
subordinated to daims for repairs and supplies, is plausible, but, 
in my judgment, quite fallacious. It is made in misconception of 
the underlying principle of the admiraJty that repairs and supplies 
are awarded priority when, and only when, they are f urnished in a 
foreign port, solely upon the crédit of the vessel, and when, and 
only when, they are absolutcly necessary to enable the ship to 
finish her Toyage, and thus to préserve the security of the mortgage. 
The principle is grounded upon necessity. The ship in the course 
of her voyage has arrived at a foreign port in distress, and is unable 
to pursue the voyage or return to her home port The owner is 
presumed to be unknown, and to be without crédit at the foreign 
port Unless the raaster can obtain the needed repairs and sup- 
plies, and pledge the crédit of the vessel therefor, the ship will rot 
at the wharf, and the mortgage security be put in jeopardy. There- 
fore it is that from the very necessity of the case the master is au- 
thorized to pledge the crédit oi the vessel for necessary repairs and 
supplies. If, however, the supplies be in fact furnished upon the 
crédit of the owner, although necessary, the admiralty accords no 
inaritime lien for them; and the burden is also rested upon the ma- 
terial man to show that the repairs or supplies furnished were nec- 
essary to the continuance of the voyage. There is manifestly no 
sueh condition of things in respect of a railway, and the analogy 
does not obtain. 

Upon this subject the suprême court of Alabama in Meyer v. John- 
ston, 53 Ala. 237, 345, well observes: 

"A ship far from home, in distress, and without recourse, must perish, and 
perliaps her crew wlth her, if a bottomry bond friven then for repairs and 
supplies shall not hâve precedence of other liens upon the vessel. But tlie 
court does not consider a railroad on terra firma so beyond the reach of help 
from those who own it or are concemed in it as to justify the adoption in 
such case of the rule relating tô a sliip abroad and about to perish." 

In Railroad Co. v. Cowdrey, 11 Wall. 459, 482, the suprême court 
has distinctly held that the principle giving priority to the last 
créditer for aiding to conserve the thing "has never been intro- 
duced into our laws except in maritime cases, which stand on a par- 
ticular reason." 

I cannot yield assent to a doctrine that would practically destroy 
the immense bonded interest in railway properties, and place mort- 
gage securities at the mercy of reckless and hostile directors. 

Mr. Justice Brewer well observes in Kneeland v. Trust Co., supra, 
that: 

"No one is bound to sell to a railroad Company or work for it, and who- 
ever has dealings with a company whose propei-ty is mortgaged must be as- 
sumed to hâve dealt with it on the faith of its personal responslbility, and 
not in expectation of subsequently displacing the prioilty of the mortgage 
lien." 

Nor, if I could hère adopt to its fullest extent the principle of the 
maritime law, would it prove availing to the granting of this péti- 
tion. The sureties neither stipulated for security nor hâve they 
paid the debt They could acquire no possible right until payment, 
and if they had paid, under any theory of the maritime law, they 
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could only be subrogated to the rights of the judgment créditer. 
As I hâve stated, the lien of the judgment, so far as it afflected the 
mortgaged property, was subordinate to the lien of the mortgage. 
There is no E*iowing hère that exécution ever issued upon the judg- 
ment, or was levied upon property not subject to the mortgage, or 
that any property was released by the giving of the supersedeas 
bonds. 

In a somewhat similar case in the admiralty the surety was ad- 
judged to hâve no lien. Judge Dyer in that case well observed: 

"When libelant incurred the obligation whicli ultimately he had to pay, hé 
liad it in hls power to exact security tliat should amply protect him; and 
having omitted to do so, in the language of the court in the case clted on the 
argument, he can only be considered as now possessing the rights which 
arlse against the person for whom he incurred the obligation for having 
paid money for him which he had voluntarily and without considération un- 
dertaken to pay." The Robertson, 8 Biss. 180, Fed. Cas. No. 11,923. 

The decree in this case was on appeal afSrmed by Mr. Justice 
Harlan. 

The précise question hère involved was passed upon by Mr. 
Justice Brewer (then circuit judge) in the case of Blair v. Eailroad 
Co., 23 Fed. 523, adversely to the claim of the surety. It is urged, 
however, that that case is in effect overruled by Trust Co. v. Morri- 
son, 125 U. S. 607, 8 Sup. Ct 1004. In the latter case the railroad 
Company had mortgageni its Unes to the Union Trust Company in 
1871. Default in payment of interest occurred in 1873, and con- 
tinued thereafter. The company was harassed by suits, and a judg- 
ment was rendered in November, 1872, in favor of one Holbrook, 
upon which, in October, 1874, an exécution was issued, and the 
sherifiE threatened to levy upon the rolling stock of the company. 
By the law of the state of Illinois, rolling stock is deemed personal 
property, and made liable to exécution and sale in the same manner 
as the Personal property of individuals. The company, believing 
the judgment to hâve been fraudulently obtained, ûled a bill in 
equity to enjoin proceedings for its collection. An injunction was 
granted therein, upon condition of giving an injunctional bond, 
with surety, for the payment of the judgment if the injunction 
should be dissolved. Morrison, at the request of the company, 
executed such a bond as surety. The bill for the injunction was in 
Pebruary, 1877, dismissed; and in June, 1879, the decree of dismissal 
was upon appeal afflrmed. Holbrook then prosecuted Morrison 
upon the injunctional bond, and on the 30th day of September, 1880, 
obtained judgment. In November, 1877, pending the appeal, the 
trust company flled a bill for the appointment of a receiver and the 
foreclosure of the mortgage. A receiver was appointed and, ând- 
ing this appeal with other suits pending against the company, and 
being met with claims for protection by sureties on appeal bonds, 
asked the court for its advice and instruction in respect to such 
appeal bonds and to the protection of the sureties in the event of 
adverse décision. The court, on considération, made a decree 
authorizing the receiver, in his discrétion, to prosecute or défend 
the appeals, and "to protect such sureties as, in his judgment, ouglit 
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to be protected in equity and good conscience by mèans of the pro- 
tection afforded to the property and assets of the company by 
means of the giving of such bonds." He was also authorized for 
the purposes of that decree to use any money coming into his hands 
as such receiver, over and above the expenses of opération and 
repairs. It further appeared that the receiver had used funds, 
under authority of the court, in the purchase of certain real estate 
which was not covered by the mortgage, and also in the purchase 
of Personal property and rolling stock; and this property was sub- 
sequently to the sale, and by order of the court, conveyed by the 
receiver to the purchaser, although it was not covered by the mort- 
gage. The sale was made "subject to the lien of any and ail claims 
against the said railroad property and assets which are now before 
this court by intervening pétitions, and which shall be upon final 
détermination and adjudication decreed to be paid as liens para- 
mount to the indebtedness secured by said mortgage or trust deed." 
The intervening pétition of the surety was flled prior to that decree. 
The court in that case emphatically aiïirmed the gênerai rule which 
I hâve sought to state, but found in that case spécial equities which 
authorized the allowance of the claim of the surety. There was 
an actual diversion of the income to the purchase of real and 
Personal property, which, by subséquent order of the court, was con- 
veyed to the purchaser, and which, under the decree of the court, 
shoùld hâve been used to protect the surety. The trust company 
was also bound by the decree which authorized the receiver to pro- 
tect the surety. That decree seems to hâve been passed either 
by the express assent of the trust company or without its objection. 
The trustée did not seek to obtain possession of the road until more 
than four years after default in payment of interest, remaining in- 
active when it should hâve known that large liabilities were being 
iucurred by the company in the prosecution of its enterprise. The 
court déclare the case to be a spécial one, and say that, "taking ail 
the circumstances into considération, we cannot say that équitable 
relief was unduly extended in allowing the intervener's claim." It 
would seem that the décision is placed largely upon the fact that 
the earnings of the ro«uï had been appropriated to the purchase of 
property not covered by the mortgage, and which, by supplemental 
decree, was conveyed to the purchaser at the saJe. The case is 
peculiar in its facts, and is plainly distinguishable from the case 
hère presented; the court taking occasion to say that it is not its 
intention to décide anything in the case in conflict with the gênerai 
doctrine which it had theretofore asserted. The trust company, 
recognizing the équitable position ôf a surety without reward, as- 
sents to the granting of the pétition hère. The second mortgage 
bondholders object. With whatever of favor I may be inclined to 
consider the case of sureties, and however desirous to relieve them 
from their liabilities, I cannot see that the court would be justifled 
in imposing the burden of their voluntarily assumed obligations 
upon the second mortgage bondholders, who were equally innocent, 
without their consent The pétition will be denied. 
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HATCH et al. v. PBRGUSON et al. 

(Circuit Court of Appeals, Ninth Circuit. May 6, 1895.) 

No. 167. 

1. Appointment of Guabdian— Bond— Washington Statotb. 

Tlie statutes ot Washington provide (2 HiU's Code, §§ 906, 1141, 1142) that 
a person appointed guardlan of a miner must, before receiving letters of 
guardiansliip, exécute a bond, witii sureties. H., by bis will, appointed one 
F. guardian of bis minor cbildren. The will made no provision for dis- 
pensing with the guardian's bond, but the probate court, by error or In- 
advertence, èntered a decree reciting that F. was appointed, by the vs'ill, 
guardian of the minors, vyithout bond, and approving such appointmenfc 
No bond was given by F. Selê, that such decree of the probate court 
was void, and F. did not become guardian of the minors. 

8. JUDGMENT— CoLLATKRAIj ATTACK. 

A suit was brought for partition of land in which the minors had an 
Interest, to which suit F. was made a party as guardian, and in which 
he alone represented the Interests of the minors. A decree of sale was- 
made, and the land sold, and the sale confirmed by the court The minors 
subsequently brought a suit to set aside the sale. Held, that the decree 
In the partition suit was void, smd both it and the decree of the probate 
court were open to collatéral attaok. 
8. CoMMUNiTY PrOperty— Washington Statute. 

H., in 1870, began living with a woman not his wife, In 1873, he located 
a land warrant, received for services as a soldier in the Mexican war, on 
land for which he received a patent on January 2, 1874. In 1876,. H. was 
married to the woman with whom he had been living. Sdê, that such 
land was not communlty property under the statute of Washington (1 Hill's 
Code, § 1397) providing that property owned by a husbaud or wife, before 
marriage, or acquired afterwards by gift, bequest, devise, or descent, shall 
be separate property, and property otherwise acquired shall be community 
property. 

4. Maeeiagb— Effect of Statute Legttimating Chii<dken. 

ife!(J,further,that the statute of Washington (Code 1881, § 2388) providing 
that illegitimate cbildren shall be made legitimate by the subséquent mar- 
riage of their parents did not bave the effect of making the marriage of 
H. and his wife relate back to a period before the issue of the patent 
for the land, though their eldest child was born before the Issue of such 
patent 

5. Community Property — Land Warrant. 

Held, tuTther, that the land patented to H. under a warrant for military 
service rendered long before the marriage, even if patented after the 
marriage, would not be after-acquired property within the statute, but 
was a gift, and so the separate property of H. 

6. WiLLS— Construction. 

The will of H. bequeathed $5 to his wife, and gave ail his property, 
real and personal, after paying such legacy and his debts, to his cbildren, 
reciting that such property was a half interest in the community property 
owned by him and his wife. Beld, that such récital did not estop his 
devisees from disputing that the land in question was community prop- 
erty, nor amount to a devise of a half Interest to his wife. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Washington. 

This was a suit by Dexter Hatch, Arthur Hatch, Cyrus Hatch, 
and Ezra Hatch, by their next friend, Joséphine Hatch, against E. 
G. Ferguson, Henry Hewitt, Jr., the Everett Land Company, Jud- 
son La Moure, and Minnie E. La Moure to annul a judicial sale of 
certain land. The circuit court rendered a decree for the corn- 
plainants. 57 Fed. 966. Défendants appealed. AflSrmed. 
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For a prior opinion on a jurisdictional question, see 52 Fed. 833. 

Brown & Brownell, for appellants. 

A. D. Warner and Stratton, Lewis & Gilman, for appellees. 

Bef ore McKENNA and GILBERT, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge. The complainants in this suit are the 
minor chiidren of Ezra Hatch, deceased, and devisees of his last 
will and testament. They bring suit to set asidethe judicial sale of 
their interest in the pre-emption claim of their testator and the 
decree of partition upon which the same was sold. Ezra Hatch 
died on the 8th day of July, 1890, leaving flve chiidren, to whom he 
devised ail his estate, real and personal, appointing E. C. Ferguson 
the executor of his will and the guardian of his minor chiidren. He 
left a préemption claim, to which he had acquired patent, and a 
homestead daim, upon which he and his wife and family had re- 
sided for four years. It was believed by the executor that the 
widow of Ezra Hatch was the owner of an undivided one-half of 
each claim. In September of the same year the widow made proof 
upon the homestead claim, and paid the commutation price there- 
for, but, before patent issued, she gave to E. C. Ferguson a power of 
attorney to sell ail her interest in both claims. On the 21st day of 
October, 1890, under the power of attorney, Ferguson sold and con- 
veyed to the défendant Hewitt ail the right, title, and interest of 
Joséphine Hatch in and to said lands. On the 7th day of April, 
1891, Hewitt, having purchased the interest of Esther Hatch, the 
only one of the chiidren of Ezra Hatch who was of âge, commenced, 
in the superior court of the state of Washington for the county in 
which said land was situate, a suit against the appellees and E. 0. 
Ferguson, their guardian, for the partition of the préemption 
claim; alleging in the complaint that the plaintiff was the owner 
of an undivided six-tenths interest therein, and that the appellees 
were the owners of an undivided f our-tenths interest. It was f ound 
by the court in the partition suit that the title was as alleged in 
the complaint, and that the land could not be divided. A sale was 
iiccordingly ordered. Hewitt became the purchaser, and the sale 
\yas subsequently confirmed by the court. Hewitt thereafter con- 
veyed 10 acres of the land to the défendant La Moure, and the 
remaining 150 acres to the défendant the Everett Land Company. 
The circuit court, upon final hearing, found the appellees to be 
entitled to the relief sued for, ruling that the partition decree and 
sale were void for the reason that Ferguson was not the guardian 
of the chiidren, and that Joséphine Hatch had no interest in said 
claim at the time of her conveyance to Hewitt, but that the whole 
of the claim belonged to the chiidren of Ezra Hatch. Thèse ruiings 
of the circuit court are assigned as error. 

By the terms of his will, Ezra Hatch appointed E. C. Ferguson 
executor, without bonds, and also appointed him the guardian of 
the persons and estate of the minor chiidren until they should each 
become of âge. It contaiued no provision by which the guardian's 
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bond should be dispensed with. Tbrough some error or inadvert- 
ence, the probate court understood the will tô require no bond of 
the guardian, and on the 22d day of July, 1890, an order was entered 
in that court in the "Records of Letters Testamentary and Admin- 
istration" reciting that Ferguson was appointed guardian of the per- 
son and estâtes of the minor children of Ezra Hatch, without bonds, 
and concluding thus: 

"The sald appolntment of sald B. G. Ferguson by the testator Ezra Hatch 
Is hereby approved, and the said B. G. Ferguson is hereby appointed guardian 
of the person and estâtes of Bsther Hatch, Dexter Hatch, Arthur Hatch, 
Cyrus Hatch, and Bzra Hatch." 

There is no évidence that letters of guardianship were actually 
issued to Ferguson. Section 1141 of the Code of Washington (2 
Hill's Code) déclares that ail the provisions of the statutes relative 
to bonds given by executors and administrators shall apply to bonds 
taken of guardians. Section 1142 provides that every testamentary 
guardian "shall give bond in like manner and with like condition as 
hereinbef ore required." Section 906 provides as f ollows : 

"Bvery person to whom letters testamentary or of administration are dl- 
rected to Issue must before receiving them exécute a bond to the state of 
Washington wlth two or more sufficient sureties to be approved by the 
judge." 

Without pausing to consider whether, under the laws of Wash- 
ington, a father may, by his last will and testament, appoint a 
guardian of children whose mother survives, or whether, by the pro- 
visions of those laws, the guardian's bond may in any case be dis- 
pensed with, it is sufficient to say of that portion of the judgment 
of the probate court which déclares that by the terms of the will 
the guardian is not required to give a bond that it is void, whether 
ît be regarded as a récital of fact or a judgment of the court con- 
struing the will. The will being absolutely silent upon the ques- 
tion whether or not it was the wish of the testator that the guardian 
fihould serve without bond, the probate court had no power or 
authority to make such finding or enter such judgment. If the 
authority could be conferred upon the court to make such a finding, 
it could only be by the words of the testator expressed in his last 
will and testament. He having failed to confer that authority, 
there was no other source from which it could come. The probate 
«ourt, while it is a court of record, with gênerai jurisdiction, acts 
nevertheless, in the matter of appointing guardians, under a spécifie 
grant of power, and exercises a spécial jurisdiction defined by stat- 
ute. If the facts do not exist which authorize the action of the 
court, its action so far is a nullity. Lewis v. Allred, 57 Ala. 628; 
Seamster v. Blackstock, 83 Va. 232, 2 S. E. 36; Bisley v. Bank, 83 
N. Y. 318; Windsor v. McVeigh, 93 U. S. 282; U. S. v. Walker, 109 
U. S. 258, 8 Sup. et 277, and cases there cited. Said the court in 
Windsor v. McVeigh: 

"The doctrine involied by counsel, that when a court bas once acquired 
jurisdiction it bas a right to décide every question which arises in the case, 
and Its judgment, however erroneous, cannot be collaterally assailed, is un- 
doubtedly correct as a gênerai proposition, but is subject to many qualifica- 
tions in its application. It Is only correct when the court proceeds, after 
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acqulrlng jurlsdlction of the cause, according to established modes governing 
the clasB to wbleh the case belongs, and does not transcend, in the estent or 
character of its judgment, the law wMch Is applicable to It" 

Ferguson gave no bond, but proceeded to act as tbe guardian of tbe 
estâtes of the minor children, and continued so to act until tbe com- 
mencement of the présent suit, which was in February, 1892. In 
the suit which was brought by Hewitt against the minor heirs of 
Ezra Hatch and against E. G. Ferguson, their guardian, the latter 
appeared as the guardian, and as such represented the interests of 
the children. The questions arise whether he was such guardian, 
and whether the partition decree and sale are void on account of 
his failure to give a guardian's bond. The decisionsi of the courts 
concerning the proposition hère inTolved are iiot in harmony. It 
has been held in Alabama, Kentucky, Georgia, and North Garolina 
that the filing of a bond is not essential to the validity of the ap- 
pointment of a guardian when the same is collaterally attacked. 
In Cuyler v. Wayne, 64 Ga. 88, the court ruled that the granting 
of letters of guardiansMp by the ordinary, without taking bond, 
would not make the grant of the letters void as against a bona flde 
purchaser, who had no notice that a bond had not been given. The 
statute of that state provided that "every guardian before entering 
on the duties of his appointment shall take an oath * * » and 
shall also give bond with good and sufficient surety," etc. In 
Leatherwood v. Sullivan, 81 Ala. 458, 1 South. 718, the court ex- 
pressed the opinion that the failure of the plaintifls to give bond 
would not render the grant of administration to them absolutely 
void, but only voidable. Giting Ex parte Maxwell, 37 Ala. 362, 
and Gunningham v. Thomas, 59 Ala. 158. In Howerton v. Sexton, 
104 N. G. 75, 10 S. E. 148, under a statute providing that "every 
guardian of the estate before letters of appointment are issued to 
him must give a bond payable to the state," the court held that a 
guardian who had been duly appointed, but had failed to qualify, 
could bind his ward by the receipt of money paid by an innocent 
purchaser as the proceeds of the ward's land, and proceeded to say: 

"We are disposed to hold the appointment itself effectuai, for it is made in 
proper form, and the defect lies in the omission to take the bond with surety 
of tlie défendant, — an omission not affecting its validity, but subjecting the 
clerk to the conséquences of such neglect." 

In Mobberly v. Johnson's Ex'r, 78 Ky. 273, a testator had left a 
will designating executors, and directing them to sell his real estate. 
The statute provided that "no guardian can act until he has been 
appointed by the proper county court and given covenant to the com- 
monwealth with surety." The court said : 

"But we conslder it immaterial whether the surety is bound on the bond 
for the proceeds of the real estate sold by the administrator, or whether there 
was any bond at ail. The order of appointment was made by a court having 
.iurisdiction of the person and of the subject-matter, and its judgment cannot 
be thus collaterally attacked. The exécuter dérives authority to convey from 
the will. The order of appointment and qualification is the évidence of his 
authority to act." 

But the reverse of thèse views has been held in Wadsworth v. Con- 
nell, 104 m. 3C9; Stewart v. Bailey, 28 Mich. 251; Ryder v. Flanders, 
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80 Mich. 336; Pryor r. Downey, 50 Cal. 388; Guynn v. McOauley, S2 
Ark. 97; McKeever v. Bail, 71 Ind. 398; and Wuesthoff v. Insurance 
Co., 107 N. Y. 580, 14 N. E. 811. In Wadsworth v. Connell, supra, 
in construing the law of tliat state (Laws 1872, § 9, p. 470) which 
required that a testamentary guardian "shall before he can act be 
commissioned by tlie county court of the proper county and give the 
bond prescribed In section 7 of this act," etc., the court said: 

"The will in tbls case does not dispense witli a bond, and none being glven, 
and no commission beIng Issued, appellant never became the guardian of the 
minors. It is but as if the county court should designate of record the ap- 
pointment of a person as a guardian, and he were nerer to give bond or receive 
letters of guardianship. He could not, by suçh an order, become a légal 
guardian, because the statute bas made a bond indispensable." 

In Wuesthoff v. Insurance Co., supra, the court had occasion to 
construe the statute of New Jersey, which provided as follows: 

"Every guardian appointed by last will or testament, which shall be legally 
proved and recorded, shall before he exercises any authority over the minor 
or his estate, appear before the orphan's court and déclare his acceptance 
of the guardianship, which shall be recorded, and shall give bond with such 
sureties and in such sum as the said court may approve of and order, for the 
iaithful exécution of his office, unless it is otherwise dlrected by the testator's 
will." Eevision, p. 762, § 48. 

The court said : 

"The distinction which, in the construction of statutes, Is sometimes made 
'between directory and mandatory provisions, proceeds upon the supposed In- 
tention of the législature and a discrimination between the essentlal and the 
immaterlal or nonessential provisions of the statute, or where the statute re- 
lates to the powers and duties of offlcers, between those parts which are in- 
tended as a mère direction to the offlcer in the exécution of his duties and 
those which relate to and concem his substantial authority. The exercise 
by courts of a power to disregard a particular provision of a statute on the 
ground that It is directory merely is a délicate one, and should be applied with 
great caution. The intention of the législature is the cardinal considération 
in the construction of statutes, and whether a particular provision is manda- 
tory or directory is to be determined from the language used and the purpose 
in view. Construing the varions sections of the New Jersey statute together, 
it Is plain, we thlnk, that the flrst section quoted [Revision, p. 464, § 1] was 
Intended to deflne the gênerai powers of a testamentary guardian, and that 
section 48 [Id, p. 762] was Intended to prohibit and suspend the exercise by 
a testamentary guardian 'of the f unctions of his office until he should signify 
his acceptance of the office and exécute the bond required. Obviously, the 
object of the législature in requirlng the guardian to give security was the 
protection of the ward. The législature was deallng with the interests of a 
class especially entitled to the protection of the law. It was a wlse safe- 
guard to require that a guardian, before Intermeddling with the estate of the 
ward, should give security for its faithful administration, unless the parent 
dispensed with thls précaution. This section is to be construed as if written 
with the prier section, and, so read, It makes the giving of security a neces- 
sary qualification and a prerequlsite to the exercise of any authority over the 
estate of the ward." 

Considering the language of the Washington statute, and the pur- 
pose which was intended to be subserved by the proTision requiring 
a bond of the guardian before he should assume the duties of his 
oflflce, we think it the better doctrine to hold that the statute is 
mandatory, and that the exécution of a bond is made the necessary 
prerequlsite to the appointment of a guardian. It was evidently 
contemplated that in the création of guardianships two steps, equally 
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indispensable, sàould be taken: First, the appointment; second, 
the giviag of the requisite security by the guardian so nominated, — 
and that the appointment without the bond, and the bond without 
the appointment, would be equally impotent to croate the officiai 
relationship of guardian and ward. It is not the policy of the statute 
to extend to the purchaser at a guardian's sale the protection which 
in many instances is accorded to the innocent purchaser. The pro- 
tection of the minor is deemed of the first importance. It is in- 
tended that the purchaser of the minor's property shall be placed 
upon inquiry to ascertain that the antécédent steps hâve been taken 
in accordance wîth the law. It is within the power of ail to know 
whether the person who assumes to act as guardian is in fact clothed 
with the powers of that ofiQce. An inspection of the record in this 
case would hâve shown that Ferguson could not lawfully represent 
the Hatch heirs without flrst giving a bond, and that he had wholly 
failed to comply with the law in that regard. Notwithstanding the 
judgment of the probate court appointing the guardian, and the 
judgment of the superior court decreeing and conflrming the sale, 
his acts are void, and may be so declared in any court having juris- 
diction of the subject-matter and the parties to the suit. To hold that 
such defects may be taken advantage of only in direct proceedings 
is to afford but little protection to the ward whose property is being 
administered. The circumstances which attend and induce the sale 
continue in most instances until the ward reaches his majority and 
the guardian is discharged. TJntil that time it is obvious that the 
ward has rarely the opportunity to reclaim his property or protect 
his rights. The evils which it is the policy of the statute to obvia te 
are real, and their existence is aptly illustrated in the case before the 
court, since it appears from the record that Ferguson, who acted 
as guardian, but who failed to give the bond required by law, has 
appropriated to his own use ail of the children's money which he 
received as the proceeds of the sale of their Ifind, and has wholly 
failed to account therefor. 

Our attention is directed ta cases in which it has been held that 
the failure of a guardian to exécute the additional bond which in 
some states is required by statute upon a guardian's sale of real es- 
tate will not avoid the sale when collaterally assailed. But those dé- 
cisions may be said to rest upon principles distinguishable from those 
involved in the présent case. The failure to give a bond, which is 
by statute made necessary to the création of the office of guardian, 
may be considered a jurisdictional defect, which would prevent the 
nominated guardian from assuming the duties of his office, and the 
probate court from acquiring, through such guardianship, the control 
of the ward's estate. The omission of a duly quaMed guardian to 
give the additional bond may be regarded as an irregularity or de- 
fect in administeriilg property lawfully under the control of the court 
and the guardian, and, as such, it would not necessarily avoid the 
proceedings. 

In the decree of partition it was assumed by the court that 
the préemption claim had been the community property of Ezra and 
Joséphine Hatch, and the court adjudged Hewitt, the plaintifE 
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therein, to be the owner of an undivided six-tenths interest in 
the land, he having purchased an undivided one-lialf interest from 
Joséphine, and the one-fifthi interest of Esther Hatch as devisee of 
her father's will. The remaining four-tenths were found to be the 
property of the four minor children. The further questions arise 
whether the land was community property, and whether Joséphine 
had any interest therein. It appears that, in 1870, Ezra Hatch be- 
gan living with Joséphine, and, with her, occupied this land. On 
October 9, 1876, they were married. They continued to réside on 
the land until Ezra's death, in November, 1886. Ezra Hatch had 
been a soldier in the Mexican war, and was the owner of a Mexican 
land warrant, which had been issued to him by the United States 
for services rendered in that war. ^ On the 7th day of May, 1873, he 
located the warrant on the land in controversy, and on the 2d day of 
January, 1874, in pursuance of such entry, he received his patent. 
The laws of Washington (section 1897, 1 Hill's Code) provide that the 
property owned by the husband before marriage, and that acquired 
by him afterwards by gift, bequest, devise, or descent, shall be his 
ppparate property; and section 1398 makes a like provision in regard 
to the separate property of the wife. Section 1399 provides as fol- 
lows: 

"Property not acquired or owned as prescribed tn the next two preceding^ 
sections, acquired after marriage by elther husband or wife, or botb, is com- 
munity property." 

TJnder thèse provisions of the statute, the land in question was 
clearly the separate property of Ezra Hatch. The patent itself re- 
cites that the warrant was a grant or gift to him for services per- 
formed for the government in the Mexican war. Those services 
were rendered long prior to the marriage. The entry upon the land wa» 
made, and the patent was issued, some years before the marriage. 
It is not shown that the joint efforts of the husband and wife ever 
in any degree added to the value of the land. It is urged by the 
appellants that since the eldest daughter of Ezra and Joséphine was 
born before 1873, and the law of Washington (section 2388 of the Code 
of 1881) provides that illegitimate children shall become legitimate 
by virtue of the subséquent marriage of their parents with each oth- 
er, the marriage of Joséphine and Ezra in 1876 relates back to 1870, 
when they began to live together as husband and wife, or, at least, 
to the date of the birth of the oldest child, thus rendered legitimate. 
We are unable to give this construction to the statute. The effect 
and scope of section 2388 is limited to the précise matter therein 
referred to, — ^the légitimation of the children. It would be an un- 
warranted extension of its scope to say that it was intended to affect 
the property relations of husband and wife, or to create a rule in 
regard to community property other than that deflned in the statutes 
heretofore quoted. But, even if the marriage of Joséphine and Ezra 
had taken place before 1873, land which was acquired under a land 
warrant issued at that date for services rendered by the grantee long 
prior to the marriage would not be after-acquired property so as to 
corne within the définition of community property as expressed in the 
statute. The warrant was a gift, and, as such, was the separate prop- 
v.68F.no.l — 4 
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erty of the donee, as was likewise the land which was purchased by 
meana thereof. 

It is further 'contended that the expressions found in Ezra Hatch's 
will concerning this property make it community property, and estop 
his devisees from now contending that it was not The language of 
the will is: 

"I give and bequeath to my daughter Esther Hatch, and to my sons Dexter 
Hatch, Arthur Hatch, Cyrus Hatch, and Ezra Hatch, ail my estate, real and 
Personal, of every name and nature whatsoever, owned by me at the time of 
my death, after paying ail my just debts and the admitting this, my last 
wUl, to probate, and the sum of flve dollars, hereinafter bequeathed to my 
wlfe, Joséphine Hatch, sald estate being a one-half interest In the community 
property now owned by me and my said wife." 

It may he conceded that Ezra Hatch believed both his pre-emption 
claim and his homestead claim to be the community property of him- 
self and his wife, and it is possible that, had he known the nature 
of his estate in the two claims, he might hâve made a différent tes- 
tamentary disposition thereof. But the spécifie devise of ail his 
interest and estate to his children cannot be controlled or diverted 
by the expression of his belief that the estate so devised was the 
one-half interest in community property. This opinion was not an 
admission against his interest so as to estop him or his devisees from 
thereafter asserting the truth. He may hâve assumed that he owned 
an undivided one-half of the pre-emption claim and an undivided 
half of the homestead claim. If so, he was in error as to both claims, 
for the pre-emption claim was his sépara te property, and ail of the 
homestead claim was subsequently patented to Joséphine, so that the 
children took no interest therein under the will. The resuit was that 
the land was substantially divided between the widow and the chil- 
dren. Nor can it be said that third persons, acting upon the f aith of 
such a représentation in the will, are misled. There was no spécifie 
statement in the will that the pre-emption claim was community 
property. A purchaser of said land at a partition sale was neces- 
sarily put upon inquiry to ascertain the nature of the estate which 
the testator possessed, and the facts concerning the same. An ex- 
amination of the patent would hâve shown that the land was a gift 
from the United States. Neither do we find any warrant for hold- 
ing, as contended by the appellants, that the provision of the will 
jtist quoted is in law a devise upon the part of Ezra Hatch to his 
wife, giving to her a one-half interest in the land. There is nothing 
in the will to indicate a purpose upon his part to devise to her any 
portion of his interest in real estate. He bequeathed to her the 
sum of $5, evidently with the intention that, as to her, he should not 
be deemed to hâve died intestate. The référence to the community 
property tends only to prove that he entertained the erroneous be- 
lief that both claims were community property, and that Joséphine 
owned the undivided one-half of each, whereas, in fact, the children 
took under the will ail of the préemption claim, and the widow took 
under the homestead law ail of the homestead claim. 

We find no error in the decree appealed from, and the same is 
aflSrmed, with the costs to the appellees. 
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GARRETT et al. v. BOEING et al. 

(Circuit Court of Appeals, Sixth Circuit May 13, 1895.) 

No. 197, 

JdWGMBNT— COLLATBKAI, AtTACK— PkOBATE CoURT. 

When a pétition for administration bas been présentée! to a parlsh court 
in Louisiana, containing a représentation of ail tacts necessary to conter 
jurisdiction to grant administration to tlie public admlnistrator and decree 
tlie sale of property to pay debts, and sucti court, having power to inquire 
into tlie facts, and In the regular exercise of Its jurisdiction, has made a 
decree granting administration and directing a sale, such decree cannot 
be questioned collaterally, elther on the ground tliat tbe succession was 
not vacant, but liad been assumed by the heirs by a tacit acceptance, or 
that the décèdent died in another parish, or that there were no debts, or 
that no notice of the proceedings was given to the parties interested. 

Appeal f rom the Circuit Court of the United States for the North- 
ern Division of the Western District of Michigan. 

This was a suit by Martin Alonzo Garrett and others against 
Marie M. Boeing and others to impress a trust upon the légal title 
to certain lands and for an accounting. The circuit court sustained 
a demurrer to the bill. Complainants appeal. Affirmed. 

Thls case was argued and submitted with Hodge t. Palms (No. 232) 68 Fed. 
61; McOants v. Land Co. (No. 233) Id. €6; Morancy v. Palms (No. 234) fd. 
64; and Fletcher v. McArthur (No. 235) Id. 65,— cases in many respects of a 
similar character. 

By the act of cession from France to the United States of the territory of 
Louisiana, in 1803, it was stipulated that the United States should give pro- 
tection to the property rights of the citizens of the territory. For the purpose 
of carrying out this stipulation, congress passed an act providing for the ap- 
pointment of a board of commissioners to ascertain what land claims covered 
by the treaty were just and valid. It happened that more claims were al- 
lowed and certified than there were lands to which they were applicable. The 
présent suit involves pne of such claims as remained unsatisfied, and dates 
in its origin as earty as 1789. The suit was brought by a blU in equity filed 
in the Northern division of the circuit court of the United States for the 
Western district of Michigan. The complainants, by the averments of their 
bill, set forth in substance the following state of facts: That in the year 1810 
one Joshua Garrett was the owner of an inchoate land claim in the former 
parish of 'Opelousas, in the state of Louisiana, eomprised within the présent 
parish of St. Landry, for 1,361 acres of land, which claim was entered by the 
commissioners for the Western district of Louisiana in their report of April 
6, 1815, and, with other claims embraced in said report, was confirmed by an 
act of congress approved AprlI 29, 1816. That said Joshua Garrett died pos- 
sessed of that claim about the year 1812, in the parish of St. Mary's, in Lou- 
isiana, his domicile being in that parish, and leaving as his heirs at law two 
sons and one daughter; and that at the tlme of his death said Joshua Garrett 
owned a considérable amount of real estate and Personal property situated in 
the said parish of St. Mary's. That there is no record in that parish of the 
settlement of his estate, but that by the law of Louisiana the heirs of the 
décèdent were immediately upon his death seised and possessed of ail his 
estate, subject only to their right to renounce the succession or the right of 
creditors to require an administration, That such renunciation Is not pre- 
sumed, but must be made by a formai act before a notary. Their acceptance, 
however, may be evidenced by any act of the heirs indicating their Intention 
to exercise ownership over the ancestor's property; and that, after the ac- 
ceptance by the heirs of the succession of their ancestor, no admlnistrator can 
lawfuUy be appointed to administer thereon. That, immediately after the 
death of the said Joshua Garrett, his heirs toolj possession of âll his real 
estate and of his other effects capable of being reduced to possession, and 
thereafter used, controlled, and disposed of the same as owners thereof. The 
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bill then proposed to deraign tltle to the land clalm from the helrs of the sald 
Joshua Garrett to the complainants In this suit, and goes ou to state that for 
reasons not invoMng fault on the part of the sald Joshua Garrett, or o£ the 
persons clalming under him, the said land clalm remained unlocated and un- 
satisfied, aud wlthout provision for Its satisfaction, until the passage by con- 
gress of the act approved June 2, 1858, entitled "An act to provide for the 
location of certain confirmed private land claims in the state of Missouri and 
for other purposes," by which act it was provided, in section 3: "ïhat in ail 
cases of confirmation by this act, or where any private land clalm has been 
confirmed by congress, and the same, in whole or in part, has not been located 
or satisfled, either for want of a spécifie location prier to such confirmation, 
or for any reason whatsoever, other than a discovery of fraud In such claim 
subséquent to such confirmation it shall be the duty of the surveyor gênerai 
of the district in whlch such claim was sltuated, upon satlsfactory proof that 
such claim has been confirmed, and tliat the same. In whole or In part, re- 
mains unsatisfied, to issue to the claimant or hls légal représentatives, a cer- 
tificate of location for a quantity of land equal to that so confirmed and un- 
satisfied; which certiflcate may be located upon any of the public lands of 
the United States subject to sale at private entry at a prlce not exceeding 
$1.25 per acre: provided, that such location shall conform to légal divisions 
and subdivisions." And in section 4: "That the register of the proper land 
office, upon the location of such certificate, shall issue to the person entitled 
thereto, a certificate of entry upon which, If it shall appear to the satisfaction 
of the commissioner of the gênerai land office that such certificate has been 
fairly obtained, according to the true Intent and meanlng of this act, a 
patent shall Issue as in other cases;" and that no llmit of tlme was fixed 
for the présentation of claims under sald act for such certificates of location. 
That durlng the lapse of tlme between the origin of sald inchoate claim, its 
confirmation, and the provision for Its satisfaction in the act of congress above 
quoted, many of those interested therein had died, and their heirs or légal 
représentatives with respect to sald land claim, many of whom were minors, 
as well as the survivors among those orlglnally Interested, had become widely 
scattered, and had, by reason of sald delay, lost ail hope of satisfaction for 
their said claims, and that nelther the complalnants nor any of those inter- 
ested in said land claim, who were alive June 2, 1858, knew of the existence of 
said clalm or of the passage of the act of 1858, or of their rlghts under tl>e 
said act, imtll wlthin 18 months last past;' and that nelther the surveyor 
gênerai for the district of Louisiana in office from June 2, 1858, to February 
6, 1861, nor hls next successor, appointed August 16, 1869, nor any of hls 
successors, ever took any steps to apprise the sald légal représentatives of 
their said rlghts, it being the practlce to issue certificates of location, under 
said act, only upon application therefor; and that nelther thèse complainants, 
nor any of the persons from whom they dérive tltle to their interests in said 
land claim. ever applled for or received any certiflcate of location under sald 
act of 1858, or other thing in satisfaction of said claim or any part thereof. 
That in the year 1872 one Daniel J. Wedge Induced the public administrator 
of the parish of La Fayette, in the state of Louisiana, to file hls pétition in 
the parish court of that parish, by "Wedge, hls attorney, alleglng that the 
estate of Joshua Garrett was vacant; that it consisted of the confirmed but 
unsatisfied land claim above referred to, and that it was less than $500 in 
value; and praying to be appointed administrator thereof, and for an in- 
ventory and sale of the same, under the laws of Louisiana regulating the 
administration of vacant estâtes of less than $500 in value; and that such 
proceedings were had that on the Ist day of August, 1872, the judge of the 
parish court, in pursuance of said pétition, issued an order appointing tîe 
said public administrator to be administrator of said estate, and directing an 
Inventory and sale of the property whlch might be found to belong thereto, 
to pay debts. That the Inventory was returned August 2, 1872, and the prop- 
erty sold on the 29th day of that month in accordance with the order, at 
which sale Wedge purchased the sald land claim for the sum of forty dollars, 
which was wholly consumed in the payment of the costs and expenses of ad- 
ministration, no other debts being shown to exjst. That no notice was glven of 
the application for the appolntment of the administrator or of the sale of 
sald property, nor of the order appointing the administrator and directing the 
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sale. The proceedlngs thus stated fully appear from a copy thereof which was 
annexed to the blU. Varions provisions of the laws oî Louisiana in référence 
to the administration of successions are set forth In the bill, the material 
parts of which are stated in the opinion. It is further stated in the bill that 
Wedge, claiming to be the légal représentative of Joshua Garrett by virtue 
of the above-mentioned proceedings, applled to the surveyor gênerai of the 
United States for the district of Louisiana for certiflcates of location in satis- 
faction of the said land claim under the said act of June 2, 1858, and that 
the said sorveyor gênerai prepared such certiflcates of location on the 2d day 
of June, 1879. The foUowing is the form of one of such certiflcates of location 
and of an indorsement thereon by the surveyor gênerai: 

"No. 3C6A. Act of June 2nd, 1858. Acres, 80. 
"Surveyor General's Oflice. 

"New Orléans, La., June 2, 1879. 
"I hereby certify that by the act of congress approved April 29, 1816, en- 
titled 'An act for the confirmation of certain claims to land in the Western 
district of the state of Louisiana and In the territory of Missouri,' the claim 
of Joshua Garrett, entered as No. 44, class B, in the report dated April 6tlî, 
1815, of the commissioners for the Western district, state of Louisiana, is con- 
firmed to Joshua Garrett- for 1,361 12/100 acres of land, of which there re- 
mains unsatisfied the quantity of 1,361 12/100 acres, which quantity the said 
claimant is entitled to locate, pursuant to the provisions of the third section 
of act of congress approved June 2, 1858, entitled 'An act to provide for the 
location of certain conflrmed private land claims in the state of Missouri, and 
for other purposes.' Now, therefore, be It known that. on surrender of this 
certifieate to the register of any land office of the United States, the said 
Joshua Garrett, or his personal représentative, shall be entitled to locate, in 
part satisfaction of said claim, the quantity of 80 acres 'upon any of the 
public lands of the United States subject to sale at private entry, at a price 
not exceeding one dollar and twenty-five cents per acre, provided that such 
location shall conform to légal divisions and subdivisions.' 

"O. H. Brewster, 
"Surveyor General, District of Louisiana.** 
The indorsement: 

"Surveyor General's Office. 

"New Orléans, La., June 2d, 1879. 
"It is hereby certifled that, in pursuance of évidence on file and of record 
In this office, D. J. Wedge is the légal représentative of Joshua Garrett, the 
deceased confirmée, and as such is authorized to locate the within certifieate. 

"O. H. Brewster, 
"Surveyor General of Louisiana." 

Upon the certiflcates being forwarded by the surveyor gênerai to the com- 
missioner of the gênerai land office, he authenticated the same as foUows: 

"General Land Office. 

"Washington, D. O., June 14, '79. 

"The foregoing'certiflcate or script, having been lawfuUy issued by the sur- 
veyor gênerai of Louisiana, is receivable, accordlng to its terms, at any land 
office in the United States for the location, subject to entry at private sale 
and to which no adverse right exists. J. M. Armstrong, 

"Actlng Oommissioner." 

That the évidence ref erred to in said indorsement consists solely in the rec- 
ord of said succession proceedings. Thereupon the said certiflcates were de- 
livered to Wedge. That one Wilhelm Boeing, on July 17, 1880, offered the 
said certiflcates of location at the United States land office at Marquette, 
Mich., for location upon the lands involved in this suit, and the said certifl- 
cates were received by the register of the said land office in payment for 
said lands. That patents were issued by the United States on the 30th day of 
December, 1881, conveying the said lands to said Boeing, which patents re- 
cited the provisions of the act of congress of June 2, 1858, and set forth that 
they were issued in conformity with said act, in full satisfaction of the un- 
located and unsatisfied claim of Joshua Garrett, and stated that the locator 
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was the assignée of the légal representatlre of the sald Garrett. Tîie bill 
then shows coiiveyances of part of said lands to some of the défendants in the 
case, and the inheritance of other parts thereof by the other défendants, upon 
the death of said Wilhelm Boeing, on January 10, 1890. That the défendants, 
claiming title to the lands under said locator, now hold possession, or hâve 
at some other time entered upon and held possession, of some part of the 
lands hereinbefore described, and tliat each of them, in person or by their 
agents, has removed, or authorized to be removed, the tlmber or other valua- 
ble products from the lands of which they now hâve possession, or hâve sold 
and hâve received large sums of money from the sale thereof, and from the 
rents and profits arising from said lands. That the value of the timber or 
other products so eut and removed largely exceeds the sum of $2,500. ïhat 
ail the aforesaid transactions, from the beginning of the succession proceed- 
ings in the parish court of La Fayette parish to the cutting and disposai of 
the timber and the réception of the rents and profits from the lands, were 
carried on without the knowledge of the complainants, or any person from 
whom they claim title. That complainants were wholly ignorant of the same, 
and of their rights in the premises, until the fall of the year 1889, when some 
of them, learning that certificates of location had been issued in satisfaction 
of said claim, made investigations respecting the claim and their rights 
thereunder. That the persons through whom they dérive their title were 
widely scattered, and their résidences unknown to complainants. Whereupon 
the facts were ascertained, the résidences of the several complainants dis- 
covered, and their co-operatlon secured, and thereupon they flled their bill of 
complaint. They allège that the pretended succession proceedings in said 
parish of La Fayette and the sale therein made of the said land claim of 
Joshua Garrett are void, of no efCect, and vested no title in said Wedge, for 
the following reasons: (1) Because said claim was not assets of the estate 
of the said Joshua Garrett, but the property of his descendants, whose estate 
the complainants now hâve; (2) because the parish court of the said parish 
of La Fayette was without jurisdiction to appoint an administrator upon îhe 
estate of the said Joshua Garrett; (3) because the said pretended appoint- 
ment and sale were not preceded by the orders and publications required by 
law; and (4) because sald Daniel J. Wedge could not lawfully purehase at 
said pretended sale. And they fuither charge that the said Wedge, by virtue 
of the said proceedings, became a constmctive trustée for the légal repré- 
sentatives of said Joshua Garrett in respect to said claim, and that the 
several respective and successive assignées, down to and including the de- 
fendants, had notice of the said trust, and are chargeable by reason thereof. 
They pray that they may be adjudged to be the true légal représentatives of 
the said Joshua Gan'ett. That the several défendants may be adjudged to 
hold the lands now respect! vely held by them in trust for the complainants, 
and to convey the said lands. That the several défendants may be restrained 
and enjoined from selling or making any claim of title to said lands, and from 
entering thereon and from in any manner intermeddling therewith. That an 
account may be taken of the timber and other products removed from said 
lands, and of the value thereof, and of the amounts received from rents and 
profits, and that the défendants may be decreed to pay the complainants 
such value and amounts, with interest. The spécifie character of the pro- 
ceedings in the parish court of La Fayette parish, as shown by the exhibits 
attached to the bill, is more fuUy stated in the opinion of the court. To this 
bill the défendants demurred, and assigned as spécial grounds for their de- 
murrer, among others, the reasons discussed in the opinion. The bill was 
amended during its pendency in the court below, but those amendments did 
not make any change in the statement of the facts material to be stated, 
in the vlew which the court takes of the case upon this appeal. The circuit 
court sustalned the demurrer, and ordered the bill to be dismissed, upon the 
ground, as appears from the mémorandum of its opinion sent up with the 
record, that, although the bill avers that Joshua Garrett died in St. Mary's 
parish, and that was the parish of his domicile, while the proceedings were 
in the parish of La Fayette, yet that said parish court of La Fayette parish 
found that said Garrett died in La Fayette parish, and upon the fiu-ther 
ground that the claim of the complainants is a stale claim, and barred by 
lâches. From the decree dismissing the bill the complainants appeal. 



•GAREETT V. B 'EING, 55 

Barbour & Rexford and Eobert B. Lines, for appellants. 
Jas. T. Keona (Don M. Dickinson and Henry M. Duflield, of coun- 
sel), for appellees. 

Before TAFT and LURTON, Circuit Judges, and SEVEEEXS, 
District Judge. 

Having stated tlie case as above, SEVEREKS, District Judge, de- 
livered the opinion of tàe court. 

Tlie complainants seek to maintain tlieir suit upon the theory of 
a constructive trust cast upon the légal title, which they admit to 
be in the défendants, by the fact that Wedge obtained the land 
claim of their ancestor, Joshua Garrett, by means of a fraud upon 
those who had inherited the claim from him, which trust, it is al- 
légea, attached to the lands upon the issuance of the patent by rea- 
son of the fact that the successive assignées from Wedge, to and in- 
cluding the défendants, took the claim or the products of it with 
notice of the trust. The soundness of this déduction is conti'overted 
by the défendants. 

We shall not stop in this case to examine the sufficiency of the 
grounds, in the abstract, upon which this proposition is based, but, 
for the purposes of our décision, will assume that, if the allégations 
of law and fact upon which it rests are made ont, the conséquences 
claimed would follow. The complainants deny the validity of the 
proceedings in the parish court of La Fayette parish in the matter 
of Garrett's succession. The substance of the argument made in 
support of the attack made upon the proceedings of the parish 
court of Louisiana consists in thèse propositions: First, that the 
court was without jurisdiction, because the succession of Garrett 
was not vacant; second, that it had not jurisdiction, because, as 
they allège, Garrett did not die in, nor was he, at the time of his 
death, domiciled in, that parish; third, that there was no juris 
diction, because there were no debts against the succession; and, 
fourth, because, if in other respects the court had jurisdiction, it 
was not lawfully exercised as against the heirs of Garrett, for the 
want of notice to them of the coutemplated proceedings. 

We will answer thèse propositions in their order as thus stated. 

1. It is insisted that the acceptance which the bill allèges the 
heirs of Garrett made of his succession upon his death displaced 
ail authority of the parish court to appoint an administrator, or in 
any manner deal with the property of the succession. The provi- 
sions of the law of Louisiana upon which this resuit is claimed to 
ensue, as well from the first as from the second of the proposi- 
tions above stated, are found principally in the following articles of 
the Revised Civil Code of that state of 1870: 

"Art 871. (867.) Succession is the transmission of tiie riglits and obliga- 
tions of the deceased to the heirs. 

"Art. 872. (868.) Succession signifies aiso the estâtes, rights and cliarges 
which a person leaves after his death, whether the property exceeda the 
charges or the charges exceed the property, or whether he has only left cliarges 
without any property. 

"Art. 873. (869.) The succession not only includes the rights and obligations 
of the deceased, as they exist at the tIme of his death, but ail that bas ac- 
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crued thereto slnce the openlng of the succession as also the new charges to 
which it becomes subject. 

"Art 874. (870.) Finally, succession signifies also tliat right by which the 
heir can take possession of the estate of the deceased, such as it may be." 

"Art. 934. (928.) The succession, either testamentary or légal, or Irregular, 
becomes open by death or by presumption of death caused by long absence, in 
the cases established by law." 

"Art 940. (934.) A succession Is acquired by the légal heir, who is called 
by law to the inheritance, immediately after the death of the deceased person 
to whom he succeeds. 

"Art. 941. (935.) The right mentioned in the preceding article is acquired 
by the heir by the opération of the law alone, bef ore he bas taken any step to 
put himself in possession, or has expressed any will to accept it." 

"Art. 946. (940.) Though the succession be acquired by the heir from the 
moment of the death of the deceased, bis right is in suspense, until he dé- 
cides whether he accepts or rejects It. 

"Art. 947. (941.) The heir, who accepts, is considered as having succeeded 
to the deceased from the moment of bis death, not only for the part of fhe 
succession belonging to hlm in his own right, but for the parts accruing to 
Mm by the renunciatlon of his co-heirs in the succession of the deceased." 

"Art. 987. (981.) The efCect of the acceptance goes baek to the day of the 
opening of the succession." 

But the riglits secured by thèse provisions are subject to the 
gênerai power of the probate court having jurisdiction over the 
succession. As we shall hereafter see, whether those powers are 
rightly exercised in the particular case is a question to be deter- 
mined in that case by challenge in that court or in some other to 
which an appeal may lie. 

By article 988 of the Kevised Civil Code, it is declared that the ac- 
ceptance by the heir may be either "express or tacit." "It is express 
when the heir assumes the quality of heir in an unqualifled manner, 
in some authentic or private instrument, or in some judicial pro- 
ceeding. It is tacit, when some act is done by the heir, which neces- 
sarily supposes his intention to accept, and which he would hâve no 
right to do but in his quality of heir." Assuming, what probably 
could not be conceded, that the efEect of an express acceptance 
would preclude the exercise of jurisdiction by the parish court over 
the succession, it is to be observed that the bill in this case does 
not allège any formai or express acceptance by the heirs, but allèges 
what under the Code would amount to a tacit acceptance; that is 
to say, one to be implied from acts in pais. It was a question of 
fact whether such acceptance had taken place or not. ïhe power 
to inquire into the facts and détermine whether the succession had 
been accepted was vested in the parish court. It would be abso- 
lutely necessary that the authority to judicially détermine such a 
question should be vested in some court, and, by the System estab- 
lished in every state in the Union, Louisiana among them, such au- 
thority is devolved upon the probate court, by whatever name 
called in the respective states. The failure to vest authority over 
such questions would leave them open to uncertainty, and to con- 
test at the instance of anybody and upon any occasion where it 
might be for his interest to bring on a dispute about the fact. The 
pétition presented to the parish judge contained a représentation 
of every fact necessary to confer jurisdiction. It was so held 
in Simmons v. Saul, 138 U. S. 439, 11 Sup. Ct. 369, where the peti- 
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tion în the proceedings brought collaterally under the considéra- 
tion of the court was in the same language as the pétition now 
being considered. An examination of the constitution, statutes, 
and judicial décisions of Louisiana shows that full and exclusive 
jurisdiction of the opening and settling of successions within the 
state is conferred upon the parish courts, and that the powers vest- 
ed in those courts are substantially coextensive with those general- 
ly exercised by the probate courts in other states. The parish 
judge is the judge of the probate court, and the court is one of gên- 
erai jurisdiction of ail matters relating to the estâtes of deceased 
persons. It is alleged in the bill that the land claim in question 
was part of the succession of Garrett 

The pétition of the public administrator of the parish repre- 
sented that Garrett "departed this life in said parish many years 
since, leaving some property, consisting of an old deferred land 
claim against the United States, No. 44, of date 1789." "That said 
property should be inventoried, appraised, and sold according to 
law, and that petitioner is entitled to the administration of the 
said estate, being less than |500 in value." The petitioner there- 
upon prayed that he might be ordered to take charge of the estate, 
that an inventory might be made, the property sold according to 
law to pay debts, that an attorney might be appointed to represent 
the absent hoirs of said estate, if any there were, and that a com- 
mission issue to the sheriff to sell the property. On this pétition 
the parish court ordered that after 10 days' notice, if there was no 
opposition thereto, the public administrator take charge of and 
administer the estate, that the property be inventoried and ap- 
praised, that W. C. Crow be appointed to represent the absent hoirs, 
that in due time the property be sold for the purpose of paying 
debts and settling the estate, and that a commission issue to the 
sherifE to sell it. Crow flled an acceptance of the appointment of 
attorney for absent heirs, and waived citation and service. The 
property, consisting of the said land claim, was appraised by the 
legally appointed appraisers at |40, and was sold by the sherifE at 
public auction to Wedge for the same sum. We cannot doubt that, 
for the purpose of testing the jurisdiction of that court, the fact 
that the succession was vacant was conclusively established by the 
détermination of the order appointing an administrator. This sub- 
ject will be further discussed in dealing with the next, to which 
it is closely allied. 

2. The next objection to the validity of the proceedings is that 
the parish court of La Fayette parish had no authority to appoint 
an administrator, because, as it is alleged, Garrett died in St Mary's 
parish, and not in La Fayette. But the pétition, as we hâve seen, 
stated that he died in La Fayette parish. That, too, was a ques- 
tion of fact. It might dépend on disputed testimony. By whom 
and when should such a question be determined? Manifestly, by 
that parish court of Louisiana to whom regular application for ad- 
ministration should first be made. Suppose that court, upon an 
allégation that the deceased died in that parish, so finds upon in- 
quiry into the facts, and proceeds to administer the estate. Would 
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it be compétent to reopen the question by an application to the 
parish court of an adjoining or other parish, ai 1 try it over again^ 
upon an allégation that the question of the decedent's domicile was 
not rightly decided in the parish proceedings? And may that ques- 
tion again be decided by another judge upon the évidence that 
shall now be adduced? If that can be done, the second judgment 
is no more conclusive than the flrst. The question could be tried 
over again in every parish in the state, with the possibility of as 
many différent conclusions. 

The laws of Louisiana, by certain peculiar additional safeguards^ 
lessen the danger of occasional hardship resulting from the lack of 
notice by providing, as they do by articles 607 and 611 of the Gode 
of Practice, that, in addition to the right of appeal, an action of 
nullity may be brought in the same court within a prescribed time 
against the judgment, v?here it has been obtained by fraud or ill 
practices by the party procuring it; and by providing for the ap- 
pointment by the court of an attorney to represent the absent heirs 
(Rev. Civ. Code, arts. 1210,1211), and by awarding him fées for his 
services (Id. art. 1219), and thereby making him responsible to any 
party suffering by his want of diligence. 

We think the law is settled in Louisiana, as well as elsewhere, 
that a collatéral attack on a judicial détermination of this chai-acter 
cannot be permitted. The suprême court of Louisiana, in its déci- 
sions relating to the character of the local probate jurisdiction and 
the conclusiveness of the judgments thereof when indirectly brought 
in question, very clearly and positively afûrms the rule above stated, 
and which is maintained in the cases hereinafter cited from the re- 
ports of the suprême court of the United States. The cases are 
very numerous, and we cite only a few of the more récent: Size- 
more v. Wedge, 20 La. Ann. 124; Woods v. Lee, 21 La. Ann. 505; Du- 
8on V. Dupre, 32 La. Ann. 890; Webb v. Keller, 39 La. Ann. 58, 1 
South. 423; Linman v. Riggins, 40 La. Ann. 761, 5 South. 49; Gale v. 
O'Connor, 43 La. Ann. 717, 9 South. 557; Grevemberg v. Bradford, 44 
La. Ann. 400, 10 South. 786; Succession of Theze, 44 La. Ann. 47, 
10 South. 412. 

It is not necessary to canvass ail thèse cases. It will be suflûcient 
to refer to two of récent date, which state the resuit of the previous 
décision, so far as they apply to the présent case. In Duson v. 
Dupre, 32 La. Ann. 896, an action was brought by the curator of a 
succession, and the attorney for the absent heirs thereof, to recover 
land belonging to it. Tlie plaintifls derived their authority from 
the parish court of St. Landry. The défendants alleged that their 
appointment was a nullity, because the décèdent whose succession 
they were appointed to represent was not a résident of St. Landry, 
but resided in the parish of Orléans. They also alleged another rea- 
son for the invalidity of the appointment, a reason which is relied 
upon hère, namely, that the décèdent left heirs in Louisiana, and so 
the estate was not vacant. We say it was the same reason, because 
there the law raised the presumption that the heirs had accepted 
the succession, while hère the bill allèges that they did so. The 
disti;ict court held thèse défenses to be good. But the suprême court 



QAREETT V. BOEING. 59 

reversed the judgment, holding neither of tiiem to be good, sayins? 
that: 

"The parish court of St. Landry had probate jurisdlctlon, and was ex- 
clusively compétent to grant and Issue letters of administration in ail suc- 
cessions properly opened in that court Défendants contend that this suc- 
cession was not properly opened In that court, for the reasons urged in their 
exceptions. This déniai présents a question of fact; that the deceased was 
not a résident of this parish; and that, havlng left heirs who were résidents 
of this State, his succession was not vacant so as to nécessita te or Justify the 
appolntment of a curator. • * * Thèse questions can be looked into and 
adjudicated upon only in a direct action before the saine court, or before the 
tribunal now vested with original probate jurisdiction in the parish of St. 
Landry. No prineiple of our jurisprudence is more flrmly established than 
the followlng: 'I^etters of administration make full proof of the party's ca- 
paclty nntil they be revoked. They must bave their efCect, and the regularity 
of the proceedings on which they issued cannot be examined collaterally.' 
This rule was laid down in the early days of our jurisprudence, and has been 
eanctioned, conflrmed, and consecrated by an unbroken Une of décisions of 
this court down to the présent day." 

This case is cited and quoted in Simmons t. Saul as an important 
one in the exposition of Louisiana law upon the snbject in hand, 
and the statement of the doctrine therein eontained was approved as 
correct In the récent case of Grevemberg v. Bradford, 44 La. Ann. 
400, 10 South. 786, the suprême court had before it a case in many 
respects like the présent. It was a petitory action by the heirs of 
one who had held a like conflrmed land claim in Louisiana to recover 
lands which had been located by one who derived his title to the 
claim through almost exactly similar proceedings to those which took 
place in Garrett's succession. Some of the facts differed, and so the 
case cannot be said to be exactly analogous, but in deciding it the 
court referred to Duson v. Dupre, supra, quoted the language thereof 
as above, and said : 

"That décision is but the reannouncement of what is the settled jurispru- 
dence of this court * * * Evidently, had Duson, curator, made a sale of 
the property of the Le Blanc succession in the parish of St. Landry, and the 
heirs had contested the validity of the title conferred on the purchaser, who, 
like the présent défendant, was a stranger to the succession, this court acting 
on the authorities therein cited, would unquestionably hâve denied their ac- 
tion, and afflrmed the validity of the sale." 

The case supposed in this extract f rom the opinion of the court pré- 
sents exactly the case now before us. As was said in Simmons v. 
Saul, there are many cases in the Louisiana Reports where objec- 
tions of the nature hère taken were successfully maintained. But 
quite generally those were cases where the proceeding was either 
upon appeal or directly by a practice permitted by express statuts, 
for the purpose of annulling or correcting the former judg-ment. No 
case has been referred to by counsel, nor hâve we been able to find 
any where it has ever been held that the jurisdiction can be ques- 
tioned in such circumstances as thèse, and in a proceeding wholly 
independent and collatéral. 

We are bound to give the proceedings in the parish court the same 
crédit as they would hâve in the state from which the record cornes. 
The proceedings, the validity of which is hère disputed, however open 
to question in the original jurisdiction to correction or annulment, 
•were not subject to impeachment or collatéral attack there, nor are 
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they hère, it being shown that Garrett was a résident of and died in 
Louisiana, that the parish court had jurisdiction by law over tHe 
subject of successions, that a pétition alleging the existence of the 
facts requisite to bring the pajrticular succession within its juris- 
diction was presented to the parish court, and administration was 
thereupon ordered and a sale of part of the succession sold in pur- 
suance of its order. The suggestion of fraud in the procurement of 
the order of the court is of no avail. Such a charge can only be suc- 
cessful in the home jurisdiction. Christmas v. Eussell, 5 Wall. 290; 
Hanlej t. Donoghue, 116 U. S. 1, 6 Sup. Ct 242; Simmons v. Saul, 
138 U. S. 439, 11 Sup. Ct. 369. And we are required to give the 
same effect to the proceedings as if no such imputation were made 
upon them. 

It is often said in the Louisiana cases that one relying upon the 
orders and decrees of the parish courts is bound to look to the juris- 
diction. Some of thèse cases are cited in complainants' brief. But 
the rule they state is only the one which lies at the foundation of ail 
judicial proceedings, and, in applying it, those courts hâve always 
recognized the parish courts as courts of gênerai jurisdiction in re- 
spect of the subjects committed in their charge. Upon the state- 
ment of the above rule, the question constantly remains, what are 
the matters relating to the jurisdiction, without the existence of 
which the court is without power to proceed? Doubtless the person 
whose estate is to be administered must hâve deceased. There must 
be a succession — that is, an estate — subject to the laws of the state, 
and susceptible of administration in the courts appointed for that 
purpose, and the property to be administered must be of that suc- 
cession. And the succession must not hâve been already judicially 
administered. In the latter case it is no longer in the succession, 
but has passed flnaJly into new ownership. Probably there are 
other things of like gênerai character, the existence of which might 
defeat the jurisdiction, but they are not subordinate matters of the 
kind hère relied upon, each one of which has first or last been held 
to be not intrinsically essential, but subject to be ascertained by the 
judgment of the court in which the suit is brought. When thus 
ascertained, their status is thereby flxed, and the power of the court 
may be exercised upon them as having that status in fact. As to 
such matters, that which is stated in the pétition, and accepted and 
acted upon by the court as true, becomes an indisputable part of the 
record. 

3. Jurisdiction in the parish court is also denied because, as is 
alleged, there were no debts. It may be that that would hâve been 
a good reason why an administrator should not hâve been appointed, 
but it was not indispensable to the validity of the appointment. In 
the pétition there was no direct averment that there were debts to 
pay, though it is implied in the prayer that the property might be 
sold to pay debts. Although, as a matter of pleading, such a de- 
fective allégation would not be technically suflQcient, yet the subject 
was brought to the attention of the court, and its order followed the 
prayer. We do not, however, think it necessary to vindicate the 
order of appointment on this ground. It is not absolutely necessary 
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to an administration that there should be debts to be satisfled, and 
the estate is equally a succession whether there be cliarges upon it or 
not 

4. The contention that the appointment was made without any no- 
tice to the parties interested, either personal or by publication, is an- 
swered by the décision in Simmons v. Saul, where preeisely the same 
objection was taken. The court in that case, after referring to 
article 1190 of the Code, which proTides for the settlement of small 
estâtes in a summary manner, and which the court thought au- 
thorized the appointment of an administrator without notice, went on 
to say that, jurisdiction having attached by the présentation of a 
pétition containing the necessary représentations, the failure to give 
the notice, although required by law, or any other informality or 
defect in the subséquent proceedings, would no<t oust the jurisdic- 
tion, nor render the proceedings collaterally assailable; citing Grig- 
non's Lessee v. Astor, 2 How. 319; McNitt v. Turner, 16 Wall. 366; 
Thompson v. Tolmie, 2 Pet. 157; Mohr v. Manierre, 101 U. S. 417; 
Comstock V. C5rawford, 3 Wall. 396; Florentine v. Barton, 2 Wall. 
210; Thaw v. Eitchie, 136 U. S. 519, 10 Sup. Ct. 1037. 

For thèse reasons we think the decree of the circuit court is right, 
and it is therefore afiQrmed. 
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No. 232. 

1. Pbobatb Courts — Deokee — Property Appeotbd. 

One V., a citizen o£ Louislana, was the owner, prlor to 1835, of a land 
clalm, confirmed to him by act of congress pursuant to the provisions of 
the treaty of cession of Louislana, and to the report of the commissioners 
appointed to carry out such proylsions. In 1835, V. conveyed such claim 
to the predecessors of the complalnants. By the act of congress of June 2, 
1858, provision was made for Issuing certiflcates to the owners of such 
daims, upon which locations of land might be made, no limitation of time 
for applying for such certiflcates belng Imposed. In 1872 proceedings were 
xaken in a parish court in Louislana to obtaln administration upon the 
estate of V., and to sell the land daim as a part of hls succession, and, un- 
der such proceedings, the claim was sold to the predecessors of défend- 
ants, who obtalned the certiflcates provided by the act of 1858, and, soon 
after, located the same on the land In controversy. Upwards of 20 years 
later the complalnants, who had until then been ignorant of the proceed- 
ings in the matter of V.'s estate, filed this blll to hâve défendants de- 
clared to hold the légal title of the land as trustées for them. Held, that 
the proceedings in the parish court In 1872 could hâve no effect upon the 
clalm which had been sold In 1835 by V. hlmself. 

8. Lâches — Stalb Claim. 

Seld, further, that as complalnants had no reason to watch proceedings 
relatlng to the estate of V., or to suspect that their rights would be afCected 
by any such proceedings, It could not be held that they were barred by 
lâches from asserting their clalm, nor that such clalm was stale. 

Appeal from the Circuit Court of the United States for the East- 
ern district of Michigan. 

This was a suit by John L. Hodge and Andrew H. Sands against 
Francis S. Palms and others, trustées of the estate of Francis 
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Palms, deceased, and others, to impress a trust upon the légal title 
to certain lands, and for an accounting. The circuit court sustain- 
ed a demurrer to tlie bill. Complainants appeal. Eeversed. 

Robert B. Lines and Dwight G. Rexford, for appellants. 
H. M. DufQeld and J. T. Keena, for appellees. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

SEVERENS, District Judge. This is a suit in equity instituted 
by a bill filed in the United States circuit court for the Eastern 
district of Michigan. The case stated in the bill resembles that of 
Garrett t, Boeing (No. 197) 68 Fed. 51, in ail essential particulars 
except one. The équitable title which the complainants assert is 
founded upon a deferred private land claim against the United 
States, of date 1789, for 2,708 acres of land, which land claim 
originally belonged to one Antonio Vaca. Similar proceedings to 
those in the Garrett Case were had in the year 1872 in the parish 
court of Catahoula parish, in Louisiana, at the instance of Daniel 
J. Wedge, in which the pétition was in form substantially the 
same as in the Garrett Case, and was followed by like proceedings, 
resulting in a sale of the said land claim to one W. H. Hawford. 
The surveyor gênerai of Louisiana issued to Hawford a certiâcate 
of location, which was on the 19th day of November following cer- 
tifled by the commissioner of the gênerai land office as receivable ac- 
cording to its terms at any land office in the United States for the lo- 
cation of land subject to entry and private sale. This surveyor gen- 
eral's certiûcate, thus approved, was located at the United States 
land office at Marquette, in the state of Michigan, upon the lands de- 
scribed in the bill. The lands thus located were af terwards patented 
by the United States to persons whose titles, respectively, the défend- 
ants now hâve, and under which they deraign title and are in pos- 
session. The complainants, according to the allégations of the bill, 
hâve themselves acquired the rights of Antonio Vaca, the original 
owner of the claim, and they say, in paragraph .3 of their bill, "that 
the rights of the said Antonio Vaca in respect to said land claim 
were by him aliened, sold, and conveyed by deed duly recorded No- 
vember 7, 1835, in the parish of Carroll, state of Louisiana, in which 
parish the said land claim was tlien embraced, to one Andrew H. 
Adams." And it is from the said Andrew H. Adams that they trace 
their title. In other respects the material facts are as above stated, 
and the grounds upon which the bill is rested are the same as in 
the case above referred to. The défendants demurred to the bill. 
The demurrer was sustained by the court below, and the bill dis- 
missed, and thereupon the complainants brought the case hère on 
appeal. 

The complainants contend that the probate court of Catahoula 
parish had no jurisdiction or authority over this land claim as 
constituting a part of Vaca's succession, and we think this conten- 
tion must be sustamed. If the statement contained in paragraph 
3 of the bill is true, and the demurrer admits it to be so, this land 
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daim had been sold and conveyed by Antonio Vaca during his life, 
and the deed conveying the same had been on record for 37 years 
before Vaca's succession was opened by the proceedings in the 
Catahonla parish court, upon the foundation of which the défend- 
ants' title rests. It f ollows, therefore, that this land daim was not 
embraced in Vaca's succession, and was not subject to administra- 
tion as part thereof. It seems too clear for argument or discussion 
that the probate court has no authority to divest and dispose of the 
title to property which the décèdent has in his lifetime duly con- 
reyed to other persons. Walker v. Daly, 80 Wis. 222, 49 N. W. 812; 
arevemberg v. Bradford, U La. Ann. 400, 421, 10 South. 786. The per- 
sons who held the land daim at the time when the probate proceed- 
ings in question were instituted were not parties to those pro- 
ceedings and had no notice of them. It is only upon the idea that 
the proceedings in the probate court are proceedings in rem that 
Personal notice is not deemed essential to the validity of the pro- 
ceedings. The res is the property of the succession in a case like 
this, and the jurisdiction attaches to the substance of that as it ex- 
isted at the death of the décèdent. This view of that subject makes 
it necessary, in determining the case, to consider other questions 
which we did not find it necessary to pass upon in the Garrett 
Case. 

The défendants object to the theory upon which the complain- 
ants seek to hold them as constructive trustées. There certainly 
seems some incongruity (and this incongruîty was commented upon 
in the case of Grevemberg t. Bradford, 44 La. Ann. 400, 10 South. 
786) in averring in one part of their bill that the probate proceed- 
ings were utterly void, and therefore conveyed no right or title 
whatever to the scrip upon which the lands were located, and then 
insisting in another part that in what they did Wedge, as pro- 
moter of the proceedings, and Hawford, as purchaser of the daim 
at the probate sale, and his succîssors, down to the time of the 
location of the land, should be held and treated as trustées for the 
real owners of the land. That is not exactly the ground upon which 
the complainants' case ought properly to be rested. It was by the 
use of the évidence of the void probate proceedings as color of title 
to the land claim that the scrip, which upon its face represented 
the substance of the thing owned by the complainants, was ob- 
tained from the surveyor gênerai and the land départaient This 
scrip was effective in the location and procurement of the légal 
title of the land by a patent from the United States, whereby the 
défendants hâve become possessed of property which the United 
States intended to confer upon the rishtful owners of the land 
claim, and upon this foundation we think the bill may be rightfully 
sustained. Meader v. Norton, 11 Wall. 442; Johnson v. Towsley, 
13 Wall. 72, 87; Widdicombe v. Childers, 124 U. S. 400, 8 Sup. Ct. 
517, and the cases cited at page 404, 124 U. S., and page 517, 8 Sup. 
Ct. 

It is further insisted by the défendants that complainants' claim 
Is stale, and that their lâches has been such as ought justly to de 
bar them from prosecuting the suit. To our minds, this is the 
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most difficult branch of the controversies inTolved in thèse litiga- 
tions; but upon the facts stated in the bill we are incUned to hold 
that this défense is not maintainable. The complainants were the 
owners of this claim. They, and those from whom they derived 
title, v/ere the owners of this claim by purchase from the original 
owner. There was no reason why they should watch the proceed- 
ings in the parish courts of Louisiana to see what might be done 
with respect to the succession of Antonio Vaca; and nothing that 
was done by the défendants, and those through whom they claim 
title, so far as we can find, was anything of which the complainants 
were required to take notice, and of which they would be likely to 
hâve any notice in fact. So far as they knew, no entry upon their 
rights was impending or threatened, and we are unable to see that 
the défendants hâve any right to say that the complainants should 
hâve moved earlier to prevent that which the complainants had 
not the least reason to suspect. The complainants apparently owed 
no duty to the défendants, who, without their knowledge or subsé- 
quent discovery, had secretly invested themselves with the com- 
plainants' title under color of a false assumption of right. "Such 
défenses (l^-ches and the statute of limitations) cannot prevail 
where the relief sought is grounded on a charge of secret fraud, 
and it appears that the suit was commenced within a reasonable 
time after the évidence of the fraud was discovered." Meader v. 
Norton, 11 Wall. 442, 458. And this rule was applied by the su- 
prême court of Wisconsin in the case of Walker v. Daly, 80 Wis, 
222, 49 N. W. 812, to almost precisely such a case as this. 

Again, the défendants insist that the complainants ought not to 
maintain their bill because the défendants bave invested their time, 
money, and skill in the location of the lands and in securing the 
products thereof, which land and products the complainants now 
seek to recover from them, in the doing of which the défendants 
hâve acted in good faith. But no such question arises upon the 
pleadings as they now stand, and it would be prématuré for us to 
express an opinion upon questions which may be involved in issues 
possible to be hereafter raised. For the same reason it is not ex- 
pédient to now décide what may be the scope and measure of the 
ultimate relief to be awarded the complainants if they shall suc- 
cessfully maintain their suit. For the reasons above stated, we 
think the decree of the court below should be reversed, and the 
case remanded, with directions to give leave to the défendants to 
answer the bill. 



MORANCT et al. v. PALMS et al. 

(Circuit Court of Appeals, Slxtli Circuit. May 13, 1895.) 

No. 234. 

Pkobatb Court — Decree — Propert? Appected. 

Upon facts similar to tliose in Hodge v. Palms, 68 Fed. 61, a decree of 
a probate court, granting administration of tlie estate of a décèdent, cannot 
afCect property conveyed by sucli décèdent in liis lifetime. 
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Appeal from the Circuit Court of the United States for the East- 
ern District of Michigan. 

This was a suit by Honori P. Morancy and otliers against Francis 
Palms and otliers to impress a trust upon the légal title to certain 
lands and for an accounting. The circuit court sustained a démar- 
rer to the bill. Complainants appeal. Reversed. 

Robert B. Lines and Dwight C. Rexf ord, for appellants. 
H. M. DufQeld and J. T. Keena, for appellees. 

Before TAPT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

SEVERENS, District Judge. This is a suit in equity precisely 
like that of Hodge v. Palms (No. 232; just decided) 68 Fed. 61, in 
ail material particulars. A Spanish land claim of 1790, which is the 
foundation of this controversy, was sold and conveyed by the 
original owner, one Miguel Llano, during his life. It was therefore 
no part of his succession which the parish court undertook to ad- 
minister. The court below sustained the demurrer of the défend- 
ants, and dismissed the bill. For the reasons stated in Hodge v. 
Palms, we think the decree should be reversed, and the cause 
remanded, with directions to permit the défendants to answer the 
bilL It is so ordered. 



FLETCHïïR et al. V. McARTHUR et aL 

(Circuit Court of Appeals, Slxtli Circuit May 13, 1895.) 

No. 235. 

Pbobatb Cottrt— Jtjbisdiction— Collatbrat, Attack. 

Where a probate court in Louisiana lias assumed to grant administra- 
tion upon the estate of one -who, at the time of Ws death, was In fact a 
résident of Mississippi, and wLose estate bas been judlclally administered 
there, such action of the court is wholly unauthorized by law, and Its de- 
cree can be Impeached collaterally. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Michigan. 

This was a suit by Jane "Virginia Fletcher and others against 
William McArthur and others to impress a trust upon the légal title 
to certain lands and for an accounting, The circuit court sustained 
a demurrer to the bill. Complainants appeal. Reversed. 

Robert B. Lines and Dwight C. Rexford, for appellants. 
H. M. Duffleld and J. T. Keena, for appellees. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

SEVERENS, District Judge. This îs the last of the cases Car- 
rett V. Boeing (No. 197) 68 Fed. 51; Hodge v. Palms (No. 232) Id. 
61; McCants v. Peninsular Land Co. (No. 233) Id. 66; Morancy 
T, Palms (No. 234) Id. 64; and Fletcher v. McArthur (No. 235), 
to be disposed of. It is like the others in ail essential particulars save 
v.68F.no.l — 5 
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one. Both parties derÏTe their respective riglits from a land claim 
once owned by John Fletcher, Sr. Tlie complainants f ound their right 
upon a devise thereof by Fletcher. The défendants claim under a 
probate sale of the same land claim made by the order of the parish 
court of La Fayette parish, La. The différence between this and the 
other above-mentioned cases is this: According to the statements 
of the bill, John Fletcher, Sr., was not résident in Louisiana at the 
date of his death, but was domiciled in Adams county, Miss. He 
died in 1862, and left a will, whereby he devised ail his property to 
his two children, Jane Virginia Fletcher, one of the complainants, 
and John Fletcher, Jr., from the latter of whom the other complain- 
ants take by descent. This will was duly probated in the probate 
court for Adams county in the same year. It seems clear that the ad- 
ministration of Fletcher's succession in the La Fayette parish court, 
in 1870, was whoUy unauthorized by law, and could hâve no effect 
upon the title asserted by the complainants for two reasons : First, 
because the décèdent was domiciled in Mississippi at the time of his 
death, and the si tus of his claim was there; and, second, because his 
estate, including this claim, had already been judicially administered 
in the state of his domicile by a court of compétent jurisdiction. 
This is in accord with the principles recognized by this court as sound 
in the case of Garrett v. Boeing (No. 197), where the subject was dis- 
cussed. It is unnecessary to repeat what was there said. Upon the 
other questions, which were also involved in Hodge v. Palms (No. 
232) and Morancy v. Palms (No. 234), relating to the standing of the 
complainants upon the footing of a constructive trust and to af- 
firmative défenses as well as the scope of the relief to which the 
complainants may be entitled, if they maintain their suit, we do not, 
for the reasons expressed in those cases, now express an opinion. 
The decree of the circuit court sustaining the demurrer and dismiss- 
ing the bill will be reversed, with directions to permit the défend- 
ants to answer the bill. 



McCANTS et al. v. PENINSULAR LAND CO. et al. 
(Circuit Court of Appeals, Slxtii Circuit. May 13, 1895.) 
No. 233. 

JUDaMENT — COLLATEEAI, ATTACK — PlEADINQ. 

One M., a citizen of Louisiana, died, leaving a will by which he dlsposed 
of other property, but not of an inchoate land claim arising under the 
treaty of cession of Louisiana and the acts of congress pursuant thereto. 
Such claim was aftem'ards sold in proceedings instituted in a Louisiana 
parish court to administer the same as a part of his estate. Eelâ, in a 
suit seeklng to impeach, collaterally, such proceedings in the parish court, 
that an allégation that the succession of M. was duly opened and fully 
administered in the proper court in 1865 (before the proceedings sought to 
be impeached), and was accepted by his hoirs and owners of ail the as- 
sets of said estate capable of being redueed to possession, was insulïicient 
to show that the land claim was not properly administered In the proceed- 
ings questioned. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Michigan. 
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This was a suit by David A. McCants and others against the 
Peninsular Land Company and others to impress a trust upon tlie 
légal title to certain lands and for an accounting. The circuit court 
sustained a demurrer to the Mil. Complainants appeal. Affirmed. 

Robert B. Lines and Dwight C. Rexford, for appellants. 

H. M. Duffleld and J. T. Keena, for appellees. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

SEVERENS, District Judge. This case also is like those of Gar- 
rett T. Boeing (No. 197) 68 Fed. 51; Hodge v. Palms (No. 232) Id. 61; 
Morancy v. PaJms (No. 234) Id. 64; and Fletcher v. McArthur (No. 
235) Id. 65, — and is the case of a suit in equity brought by certain 
persons claiming to be the représentatives of one David McCants, 
an original owner of a deferred Louisiana land claim, against per- 
sons who dérive their title under patents from the United States to 
land located under a certiflcate of the surveyor gênerai of Louisiana, 
approved by the commissioner of the gênerai land office, issued by the 
former officer to one who represented himself to be the purchaser of 
the claim at a probate sale of it as of the succession of the original 
owner. The défendants demurred. The demurrer was sustained, 
and 'the bill dismissed. The facts are in ail material respects the 
same as in the Garrett Case (No. 197) Id., the only différence worthy 
of attention being that in this the original owner, McCants, left a 
will whereby he devised his other property, but as to this land claim 
died intestate. The bill states "that the succession of the said David 
McCants was duly opened and fuUy administered in the proper court 
of the said parish of EaSt Feliciana in the year 1865, and was in said 
year accepted by his said heirs and owners of ail the assets of said 
estate capable of being reduced to possession," — an exceedingly vague 
allégation, which we hâve some diiiiculty in construing. There is 
no allégation that there was any order of the court disposing of any- 
thing, and, as this claim was not one capable of being reduced to 
possession, the inference is that it was not administered at ail, but 
was an unnoticed waif. That being so, it was compétent for the 
parish court to administer it in an independent proceeding. Whether 
it would bave been a more regular way to hâve opened the flrst pro- 
ceedings, and dealt with it in that, we do not undortake to say. 
There was a choice of ways. This brings the case within the scope 
of the same principles as those upon which the Garrett Case was de- 
cided, and leads to an afflrmance of the decree. The decree of the 
court below is accordingly afiSrmed. 



GAY MANUF'G CO. v. CAMP. 

(Circuit Court of Appeals, Fourth Circuit May 31, 1895.) 

No. 106. 

Bquity Pkactiob— Master's Report— Exceptions. 

No exception to a master's report, based upon matters of fact, siiould 
be heard by the court, unless sucli matters tiave been brouglit to tlie maa- 
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ter's attention and exception taken before him. Manufacturing Co. y. 
Camp, 13 0. 0. A. 137, 65 Fed. 794, reafflrmed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Virginia, 

This was a pétition for a rehearing of the appeal from the order 
made upon the pétition of William N. Camp and others for the 
payment to them of certain moneys by the receivers of the Gay 
Manufacturing Company. See 13 C. C. A. 137, 65 Fed. 794. 

Archibald H. Taylor, for appellant 
Eobert E. Prentis, for appellee. 

Before FULLEE, Circuit Justice, and GOPF and SMONTON, Cir- 
cuit Judges. 

SIMO]!:^TON, Circuit Judge. We hâve carefully considered the 
pétition praying a reargument in this case. We see no reason for 
granting its prayer. At the hearing in this court, counsel for ap- 
pellant presented a full and exhaustive argument covering ail the 
points of the case. The court came to its conclusion thereon. 
The gravamen of the objection to the opinion of the court is the 
suggestion made as to the practice of conflning the exceptions to 
a master's report to the exceptions taken before him. This sug- 
gestion Is made on the authority of the décisions of the suprême 
court and of justices of that court on circuit. The ruie is prescribed 
in 2 Daniell, Ch. Prac. 1314; and the décisions quoted, — McMicken 
T. Perrin, 18 How. 507; Gaines v. New Orléans, 1 Woods, 104, Fed. 
Cas. No. 5,177; to which may be added Cowdrey v. Eailroad Co., 
1 Woods, 331, Fed. Cas. No. 3,293; Topliff.v. Toplilî, 145 U. S., at 
page 173, 12 Sup. Ct. 825, — ail made after the adoption of rule 83, 
which it is insisted changed the rule in Daniell. The case of Hatch 
V. Eailroad Co., 9 Fed. 856, incorrectly quoted in the pétition as 7 
Fed., was examined and considered by the court. "A master is ap- 
pointed by the court to assist it in varions proceedings incidental to 
the progress of a cause before it, and he is usually employed to take 
and state accounts, to take and report testimony, to perform such 
duties as require computation of interest, the value of annuities, 
the amount of damages in particular cases, and similar services." 
Kimberly v. Arms, 129 U. S. 523, 9 Sup. Ct. 355. In other words, he 
finds ail the facts bearing upon the matters referred to him, and re- 
ports them to the court, to aid it in coming to its conclusions upon 
the case made. To make this aid effectuai, ail the matters referred 
should be reported on. If, in the progress of the références, the 
parties neglect or omit to bring before the master ail the facts 
bearing upon the matters referred, and necessary to a correct con- 
clusion by the court, they are in default. And by this default the 
court is deprived of the aid sought in ordering the référence. If 
the master omit or neglect to report ail the facts produced before 
him bearing upon the matters referred, he is in default. The parties 
are put to a disadvantage, and the report should be recommitted, 
unless the parties supply the omission by stipulation. It is true 
that in some of the circuit courts a loose practice lias grown up, and 
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exceptions to a master's report are entertained, dealing with facts 
to which his attention was never called. Thiis practice does not 
commend itself. It frequently opérâtes a surprise, and it shuts the 
door to any explanation. It gives room for the display of skill and 
strategy on the part of ingénions counsel. It may secure success 
at the expense of right. When there exista a rule of practice, in- 
culcated and approved by recognized authority, it should be followed. 
To prevent misapprehension, it is best to state that we do not re- 
quire the conclusions of the master on matters of law to be flrst 
excepted to before him. This is unnecessary. 2 Daniel], Ch. Prac. 
1314. But we do require that matters of fact upon which exceptions 
to his report are made be brought to his attention, in order that he 
might report them. In the case at bar the master was directed 
"to inquire as to the facts stated in the pétition, and to report to the 
court what amount of money, if any, is due to the said W. N. Camp by 
reason of the facts stated in the pétition, together with any other mat- 
ter specially deemed pertinent by the master, or required by any of 
the parties to be so stated. We flnd in his report the amount claim- 
ed by the petitioner, and we find also certain items introduced by re- 
spondent as a set-off to his claim, passed on by the master. We can- 
not discover that the sum claimed as liquidated damages was ever 
called to his attention, or that he was ever requested to report on it. 
This court, however, did not dismiss the appellant for not observing 
this rule, but it followed the course adopted by Justice Bradley in the 
cases quoted from Woods, and, contenting itself with calling at- 
tention to the proper practice, went on, and decided the case as if 
the objection had been made in the proper time and in the proper 
place. The court, as constituted, which rendered the decree com- 
plained of, hâve been consulted by the court to whom the pétition 
was addressed. No one of the judges concurring in the judgment 
desires a rehearing. The motion is denied. 



LATTA et al. v. GRANGER. 

(Circuit Court of Appeals, Eighth Circuit May 6, 1895.) 

No. 446. 

Appbal — Décision and Mandate— Ddtt of Court Below— Accounting of 
Rbnts and Profits— Conflicting Evidence. 

One H. leased from plaintiff a lot in the Hot Sprlngs réservation, Ark., 
but was subsequently ousted by the United States under claim of superior 
title. He then leased the lot from the United States, and afterwards pur- 
chased It accordlng to an award made by the commlssioners appoiuted 
to adjust conflicting land claims in the réservation. Act March 3, 1877 (19 
Stat 377). Afterwards, plaintiff obtained a decree against H.'s grantees, 
declaring that they held the title in trust for him, and requlring convey- 
ance thereof. On appeal, the suprême court confirmed plaintiff's title, but 
reversed the decree because the account of rents and profits had not been 
properly stated, saylng, in substance, that rents and profits should not 
be allowed prlor to the commencement of the suit, and that no increased 
rent should be allowed on account of Improvements. BeUl, that this decjree 
merely directed the circuit court to ascertaln the fair rental value, and 
plaintiff was not entitled to hâve the rents measured. by the terms of the 
original lease from him to H. 
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2. SAMB— RbVIEW— CONFLICTING EVIDBNCB— PrESUMFTIONS. 

Findlngs of fact by the trial court upon conflicting évidence are pre- 
sumptively correct, and wlU not be reversed when net unreasonable In 
themselves or not clearly in conflict with the prépondérance of the évi- 
dence. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Arkansas. 

The material facts out of which this suit arises are as foUows: On June 
26, 1875, the appellant's testator, William H. Gaines, being in possession of 
lot sixteen (16) in block sixty-eight (68) of the city of Hot Springs, Ark., un- 
der a claim of ownership, leased the lot for one year, vyith the right of re- 
newal from year to year, to Perry HufC. HufC occupled the lot under said 
lease until June 1, 1876, when the United States took possession of the lot 
as property belonging to the United States, ousted the then occupants, and 
subsequently leased the lot to HufC through the agency of a receiver appointed 
by the court of clalms. On Mareh 17, 1880, HufC sold ail his right, title, and 
interest la the lot to Vina Oranger, the présent appellee, and to Eva M. 
James, the latter persons well knowing that ail of HufC's interest in the lot 
was derived from the aforesaid leases from Gaines and from the United 
States. Subsequently the commissioners appointed pursuant to the act of 
March 3, 1877 (19 Stat. 377, c. 108), to adjust conflicting claims to land sit- 
uated within the Hot Springs réservation, awardod to Ferry HufC the right 
to purchase the lot now in controversy, and the latter purchased the same, 
and received a patent therefor from the United States. After the décision in 
Rector v. Gibbon, 111 U. S. 276, 4 Sup. Ct 605, to wit, on May 23, 1884, this 
action was begun by the présent stppellants against Perry Hufî, Eva M. James, 
and Vina Granger to compel them to transfer the légal title so as aforesaid 
acquired from the United States to the appellants, upon the grouud that the 
légal title acquired by them from the government was held in trust for the 
appeUants. A decree as prayed for was rendered by the circuit court against 
the appellee, Vina Granger, In April, 1887, the suit having been theretofore 
discontinued as against Huffi and James. From said decree an, appeal was 
prosecuted to the suprême court of the United States by the appellee. By the 
décision of the suprême court on snch appeal the présent appellants' right to 
the lot in controversy was established and conflrmed, but the docree in their 
favor was reversed, because the account as to rents and profits had not been 
properly stated, and because the allowances in that behalf made were deemed 
inéquitable. The décision of the suprême court is reported under the title of 
Goode V. Gaines, 145 U. S. 141, 154, 12 Sup. Ct. 839. The second triai of the 
case resulted in a decree again.st tie appellants for $2,316.23, that being the 
sum which the master found had been paid by the appellee, Vina Granger, 
for taxes and for improvements made on the lot, and in obtainiug a title to 
the land from the United States, over and above the sum justly cliargeable 
to her on account of rents and profits. From the last-mentioned decree the 
appellants hâve prosecuted an appeal to this court. 

U. M. Eose (W. K Hemingway and G. B. Rose, on the brief), for 
appellants. 
John McCIure, for appellee. 

Before SANBORN and THAYER, Circuit Judges, 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The présent appeal présents but two questions for our considéra- 
tion. The first is whether the master should hâve computed the 
rents of the property in controversy at the rate specifled in the 
lease from Gaines to HufE of date June 26, 1875; and the second is 
whether the sum allowed by the master on account of rents was 
too small, even though the aforesaid lease does not govern in de- 
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termining the rental value of the property. The appellants main- 
tain the afiQrmative of both of thèse propositions. 

It will be observed by reading the opinion rendered in this case 
on the former appeal to the suprême court of the United States 
(vide Goode v. Gaines, 145 U. S. 141, 154, 12 Sup. Ct. 839), that the 
flrst decree was reversed because the allowance in f avor of the prés- 
ent appellants on account of rents was deemed excessive and in- 
équitable, in view of the peculiar relations of the parties to the suit, 
and the cause was remanded to the circuit court solely for the 
purpose of having the rent aecount restated. The lease executed 
by Gaines in favor of Huff was described in the bill of complaint, 
and the terras and conditions thereof, as well as the amount of 
rent therein reserved, could not hâve escaped judicial observation. 
Nevertheless, no direction was given to the circuit court to cause 
the rents on a second hearing to be computed at the rate reserved 
in the lease, nor was any intimation given to that effect. After 
pointing out the circumstances that had given rise to the litigation, 
and after alluding to the fact that the défendants had not acted 
knavishly or in bad faith, the suprême court said, in substance, that 
the défendants ought not to be charged with the rents prior to 
May 23, 1884, that being the date when the suit was instituted; 
that they should simpïy be charged with the rental value after that 
date, and that "no increased rents should be allowed on account of 
the improvements." If the court had intended that the rents 
should be computed at the rate iixed in the lease, and that the lease 
should control in estimating the rental value, it is obvious that the 
clause above quoted from the opinion would hâve been entirely 
unnecessary. We think, therefore, that the décision directed the 
circuit court, in effect, to ascertain the fair rental value of the lot 
without référence to the rent reserved in the original lease, and 
upon that theory the circuit court evidently acted. 

It may be well to observe, in support of the view which appears 
to hâve been taken by the suprême court, that, inasmuch as the ap- 
pellee, Vina Granger, bought the lot in controversy from Huff in the 
year 1880, after the latter had been ousted of possession under the 
lease, and had attorned to the United States, the true owner, it is 
by no means apparent that any such privity existed between her 
and the original lessor, Gaines, as would, in any event, render her 
amenable to the provisions of the lease and liable for the rent there- 
in reserved. But, be this as it may, it was clearly the duty of the 
circuit court to f ollow the directions given by the suprême court in 
the opinion delivered on the first appeal, and, having done so, no 
error was committed of which the appellants can be heard to com- 
plain on the présent appeal. 

With respect to the second question above proposed, it is suffi- 
cient to say that the évidence contained in the record is not of such 
character as would warrant us in overruling the flnding of the cir- 
cuit court, and the flnding of the master as well, with respect to the 
rental value of the property in controversy. In Warren v. Burt, 12 
U. S. App. 591, <J00, 7 C. G. A. 105, 58 Fed. 101, this court said that 
where the trial court has considered conflicting évidence, and made 
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its finding thereon, tlie ûnding must be taken as presumplively cor- 
rect, and must be permitted to stand, unless an obvions error lias 
intervened in the application of the law, or some serions or impor- 
tant mistake bas been made in the considération of the évidence. 
To the same effect are the décisions in Tilghman v. Procter, 125 TJ. 
S. 136, 8 Sup. et. 894; Kimberly v. Arms, 129 U. S, 512, 9 Sup. Ct 
355; Donnell v. Insurance Co., 2 Sumn. 371, Fed. Cas. No. 3,987; 
Richards v. Todd, 127 Mass. 172. In the présent case, we cannot 
say that the circuit court obviously erred in assessing the rental 
value of the property. The question was one with respect to vyhich 
différent minds might well entertain différent views, and the testi- 
mony with respect to the rental value was conflicting. The con- 
clusion reached by the circuit court is not in itself unreasonable, 
and is not clearly in conflict with the prépondérance of évidence. 
It must, theref ore, be allowed to stand. The decree of the circuit 
court is hereby aifirmed. 



LATTA et al. v. NEUBERT. SAME v. COHN. SAME v. HUGG (two cases). 
SAME V. GARNETT. SAME v. SUMPTER et al. 

(Circuit Court of Appeals, Bighth Circuit May 6, 1895.) 

Nos. 451, 457, 458, 459, 460, and 477. 

Appeal from the Circuit Court of tlie United States for the Eastem Dla- 
trlct of Arkansas. 

U. M. Rose, W. E. HemingAvay, and G. B. Rose, for appellants. 
John McClure, for appellees. 

Before SANBORN and THAYER, Circuit Judges. 

THAYER, Circuit Judge. Thèse cases were submitted by counsel tinder a 
stipulation that they sbould ablde the décision in Latta v. Granger (which has 
Just been declded) 68 l'ed. 69. In accordance with the stipulation, the de- 
crees rendered by the circuit court are affirmed- 



MANHATTAN TRUST CO. t. SIOUX CITY & N. RY. CO. (TRUST CO. OB' 
NORTH AMERICA, Intei-vener). 

(Circuit Court, N. D. lowa, W. D. June 1, 1895.) 

1 RaUj-road Mobtgagbs — After-Acqhibbd Propbktt — Landiord's Lien— 
lowA Statute. 

The S. Ry. Co. made a mortgage covering after-acquired property, which 
was recorded in W. county, lowa, on January 31, 1890. On January 21, 
1890, the ra ilway company took a lease of certain lands for dépôt purposes 
wlthln W. county. Most of the rolling stock acquired by the railway com- 
pany was shown to hâve been delivered to it before being used on siich 
dépôt grounds, and none was shown to hâve been used there before de- 
llvery to the railway company. Bdd that, as to ail rolling stock acquired 
af ter the recording of the mortgage, the lien of the mortgage attached Im- 
mediately upon its delivery to the company in W. county, or npon its 
coming within that county, and before any lien could attach In favor of 
the landlord under the lowa statute (McClain's Code, % 3192), glving a 
landlord a lien for rent on any personal property of the tenant used on tha 
premises, during the term. 
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S, Landlord's Lien — Limitation— Iowa Statuts. 

The statute provldes (McCIain's Code, § 3192) that the landlord's lien 
shall net in any case continue more ttian six months after tlie expiration 
of the term. The lease to the rallway company was declared forfeited for 
nonpayment of rent, pursuant to a power reserved in it; and proceedings to 
enforce the lien were not eommenced untll nine months after such for- 
feiture. Eeld that, if any lien existed, it had expired. 

8. Samb. 

Whether rolling stock, used on a railway line, can be deemed personal 
property used upon dépôt grounds leased to the railway company, within 
the meaning of the statute (McCIain's lowa Code, § 3192), giving the land- 
lord a lien on such property, quaere. 

This was a suit by the Manhattan Trust Company against the 
Sioux City & Northern Eailway Company for the foreclosure of a 
mortgage. The Trust Company of North America intervened, 
claiming priority for a lien asserted against the rolling stock of 
the railway company. 

Strong & Cadwalader, for complainant 
Joy, Call & Joy, for intervener. 

SHIRAS, District Judge. This case is now before the court up- 
on an intervening pétition filed by the Trust Company of North 
America, and the question thereby presented is whether the lien 
of the Manhattan Trust Company, under the mortgage executed to it 
as trustée, is superior to the landlord's lien asserted under a lease of 
the terminal property in Sioux City, executed by the Sioux City Term- 
inal Bailroad & Warehouse Company to the Sioux City & Northern 
Railway Company, it being claimed that the landlord's lien is the 
first and paramount lien upon the rolling stock of the railway com- 
pany used upon the leased promises. The question arises upon the 
following facts: On December 27, 1889, the stockholders of the 
railway company authorized the exécution of a mortgage to the 
Manhattan Trust Company, as trustée, to secure bonds to be issued 
at the rate of |20,000 per mile of the contemplated road, and to 
cover àll the property of the road then held or after acquired. The 
mortgage was executed, bearing date January 1, 1890; was ac- 
knowledged by the railway company January 22, and by the trust 
company January 27, 1890; and it was recorded in Woodbury 
county, lowa, wherein Sioux City is situated, on January 31, 1890. 
The terms of the mortgage are comprehensive enough to include 
the property in dispute, and cover after-acquired property, authority 
therefor being found in the provisions of section 1966, McCIain's 
Code lowa, which enacts that mortgages or deeds of trust executed 
by railway companies "may, by their terms, include and cover, not 
only the property of the corporation making them at the time of 
their date, but property real and personal which may thereafter 
be acquired, and shall be as valid and effectuai for that purpose, 
as if the property were in possession at the time of the exécution 
thereof." The lien of this mortage, theref ore, as between the 
mortgagor and mortgagee, attached to the rolling stock as soon as 
the same was acquired by the railway company. Thus it is said 
by the suprême court in Railroad Co. v, Oowdrey, 11 Wall. 459-481 : 
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"Had tliere been but one deed of trust, and had that been glven before a 
shoTel had been put into the ground towards constructing the raiiroad, yet 
if It assumed to çonvey and mortgage the raiiroad which the company was 
authorlzed by law to build, togetlier with Its superstructure, appurtenances, 
fixtures, and rolling stock, thèse several items of property, as they came into 
existence, would become instantly attaehed to and covered by the deed, and 
would liave fed the estoppel created thereby. No other rational or équitable 
rule can be adopted for such cases. To hold otherwise would render it neces- 
sary for a raiiroad company to borrow money in small parcels as sections of 
the road were completed, and trust deeds could safely be given thereon." 

Pennock v. Coe, 23 How. 117; Jones, Mortg. § 153. 

Thus it is made clear that the mortgage or trust deed executed 
to the Manhattan Trust Company became a lien as between the 
parties thereto, from the date of delivery, upon the property then 
owned by the railway company, and this lien attaehed to the after- 
acquired property as soon as the same passed into the possession of 
the grantor in the mortgage. The lien claimed on behalf of the 
Trust Company of North America is based upon a lease executed 
by the Sioux City Terminal Raiiroad & Warehouse Company to the 
Sioux City & Northern Railway Company of the certain premises in 
Sioux City, lowa, which were used by the railway company for 
dépôt purposes. This lease bears date December 14, 1880, and was 
acknowledged by both parties thereto on January 21, 1890. It pro- 
vided for the payment of a reniai of |90,000 per year, payable 
quarterly, and it is claimed that, under the provisions of section 
3192 of McOlain's Code of lowa, a landlord's lien exists upon the 
rolling stock of the railWay company which was used on the leased 
premises, and that such lien is prior to that created by the mort- 
gage. The section in question reads as follows: 

"A landlord shall hâve a lien for his rent upon ail crops grown upon the 
demised premises, and upon any other personal property of the tenant which 
has been used on the premises during the term, and not exempt from exécu- 
tion for the period of one year after a year's rent or the rent of a shorter 
period claimed falls due; but such lien shall not in any case continue more 
than six months after the expiration of the term." 

Under the provisions of this section of the statute, it is the use 
of the Personal property of the tenant upon the leased premises 
that créâtes the lien, and if the property, when such use begins, 
is then subject to another lien, as of a mortgage duly recorded, the 
latter is not displace.d by, or subordinated to, the lien of the land- 
lord. Jarchow v. Pickens, 51 lowa, 381, 1 N. W. 598; Perry v. 
Waggoner, 68 lowa, 403, 27 N. W. 292. 

The stipulation of facts filed in this case shows that the larger 
part of the rolling stock in question passed into the possession of 
the Sioux City & Northern Railway Company before the same 
was used upon the leased premises, known as the "Terminal 
Grounds." The cars and engines were purchased at différent 
places in other states, but in no case is it shown that the delivery 
thereof was made to the raiiroad company after the cars had been 
used on the terminal grounds. Delivery by the manufacturers 
of the cars and engines to other railway companies, such as the 
Chicago & Northwestern Railway Company or the Chicago, Mil- 
waukee & St. Paul, was, in effect, a delivery to the Sioux City & 
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Northern Company; and the lien of the mortgage recorded in 
Woodbury county, lowa, under the provisions of sections 1966 
and 1967 of McClain's Code, woiild attach to the rolling stocli as 
soon as it passed within the limits of Woodbury county, and it 
could not possibly be used on the terminal grounds until after the 
mortgage lien had attached thereto. It is therefore entirely clear 
that, as to those portions of the rolling stocli: that were purchased 
by and delivered to the railway company after the date of the re- 
cording of the mortgage, to wit, January 31, 1890, the lien of the 
mortgage is prior and superior to any lien arising from the use of 
the property upon the leased premises. It is claimed, however, 
that some of the rolling stock was in fact used on the leased prem- 
ises after the date of the lease, and before January 31, 1890, when 
the mortgage was recorded, and that the landlord's lien is therefore 
the prior lien on such portion of the rolling stock as was thus 
used. Section 3192 of McClain's Code déclares that the landlord 
shall hâve a lien "for the period of one year after a year's rent 
or the rent of a shorter period claimed falls due; but such lien 
shall not in any case continue more than six months after the ex- 
piration of the term." 

In the lease from the terminal to the railway company it is 
expressly provided that, if default is made for a period of 30 days 
in the payment of the rent reserved or any part thereof, the lessor 
might forfeit the lease, and re-enter upon possession of the leased 
premises; and it is shown that on the 23d day of December, 1893, 
the terminal company declared a forfeiture of the lease, under the 
power reserved in the lease, for the failure to pay the rent accru- 
ing upon September 14, 1893. Having, by its own action, thus 
ended the lease, the terminal company had six months' time from 
that date within which to bring an action for the enforcement of 
the lien claimed. A failure to bring an action within the period 
named terminâtes the lien. Nickelson v. Negley, 71 lowa, 546, 32 
N. W. 487. 

It is not shown that any proceeding, other than the intervention 
in this case, was brought for the enforcement of the lien now 
claimed; and as the pétition in intervention in this suit was not 
filed until in September, 1894, more than six months had elapsed 
after the expiration of the term before suit was brought, and it 
therefore follows that, even if a lien did exist upon a part of the 
rolling stock for the rental due up to the time the lease was 
terminated, the lien has ceased to exist for the reason stated. 

It has been very strongly urged in argument by counsel for 
complainant that the rolling stock, used upon a railway line, cannot 
be deemed to be "personal property," within the meaning of those 
words as used in the section of the statute creating a landlord's 
lien, and especially so in view of the provisions of section 1967 of 
McClain's Code, and that rolling stock used upon the line of railway 
cannot be said to be used within the limits of a terminal dépôt, so 
as to fasten and continue a landlord's lien thereon. It has not 
seemed necessary to décide this question, and I do not indicate any 
opinion thereon; but assuming, for the purposes of the case, that a 
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landlord's lîen may be made applicable to such property, I liold 
that, under the facts now before the court, tbe lien of the mortgage 
to complainant is prior and superior to the lien, if any, which may 
hâve existed in favor of the terminal company, under the lease 
executed by it to the railway company. 



HOTCHKISS & UPSON CO. v. UNION NAT. BANK. 

(Circuit Court of Appeals, Sixth Circuit May 20, 1895.) 

No. 229. 

1. CoBPOKATroNS— Transfbhs of Stock— Notice— Connecticut Statdtb. 

Tlie statutes of Gonnecticut provide (Gen. St. § 1924) tiiat no pledge of 
stock of a corporation organized under tlie laws of that state sliall be 
effectuai except as against the pledgor or his executors or administrators, 
unless it is consummated by an actual transfer of the stocls, or a copy of 
the power of attorney to transfer is filed with the oflSeers of the corpora- 
tion. Meld, that the purpose of this statute is to protect persons dealing 
upon the faith of the apparent ownership of the stock in ignorance of the 
pledge, and accordingly actual notice thereof is équivalent to a transfer 
on the books, or the filing of the power of attorney. 

2. Same. 

H. and U. were respectively président and treasurer of the H. & U. 
Co., of which they also owned the greater part of the stock. H. borrowed 
money from a bank upon pledge of his stock in the H. & U. Oo. as col- 
latéral. H. embezzled the funds of the company. U., while visitiug the 
' bank, before H.'s embezzlement commenced, for the purpose of obtainihg 
discount of notes indorsed by the H. & U. Co,, was informed by the 
cashier of the advanees to H., and his pledge of the stock as collatéral 
Hdê, that the H. & U. Co. had actual notice of the pledge of H.'s stock. 

3. Same— Lien on Stock — Dbbt Incukrbd by Embezzlement. 

Whether the provision of the Connectlcut statutes (Gen. St § 1923), giv- 
ing to corporations a lien upon their stock for ail debts due them by the 
stockholders, applies, as against a pledgee of the stock by unrecorded trans- 
fer, to a debt incurred by the stockholder's embezzlement of the funds of 
the corporation,— quaere. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

This is a suit in equity, brought by the appellee, the Union National Bank, 
of Cleveland, Ohio, against the appellant, the Hotchkiss & Upson Company, 
a corporation organized under the laws of Connecticut The object of the bill 
is to enforce a lien upon 260 shares of stock of the défendant below, acquired 
by It in pledge upon ceitain transactions with Charles A. Hotchkiss, président 
of that company. Those transactions were as follows: On November 13, 18S5, 
Hotchkiss borrowed of the complainant iÇ5,000, for which he gave his note of 
that date. On December 12, 1885, he bon-owed $10,000 more, for which he 
likewise gave his note. On March 16, 1886, he took up thèse two notes, and 
gave a new note of that date for the sum of $15,000, that being the amount 
of both the former notes. This last-mentioned note was renewed from time 
to time until July 28, 1887, when the note for $15,000 now held by the bank 
was executed, and was made payable four months after its date. This is one 
of the obligations constituting the basis of the complalnant's ground for re- 
lief. On April 16, 1887, the said Hotchkiss made another loan of the bank, 
this loan being of ?6,000, for which he gave to the bank his note of that date. 
This note was renewed August 19, 1887, by a note for the same sum, made 
payable in four months. This is the other part of the indebtedness for which 
the çoinplainiyit asserts a lien. Upon the making of the original note for 
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$15,000, Hotchkiss asslgned in pledge to the bank for the securlty thereof 
two certlficates of stock, representing 140 shares of the Hotchkiss & Upson 
Company, and delivered them to the bank. On. making the $6,000 note of 
Aprll 16, 1887, he likewise assigned in pledge 120 shares of the stock of the 
same company as security for the payment of that note. Both thèse assign- 
ments of stock consisted of a dellvery thereof with a blank power of at- 
torney for the transfer of the stock upon the books of the company, executed 
by Hotchkiss. Neither of the notes so taken upon the last renewals liad been 
paid, either in whole or In part. The stock has never been transferred upon 
the books of the company to the bank, and no copy of the power of attomey 
was ever flled In the office of the company. 

The défense Is that during the years 1887 and 1888 Hotchkiss became In- 
debted to the Hotchkiss & Upson Company In the sum of $50,000 by reasoh 
of hls having embezzled the funds of the company of which he had charge 
as an offlcer, he being the président thereof. This embezzlement commenced 
in the early part of 1887, and was continued from tlme to time through that 
and the sueceeding year. And It is contended tliat by force of the gênerai 
laws of Connecticut relatlng to corporations a lien was glven to the company 
upon the stock standing upon its books In the name of Hotchkiss for the 
amount of the indebtedness created by his embezzlements, and that this lien 
is paramount to that of the bank, for the reason that there was no transfer 
of the stock by Hotchkiss to the bank upon the books of the company, and 
no copy of the power of attorney, was filed in the office of the company 
as requlred by the law of Connecticut in order to make the assignment 
good as against the company. The provision of the statutes of Connecti- 
cut giving the company such lien is found in section 1923 of the General 
Statutes of that state (Révision of 1887), which reads as follows: "When 
not otherwise provided in its charter, the stock of every corporation shall be 
Personal property, and be transferred only on Its books in such form as the 
directors shall prescrlbe; and such corporation shall at ail tlmes hâve a lien 
upon ail the stock owned by any person therein for ail debts due to it from 
him." And section 1924 déclares how such stock may be pledged, and the 
manner in which such pledge may be made effectuai, as follows: "Shares of 
stock in any corporation, organlzed In this state under the laws of this state 
or of the United States, may be pledged, by executing and dellvering a power 
of attorney for its transfer, with the certificate of stock therein mentioned, 
to any party to whom the pledge is made; but no such pledge, unless con- 
summated by an actual transfer of the stock to the name of such party, shall 
be effectuai to hold such stock against any person but the pledger and his 
executors and administrators, until a copy of said power of attorney shall be 
ffied with the cashler, treasurer or secretary of said corporation." As stated 
before, the provisions of section 1924 were not complied with; but the com- 
plainant in the court below Introduced évidence from which, as it allèges, it 
Is made to appear that Hotchkiss, the président, and A. S. Upson, its treas- 
urer, were the owners of nearly ail the stock, and were the principal man- 
agers of the business of the company; that the business was principally car- 
ried on at Cleveland; that the company had extensive dealings with the bank, 
and that Hotchkiss as président, necessarily, and Upson as treasurer, by dis- 
tinct information, had notice of the loans by the bank to Hotchkiss, and of 
the above-mentioned pledges of his stock, prier to the date of the beginning 
of the embezzlements by Hotchkiss, and that the company was affected by 
such notice; and it is clalmed by the bank that such actual notice is équiva- 
lent to the statutory notice required by the laws of Connecticut. The court 
below found upon the évidence that on April 16, 1887, When Hotchkiss pledged 
the 120 shares of stock as security for the $6,000 note, he had already em- 
bezzled from and was indebted to his company in a sum of more than $14,000, 
and the complainant's claim upon the shares of stock assigned as security 
for that sum was rejected; but, it appearing that the pledge of the 140 shares 
to secure the $15,000 note was made before the commencement of the in- 
debtedness to the company by Hotchkiss, it was held by the court, upon the 
further flnding that the company had notice of the pledging of thèse shares 
before the embezzlements commenced, that the bank's lien was superlor to 
that of the appellant. Accordingly a decree was passed denyîng the lien upon 
the 120 shares of stock pledged In payment of the $6,000 note, and sustalning 
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the lien of the baak upon the 140 shares pledged in payment of the $15,000 
note. From this decree the Hotchklss & Upson Company hâve appealed. 

J. E. Ingersoll, for appellaat. 

Squire, Sandera & Dempsey, for appellee. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

Having stated the case as above, SEVERENS, District Judge, de- 
livered the opinion of the court. 

The appellant contends, in the first place, that there was neither 
any transfer of the shares of the company upon its books upon the oc- 
casion of their being pledged by Hotchkiss to the bank in payment of 
his loan for |15,000, which is admitted ; nor any written notice âled 
in any proper office of the company of the assignment of the stock, 
nor any copy of the power of attorney for its transfer, which 
is also admitted; and that actual notice of such assignment 
was ineffectuai to bind the company. This last contention présents 
the question to be decided, and it seems to turn upon the construction 
and effect to be given to the laws of the state of Connecticut. The 
appellee insists that, while the pledgee of shares of stock in this Con- 
necticut corporation was bound to take notice of the provisions of the 
charter by which it was organized, yet that, if that stock was trans- 
ferred in some other state than Connecticut, the transferrer would 
not be bound by implied notice of the gênerai laws of Connecticut 
relating to corporations. It is unnecessary, in the view which we 
take ppon another branch of the case, to express an opinion as to 
whether this contention can be sustained or not. For, assuming 
that the bank was bound to take notice, not only of the charter, but 
the gênerai laws of Connecticut affecting the Hotchldss & Upson 
Company, we think it was compétent for the bank to show that the 
Connectic\it corporation had the notice of the pledge of its stock to 
the bank for the payment of the $15,000 note, which it was the pur- 
pose of section 1924 of the laws of that state, above quoted, to se- 
cure. It is a widely prévalent doctrine, applying to a variety of statutes 
enacted for the purpose of protecting parties dealing bona flde with 
property upon the assumption of its ownership by the persons 
dealing with them, against prior liens and conveyances, that, not- 
withstanding the generality of the language of such statutes de- 
claring that such former liens and conveyances should be held void, 
if not registered in conformity with the provisions of the statute, 
as against subséquent purchasers, yet, seeingthat the whole object 
of such provisions was to guard the subséquent purchaser against 
transfers of which he had no notice, if the object of the statute 
had been subserved by actual knowledge of the fact, the prior trans- 
férée would be protected. And there is no reason why this should 
not be so. Such laws are not designed to accomplish so unjust a 
resuit as that a person having knowledge of another man's equities 
may defeat them by an act of his own, taken with such knowledge. 
Converting those statutes to such purpose would be quite contrary 
to the spirit of their enactment. That such is the gênerai doctrine 
upon this subject cannot, we think, be disputed. The cases are 
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too numerous to justify a review of them hère. Many of the prin- 
cipal décisions are collected in 1 Jones, Mortg. (5tli Ed.) § 538, and 
tlie resuit of them stated; and it is there said: 

"The doctrine la the same under statutes whieh déclare without qualifica- 
tion that an unacknowledged or unrecorded deed shall be void as against 
purchasers, or as against ail persons who are not parties to the conveyance." 

The rule is the same in respect to personal property. No distinc- 
tion in the application of the doctrine can be based upon a distinc- 
tion between the two classes of property. Jones, Chat. Mortg. 
(éth Ed.) § 308. It rests upon a broad and fundamental equity. 
It must be conceded that there are occasionally to be found cases 
which seem to lead to a différent conclusion, but the gênerai cur- 
rent and weight of authority is as above indicated. No doubt there 
are exceptions to this rule where the statute goes f urther than to 
provide for the mère giving of notice, and expressly déclares that 
the instrument shall only become valid upon its registration. In 
such case the condition is made essential to its validity. The dé- 
cisions of the suprême court of the state of Connecticut show be- 
yond doubt that the rule which prevails in that state upon this sub- 
ject is the same as the rule which prevails generally in the courts 
of the several states and of the United States, and it may be re- 
garded as the settled rule of Connecticut that statutes of a kindred 
character, and having the same purpose as that hère under con- 
sidération, are to be construed, not as rendering prior transactions 
void as between the parties themselves or others who had équiva- 
lent notice of such transactions, and who, therefore, were in no 
predicament requiring protection, but as provisions whose whole 
scope and intended effect was the protection of parties who had 
an equity arising upon the fact of their having altered their situa- 
tion, in reliance upon the apparent condition of things. Wheaton 
v. Dyer, 15 Conn. 307; Blatchley v. Osborn, 33 Conn. 226; Hamilton 
V. Nutt, 34 Conn. 501. Thèse cases indicate the law of the state, 
and the rule by which the construction of its statutes should be gov- 
erned, and are controlling. Bank v. Francklyn, 120 U. S. 747, 7 
Sup. et. 757; Hammond v, Hastings, 134 U. S. 404, 10 Sup. Ct. 727; 
Bishop v. Globe Co., 135 Mass. 132. The cases of Platt v. Axle Co., 
él Conn. 255, and First Nat. Bank v. Hartford Life & Annuity Ins. 
Co., 45 Conn. 22, do not déclare any contrary rule as applicable to 
the provisions of the statute hère in question. On the other hand, 
it is clear from the discussion of the question by the court in the 
last-cited case that they adopt as the test of décision the principle 
upon which that court had acted in previous cases turning upon the 
construction and effect of statutes designed to accomplish in re- 
spect of other species of property the same kind of protection 
against secret incumbrances and conveyances; for the court, in 
distinctly announcing the rule of their décision, say : 

"The équitable interest of the banli [the pledgee] stands postponed to the 
publlcly recorded lien of the Insurance company [that is, the lien declared by 
the statute] by the principle which postpones an Imperfect to a completed at- 
tachaient, or a secret, unrecorded mortgage of land to one which, although 
later in time, is recorded by a grantee who has no notice of the flrst" 
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In neither of the two cases last cited was there any notice to 
the corporation of the pledge of the shares of its stock, and ail that 
was said by the court in either case has référence to such a condi- 
tion of things; and the expressions of the court are in harmony 
with and much like those of the courts generally when discussing 
the conséquences of a failure of the flrst grantee or mortgagee to 
record his conveyance where subséquent purchasers in good faitli 
had parted with their property in reliance upon the apparent 
ability of the grantor to convey or pledge. As to such cases, ail 
that is said in thèse two Connecticut cases may be fully conceded, 
but the rule of their décision furnishes quite completely the dis- 
tinction which shows that the présent case is not within the pur- 
pose of the statute, and not affected by it, if the claim of the bank 
that the Hotchkiss & Upson Company had actual notice of the 
pledge of its stock before the incurring of any liability by Hotchkiss 
to it is sustained by the proof. It would seem to admit of much 
doubt whether a debt or liability incurred by positive malfeasance 
of an officer of the corporation was a debt within the meaning of 
the statute. The natural infèrence to be gathered from the lan- 
guage of the statute and the nature of the subject would seem to 
be that the debts referred to were such as would arise upon an 
actual contract, for it would be in such cases that the question 
whether any reliance had been placed by the corporation or any 
other person upon the state of the records and files in the ofiice of 
the corporation would arise. 

If we are right in supposing that the statute was enacted simply 
for the purpose of giVing notice, it would seem to follow that it 
had no référence to a case like this, where the liability arises only 
upon an implied assumpsit founded on a tort. But, passing this 
question, we proceed to the other branch of the case, and consider 
the question whether the Hotchkiss & Upson Company had actual 
knowledge of the pledge of the shares to secure the |15,000 note. 
That Hotchkiss, the président of the company, had notice, neces- 
sarily follows from his having been a participant in the transaction 
of borrowing the money and pledging the stock. He appears from 
the évidence to hâve had, jointly with Ûpson, the management 
of the business afEairs of his corporation. Whether the knowledge 
that he had was notice to his company, in view of the fact that in 
committing the act of embezzlement he was acting in hostility to 
the interests of the company, may be doubted; yet no such question 
arises in regard to the knowledge which Upson had of the condition 
of that stock, which knowledge was acquired prior to the incurring 
by Hotchkiss of his liability to the company. It appears from the 
évidence that upon an occasion when Upson, who was the treasurer 
of the company, was at the bank in October, 1886, for the purpose of 
discounting notes indorsed by the Hotchkiss & Upson Company, in 
a conversation between him and Mr. Bourne, the cashier of the 
bank, the subject of Hotchkiss' dealings with the bank and his 
pledge of this stock was distinctly brought forward and canvassed 
with much interest by both of the participants in that interview; 
and Mr. Bourne testifles that he at that time showed Upson the 
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book "showing the amount we had loaned Mr. Hotchkiss, and 1 
stated to hiin the collatéral which we held for the loan of $15,000. 
He took a mémorandum of some of the items which I had called 
his attention to, and thanked me for doing so. Said he would look 
the matter up, and report to me. He did report to me in a few 
days, and said that, while some of the notes were not regular Hotch- 
kiss & Upson Company business, the transactions were kept prop- 
erly upon the books, and that the matter was ail right, or would be 
fixed ail right." This indicates also that Upson had knowledge 
that Hotchkiss had dealings with the bank on his private account, 
which were mixed up witii the company's business. And Upson 
himself testifies that at one interview, the date of which he could 
not state, he asked Mr. Bourne "if Hotchkiss had any other liabili- 
ties there, and he told me he had some personal loans secured by 
collatéral." He does not essentially contradict Bourne, and his 
testimony as a whole seems rather to lend confirmation to Bourne's 
testimony than otherwise; and the testimony of Hotchkiss tends 
also to show that the fact that this pledge of stock had been made 
as collatéral to the $15,000 note of Hotchkiss was a matter of conver- 
sation between Upson and Hotchkiss at the company's office. Upon 
the whole testimony in référence to the knowledge by Upson at 
the time when Hotchkiss' défalcation began of the fact that the 
stock had been pledged, we cannot entertain any doubt whatever,^ 
and we quite agrée with the court below in holding that the Com- 
pany had notice in fact. Adopting the rule which the counsel 
for the appellant quotes from 17 Am. & Eng. Enc. Law, 140, tit. 
"Officers, Private Corporations," that "the notice, to be binding 
upon the corporation, must be notice to the agent acting within the 
scope of his agency, and must relate to the business, or, as most of 
the authorities hâve it, the very business, in which he is engaged, or 
is represented as being engaged, by authority of the corporation. 
It must be the knowledge of the agent coming to him while he is 
concerned for the corporation, and in the course of the very trans- 
action which is the subject of the suit, or so near before it that 
the agent must be presumed to recollect it," — we conclude that, 
notwithstanding that the principal business which was being trans- 
acted between Bourne and Upson, in October, 1886, was the business 
of the Hotchkiss & Upson Company with the bank, and that the 
considération of Hotchkiss' business with the bank was only inci- 
dentally brought forward, yet that it was so connected with the 
business in hand, and about which their interview took place, that 
the information then gathered by Upson was such as he was likely 
to hâve remembered during the period which ensued, and while 
Hotchkiss was appropriating the funds of the company; and that 
his knowledge ought to be imputed to the company. We cannot 
help feeling conscious that there may be an incongruity in a dis- 
cussion leading to the establishment of this proposition with what 
seems to us the obvions purpose of the Connecticut statute, for 
the reason that, as before stated, it seems doubtful to us whether 
the statute has any application to a liability incurred in the way 
v.eSF.no.l— 6 
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in which ttiat of Hotchkiss was; but we hâve folio wed the mam 
Unes adopted by counsel in the argument, assuming that the statute 
applies not only to express obligations, but also to implied liabili- 
ties resulting from tort, and are unable, upon any view of the case, 
to reach a différent conclusion from that reached in the court below, 
sustaining the lien of the bank. The resuit is that the decree of 
the court below should be afifirmed. 



MANHATTAN TRUST CO. v. SIOUX CITY CABLE RY. 00. (HUNGER- 

FORD, Intervener). 

(Circuit Court, N. D. lowa, W. D. May 28, 1895.) 

Stbeet Railhoads—Lien dp Jddsment for Pkksonal Ikjdbies — lowA Stat- 
ute. 

Tlie lowa statute (McOIain's Code, § 2008), mailing a judgment against 
any railway corporation, for injury to person or property, a lien superlor 
to that of mortgages on its property, does not apply to street-railway cor- 
porations. 

This was a suit by the Manhattan Trust Company against the Sioux 
City Cable Railway Company to f oreclose a mortgage. C. A. Hunger- 
ford interrened, claiming priority over the mortgage for a judgment 
recovered by him. 

Swan, Lawrence & Swan, for complainant. 

T. F, Bevington and P. A. Sawyer, for intervener. 

SHIRAS, District Judge. The question presented by the péti- 
tion of the intervener is whether a judgment, rendered against a 
street-railway company for personaJ injuries, has priority over the 
lien of a mortgage upon the corporate property; or, in ottier words, 
are street railways ta be included within the words "any railway 
corporation," as the same are used in section 2008, McClain's Code 
lowa, which déclares that "a judgment against any railway corpora- 
tion for any injury to any person or property, shall be a lien within 
the county where recovered on the property of such corporation, 
and such lien shall be prior and superior to the lien of any mort- 
gage or trust deed executed since the 4th day of July, A. D. 1862"? 
It cannot be questioned, on the one hand, that a company engaged in 
operating street cars upon Unes of rails laid down aJong the streets 
of a town or city, for the transportation of passengers, is, in one 
sensé, a railway corporation, nor, upon the other hand, that there 
is a marked and recognized distinction between street-railway Unes 
and those engaged in the gênerai passenger and freight traffic of 
the country. This distinction is well stated by Judge CaJdwell, in 
Williams v. Railway Co., 41 Fed. 556, wherein it is said: 

"The différence between street rallroads and rallroads for gênerai traffic is 
well understood; the différence consists in their use, and not in their motive 
power. A rallroad, the rails of which are laid to conform to the grade and 
surface of the street, and which is otherwise constructed so that the public 
18 not excluded from the use of any part pf the street as a publie way; whfch 
runs at a moderate rate of speed compared to the speed of trafic rallroads; 
which carries no freight, but only passengers, from one part of a thlckly popu- 
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rated district to another, In a town or clty, and its suburbs, and for that pur- 
pose runs Its cars at short Intervais, stopping at the street crossings to receive 
and discharge its passengers,— is a street railroad, whether the cars are pro- 
pelled by animal or meehanlcal power. The propelling power of such a road 
may be animal, steam, electricity, cable, fireless engines, or compressed air, 
ail o£ which motors hâve been, or are now, in use for the purpose of propel- 
ling street cars." 

The fact that the form of power used for the propulsion of the cars 
is not now held to be the controlling factor in determining whether 
a given Une of railway is to be deemed a street or gênerai trafic 
line is emphasized by the act of the gênerai assembly of the state 
of lowa approved April 24, 1890, which enacts that: 

"AU citles and Incorporated towns, Including cltles actlng under spécial char- 
ters, shall hâve the power to authorize or forbid the construction of street 
railways within thelr limits, and may define the motive power by which the 
cars thereon shall be propelled, Including animal, electricity, steam, orotlier 
power, whether now known or hereafter utilized." 

Without further élaboration, it will be assumed that there is a 
marked distinction and différence between street-railway Unes and 
corporations and gênerai trafiSc Unes and corporations, and, as it is 
not questioned that the Sioux City Cable Railway is a street railway, 
the point in dispute résolves itself into the question whether, in the 
législation of the state, the terms, "railroad or railway Unes, or cor- 
porations operating railroads or railways," should be held to include 
street railways, when the latter class is not speciflcally named. The 
section of the Code already cited, declaring that judgments against 
any railway corporation for injuries to persons or property shall be 
prior and superior to the lien of any mortgage or trust deed executed 
since the 4th day of July, 1862, forms part of chapter 5, tit. 10, 
McClain's Code lowa, which includes the législation in regard to rail- 
ways. An examination of the 147 sections of this chapter shows 
that in none of them are street railways named, and at least 137 
thereof show afflrmatively, by the nature of the provisions thereof, 
that it was not the intent to include street railways therein, and it 
is therefore the fair inference that the entire chapter was intended to 
apply only to the other class of railways. Thus in this chapter it 
is enacted that every corporation operating a railway shall, at ail 
highway crossings, construct cattle guards, and erect signboards; 
must connect its line by means of a Y with ail intersecting Unes, 
and receive and draw the cars, of ail Connecting Unes; must stop not 
less thau 200 feet from any other line of railway intersected or 
crossed; and must give signais, by bell or whistle, beginning at least 
60 rods from ail highway crossings, of the approach of ail trains. 
The application of thèse and similar provisions of this chapter would 
be practicaUy a prohibition of the running of street cars. The 
chapter further provides for the assessment of railways by the state 
executive council ; provides for the establishment of a board of rail- 
way commissioners, and déclares its powers and duties; and it has 
never been claimed that thèse provisions extend to street railways. 
The contention that the provisions of chapter 5, tit. 10, of the Code, 
are not applicable to street railways, finds support in the fact that 
in other châpters of the Code, wherein the words "railways or 
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railroads" are used, we flnd coupled therewith the words "street 
railways," whenever the latter are intended to be included. Thus, 
in section 623, it is declared that cities and incorporated towns 
"shall also hâve the power to authorize or forbid the location and 
laying down of tracks for railways and street railways on ail 
streets," etc.; and in construing this section in the case of Sears v. 
Railway Co., 65 lowa, 742, 23 N. W. 150, the suprême court of lowa 
said: 

"In the grant of power, both railways and street railways are mentioned. 
There is, then, a statutory Implication that they are not the same, but that 
there Is a materlal différence between the two; and that a grant of the power 
to authorize one would not necessarily Include the other. The limitation or 
qualification of such power, it wlll be observed, Is thus expressed in the stat- 
ute: 'But no railway track can thus be located and laid down' until the dam- 
ages to the abutting owner is ascertalned and compensated. As thus used In 
the statute, does 'railway track' mean or Include 'street railway track' op- 
erated by horse power? We thlnk not 'Railway track,' as generally under- 
stood, means only a track on which steam Is used as the motive power, and 
It will be presumed that the gênerai assembly used such words in that sensé, 
unless the context or subject-matter contemplated by the statute requlres that 
a différent meanlng than that in ordinary use should be adopted." 

The distinction in question is also recognized in section 2492, Mc- 
Olain's Code, wherein it is proTÎded that inflammable oils shall not 
be burned in any lamp, vessel, or stationary flxture, "in any passen- 
ger, baggage, mail, or express car on any railroad ♦ • * nor in 
any street railway car." There are a number of other sections in the 
Code which deal with the subject of street railways in express terms, 
and it is thus made clear that in the législation of the state there is 
recognized to be a marked distinction between corporations engaged 
in the transportation of passengers and freight over Unes of railway 
extending beyond the limits of cities and towns, which are not sub- 
ject, except in minor matters, to any control by the city authorities, 
but are govemed and controlled by the gênerai laws of the state, and 
corporations created to construct and operate Unes of railway in city 
and town streets, and which ai'e largely, as to location, mode of op- 
ération, rates of fare, and the like, subject to the control of the city 
or town authorities. It cannot be denied that there is, in fact, a 
distinction between the two kinds of railways, and an examination 
of the statu tes of the state shows that such a distinction is recognized 
in the législation of the state, and that in gênerai the term "railroad 
or railway" is used to designate the former class, and the words 
"street railway or railroad" the latter. From this itfollowsthat, unless 
the context or subject-matter of a particular statute shows the con- 
trary, the presumption is that the législature did not intend to in- 
clude street railways in the gênerai term "railroad or railway." This 
is the rule given us in Sears v. Eailway Co., 65 lowa, 742, 23 N. W. 
150, and is not inconsistent with the décision of the suprême court 
in City of Clinton v. Clinton & L. H. Ey, Co., 37 lowa, 61, wherein it 
was, in efîect, held that a corporation engaged in operating a horse 
railway through, between, and in the cities of Clinton and Lyons was 
not a street railway, and therefore came within the class designated 
in the gênerai right of way act, then forming part of chapter 55, 
art 3, ReTislon. In Freiday v. Transit Co. (lowa.) 60 N. W. 656, thé 



MANHATTAN TRUST CO. V. 8I0UX CITY CABLE BY. CO. 85 

same rult is given, in effect, and thus we flnd that in the législation 
of the state, and the judicial décisions based thereon, the words 
"railroad or railway" do net ordinarily include street railways. 

So far the question has been considered as though ail the provi- 
sions of chapter 5, tit. 10, McClain's Code, had been adopted at one 
time by the législature, whereas, in fact, they were not, and there- 
fore it can be properly urged that regard must be had to the act 
which first adopted into the législation of the state the provisions of 
the section under considération; for if it should appear from the 
terms of that act, as it passed the législature, that it was intended 
to include street railways within its provisions, such législative in- 
tent would not be changed or defeated because the section was sub- 
sequently codified as part of chapter 5, tit. 10. The act in question 
was passed by the ninth gênerai assembly, being approved April 8, 
1862, and contains 11 sections, the flrst of which provides that each 
railroad company shall, when completed, make report to the législa- 
ture stating the amount expended in constructing the road, and for 
the équipaient thereof, stating the length of the road, the number 
of planes on it and their inclination, the greatest curvature, the 
average width of grade, and the number of ties to the mile. The 
second section provides that in the month of September each company 
shall flx its rates of fare for passengers, and for the transportation 
of timber, wood, coal, and merchandise, and shall post such estab- 
lished rates in its dépôts. Sections 3, 4, 5, and 6 provide for fencing 
the railroad, and déclare the liability for stock killed at pointsi where 
the right to fence the road exists. Sections 7 and 8 déclare that 
cvery railroad company shall be liable for ail damages sustained by 
any person, including employés, in conséquence of the négligence 
of the parties operating the road, and that service may be had on any 
station or ticket agent; and section 9 provides that any judgment 
against any railroad company, for injury to person or property, shall 
be a lien within the county, and shall be prier and superior to the 
lien of any mortgage or trust deed executed after the date of the 
act. Section 10 makes it the duty of every land grant railroad to 
transport, in time of war, troops and munitions of war f ree of charge. 
Section 11 repeals ail conflicting acts. 

It is clearly apparent that, of thèse sections, at least nine bave no 
application to street railways, and why, therefore, should it be held 
that the other two, to wit, sections 7 and 9, were intended to include 
street railways, when they are not named therein, and the same 
words, to wit, "railroad company," are used in thèse sections as are 
employed in the other nonapplying sections? Upon what theory can 
the court rightfully enlarge the meaning of the words "railroad com- 
pany" as used in sections 7 and 9 over the plain construction ap- 
plicable to thèse same words when used in the other sections of the 
statuts? There is certainly nothing in the language of thèse sec- 
tions, or in the context, that gives support to the contention that 
the législature intended thèse sections to apply to a class of corpora- 
tions not included in the other sections of the act. The argument 
that sustains the proposition that section 9 of the act, of April 8, 
1862, or its substitute, to wit, section 2008 of McClain's Code, in- 
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cludes Street railways, would apply with. equal force to section 7 of 
the act of 1862, or its substitute, to wit, section 2002 of McClain's 
Code, which déclares the liability of every corporation operating a 
railway for ail damages sustained by any person, including employés, 
in conséquence of the négligence of the agents or servants of the Com- 
pany in the opération of the road ; and yet it is clear that the législa- 
ture of the State did not so regard it, for the eighteenth gênerai as- 
sembly, in the second section of chapter 32 of the act passed by it, ex- 
pressly enacts that street-railway companies "shall also be liable for 
ail damages sustained by any one, resulting from the carelessness of 
its officers, agents or servants, in the construction or opération of its 
railway," which enactment would not hâve been necessary if street 
railways were included in the préviens législation now codifled as 
section 2002 of McClain's Code. 

The conclusions reached are that, as there is in fact a marked 
distinction between railroads used in the furtherance of the gên- 
erai passenger and freight trafflc of the state and those used for street 
purposes only, we should naturally expect to find in the législation 
of the state provisions applicable to the one class which are not ap- 
plicable to the other; that an examination of the sta tûtes of the 
state shows that such différence is recognized therein ; that chapter 
5, tit. 10, McClain's Code, is intended to embrace the provisions ap- 
plicable to companies engaged in the gênerai passenger and freight 
trafflc ; that, as that is the gênerai purpose of the chapter, the court 
is not justifled in excepting ont of it one or two sections, and holding 
that they include also street railways, when the latter are not 
speciôcally named therein, and there is nothing in the context of the 
chapter or in the text of the original act of 1862 which shows the 
législative intent to include street railways therein; that the adop- 
tion of other sections of the statute, not included in said chapter 
5, which authorize the construction and opération of street rail- 
ways under the control of the city or town, with spécial provisions 
in regard to right of way, and liability for injuries caused to others, 
shows clearly that the législature did not intend to include street 
railways within the provisions of chapter 5, tit. 10, and that the 
court cannot so include them, upon the argument that the proper 
protection of the people requires the application of the same rule 
to both classes of corporations, it being for the législature to give 
force to this argument, if it deems it advisable so to do. I there- 
fore hold that the claim of the intervener, while valid against the dé- 
pendant Company, is not superior or paramount to the mortgage lien 
held by the complainant in trust for the bondholders. 



OOLAGAH COAL CO. v. McOALBB et al. 

(Circuit Court of Appeals, Eighth Circuit May 6, 1895.) 

No. 551. 

1. Equitt — Jtirisdiotion — Teespass. 

Complainant's bill alleged that it tield several licenses from the Chero- 
kee Nation to mine and Bell coal on certain lands descrlbed, and for more 
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than a year had been mining and selHng coal thereunder; that the défend- 
ants, under a Ucense Issued after complalnant's, and, elther under a mls- 
take of fact or through fraud on défendants' part, had entered upon the 
lands, and were mining and Bhipping coal, and preventing complalnant 
from so doing; that such acts tended to destroy the estate created by the 
licenses, and were inflictlng irréparable Injury upon complalnant; and that 
Bome, if not ail, of the défendants were insolvent. Held, that equlty had 
Jurisdietion to enjoin the défendants from mining coal on the lands, and 
from preventing the complalnant from so doing. 

S, Samk— Mining Right— License. 

Séld, further, that equlty had Jurisdictlon to détermine the validity of 
défendants' claim of title, whether the same was founded In mîstake or 
fraud. 

Appeal from the United States Court in the Indian Terri tory. 

This was a suit by the Oolagah Coal Company agaiust A. F. Mc- 
Caleb, Grant Eoberts, G. A. Schmoy, and C. D. Evans to restrain 
the défendants from mining coal on certain lands. The circuit 
court sustained a démarrer to the bill. Complainant appeals. Ee- 
versed. 

Thomas A. Sanson, Jr., and S. M, Porter (Oliver P. Ergenbright 
and Z. T. Walrond, on the brief), for appellant. 

H. C. Dooley (J. H. Keith, on the brief), for appellees. 

BeforeCALDWELL, SANBORN, and THAYEE, Circuit Judges. 

THAYEE, Circuit Judge. The appellant, the Oolagah Coal Com- 
pany (hereafter termed the "Coal Company"), flled a bill against 
the appellees, A. F. McCaleb, Grant Eoberts, 0. A. Schmoy, and C. 
D. Evans, in the United States court in the Indian Territory for the 
First judicial division and after due service of process the défend- 
ants appeared, and flled a gênerai demurrer to the bill on the ground 
that "the said complaint does not state facts suiBcient for a com- 
plaint" The demurrer was sustained, and a final decree was there- 
upon entered, dismissing the bill, whereupon the plaintiff prayed for 
an appeal, and the same was allowed. The only question, theref ore, 
that arises upon the appeal, is whether the bill of complaint stated 
a case entitling the plaintiff to équitable relief. The bill averred, in 
substance and in légal effect, the foUowing facts: That the coal 
Company was a corporation duly created under the laws of the state 
of Kansas, and that the défendants were résidents within the First 
judicial division of the Indian Territory; that the Cherokee Nation 
had theretofore lawfully issued flve minerai licenses, pursuant to 
the laws of the Nation, to certain licensees therein named, which 
licenses conferred on said licensees the exclusive right to mine and 
sell coal on the various tracts of land described in said licenses; 
that the several licensees had duly assigned the licenses, in writ- 
ing, and that by virtue of the several assignments, which were par- 
ticularly described in the bill of complaint, the coal company had 
succeeded to ail of the rights, privilèges, and franchises of said 
licensees, including the exclusive right to mine and sell coal on the 
lands described in said licenses, and that for more than a year prior 
to the flling of the bill the plaintiff company had been actually en- 
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gaged in so minîng and selling coal; tliat ail of the licenses afore- 
said were assigned by, and that the assignments thereof were ob- 
tained from, the licensees, by the plaintiff company, in accordance 
with the laws of the Nation. Copies of said laws, as well as copies 
of the several licenses and the assignments thereof, were made ex- 
hibits to the bill. The bill next averred that the défendants, well 
knowing the aforesaid facts, had unlawfuUy, by force and arms, 
entered upon a portion of the lands described in the aforesaid 
licenses, and were then unlawf ully engaged in mining coal thereon 
and in shipping the same, and were preventing the plaintiff company 
from so doing, to its great and irréparable injury. The bill aiso 
averred that the acts aforesaid tended to destroy the estate created 
by the licenses in the coal lands in question; that the damage done 
by such wrongful acts could not be accurately ascertained, and was 
not susceptible of estimation in money; that some, if not ail, of the 
défendants were insolvent; that at least $5,000 worth of coal had 
already been wrongfully mined and sold by the défendants; and 
that for the wrong and injury done and threatened the plaintiff 
company was without any adéquate remedy at law. The bill f urther 
stated that a minerai license had been issued by the Cherokee Na- 
tion to A. F. McCaleb, one of the défendants, on September 13, 1892, 
which covered the lands in controversy between the parties, but 
that such license was issued subséquent to the licenses under which 
the plaintiff company claimed, and that it was either issued under 
a mistake of fact, or was obtained by said A. P. McCaleb through 
fraud, and was therefore illégal and Toid. In view of the premises 
the bill prayed for an injunction restraining the défendants from 
further mining coal on the lands in controversy, and from further 
obstructing the plaintiff company in so doing, and for gênerai relief. 
The chief ground on which tiie défendants below, who are the 
appellees hère, seek to sustain the action of the trial court in sus- 
taining the demurrer and in dismissing the bill, is that the plaintiff 
company had a plain, adéquate, and complète remedy at law. This 
view, however, overlooks the important fact disclosed by the rec- 
ord that the injury complained of by the plaintiff company was not 
an ordinary trespass upon lands, of temporary duration, but was a 
continuous trespass, which threatened to destroy the character of 
the property as a mine, and to render the plaintiff's interest therein 
utterly valueless. It also overlooks the fact that the bill charged, 
in substance, that whatever colorable right the défendants had to 
mine coal on the lands in controversy was derived under a license 
that had either been issued by mistake, or had been obtained by 
one of the défendants through fraud. It is now well settled by 
many adjudications,, beginning with the case of Mitchell v. Dors, 
6 Ves. 147, that an injunction may be granted to restrain a tres- 
passer from entering into a mine and removing the minerais there- 
from. Trespasses of that kind, as well as those which consist in 
cutting down and removing timber, or in removing buildings or 
other improvements of a permanent character, standing upon lands, 
are readily enjoined, because, as has sometimes been said, such 
acts alter the character of the property, and also tend to destroy 
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ît, and to occasion irréparable loss and damage. Courthope v. 
Mapplesden, 10 Ves. 290; ScuUy v. Rose, 61 Md. 408; Erhardt 
V. Boaro, 113 U. S. 537, 5 Sup. Ct 565; Jérôme v. Ross, 7 Johns. 
Oh. 315; Hammond v. Winchester, 82 Ala. 470, 2 South. 892; 
Snyder v, Hopkins, 31 Kan. 557, 3 Pac. 367; Iron Co. v. Reymert, 
45 N. Y. 703; Beach, Inj. § 1155; High, Inj, (Ist Ed.) § 469. It 
ia also held that, even when the title to the property on which the 
trespass is committed is in dispute, a court of equity will at 
least award a temporary injunction against the commission of 
such acts as tend to permanently alter its character or destroy 
its value, until the title thereto is determined in an appropriate 
proceeding inaugurated for that purpose. Clayton v. Shoemaker, 
67 Md. 216, 9 Atl. 635; Smith v. Jameson, 91 Mo. 13, 3 S. W. 212; 
Beach, Inj. § 1140, and cases there cited. We f ail to see, therefore, 
that the plaintiff company was without right to équitable relief, 
even if it be true, as the défendants contend, that the bill discloses 
a controversy between the parties as to who has the superior right 
to mine coal on the lands in question, which can only be appro- 
priately determined by a court of law. If such was the fact, it 
would nevertheless be compétent for a court of equity to restrain 
the commission of such trespasses as are charged in the bill, which 
tend to render the property valueless for mining purposes, until 
the controversy existing between the parties is settied by the 
proper tribunal. We think, however, that in so far as the bill 
shows that the right to mine coal is in dispute, and that the défend- 
ants are acting under a claim or color of title, it also shows that 
that controversy is one which is within the jurisdiction of a court 
of equity. The allégation is that the license from the Cherokee 
Nation under which the défendants are acting was issued after 
the issuance of the licenses to the plaintifE's assignors, and that it 
was either issued under a mistake of fact, or was obtained through 
fraud. A court of equity is certainly compétent to inquire and to 
décide whether the license in question is void on either of thèse 
grounds. From any point of view, we think that the bill stated 
a case entitling the plaintiff to some measure of équitable relief. 
It showed that the mines underneath the land were being rapidly 
exhausted by the alleged trespassers; that some, if not ail, of the 
trespassers were insolvent; that the trespass was not temporary, 
but continuons; that the plaintiff company had an exclusive right 
to mine coal on the lands in question; and that, in so far as there 
was a dispute as to who had the better license, the question at 
issue was one of équitable cognizance. The trial court therefore 
erred in sustaining the demurrer and in dismissing the bill. Its 
decree is accordingly reversed, and the cause is remanded, with 
directions to overrule the demurrer to the bill of complaint, and to 
proceed with the trial and détermination of the case in a manner 
not inconsistent with this opinion. 
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CENTRAL TRUST CO. v. RICHMOND, N., I. & B. R. CO. et aL 

(Circuit Court of Appeals, Slxth Circuit. May 7, 1895.) 

No. 240. 

1. Mechaitic's Lien — Waivbr— Inconsistent SeCurity. 

It seems tliat, whlle the right to a mechanic's lien may be waived by 
the acceptance of a eontract to pay for tbe work in securlties whose ex- 
istence is inconsistent with the existence of a lien, such waiver is only 
conditional upon the actual performance of the eontract, and If it Is not 
performed the right to the lien continues. 

S. Same— Kbntucky Statutïï— Whbn Lien Arisbs. 

The Kentucky statute relative to mechanlcs' liens upon railroads (Barb. 
& C. Ky. St. 1894, §§ 2492-2495) provides (section 2492) that "aU person» 
who perform labor or who furnish labor, materials or teams * * * by 
eontract * • * with the owner * * • or by subcontraet thereunder, 
shall hâve a lien » * * which • • * ghall be prlor and superior to 
ail other liens theretofore or thereafter created." Section 2493: "The 
liens • • • shall in no case be for a greater amount in the aggregate 
than the eontract prlce of the original contracter and, should the aggre- 
gate * * * exceed the price agreed upon, » * • there shaU be a pro 
rata distribution. * * *" Section 2494: "No lien shall attach unless the 
person who performs the labor or furnishes the labor, material or teams 
shall, within 60 days after the last day of the last month In which any 
labor was performed or material furnished, file * • * a statement 
• * • setting forth the amount due," etc. Seld that, under thls statute, 
the lien originates with the beginning of the work or delivery of ma- 
terials, and continues, as an Inciplent or Inchoate lien, untll perfected by 
flling the required notice, etc., or lost by failure to do so within the pre- 
scribed time. 

8. Samb— Nature of Subcontractor's Lien. 

SeM, further, that a subcontractor in the first degree is given by sald 
statute a direct lien, indépendant of the lien of the principal contracter, 
or of a waiver or loss thereof . 

4. Samb— Time for Filing Notice. 

Seld, further, that the statute requires each particular contractor or sub- 
contractor to file notice of his lien within 60 days from the end of the 
month In which he complètes hIs own work, and not from the end of 
that in which the work of the last contractor or subcontractor engagea 
upon the undertaklng is completed. 

5. Same— Payment to Principal Contractor. 

The R. Ry. Co. made a eontract with the O. Contract Oo. to build its 
roàd; payment to be made in stock and bonds delivërable from tluie to 
time, as the work progressed, upon monthly certlflcates of the engineer 
of the railway company, in proportion to the amount of work completed; 
the monthly estimâtes belng subject to revision on the final settlement, 
at the completion of the work. This contract contained no provision for 
securing the railway company against liens of subcontractors, or permit- 
ting it to pay them directly. The contract company made subcontracts 
with various persons to do parts of the work, to be paid for in money. 
Seld, that neither the contract with the principal contractor, nor payment 
to it in accordance with such contract, could affect the rights of the sub- 
contractors to liens upon the property of the railway company. 

6. Same— Application of Paymknts to Subcontractor. 

The amount of the subcontracts made by the contract company exceeded 
the amount coming to it by the eontract with the railway company. Pay- 
ments were made from time to time by the contract company to the sub- 
contractors, some receiving a larger proportion than others, and the pay- 
ments in certain months being nearly equal to the amount due to the 
subcontractors, according to the engineer's estimâtes for such months. 
EeM, that such payments were primarlly applicable to that part of the 
subcontractors' claims which could not be secured by liens against the 
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o'wner's property, without regard to the proportion of lienable claims in 
the estimâtes for the partlcular months -when the payments were made, 
and that the subcontractors were entitled to the full beneflt of their liens 
Tintll paid the whole amount due them, respectively. 

7. SAME— ASCBRTAIUMBNT OP PeO EaTA BHARES. 

Bdd, further, that, In ascertalnlng the amount of the pro rata shares of 
the contract prlce to whlch the several sub-contractors were entitled, such 
contract price should be apportioned aceording to the whole amoimt of 
their respective lienable claims, whether or net partly pald by the prin- 
cipal contracter, and whether or net actually perfected as liens. 

8. Same— Value op Price Paid in Skcueities. 

The bonds and stock called for by the contract with the O. Contract 
Co. were dellvered to it, In accordance with such contract, and were sold 
by It, from time to time, some nearly at par value, others at very mucn 
lésa Held that, for the purpose of determlning the money value of the 
contract price to be paid to the O. Oo., by which the liens of the sub- 
contractors were limited, the mark et value of the stock and bonds at the 
times whèn they were actually dellvered to the contract company should 
be ascertalned. 

9. Bamb. 

The contract company was able, by assignlng to another railway com- 
pany the stock, paid to it by the R. Ry. Co., ta procure the indorsement 
of such other railway company on some of the bonds paid to it by the 
&. Ry. Co., thereby enhaneing their value. The stock had no value, ex- 
cept in the voting power attached to it as an inducement to such an ar- 
rangement Eeld, that the enhanced value of the bonds, thus secured, 
might properly be included as part of the money value of the price paid 
the contract company, though the R. Ry. Co. had nothlng to do with the 
arrangement for the indorsement of Its bonds. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kentucky. 

This was a suit by the Central Trust Company against the Eich- 
mond, Nicholasville, Irvine & Beattyville Eailroad Company and 
-others for the foreclosure of a mortgage. Numerous parties inter- 
vened, claiming mechanics' liens on the road. Demurrers to some of 
such pétitions were passed upon by the circuit court in a décision 
reported in M Fed. 723. The circuit court entered a final decree 
settling the priorities among the varions claimants. The complain- 
ant appeals. 

The questions for détermination arlse between creditors of the défendant 
railroad company, claiming mechanics' liens for the construction of its 
road, and the holders of its first mortgage bonds, issued shortly after con- 
struction was begun. The Richmond, Nicholasville, Irvine & Beattyville 
Railroad Company, hereafter designated and described as the "Railroad 
Company," was chartered by spécial act of the Kentucky législature, and 
authorized to construct and opeiate a railroad from Versailles, in Woodford 
couiity, to Beattyville, in Lea county, Ky. The charter provided that the 
company might pay for the construction of its railroad with its own capital 
stock and bonds. On the Ist day of July, 1889, the railroad company exe- 
cuted its first mortgage to the Central Trust Company of New York, as 
trustée, which mortgage recited that it had executed, and made ready for 
delivery, 2,375 bonds, of the dénomination of Ç1,000 eaeh, bearing interest 
at the rate of 6 per cent per annum, payable semiannually, evidenced by 
coupons attached, the principal being payable 30 years after date. It 
was also provided that upon default in the payment of interest for more 
than six months the principal sum mentloned in each of the said bonds 
should, at the option of the holders of a majority of the bonds, become 
due and payable. There was a default in the payment of interest for 
more than six months, whereupon, at the request of a majority of the 
holders of the bonds, the trust company declared the maturity of the prin- 
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cipal thereof; and this bill was therenpon flled December 2, 1891, In the 
circuit court of the United States for the district of Kentucky, for the pur- 
pose of obtaining a foreclosure thereof. Varions persons and corpora- 
tions, claiming to be credltors of the said railroad company, and claiming 
to be entitled to priority over the mortgage aforesaid, were made défend- 
ants thereto, and some of them hâve filed cross bills setting up thelr sev- 
eral claims. Prom the final decree of foreclosure, settling the prlorlties 
as between the various credltors, appeals bave been prosecuted by the 
Central Trust Company, and by a large number of other credltors, claiming 
mechanics' liens. 

On the llth day of October, 1888, and prier to the exécution of the mort- 
gage aforesaid, the railroad company entered Into a contract for the con- 
struction of its entlre Une of railway with the Ohio Valley Improvement 
& Contract Company. That company was a Kentucky corporation, author- 
Ized by its charter to construct railroads, and to receive in paj'ment the 
stocks and bonds of such railroads. By the contract mentloned, the Ohio 
Valley Improvement & Contract Company, hereafter designated the "Con- 
tract Company," agreed to procure ail necessary rights of way, to make ail 
surveys, to furnish ail the materials, and to build the entire Une of said 
railroad, from Versailles to a point wlthm one-half of a mile of Beattyville. 
It also undertook to pay to the railroad company, until the road was eom- 
pleted, such sums as might be necessary to pay the salaries of the rail- 
road company's oflicers, not exceedlng $10,000 per annum. It also agreed 
to assume and pay the debts of the railroad company, not exceeding 
$25,000, and to assume and pay the interest coupons on the mortgage 
bonds of the railroad company durlng the construction of the road, and 
two semlannual installments of Interest thereafter maturing. In payment 
for ail this the railroad company agreed to assign to the contract com- 
pany bonds of five counties, amounting to $550,000, to be delivered to the 
contract company whenever the railroad company was entitled to receive 
the same from the counties for construction of the road in aceordance with 
thelr several subscrlptlons. The counties had subscribed, in ail, for $550,- 
000 of stock of the railroad company, payable in bonds of the respective 
counties, in Installments, depending upon the completion of the road to 
designated points. The raUroad company further agreed to asslgu and 
deliver to the contract company, for each lineal mile of road, $25,000 of 
its own negotiable 6 per cent, coupon bonds, secured by a mortgage con- 
stituting a flrst lien upon the entire Une of road and its equipments; also 
to assign to the contract company the subscrlptlons made by indivlduals 
to the capital stock of the railroad company; also to issue to the contract 
company, for each llneal mile of road, $25,000 of the paid-up capital stock 
of the company, after deductlng the stock subscribed for by Indlviduals 
and counties. It was provided in the contract that the aforesaid bonds 
and shares of stock should be issued in advance, and placed In the cus- 
tody of the LoulsvlUe Trust Company, to be paid over to the contract com- 
pany as the work progressed. The entire Une of road thus contracted for 
was 97 miles in length. Of this, 62 miles was completed. Considérable 
proportion of the remainder was graded, but before completion the con- 
tract company became insolvent, and abandoned the work, whereupon this 
lltlgatlon began. Of the $550,000 In county bonds mentloned In the con- 
tract, only $200,000 were eamed. The remainder were lost on account of 
the failure of the contract company to finish the road to designated points 
by the tlmes stipulated In the Varions contracts with the counties. Dur- 
ing the tlme of construction the railroad company delivered to the contract 
company the $200,000 of county bonds eamed as aforesaid, and Its flrst 
mortgage bonds to the amount of $2,375,000. It also delivered a corre- 
spondlng amount of its railroad shares to said contract company. The 
contract company Is one of the défendants to this lltlgatlon, but It bas 
not appealed from the decree of the circuit court. 

AU thèse payments were made to the contract company on monthly esti- 
mâtes by the chief engineer of the railroad company, whlch estimâtes in- 
cluded the work done and materials furnished by the contract company, 
dlrectly or through its various subcontractors; the contract providing for 
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payment by Installments, on estimâtes thus made, as the work progressed. 
A large part of the work done and materials furnished was done or fur- 
nisbed directiy by the contract company, but a stiU larger proportion was 
done or fumisbed tbrough tbe médium of subcontractors employed by the 
principal contracter. Thèse subcontractors were to be paid directiy by 
tbe contract company In money, on monthly estimâtes furnished by the 
rallroad company's chief engineer, who was to glve Touchers for 90 per 
cent, of such estimâtes, to be pald In cash by the contract company. The 
rallroad company seems to bave fuUy complied wlth the terms of Its own 
agreement, and to hâve made ail payments, as the work progressed, whlch 
It was obligated to do. The capital of the contract company was Insuffl- 
clent to carry on and complète its undertaking. It was therefore drlren 
to make ruinons sales of the securities It from tlme to time received under 
Its contract, at priées affected by the fact that they were the securities of 
an unflnished railroad,— subordinate, by tbe express terms of the Kentucky 
statute giving a lien to contractors and subcontractors constructlng a rail- 
road, to the claims of ail engaged In the work of construction. The rall- 
road company took no steps to protect Itself against the liens of subcon- 
tractors, and made no payments directiy to them. It seems to hâve wlU- 
Ingly met its obligations to the contract company, and to hâve trusted to 
Its abllity to relieve Its road from any liens whlch mlght exist In favor of 
subcontractors. The contract company had an independent capital of 
about $500,000. It added to thls the proceeds aristng from the sale of the 
railroad company's securities, and applled ail in the payment of Its own 
obligations. Thelr resources proved insufflclent. It was compelled to 
abandon Its contract before completlon, leaving several hundred thousand 
dollars of debts to subcontractors unpaid. The unpald subcontractors 
were elther made défendants to the foreclosure blU, or they bave become 
parties by Intervention, and bave asserted liens, under the Kentucky lien 
law, as against the property of the railroad company. Thèse claims. If 
Buccessfully asserted, constitute liens prier to that of the bondholders. 
The property of the raUroad Is confessedly Inadéquate to meet both classes 
of liens. This state of facts bas given rise to a much compUcated and 
hotly-contested séries of litigatlons, culmlnating In 12 distinct appeals from 
the decree of the circuit court Many of the appeals présent questions 
common to ail the cases. Thèse appeals were argued together. So many 
of the questions as are common to ail the appeals, and as presented on the 
appeal of the Central Trust Company, will be disposed of in this opinion, 
leaving such questions as arlse upon cross-appeals of mechanlc's lien ered- 
itors to be disposed of In another opinion. The existence and prlorlty 
of the several liens clalmed In opposition to the bondholders dépend upon 
a construction of the Kentucky lien act passed In 1888, entltled "An act 
to croate a lien on canals, railroads, and other public Improvements, In 
favor of persons furnishing labor or materials for the construction or Im- 
provement thereon"; belng sections 2492-2495 of the Kentucky Statutes 
of 1894, revlsed by Barbour and Carroll. Thèse sections are as follows: 

"Section 1. That ail persons who perform labor or who furnlsh labor, 
materials or teams for the construction or improvement In this common- 
wealth, by contract express or Implied, with the owner or owners thereof, 
or by sub-contract thereunder, shall hâve a lien thereon and upon aU the 
property and franchises of the owner or owners thereof for the fuU con- 
tract price of such labor, material and teams so furnished or performed, 
whlch sald lien shall be prier and superlor to ail other liens theretofore or 
thereafter created thereon. 

"Sec. 2. The liens provided for In the foregolng section shall In no case 
be for a greater amount In the aggregate than the contract price of the 
original contracter, and should the aggregate amount of liens exceed the 
price agreed upon between the original contractor and the owner or owners 
of the canal, railroad, tumplke or other Improvement, then there shall be 
a pro rata distribution of the original contract price among sald lien- 
holders. 

"Sec. 3. No lien provided for In thls act shall attach uniess the person 
who perfonns the labor or fumishes the labor, material or teams, shall 
wlthln «Ixty days after the last day In the last month In whlch any labor was 
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performed, or materlals or teams were fumlshed, file In the cotinty clerk'B 
ofiBce of each county In whlch the labor was performed or materials or 
teams were fumlshed, a statement In wrltlng, verlfled by affldavlt, setting 
forth the amount due therefor, and for whlch the lien Is dalmed, and the 
name of the canal, rallroad or other public Improvement upon wblch It Is 
clalmed. Sald claim shall be flled and indorsed by the clerk of sald 
court, glving the date of Its filing. The clerk shall also make an abstract 
and entry thereof, as now provlded by law In case of mechanic's liens, 
and In the saine books used for that purpose, and shall make proper index 
thereof. For bla services the clerk shall be pald one dollar by the party 
filiug the claim, which may be recovered by the latter from the owner or 
owners of the canal, rallroad or other improvements as costs. 

"Sec. 4. Liens acqulred under thls act shall be enforced by proper pro- 
ceedings In equlty, to which other lien-holders shall be made parties; but 
Buch proceedings must be begun wlthln one year from the filing of the 
claim in the county clerk's office, as requlred by the thlrd section of thls 
act" 

A. E. Richards and J. B. Baskin, for Central Trust Co. 

W. A. Sudduth and H. L. Stone, for Eichmond Const. Co. 

Earnest Macpherson, for John Mitchell & Co. 

St. John Boyle, for Louisville Trust Co. 

Matthew O'Doherty, for D. Shannahan & Co. 

Humphrey ,& Davie, for D. Shannahan & Co. and J. W. Walker. 

Pirtle & Trabue, for Dickason & Crawf ord. 

Before TAPT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

LURTON, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

The flrst question presented upon the appeaJ of the Central Trust 
Company involTes the existence of a mechanic's Tien in faror of any 
of the subcontractors. The contention of the trust company is that 
the contract company agreed to accept for its work, bonds constitut- 
ing a first lien upon the same property, and maturing 30 years from 
their date, and thereby waived any mechanic's lien in its favor, and 
that subcontractors are bound by the waiver, and cannot assert any 
lien in conséquence. It may be admitted that lien laws do not, in 
gênerai, create a lien in favor of one who accepts in fuU a différent 
security at the time the contract or agreement is made, or who has 
entered into any other agreement which manifestly indicates a clear 
purpose and intention to waive the beneflt of the statutory lien. A 
contract for a security which is inconsistent with the intention that 
a mechanic's lien should exist will be held, generally, as a waiver 
of the statutory lien; but it is well settled that though the 
owner obligate himself to give a security inconsistent with the inten- 
tion that a mechanic's lien should exist, or where the contract is to 
pay in land, or other spécifie article of property, yet if the owner 
fail to fulflll the agreement for such mode of payment, or for dif- 
férent security, it will not be taken as an agreement to waive the 
mechanic's lien in case payment is not made in the manner provided 
for, or the security is not given according to the obligation of the 
owner. Grant v. Strongj 18 Wall. 623 ; Eeiley v. Ward, 4 G. Greene, 
22; McMurray v. Brown, 91 U. S. 257. "If the labor has been per- 
formed, or the materials furnished, no matter in what the owner 
agreed to pay, if hw has not paid in any way, the laborer or mechaaio 
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bas a right to resort to the security provided "bj law, uialess the 
rights of third parties intervene before he gives the required notice. 
Liens of the kind, except where the statute otherwise provides, arise 
by the opération of law, independent of the express terms of the 
contract, in case the stipulated labor is performed, or the promised 
materials are furnished; the principle being that the parties are 
supposed to contract on the basis that if the stipulated labor is per- 
formed, or the promised materials are furnished, the laborer or 
material man is entitled to the lien which the law aflords, provided 
he gives the required notice within the specifled time." McMurray 
V. Brown, 91 U. S. 266; Chicago & A. K. Co. v. Union Kolling-Mill 
Co., 109 U. S. 702, 721, 722, 3 Sup. Ct. 594; Van Stone v. Manufactur- 
ing Co., 142 U. S. 136, 12 Sup. Ct. 181. It may be admitted that the 
agreement of the contract company to accept, in payment for work 
and materials, the bonds of the company, secured by a flrst mort- 
gage, and payable in 30 years, and the shares of the capital stock 
of the company, was an agreement to take a security, which, when 
actually accepted, would be inconsistènt with the rétention of a 
mechanic's lien. And it may be conceded that, to the extent that pay- 
ment was made and accepted in bonds and shares, to that ex- 
tent the debt for work and materials was satisfied, and the me- 
chanic's lien waived. It is very clear, however, that under the Ken- 
tucky statute a lien is originated with the beginnîng of the work, 
or the delivery of the materials. The provision in the third section 
of the act that no lien "shall attach unless the person who performs 
the labor or fumishes the labor, materials, or teams, shall within 
sixty days after the last day of the last month in which any labor was 
performed, or materials or teams were furnished, furnish a state- 
ment in writing • • ♦ and flle the same with the clerk of the coun- 
ty court," is not in conflict with this view. This flling of the claim is 
necessary to the continuance and perfection of the lien. If this is 
not the meaning, and the lien bas its inception when the work bas 
been completed and the claim filed, then the contractor would bave 
no protection against a bona flde purchaser who bought or âxed a 
lien before the statutory registration. The lien, under such statutes, 
has been uniformly held to begin with the delivery of materials, or 
the beginning of the work. It is not a lien originating in a contract 
for a lien, but arises out of the statute, independent of any agree- 
ment for a lien, and is based upon the equity of paying for work done 
or materials delivered. It is an incipient or inchoate lien until it is 
completed or perfected by compliance with the statute, and is lost 
utterly if those acts be not done, required for its completion, within 
the time and in the manner required by the statute. Thus, although 
the contract company had a contract for payment in such securities, 
which, when accepted, would be inconsistent with the rétention of a 
statutory lien, yet it had an inchoate lien f rom the time it began work 
or the delivery of material, which inchoate lien was only waived when 
the owner complied with his agreement, and gave the security or 
made the payment contracted for. But, independently of the ex- 
istence of an incipient or perfected lien in favor of the contract com- 
pany, we are quite agreed that a subcontractor in the flrst degree is 
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given a direct lien under this statute. It is difficult, aa observed by 
counsel, to add anything by way of argument whicli will make this 
contention any more obvions tiian is apparent from the plain lan- 
guage of the statute. The ârst section of the act gives the lien to 
"ail persons who perform labor or furnish labor or materials • ♦ ♦ 
by contract express or implied with the owner * * * or by sub- 
contraet thereunder." The clear purpose of the Kentucky statute 
was to make the liens of the contractor and subcontractor independ- 
ent direct liens, the latter limited only by the amount of the original 
contract priée. The lien of the subcontractor does not spring out of 
the lien of the contractor; is not derived therefrom, or subordinate 
thereto. The aggregate of ail the liens is not to exceed the contract 
price agreed to be paid by the owner, but this limitation concerns, 
not the fact of a lien, but the extent thereof. Being a direct lien, its 
existence does not dépend upon the existence or nonexistence of a 
<;ontractor's lien, and the waiver of a lien by a contractor will not 
affect the subcontractor's lien. 

Opinions of other courts, construing other statutes, are of little 
importance, without a careful comparison of the statute in question 
with that construed. But upon this question, as to whether a sub- 
contractor has a direct lien, the case of Green v. Williams, reported 
in 92 Tenn. 220, 21 S. W. 520, is in point, for the reason that the 
Tennessee statute gives a lien to the contractor, "and every person 
employed by the contractor to worlc on the building or to furnish 
materials." The Tennessee suprême court, in the case cited, said 
that the lien of a furnisher of materials, under that statute, was 
distinct, and indépendant of that of the original contractor, saying: 

"The statute gives ttie lien to several classes of persons, and the lien of 
each dépends upon the statute, and is not derived from the right, or dépend- 
ent upon the existence or nonexistence of the lien, of any other. The con- 
tractor may, by contract or conduct, waive or estop himself. But his sub- 
contractor may nevertheless bring himself within the protection of the stat- 
ute, and independently assert a lien for his work or materials." 

The language of the Kentucky act is that "ail persons who per- 
form labor or who furnish materials, by contract express or implied 
with the owner or owners thereof, or by sub-contract thereunder, 
shall hâve a lien thereon." As to who is meant by "sub-contractor 
thereunder," the learned district indge very aptly observed that : 

"The words 'by sub-contract thereunder' could not be intended to make the 
lien of subcontractor a subrogated one, taking simply the place of the con- 
tracter, since, if such was the Intention and meaning, the limitation of the 
liens to the original contract price would be without meaning, as, without 
this limitation, neither the original contractor, or those subrogated to his lien, 
could claim a lien for labor and material furnlshed under a contract, beyond 
the contract price of that contract. I hâve heretofore construed those words 
as limiting the person who could obtain a subcontractor's lien." 

2. The contention that the lien claims registered in the county 
clerk's office before the final completion or abandonment of the 
work by the contractor or subcontractor last engaged upon the work 
were prematurely filed, and that, theref ore, no lien has been perf ected, 
is not based upon a reasonable construction of the statute. The act 
requires that a lienor ''shall within sixty days after the last day of 
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the last month in which any labor waa perf ormed, or materials or 
teams were f urnished, • * • f urnish a statement in writing, veri- 
ûed by afladavit, setting f orth the amount due theref or, and for which 
the lien is claimed : * * ♦ Said claim shall be filed and indorsed by 
the clerk of the court, giving the date of its flling." By section 4 it 
is required that the lien thus asserted shall be enforced by a suit in 
equity, to which other lienors are parties, by proceedings begun 
within one year from the flling of the claim in the county clerk's 
office. In view of the limitation upon the aggregate amount of liens 
enforceable against an owner who has a contract for the whole work, 
and of the provision that if the liens exceed the contract price the 
original contract price shall be distributed pro rata among such 
lienors, it is évident that ail lienors sHould be parties to any suit of 
the kind, where, by reason of the excess of liens over the contract 
price, a pro rata distribution must be made. Indeed, the statute 
expressly requires only what a court of equity, under such circum- 
Btances, would order. But this does not, in itself, conflict with the 
other provision, which seems to contemplate that the person doing 
or furnishing the labor, materials, or teams is required to file his 
claim within 60 days after he has completed his work or furnished 
his materials. The language, "due therefor, upon which the lien is 
claimed," refers to the statement of the labor that was performed or 
materials or teams that were furnished, which was the subject-mat- 
ter of the statement to be filed in the county clerk's office of each 
county in which the labor was so performed or the materials so 
furnished. The word "therefor" cannot refer to the last labor that 
was performed, or the last materials that were furnished, by some 
other person. The construction placed upon the statute by the 
district judge, by which each claimant is required to file his claim 
within 60 days after the last day of the last month in which he per- 
formed any labor, or furnished any materials, meets with our ap- 
proval. The inconvenience of having the final decree postponed 
until ail lienors can be brought before the court who had subcon- 
tracts under the original contractor, is not so great as to leave pur- 
chasers and creditors indefinitely unadvised as to the existence of 
liens for work done and materials furnished until the last work had. 
been done or the last materials furnished under a contract for the 
construction of an entire railroad. The object of filing the claim is 
to give notice, not only to the owner, but to others interested ; and it 
seems very unreasonable to construe the statute so as to authorize 
the flling of such notice only after completion of the entire work, or a 
final abandonment of the contractor's obligation. 

3. As we hâve before stated, the contract between the contract 
Company and the railroad company obligated the latter to pay the 
former, as the work progressed, on monthly estimâtes embracing ail 
work done or materials furnished under the contract. The railroad 
company did make payments accordingly, on estimâtes which em- 
braced ail work done and materials furnished, whether by the con- 
tract company directly, or through its subcontractors. The insist- 
ence of the appellant is that the subcontractors must be taken to 
hâve entered upon their several subcontracts with référence to the 
v.68F.no.l— 7 
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obligatîoQ of the railroad company to pay on montlily estimâtes, as 
the work progressed, and therefore to be bound by ail payments 
thus made under the contract. This might be se, if tbe subcontract- 
ors' lien was a derivative one, and subordinate to the lien of the 
principal contracter. When the railroad company made the con- 
tract for the construction of its entire road, it did so in the face of 
the fact that the contracter might sublet the work, and that, if it 
did so, each subcontractor would be entitled, under the law, to a lien 
which could only be diseharged by the payment to such subcon- 
tractors of an équitable proportion of the original contract price. 
ïhis statute was as much a part of the original contract as if it had 
been written therein. Under the plain and explicit provision of 
the statute, there was no way for the railroad company to protect 
itself against the liens of subcontractors but by so distributing the 
contract price between ail who should contribute to the work of con- 
struction as that each incipient lienor should receive from it his pro 
rata of the contract price. An agreement to pay to the contracter this 
contract price in installments, as the work progressed, was an agree- 
ment inconsistent with self-protection. If an owner, in the face of 
such a statute, obligates himself to make payments in advance, or 
in installments, as the work progresses, he cannot complain if the 
effect of his own agreement is to leave him unprotected against the 
possible defaults of the contracter in paying subcontractors. We 
do not think that the effect of the statute is to suspend the owner's 
own contract, as to the time and mode of paying the original con- 
tracter. If he has made a foolish contract, it is nevertheless a valid 
one; and if he cannot get relief through an équitable injunction, in 
case subcontracts are made, but is forced to carry eut his agree- 
ment, he has no one to blame for his own folly in making a contract 
prejudicial to his own interests, in case subcontractors are left unpaid. 
From this it must follow that payments made to the contract com- 
pany, in excess of its pro rata proportion, for work and labor done or 
materials furnished by it, are no answer to the independent liens of 
subcontractors whose obligations hâve not been diseharged by the 
contract company. Jones, Liens, §§ 1304, 1305. What the eiïect 
would be if the principal contracter had made payments to his sub- 
contractors through orders made on .the owner, it is unnecessary for 
us to say, for no such question arises in this case. Payments made 
by the owner direct to a subcontractor in discharge of the subcon- 
tractor's claim and lien would, of course, operate as intended by the 
parties, and reduce to that extent the liability of the property for 
mechanics' liens, provided such payments were not in excess of the 
pro rata part of the contract price due to such subcontractor. So, 
also, it may be conceded that if the subcontractor expressly or im- 
pliedly agreed that the contract price might be paid to the prin- 
cipal contracter, and undertook, expressly or impliedly, to look to 
the principal contracter alone, such conduct would operate as an 
estoppel, and prevent the enforcement of any lien by the subcon- 
tractor. This case is, however, free from ail circumstances indicat- 
ing any agreement, express or implied, tliat the contract price might 
be paid to the principal contracter, and that such payment should 
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operate as a discharge, pro tanto, of the subcontractor's lien. There 
is nothing to indicate that in any wav the principal contracter re- 
ceived any part of the contract price as'^the agent of the subcontract- 
ors. The snbcontractors were in the situation of a créditer having 
two securities. ïhe principal contractor was primarily liable for 
the whole amount of their claims. In addition, they had a lien upon 
the owner's property for a proportionate part of each. claim against 
the contractor. Payments made by the principal contractor to a 
subcontractor would primarily be payments in discharge of the Per- 
sonal obligation of the principal contractor, and therefore applicable 
to that part of the subcontractor's claim in excess of his lien against 
the owner. This was the rule of distribution and application of 
payment adopted by the district judge who heard this case in the 
circuit court. We hâve given additional considération to the argu- 
ment presented hère by the Central Trust Company, that partial pay- 
ments made from time to lime by the principal contractor upon 
monthly estimâtes of work or materials done or f urnished by the sub- 
contractors should operate as an absolute discharge of so much of the 
claims of the subcontractors as was embraced within thd estimate 
paid, in full or in part. This question arises upon évidence that 
monthly estimâtes were made by the railroad company's chief en- 
gineer of work done or materials f urnished by subcontractors, and 
that the contractor, in very many instances, paid on such estimâtes 
90 per cent of the amount thus estimated. Upon thèse facts, counsel 
contend that the payments thus made by the contractor operated to 
absolutely discharge 90 per cent, of the entire work done and mate- 
rials furnished during the given month. This overlooks the fact 
that the subcontractors' contracts were entire contracts. They were 
contracts to do so much work and furnish so much material for a 
given sum of money, and that thèse monthly payments as the work 
progressed were upon estimâtes subject to correction. The learned 
district judge was right in holding that payments made upon such 
estimâtes were, in the last analysis, but partial payments upon sums 
due or to become due upon the subcontractors' entire contracts, and 
that as a partial payment made by the contractor, who was personally 
obligated to pay the whole of the sum, it should be properly treated 
as a payment upOn that proportion of the subcontractors' claims in 
excess of that secured by the lien. The same resuit will be brought 
about upon another theory, which is that, where the aggregate of 
the liens is for a sum in excess of the original contract price, each 
lienor is entitled, under the statute, to only a proportionate part of 
the contract price, and to a pro rata interest in the common security, 
and that he would be entitled, when he came to assert his claim 
against the common security, to obtain that pro rata upon the basis 
of his entire claim, and not upon the basis of the balance due after 
crediting his claim with payments made by the principal contractor 
on account of his personal liability. Bank v. Armstrong, 8 0. C. 
A. 155, 59 Fed. 379. Thus construed, it must follow that the dis- 
tribution of the original contract price should be made upon the 
basis of the entire lienable claim of each subcontractor to the work 
of construction. If the railroad company pays ont the contract price 
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before the work is completed or finally abandoned, then its liability 
to contractors or subcontractors left witb unpaid claims will be 
ascertained by an appraisement of the entire original contract price 
among the several persons who did work or furnished materials on 
the basis of the cost of the work. To lirait this distribution to those 
claims which were perfeeted by the statutory notice would be unjust 
to the owner, who had a right to distribute the contract price dur- 
ing the progress of the work. If, by prématuré distribution, one 
incipient lienor is paid more than his proportion, the owner will 
suffer the loss, and be remitted to his remedy against the original 
contractor. To require the contract price to be distributed alone 
among those who finally perfeeted their claims, and upon the basis 
of the amount of the claims shown by the completed liens, would do 
great injustice, and deprive the owner of the right to distribute the 
contract price among contributors to the work as it progressed. The 
fact that some of the subcontractors hâve been paid a larger per 
cent, of their claims by the principal contractor than others is an 
advantage of which they should not be deprived. If any part of their 
claims remains unpaid, they will be entitled to share in the common 
security ratably. That some of the subcontractors received some 
of the bonds paid by the railroad company to the principal con- 
tractor, and that others received the proceeds derived from sales 
of such bonds by the contractor, cannot affect the rule of distribu- 
tion. The bonds were paid to the contract company as an absolute 
payment, and became the property of that company, to do with as it 
saw fit. The contract company was absolutely liable to each sub- 
contractor for the fuU amount of the price agreed to be paid under 
the subcontracts. The aggregate sums thus due to subcontractors 
very much exceeded the original contract price. Payments made by 
the contract company were most often made from a common fund, 
arising in part from the capital of that company, and in part from 
prOceeds of sales of bonds receired from the railroad company; other 
payments were made on the check of the company against a fund 
traceable wholly to proceeds of sales of such bonds; and, in still 
other cases, partial payments were made in such bonds at an agreed 
cash valuation. But ail thèse payments were made, without regard 
to the source from which the fund or property came, upon the direct, 
Personal, pecuniary obligation of that company to its subcontractors, 
and in réduction of that acknowledged liability "between debtor and 
creditor. The flrst eiïect of thèse payments was to reduce the Per- 
sonal and primary liability of the payor. The second and indirect 
eiïect was to relieve the property of the railroad company, in so far 
as such payments, on proper application, might discharge the in- 
dependent liens of the subcontractors. If the subcontractor took 
pay in bonds at an agreed value, instead of money, it ought not to 
operate as a discharge of his lien to any greater extent than a like 
payment in money. If we are right in holding that a partial pay- 
ment in money by the contract company, upon its own absolute obli- 
gation, would not operate to defeat or release the direct lien of the 
subcontractor to a ratable proportion of the common security for any 
balance left unpaid, then it must follow, in the absence of an agrée- 
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ment to the contrary, tliat it is immaterial whether siich payment 
was made in bonds or money, and immateriaJ to inquire as to the 
origin of the contract company's title. The decree declaring the 
liability of the railroad company proceeded upon the basis we hâve 
indicated, and meets our approval. 

4. The next objection to the decree presented by the Central Trust 
Company is as to the method adopted for the ascertainment of the 
contract price agreed to be paid by the railroad company to the con- 
tract company. Appellants insist that it was the duty of the railroad 
company to withhold the payment of any part of the contract price 
until ail the work contracted for by the principal contractor or by 
subcontractors had been finished, and ail liens ascertained and per- 
fected; that at that time only the contract price should hâve been 
ascertained, and distributed among ail the persons entitled to share 
therein. This suggestion is based upon the peculiar facts of this 
case. The contract price was payable in bonds and shares of stock, 
and not in money. As between the principal contractor and the 
railroad company, the latter was obliged to pay this contract price 
only in bonds and stock. It was also obligated to make thèse pay- 
ments on estimâtes, as the work progressed. This the railroad com- 
pany did, and paid to the contract company, from time to time, as 
the work progressed, every dollar that it was obligated to pay. Thèse 
bonds were converted into money by the contract company, as re- 
ceived, and the proceeds of such sales were the principal source from 
which the contract company made its partial payments to its sub- 
contractors. The price of thèse bonds varied. Those first delivered 
are shown to hâve sold as high as 90 cents on the dollar, but from 
that time they declined in market value. Some were sold for 60 
cents, some for 40 cents, some for 30 cents; and after a receiver was 
appointed in this case, and thèse mechanics' liens asserted, the mar- 
ket value of the bonds had declined to from 12 to 17 cents on the 
dollar. Now the contention of the trust company is that the money 
value of the price to be paid by the railroad company should hâve 
been ascertained when the work was finally completed or abandoned. 
This contention would operate to reduce the money value of its con- 
tract to a comparatively insigniflcant sum. The position is inéqui- 
table, unjust, and legally unsound. The railroad company had placed 
itself in a position where it was obligated to pay ont thèse securities 
to the contract company from time to time. The statute, as we hâve 
before said, placed it under the obligation to see that the contract 
price was ratably distributed among ail persons who contributed to 
the building of the railroad, or the furnishing of materials. If its 
own contract was inconsistent with its protection against the inde- 
pendent liens of subcontractors, undischarged by a proper applica- 
tion of the contract price by the contractor in discharge of subcon- 
tractors' claims, it did not operate to destroy the contract, or to 
suspend its liability thereunder. It is perhaps true that it might 
hâve resorted to a court of equity, and hâve brought the contractor 
and subcontractors before the court, and compelled a distribution 
of the contract price ratably among ail the lienholders, or hâve ob- 
tained other équitable interférence, by way of an injunction prohibit- 
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ing the contract company from subletting any of its work unless it 
should give a bond for the protection of the owner against subcon- 
tractors and their liens. If the railroad company chose not to avail 
itself of possible équitable assistance, it had the right to go ahead, 
and pay the contract price into the hands of the contracter, as it had 
agreed to do, and take the risk of liability to subcontractors whose 
claims should be left unpaid. Now, this is exactly what the railroad 
company did. If the contract price had been payable in money, in- 
stead of bonds and stocks, no such question as this would hâve been 
material, but inasmuch as the subcontractors' lien is an independent 
one, and inasmuch as their contracts with the principal contractor 
were for money, it follows that the subcontractors' liens operated 
as a security for the payment of the money ; and it is no answer for 
the railroad company to say that it contracted to pay for the building 
of its road in land or bonds or shares, and therefore their lien is 
diSchargeable by land or bonds or shares. That would be so if the 
subcontractors' liens were by way of subrogation. It would be so if 
the subcontractors were limited to the amount due by the owner to 
the contractor at the time their liens were acquired. But the 
lien of the subcontractor, being an independent, direct lien, is a lien 
for the security of the money due on his contract with the principal 
contractor. It therefore becomes essential that the money value of 
the contract price to be paid by the owner shall be ascertained. The 
subcontractor is bound by that contract price, for the statute pro- 
fides that the aggregate amount of the liens shall not exceed the 
original contract price. The method adopted by the circuit court 
was to ascertain the market value of the bonds and shares at the 
time they were actually delivered by the railroad company to the 
contract company in pursuance of the contract between them. 
That method, we think, was the proper one, and did no injustice to 
any of the parties concerned. 

The insistenceof the appellees below,and again presented by their 
several cross appeals, was, that the contract price was |50,000 per 
lineal mile, plus the varions county aid bonds. This contentiou rests 
upon the assumption that for the construction of the railroad, and for 
the other expenditures to be made by the contract company, it agreed 
to pay |50,000 per lineal mile, in money, or, at its élection, in its bonds 
and shares. This assumption is radically erroneous. The contract 
flxed no money value whatever. It provided that "in payment for 
this work thus to be done, and the expenditures to be made, the rail- 
road company agrées to assign and deliver to the contract company 
the following named securities, to wit." This is followed by a de- 
tailed statement of the securities to be delivered in payment. By 
the third paragraph it was provided that payment should be made 
in monthly instaliments, as the work progressed. By the fourtli 
paragraph the railroad company agreed to deposit thèse securities, 
as soon as practicable, with the Louisville Safety-Vault Company, 
as trustée under this agreement. The fifth paragraph provides the 
method of ascertaining, from time to time, the payments due to the 
contract company, by prescribing that the chief englneer should, 
from month to month, certify in writing "what proportion the work 
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done, and material furnislied, bore to the total expenditures and 
cost of the railroad and equipments, wlien completed according to 
this contract, as same may be estimated by said engineer, and the 
amount payable on account thereof to said contract company, and 
thereupon the amount so certifled shall become immediately pay- 
able by the railroad company to the contract company." The sixth 
paragraph, which gave to the company an option to pay in money, 
was in thèse words: 

"Paragraph 6. As the several installments of money shall become due to 
the contract company under this agreement as above provided, it shall be 
the duty of the railroad company to pay the same in money, or to give to 
the trustée an order for a delivery to the contract company, or its order, 
of the securities deposited with it as above provided, equal in amount, at 
their par value, to the amount of such Installment, as fixed by the cer- 
tificate of the engineer. If the railroad company should pay any such in- 
stallments in monej', it may, upon deposltlng with the tnistee the receipt 
of the contract company therefor, withdraw from the hands of the trustée 
an equal amount, at par, of the bonds and capital stock of the railroad 
company, such withdi-awal to be in equal proportion of eaeh. If payment 
be made in securities, instead of money, the contract company shall be 
entltled to receive pro rata payments In the stocks and bonds of the rail- 
road company, after deducting the amounts paid in county bonds, as pro- 
vided In clause flrst of paragraph II. of this contract" 

It is difficult to draw an inference that the company was to pay at 
the rate of |50,000 per mile in the event it elected to pay in money, 
in place of securities. The estimâtes of the engineer were to be 
based on the proportion of the work done to the whole amount to be 
done. Thus, if the estimâtes showed that 10 per cent, of the whole 
work had beeu done and materials furnished, then 10 per cent, of the 
securities had been earned, and were deliverable. It is not within 
the bounds of reason that thèse securities were estimated at their 
par value, or that if, for any reason, the company had refused to de- 
liver them, a money judgment equal to the par of the stocks and 
bonds would hâve been recoverable. But, however this may be, the 
railroad company did deliver thèse stocks and bonds as they were 
earned; and this, as we hâve already seen, it had a right to do. The 
légal proposition that where a promise is in the alternative, to pay 
in money or in property, the promisor has an élection either to pay 
in money or the équivalent, and that, if he fail to pay in prop- 
erty on the day of payment, the right of élection is gone, and the 
promisee entitled to payment in money, is not applicable, upon 
the facts of this case. To be applicable, there must be a prom- 
ise to pay a deflnite sum of money, or rts équivalent in property, and 
there must be a failure to pay according to the contract. Neither 
essential is found hère. No contractual relation existed between the 
railroad company and the subcontractors. It was under no promise 
to pay them anything. It is true that they had a direct, statutory 
lien to secure them in the payment by the contracter of the sums due 
under their several subcontracts, and it is also true that they hâve 
been allowed money decrees against an owner who had a contract to 
pay only in property. But this is because the property has been 
paid over to the principal contracter, thus entitling them to a decree 
for a proportionate part of the value of the property. That value 
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was properly ascertained when the master reported its cash value 
when paid and delivered to the contract company. The amount to 
be paid in bonds and stocks for each lineal mile was manifestly not 
intended as the measure of a money priée to be paid, or of a money 
indebtedness in case of a default in the delivery of the securities. 
The price to be paid for the work was fixed with référence to the 
spéculative value of the securities in which it was to be paid, and it 
would be most gross injustice to hold that a price so payable f ur- 
nished the measure of a money indebtedness. In Eailroad Co. v. 
Kelley, 5 Ohio St. 180, the agreement was that 75 per cent, of the 
price of construction should be paid in money, and 25 per cent, in 
the stock of the company. The railroad company made default in 
delivery of the stock, and was Leld to h^ve lost the right to pay in 
stock. But upon a full considération of the contract the Ohio court 
held that the price was a stock price, and not a money price, and the 
price, as payable in stock, was not, in the contemplation of the par- 
ties, a money indebtedness, and that it would be a manifest injus- 
tice to give the contractors, in cash, what was measured by payment 
in spéculative stock. The court thereupon held that the market 
value of the stock was the measure of recovery. The cases of Moore 
V. Eaiiroâd Co., 12 Barb. 156, and Parks v. Marshall, 10 Ind. 21, are 
to the same effect. 

5. Appellants' tenth assignment of error is based upon the action 
of the court in overruling its twenty-ninth exception to the report of 
Spécial Master Du Belle. That exception was in thèse words : 

"Because the master valued $652,000 of bonds issued by the llichmond, 
Nicholasvllle, Irvine & BeattyvUle Railroad Company, and afterwards In- 
dorsed by the Louisville, New Albany & Chicago Railway Company, at 90 
cents ou the dollar, being the amouiit at -which they sold after such in- 
dorsement, Instead of valuing the said bonds at the sum they were wortli 
at the time they were received by the Ohio Valley Improvement & Con- 
tract Company without said indorsement." 

The contract company entered into an agreement with the Louis- 
ville, New Albany & Chicago Railway Company, a corporation of 
Indiana, by which the latter, in considération of the transfer to it of 
a controlling interest in the stock of the Richmond, Nicholasville, 
Irvine & Beattyville E;iilroad Company, agreed to indorse the bonds 
of the latter company, when delivered to the contract company. The 
latter company is not shown to hâve had anything to do with this 
arrangement, the considération for the indorsement proceeding 
wholly f rom the contract company. Bonds to the amount of several 
hundred thousand dollars were accordingly indorsed and sold before 
any question was made as to the validity of the indorsement. The 
master, in ascertaining the value of the contract price to be paid for 
construction, attached no value to the stock of the railroad company, 
except in so far as that stock had been used to enhance the value of 
the bonds, as fumishing a considération inducing the Indiana Rail- 
road Company to indorse the bonds of the Kentucky Railroad Com- 
pany. We are unable to see any injustice in this. While the stock 
had no deflnite market value in money, yet a controlling interest did 
hâve value sufficient to procure an indorsement on the bonds in 
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which the remainder of tlie price of construction was to be paid. If 
that indorsement enhanced the market value of those bonds, that en- 
hancement furnished a reasonably f air measure of the value of the 
shares which were part of the contract price. Before ail the bonds 
had been indorsed, and before most of them indorsed had been sold, 
the act of the Indiana Eailroad Company in undertaking to indorse 
the bonds of another railroad corporation was, in a judicial proceed- 
ing instituted by tbe Indiana Company against the contract Com- 
pany and other holders of indorsed bonds, declared null and void as 
ultra vires. This décision operated to deprive the contract company 
of any benefit from such indorsement on unsold bonds, but it did 
not rob it of the beneût already realized through the enhanced value 
of such bonds as bad been sold theretofore. To the extent of this 
benefit, it had been able to realize value from the shares of stock, 
and this enhanced value of the bonds actually sold was a fair meas- 
ure of the value of that part of the price of construction paid in 
shares. Costs of appeal will be paid out of the fund arising from 
the sale of the railroad. 
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Nos. 231, 236-239, 241-246. 

1. CORPOHATIONS— IdENTITY OÏ' StOCKHOLDKRS. 

The fact that the stockholders In two corporations are the same, or that 
one corporation exercises a controj over the other, through ownershlp of 
Its stoelî, or through the Identlty of the stockholders, such corporations 
being separately organlzed under distinct charters, does not make either 
the agent of the other, nor merge them into one, so as to make a contract 
of one corporation bindlng upon the other. 

2. Mbchauics" Liens— Kbntucky Statuts— Bfpbct dp Approval of Subcon- 

tkact by ownee. 

The R. Ry. Co. made a contract with the O. Contract Co. to build its 
road. Before the completlon of the work, the contract company, through 
exhaustlon of its resources, became unable to continue it and thereupon 
made a contract with the R. Construction Co. to complète the worli. ïhe 
railway company was Informed of such contract, and its board of di- 
rectors passed a résolution consenting thereto, and consenting, so far as 
it could lawfuUy do so, tliat the construction company should hâve a con- 
tractor's lien upon the railroad for ail work done. B.ûè, that such resolu- 
tlqp did not make the construction company a principal contracter with 
the railway company, nor give rise to a principal contractor's lien under 
the Kentucky statute (Barb. & C. Ky. St. 1894. §§ 2492-2495), but, at most, 
created a lien by contract, which could not be superior to mortgages or 
liens arising by statute. 

8. Samb— Application of Payment to Subcontkactok. 

The contract between the contract company and the construction com- 
pany for the completlon of the railroad provlded for the dolng of a 
variety of things, some of which were, and some were not, proper sub- 
jects of liens against the property of the railway company; and such 
contract, together with a modification thereof subsequently agreed upon, 
provlded that the construction company should be paid by the contract 
company the amount of money it expended in doing such things, and an 
equal amount of bonds of the railway company, which, at the time of the 
contract, were worth about 40 cents on the dollar. Hdà, that any hard- 
ness In the bargaln between the principal and subcontractor not amount- 
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Ing to fraud upon other lienors or the rallway company was not a reason 
for applying to payments made by the principal to the subcontractor any 
différent rule from that prevailing in other cases of such payments, and 
that the bond payments, applicable to the lienable part of the construction 
company's claim, the money payment not having been made, and, belng 
only obtainable through a lien on the railroad, should be applied primarily 
to that part of such claim in excess of what could be obtained by lien. 
Central Trust Co. v. Richmond, N., I. & B. R. Co., 68 Fed. 90, followed. 

4. Same— LienabIjB Claims. 

Eeld, further, that the construction company was not entitled to claim 
a lien, under such Kentucky statute, for money expended either for pur- 
chase of rlghts of way for the railroad, or for payment of salaries of Its 
officers, or for stationery and office expenses, or for a commission to a 
trust company for guarantying a contract for the purchase of rails, such 
guaranty being made necessary by the construction company's lack of 
funds and crédit, or for légal expenses in purchasing and condemning 
rlghts of way, rights of way not being material and légal services not 
being labor, within the meaning of the lien act 

6. SAMK — CONTKACT PrICB. 

The original contract between the railway company and the contract 
company included an agreement by the latter to pay the interest on the 
bonds of the former during construction, and for a year after. Ecld that, 
in estimating the gross contract priée for the building of the railroad, 
such interest was properly deducted from the whole amount to be paid. 

6. Same — Interest— Liens of Différent Prioritibs. 

Eeld, further, the amounts due from the contract company to its varions 
subcontractors having been due at the completlon of the work, except in 
the case of the construction company, whose payment was due at a flxed 
date after the completion of the work, that such subcontractors were en- 
titled, as against the contract company, to interest from the completion 
of the work, and, in the case of the construction company, from such 
fixed date, and that such interest was also properly allowable as against 
mortgage bondholders whose lien *as by statute made subséquent to the 
liens for labor and material furnished. 

7. Same— Material Lost by Négligence. 

One W., a subcontractor under the contract company for the construc- 
tion of a bridge, claimed a lien for material lost by the fall of a part of 
such bridge during construction. His contract provided that the material 
for the bridge, as delivered and paid for, should become the property of 
the contract company. It did not appear that the material had been paid 
for, but it did appear that the loss was due to W.'s own négligence. Hdd, 
that he was not entitled to a lien. 

8. Same— Place of Filing Lien. 

The statute provided that the statement claiming a lien should be filed 
In each county in which the labor was performed. One D. filed a lien 
for services as engineer in J. county. It appeared that his work had been 
principally In J. county, but that he did a small amount of work In W. 
county. Bdâ, that he should be allowed a lien for two-thlrds of the amount 
of his claim. 

9. Same— Material not Delivered. 

D. & O. prepared a quantity of railroad ties under a contract with the 
contract company. That company notified D. & G. that it would not 
accept the ties, and they were never delivered. Eeld, that D. & O. were 
not entitled to a lien. 

Appeal from the Circuit Court of the United States for the District 
of Kentucky, 

Thèse were appeals in the suit of Central Trust Co. v. Richmond, 
N., I. & B. B. Co., 68 Fed. 90, severally taken by the Richmond & 
Irvine Construction Co., L. F. Mann, J. E. Dougherty, Gr. W. Grourley, 
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W. B. Smith, D. Shannahan & Co^ J. W. Walker and others, John 
Mitchell & Co., M. A. Sullivan, Dickason & Crawford, and John Mc- 
Leod, from the decree of the circuit court settling the prioritiea 
among the various claimants of the f und arising from the sale of the 
railroad. 

Each of the appellants named above bas prosecuted a separate appeaL 
The gênerai facts out of which the questions presented by them aiise hâve 
been stated In the opinion filed upon the appeal of Central Trust Co. v. 
Rlchmond, N., I. & B. R. Co. (belng No. 240 on thla docket) 68 Fed. 90. 
Thèse gênerai facts need not be again etated. Many of the questions 
arising upon the separate asslgnments of error filed by the several appel- 
lants are fuUy covered by the opinion In the case above referred to. The 
court, In this opinion, wlll confine itself to such questions as were not 
necessarlly Involved In the former case. 

A. E. Richards and J. B. Baskin, for Central Trust Co. 

W. A. Sudduth and H. L. Stone, for Richmond Const Co. 

Earnest Macpherson, for John Mitchell & Co. 

St John Boyle, for Louisville Trust Co. 

Matthew O'Doherty, for D. Shannahan & Co. 

Humphrey & Davie, for D. Shannahan & Co. and J. W. Walker. 

Pirtie & Trabue, for Dickason & Crawford. 

Before TAFT and LURTON, Circuit Judges, and SEVERE]SIS, 
District Judge. 

LURTON, Circuit Judge, after stating the facts as aboyé, delivered 
the opinion of the court. 

1. One of the principal questions presented by the appeal of Ihe 
Richmond & Irvine Construction Company concerns the relation 
which it bears to the appellee the Richmond, Mcholasville, Irvine & 
Beattyville Railroad Company. Its contention is that it is properly 
to be considered as a contractor with the railroad company^ and it 
assigns as error that the circuit court did not so hold, instead of con- 
struing it to be a subcontractor under the Ohio Valley Improvement 
& Contract Company. As will appear more fully by the opinion 
of the court heretofore filed in the case of Central Trust Co. v. Rich- 
mond, N., L & B. R Co., 68 Fed. 90, the Ohio Valley Improvement 
& Contract Company had contracted with the said railroad company 
to construct and equip the entire Une of railroad of the said railroad 
company. The Ohio Valley Improvement & Contract Company, 
hereafter designated as the "Contract Company," after doing the 
larger part of the work and fnrnishing the greater part of the materi- 
als for that purpose, became financially embarrassed, and unable to 
complète its contract without assistance. It had agreed to construct 
and equip the said line of railroad for the bonds and stocks of the 
railroad company. Thus ail the assets of the railroad company had 
either been paid or pledged to it, and when the latter became unable 
to go on with the work the railroad company was in no condition, 
financially, to complète the construction itself. In this situation of 
afEairs the contract company entered into an agreement with the ap- 
pellant the Richmond & Irvine Construction Company, hereafter 
designated the "Construction Company," that the latter should com- 
plète the work of construction between Richmond and Irvine, Ky., 
and fumish ail necessary materials. It also agreed to purchaM 
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and hold certain coupons detached from the bonds of the railroad 
Company, whicà coupons the contract company, under its agreement 
with the railroad company, waa under obligation to pay, and to pur- 
chase and hold certain subcontractors' lien claims due by the con- 
tract company. The agreement between the construction company 
and contract company provided that the former should haye a "sub- 
contractors' lien" on the property of the railroad company. The 
subscribed capital stock of the construction company was estimated 
to be 1200,000. It contracted to do work and furnish materials of 
an estimated Talue of not more than $140,000, and to expend the bal- 
ance of its subscribed capital stock in the purchase of the coupons 
and subcontractors' liens designated by the contract. The contract 
concluded in the f ollowing words : 

"And said contract company agrées to pay the said construction company 
for said worli, materials, and such claims as may be so purchased, the sum 
$400,000, to be paid as follows: In the new 5 per cent, flrst mortgage bonds 
of said railroad company the sum of $200,000 as soon as the bonds are 
printed and ready for delivery, and the sum of $200,000 In money due and 
payable at the expiration of thlrty days after the track of said railroad is 
laid and completed as aforesaid from Richmond, , Ky., to the Kentucky 
river, opposite Irvine, Ky.; but, should said sum not be paid at maturlty, 
the same shall bear no interest until January 1, 1892." 

It was signed only by the contract company and the construction 
company. The contention of appellants that this contract is to be 
construed as a contract of the railroad company, and its relation as 
that of an original contracter, is based upon two propositions: 

First. It contends that under the évidence in this case the con- 
tract company was, in légal effect, the railroad company, and that 
engagements made by it were, in légal effect, engagements made by 
the railroad company. In support of this, appellant has endeavored 
to show that the stockholders in each corporation were the same, 
and that the contract company dominated and controlled the rail- 
road company. The contract company was a légal corporation, 
wholly distinct and separate from the railroad company. The fact 
that the stockholders in each may hâve been the same persons does 
not operate to destroy the légal identity of either corporation. Nei- 
ther dœs the fact that the one corporation exercised a controlling 
iniiuence over the other through the ownership of its stock or through 
the identity of stockholders, operate to make either the agent of 
the other, or to merge the two corporations into one. There is no 
prêteuse of any fraudulent concealment of the interest of the one 
corporation in the other, or of the fact that the persons controlling 
the one corporation likewise controlled the other. The ofQcers and 
agents of the construction company were fully aware of the relations 
which existed between the two companies. They also knew that the 
contract company was under obligation to build and equip the rail- 
road for the railroad company. With this knowledge of the rela- 
tions of each corporation to the other, it deliberately entered into a 
contract with the contract company to do work for and under the 
contract company, as a subcontractor. The facts of this case are 
very much the facts which appeared in the case of Trust Co. v. 
Bridges, 6 C. G. A. 539, 57 Ped, 753. In that case the court dis- 



EICHMOXD & I. CONSr. CO. V. EICHMOiND, N., I. & B. B. CO. 109 

tinctly keld, on substantially the same facts, that the corporations 
were to be treated as distinct entities, and that neither was to be 
treated as the agent of the other, when openly contracting for itself, 
and in its own corporate name. 

Second. Appellant also rests its contention upon the légal effect 
of the action of the board of directors of the railroad company con- 
tained in certain resolutions found upon the minutes of the board, aa 
follows : 

"Whereas, the Richmond, NlcholasviUe, Irvine & Beattyville Railroad 
Company, hereinafter designated the 'Railroad Company,' is informed by 
the Ohio Valley Improvement & Contract Company, hereinafter designated 
the 'Improvement Company,' that it désires to make a subcontract with the 
Richmond & Irvine Gonstruetlon Company, hereinafter designated the 
'Construction Company,' substantially as follows, to wlt: First. That said 
-construction company wlU finish th« work of construction necessary to be 
done upon the railroad of the railroad company from Versailles to Irvine, 
accordlng to the construction contract of October 11, 1888, which, it is es- 
timated, will require something less than $140,000. Second. That said 
construction company shall purchase and take up certain lien claims of 
subcontractors, now existing and unpaid, for work heretofore done and 
materlal fumlshed on tbe Une of the railroad, the lien claims to be pur- 
chased, added to the cost of the work and materlals, to aggregate $200,000. 
Third. That said improvement company will pay to said construction com- 
pany, in money, the amount so paid out both in construction and in the 
purchase of subcontractor's lien claims, amounting In the aggregate to 
$200,000, and will pay to the said construction company, as an additional 
considération, in 5 per cent, bonds of this company, an amount equal, at 
par value, to the amount of money to be so paid by the Improvement com- 
pany to the construction company. Now, be It resolved, that the Rich- 
mond, Nlcholasville, Irvine & Beattyville Railroad Company does hereby 
consent to the subletting by said improvement company to said construc- 
tion company upon substantially the terms above mentioned, and consents, 
so far as this company can lawfùlly do so, that said construction company 
shall hâve a contractor's lien upon the railroad for ail work done and ma- 
terlal furnished and claims purchased as above mentioned." 

Thèse resolutions do not operate to make the railroad company a 
principal contractor, within the meaning of the Kentucky lien act, 
being sections 2i92-2495, St. Ky. 1894, by Barbour and Carroll, and 
which hâve been f ully set out in the opinion of this court flled in the 
principal case. A contractor, within the meaning of that act, is one 
who does work or furnishes material for the owner, and upon a con- 
tract with the owner for the payment of the contract price. A sub- 
contractor, within the meaning of that act, is one who contractsunder 
and with the principal contractor. Now, nothing in thèse resolutions 
obligated the railroad company to pay the construction company for 
the work and materials which it was to do and furnish, and for the 
lien claims which it was to purchase and hold. The railroad com- 
pany was obligated to the contract company to the extent of the 
«ontract price mentioned in the contract between them. The labor 
and materials which the construction company undertook to furnish 
are a part of the same labor and materials which the contract com- 
pany had agreed to furnish, and for which the railroad company was 
bound to pay. There is nothing in thèse resolutions which indicates 
that the railroad company intended to personally assume liability to 
Ihe construction company. The language that "it consents, so far as 
this company can lawfùlly do so, that said construction company 
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sliall hâve a contractor's lien upon the railroad for work done and 
material furnished and claims purchased," implies simply a lien by 
contract. A contractor's lien, per se, is one that arises bj opération ot 
law, independently of the express terms of any contract. It springs 
ont of the obligation to pay for the stipulated labor and the promised 
material s, wheu furnished, provided the contractor shall give the 
notice required by statute. McMurray v. Brown, 91 U. S. 260. This, 
at most, is an agreement for a lien by contract. No lien dépendent 
upon a contract for a lien would be effectuai as against mortgages, 
or the liens of contractors or subcontractors created by the lien stat- 
ute. We agrée with the holding of the circuit court that the rela- 
tions which existed between the Richmond & Irvine Construction 
Company and the railroad company was not that of contractor and 
owner, but of subcontractor and owner. 

2. The nineteenth assignment of error flled by the construction 
company présents a question concerning the application of a pay- 
ment of part of the contract price in railroad bonds, made by the 
contract company to the construction company. The rule in regard 
to partial payments made by the contract cdmpany to its subcon- 
tractors, and the effeet of such payments upon the lien of such sub- 
contractors, is fully stated and explained in the opinion flled upon 
the questions involved by the appeal of the Central Trust Company, 
and need not be hère repeated. That rule was applied to ail pay- 
ments made to subcontractors, except only the construction com- 
pany. The learned district judge who heard this case in the circuit 
court deemed the contract between the contract company and the 
construction company so peculiar as to justify a departure from the 
gênerai rule adopted with référence to partial payments made to 
other subcontractors by the contract company. The peculiarity of 
that contract consisted, not only in the great variety of things which 
the construction company undertook to do, but in the odd way in 
which the price was to be flxed which was to be paid for ail its 
undertakings. The construction company was a corporation organ- 
ized for the express purpose of helping the contract company ont of 
its difficulties. It obligated itself to do ail that the contract company 
had contracted to do, and had not done, on that part of the road 
between Richmond and Irvine, Ky. This involved the acquirement 
of rights of way, grading, track laying, bridge and dépôt building, 
the fumishing of ail necessary materials, including steel rails, etc. 
The contract company had, as more fully appears in the principal 
opinion, obligated itself to pay the interest upon the bonds of the 
railroad company during. construction, and for one year thereafter. 
It owed a great deal of money to subcontractors for work finished 
and materials furnished. Its obligation to pay matured coupons, 
and to pay subcontractors having liens, had to be provided for, and 
so the construction company undertook to buy and hold matured 
coupons not exceeding $12,000 in par value, and to purchase and 
hold for its beneflt subcontractors' lien claims to be designated by 
the contract company. The total capital stock of the construction 
company was flxed at $200,000. Of this capital it undertook to use 
$140,000 in expenditures on the work of construction. The expendi- 
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tures upon this account, it was provided, shonld include "the actual 
cost and expenditures" on account of labor done, materials f urnish- 
ed, and rights of way acquired, "including the salaries of said con- 
struction company's oflScers and agents." The remainder of its cap- 
ital, estimated at 140,000, was to be expended in the purchase of ma- 
tured coupons and lien claims. Thus it was contemplated that the 
construction company should actually expend |200,000 for the beneflt 
of the contract company in the completion of a considérable part of 
the work undertaken by that company for the railroad company. 
How was it to be compensated for this use of its capital? What 
price was the contract company to pay for ail the undertakings in- 
cluded in this rather unusual contract? This is answered by the 
contract. The concluding covenant is in thèse words : 

"And said contract company agrées to pay the said construction coApany 
for said worlî, materials, and such claims as may be so purchased, the 
sum of $400,000, to be pald as foUows: In the new 5 per cent, flrst mort- 
gage bonds of said railroad company, the sum of $200,000 as soon as the 
bonds are printed and ready for delivery, and the sum of $200,000 in money 
due and payable at the expiration of thirty days after the track of said 
railroad is laid and completed as aforesaid from Kichmond, Ky., to the 
Kentucky river, opposite Irvine, Ky., but should said sum not be paid at 
maturity, the same shall bear no interest until January 1, 1892." 

Subsequently a modification of the contract was agreed upon, as 
follows: 

"The agreement attached hereto between the undersigned, bearing date 

January , 1891, was made with the expectation and understanding 

that the paid-up capital stock of the Rlchmond & Irvine Construction Com^ 
pany should equal the sum of $200,000 in money which was to be expendecl 
In the prosecution of the work of constracting the R., N., I. & B. R. R. and 
the purchase of the lien claims mentioned in said contract. Now, this 
writing witnesseth, that if the said paid-up capital stock should fall short 
of the said $200,000, then the Rlchmond & Irvine Construction Company 
shall only be pald under said contract an amount of bonds equal to said 
pald-up capital stock, and a like amount In money. In testimony whereof, 
we hâve hereunto subscribed our names this, the 7th day of February, 
1891." 

The capital expended did in fact f ail short of that anticipated, and 
the bond payment made by the contract company was correspond- 
ingly reduced. This agreement comes at last to this: that in place of 
agreeing, in the first instance, upon a definite price to be paid for 
what the construction company agreed to do and expend, the parties 
to that contract agreed that the price to be paid should be the actual 
amount of the cash expenditures plus the value of an equal amount 
of securities, which, as shown by the master's report, were worth 
40 per cent, of their value. This arrangement settled definitely the 
profit allowed the construction company upon its entire outlay, pro- 
vided the whole of the price should be paid or collectible. The con- 
tract may hâve been a hard bargain, as between the contracting cor- 
porations, and this view, in part, may account for the exceptional 
rule enforced in regard to the application of the partial payment so 
as to reduce the amount of its lienable claim, as well as the amount 
of its pro rata enforceable against the property of the railroad com- 
pany. On the othei hand, it is to be remembered, in mitigation, that 
this profit was more apparent than real. The market value of the 
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bonds rapidly depreciated after their delivery, and, wlien thèse suits 
were instituted, had declined to perhaps 15 per cent, of their par 
value. There was no probability of the payment of the cash part of 
the contract price, except through the enforcement of the statutory 
lien. The cost, delay, and uncertain resuit of a suit enf orcing such a 
lien, as well as the uncertain and spéculative value of the payment 
in bonds, were proper matters to be taken into considération in flx- 
ing the gross price to be paid for ail the construction company under- 
took to do and expend. The contract was one which did not affect 
the légal liability of the railroad company, nor did it subject its 
property to any larger lien than was already fastened upon it. It 
had an indirect effect due to the fact that the railroad company had 
already paid the contract company more than its ratable share in 
the original contract price, and so it indirectly affected the holders 
of the mortgage bonds, and of subcontractors' lien claims. But this 
indirect effect would resuit from any unwise subcontract made by 
the principal contractor. In the absence of intentional fraud, such 
indirect conséquences are not matters of which the parties affected 
can complain. What the court was called upon to do was to ascer- 
tain the contract price due from the principal contractor to each sub- 
contractor, eliminate from that so much of the price as was for work 
or expenditures nonlienable under the statute, and then ascertain 
the pro rata of the original contract price properly earned by each 
subcontractor. The mère hardness of the bargain between the prin- 
cipal contractor and its subcontractors, not amounting to a fraud 
upon other lienors or the railroad company, should hâve no effect in 
determining the pro rata of each subcontractor in the original con- 
tract price. The flrst direction in the decree, for an apportionment of 
the bond payment ratably between so much of the claim of the con- 
struction company as was entitled to the beneflt of the statutory lien 
and that which was nonlienable, seems to be justifled by the terms 
of the contract, and is therefore afSrmed. In substance, that agree- 
ment was, that for each one dollar of money expended, the contract 
company would pay one dollar in money and one dollar in bonds. 
The bond payment must be treated as having been made ratably 
upon the lienable and nonlienable expenditures. But so much of 
the decree as directed that that part of the bond payment applicable 
to its lienable claim should be again prorated between that part of 
its lienable claim as was in excess of, and so much of it as was with- 
in its pro rata share of, the original contract price, was erroneous. 
We see no reason for applying that payment in any other manner 
than was adopted with référence to other subcontractors' liens. 

3. The same appellant assigns as error that the court disallowed 
interest on its pro rata, except from the date of decree. We think 
this was error. The agreement between the contract company and 
the construction company provided that the actual cost of work and 
labor and expenditures for material, etc., made by the construction 
company for the contract company should be "payable at the expira- 
tion of thirty days after the track of said railroad is laid and com- 
pleted as aforesaid from Richmond, Ky., to the Kentucky river, op- 
posite Irvine, Ky.; and, should said sum notbe paid at maturity, the 
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same shall bear no interest until January 1, 1892." We think this is 
an express contract for payment upon the completion of the work, 
and an implied promise to pay interest from and after January 1, 
1892. Redfield v. Iron Co., 110 U. S. 176, 3 Sup. Ct 570. Under this 
contract this appellant should hâve been allowed interest, in accord- 
ance with the terms of the contract, after January 1, 1892. 

4. The contract between the construction company and the con- 
tract Company provided for the doing of many things, and the ex- 
penditures of money on many accounts, which the circuit court held 
were not lienable matters. Ail thèse expenditures made by the 
construction company, and which were excluded from the lienable 
daim of that company, were made matters of exception to the re- 
port of the spécial master, and the ruling of the court thereon has 
been assigned as error. We are of opinion that the court's ruling 
was correct, with respect to each and ail of thèse matters thus ex- 
cluded from the lienable claim. Money paid for purchase of rights 
of way is neither work nor material, within the meaning of the lien 
act. Neither is money expended in the payment of the salaries of 
the président of the construction company and its other gênerai of- 
ficers, although properly chargeable to the contract company, as 
between it and the construction company. Nor were the expenses of 
the construction company for stationery, and like office material, 
lienable claims. The construction company paid $2,346.29 to a trust 
company to secure its guaranty upôn a contract made by the con- 
struction company for the purchase of steel rails. Appellant in- 
sists that this expenditure constitutes a part of the actual cost of the 
Steel rails which it had contracted to fumish for the completion of 
the road. We think that that expenditure was one resulting alone 
from its own want of sufflcient cash capital, or its own insuffldient 
crédit, and that no such expenditure was within the meaning or 
spirit of the contract between it and the contract company. ïï its 
own capital or crédit had been sufiScient, no such expense need hâve 
been incurred; and the contract makes no provision, directly or in- 
directly, for compensating the construction company for expenses di- 
rectly due to its own insufficient capital or crédit. The construc- 
tion company paid out some $10,000 for légal expenses incurred in 
purchasing or condemning rights of way. The court held such ex- 
penditures were not lienable. There was no error in this, for two 
reasons: First, because the furnishing of rights of way is not the 
furnishing of "materials," within the lien act; second, légal service 
rendered by counsel is not "labor," within the meaning of the lien 
statute. 

5. Each of the appellants has filed numerous assignments of error 
touching the improper exclusion of items of expenditure which it is 
now insisted should hâve been included in ascertaining the total 
original contract price entitled to the statutory lien, and to be 
prorated among ail who contributed to the proper work of con- 
struction, It is sufiScient to say that we hâve given careful at- 
tention to the various assignments and the évidence relating to 
them upon which this class of objections to the decree hâve 
been presented to this court, and we flnd that none of the assign- 

v.ySF.no.l — 8 



114 FEDERAL BBPOBTER, VOl. 68. 

ments of error to the manner in wMch the original contract price 
was ascertained are well taken. The déduction from the gross 
contract price of a sum regarded as necessarj on the évidence 
for the completion of the railroad seems to us to be well sup- 
ported by the weight of proof. Error has been assigned because of 
an alleged erroneous déduction from the gross contract price on ac- 
count of the agréement of the contract company to pay the interest 
upon the bonds of the railroad company durlng construction, and 
two installments after completion, of the road. We are of opinion 
that the ruling of the circuit court upon this point was correct. It 
was very essential to the contract company that the interest upon 
the bonds should be provided for during construction, and for such 
a period thereafter as it was reasonable to présume that the earn- 
ings of the road would be insufQcient to pay. As the prospective 
owner of the bonds to be issued, it was directly interested in the 
maintenance of the crédit of the railroad company. And so much 
of the contract as obligated the contract company to maintain the 
crédit of the railroad company seems to hâve been based upon this 
obvious proposition. This agréement was not, in our judgment, at 
ail dépendent upon the opération of the road as complet ed by the 
Louisville Southern Railroad Company. It was an absolute contract 
to pay accruing interest for the time indicated, and formed a con- 
sidérable élément in the détermination of the contract price. The 
interest unpaid was properly deducted from the contract price, and 
ail the assignments of error relating thereto are overruled. 

6. The decree allowed none of the subcontractors interest except 
from the date of the final decree. This has been assigned as error. 
We hâve already passed upon this matter, so far as the construction 
company is interested. The disallowance of interest seems to hâve 
been based upon the assumption that there was no contract between 
the contract company and the subcontractors for the payment of 
interest, and that the allowance of interest upon such claims, in the 
absence of a local statute, was within the sound discrétion of the 
court. The court seemed also to attach importance to the fact that 
the litigation which has resulted in delay was not vexations, but nec- 
essary for the proper marshaling of liens. The question divides 
itself : First, is interest properly allowable as between the contract 
company and its subcontractors? Second, is there any reason 
which should move the conscience of a chancellor to disallow inter- 
est because of its indirect efEect upon the rights of another class 
of creditors? In gênerai terms, it may be stated that the contracts 
between the contract company and its subcontractors provided for 
payments of a proportionate part of the contract price on monthly 
estimâtes as the work progressed, and for payment of ail balances 
due on the completion of the work. There seems never to hâve been 
any serious controversy as to thèse balances due to subcontractors, 
except in regard to a claim for so-called extra work and materials 
asserted by appellant Walker. Their claims were not paid because 
the contract company was unable to pay them, and not because it 
disputed its liability. As between the contract company and the 
subcontractors, there can be no serious contention but that interest 
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should be paid f rom and after the completion of the work and the 
filing of their lien notices as required by statute. That filing is the 
f ull équivalent of the rendition of a stated account. In the case of 
Young T. Godbe, 15 Wall. 565, the court said with regard to the 
allowance of interest upon an open account that : 

"If the debt ought to be paid at a particuiar time, and is not, owing to the 
default of the debtor, the créditer is entitled to Interest from ttiat time, by 
way of compensation for the delay in payment. And If the account be stated, 
as the évidence went to show was the case hère, interest begins to run at 
once." 

This rule announced by the suprême court of the United States 
seems to be in entire accord with the latest utterances of the su- 
prême court of the state of Kentucky. In the case of Henderson 
Cotton Manuf'g Co. v. Lowell Machine Shops, 86 Ky. 668, 7 S. W. 
142, the court said, concerning the allowance of interest upon an 
account for machinery sold and payable at a deûnite time by agree- 
ment of the parties : 

"The true ground upon which to put the allowance of interest 'is the fault 
ot the party who is to pay the debt If he has made default of payment, 
then, ex aequo et bono, he should reimburse the créditer for keeping him out 
of the use of his money. He should render an équivalent for the use of 
what is not his own. If there be a specified time for payment, and a failure 
to then pay, or a demand of payment of a llquidated claim, and default, then 
the debt should, as a matter of law, bear interest from the time of such fail- 
ure. This is the current of authority, and It is supported by both right and 
reason." 

Neither is there anything in the case of Redfleld v. Iron Co., 110 
U. S. 174, 3 Sup. et. 570, or Thomas v. Car Ce, 149 U. S. 116, 13 Sup. 
et. 824, which conflicts with the doctrine as stated in Young v. 
Grodbe and Henderson Cotton Manuf'g Co. v. Lowell Machine Shops, 
cited above. In Redfleld v. Iron Co., Justice Matthews, in discuss- 
ing this question, said, for the court: 

"Interest is given on money demands as damages for delay in payment, 
being just compensation to the plaintiff for a default on the part of his 
debtor. Where It is reserved expressly in the contract, or is implied by the 
nature of the promise, it becomes part of the debt, and is recoverable as of 
right; but, when it is given as damages, it is often matter of discrétion, 
in cases like the présent, of recoveries for excessive duties paid under pro- 
test, it was held in Erskine v. Van Arsdale, 15 Wall. 75, that the jury might 
add interest, the plaintiff ordinarily being entitled to it from the time of the 
illégal exaction. But where interest is recoverable, not as part of the con- 
tract, but by way of damages, if the plaintiff has been guilty of lâches in 
unreasonably delaying the prosecution of his claim, it may be properly with- 
held. Bann v. Dalzell, 3 Car. & P. 37G; Newell v. Keith, 11 Vt. 214; Express 
Oo. V. Milton, 11 Bush, 49." 

In Thomas v. Car Co., heretofore cited, there seems to hâve been 
no deûnite time agreed upon as to payment, and interest was disal- 
lowed because, as the court said, the delay in payment "was occa- 
sioned by resisting demands made by the car company, which the 
resuit of the litigation shows were excessive, if not extortionate." 
The contract company was in default, and interest is properly allow- 
able from the time it failed to pay according to its promise, by way 
of compensation for the delay in payment. Neither is there any- 
thing in the fact that the railroad company is iusolvent, nor in the 
fact that the allowance of interest will diminish the fund to which 
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the bondholders may look for the payment of their bonds. The 
language relied upon in support of the decree disallowing interest, 
from the opinion in Thomas v. Car Co., that "as a gênerai rule, af ter 
property of an insolvent passes into the hands of a reeeiver, or of an 
assignée in insolvency, interest is not allowable on the claims against 
the funds," was not a point upon which that case turned, and was 
doubtless intended to apply only to a case where the fund is insuffi- 
cient to pay ail, and the ereditors are ail of the same rank, as in the 
distribution of the assets of an insolvent bank, as in White v. Knox, 
111 U. S. 784, 4 Sup. et. 686, and Bank v. Armstrong, 8 G. G. A. 155, 
59 Fed. 372. This is not a case of the distribution of an insufificient 
fund among lienors of the same rank. The lien claims of the sub- 
contractors are by the statute preferred over the mortgage, and the 
bondholders are entitled only to that which remains after senior 
liens are satisfled. If interest is properly due, as between créditer 
and debtor, the interest is just as much a part of the principal claim 
as the principal thereof. A like controversy arose in the case of 
Trust Co. V. Condon (decided by this court March 5, 1895, and not 
yet officially reported) 67 Fed. 84. There, as hère, the contest was 
between subcontractors and mortgage ereditors. The distinctions 
between the two cases is that, under the Tennessee statute con- 
strued in that case, the lien of thë subcontractor was derived from, 
and subordinate to, the lien of the contractor, and his recovery 
against the property of the owner was limited to such sum as might 
be found due the principal contractor at the time the several sub- 
contractors' liens accrued. The question in that case was as to the 
extent of the liability of the raUroad property to the contractor. 
Judge Taft, who delivered the opinion of the court in that case, con- 
cerning thèse subcontractors' liens, said: 

"They were liens superior to the bonds. They should bear interest, or, what 
is the same thlng, the fund from which they are payable should bear Interest 
until paid. The security and priority of the lien attach as well to interest as 
to principal. The aggregate of the subcontractors' claims exceeds by at least 
lifty per cent, the fund due Eager, even with interest, so that in the dis- 
tribution no interest need be calculated on the claims after December 15, 
1890, for the share applicable to each will not be varied by adding interest 
to ail claims for the same period from December 15, 1890, to the date of the 
decree. But the limit in the aggregate of the liens flxed on the property must 
be increased by Interest until satisfaction. This is not a case where the dis- 
tribution is to be made pro rata between the llenholders and the bondholders, 
In which case, of course, interest is not to be calculated upon the claims after 
tûe time of the séquestration of the property for sale and distribution, so 
long as the claim cannot be paid in full. Banlj v. Armstrong, 16 U. S. App. 
4t)5, 8 C. C. A. 155, 59 Fed. 372. In the distribution of the proceeds of a com- 
mon security between liens of différent priorities, we know of no principle by 
which Interest can be stopped on the amount of the superior lien until its 
satisfaction. As between the bondholders and the lienholders, the lienholders 
are entitled to interest to the day of payment, and the decree should there- 
fore include interest on the amount herein found due Eager from December 
15, 1890, until it shall be entered." 

One error assigned by appellant Walker and otb»>*>i needs to be 
especially noticed. J. W. Walker had a contract with the contract 
Company for the érection of four bridges, for which he was to re- 
çoive the sum of $146,200. One of thèse bridges was known as the 
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"Marble Creek Bridge," and îts price was to be f37,000. During 
the érection of this bridge a large portion of it fell into a deep ravine, 
destroying or seriously damaging a large part of the material whicli 
had been plaeed in tlie incompleted structure. New material, of 
the value of $15,328.62, was furnished by Mr. Walker, and replaced 
in the bridga The court declined to allow this claim, being of 
opinion that the loss should fall upon him, and net upon the contract 
company, nor upon the railroad company. The cause of the accident 
is unexplained. The employés of the bridge contracter were in the 
exclusive control of the work. The bridge fell, not from any vio- 
lent storm, or by reason of any extraordinary natural cause. The 
clcar inference is that it fell by reason of defective engineering; 
that it was insufflciently supported, or subjected by the bridge 
builders to some unnecessary strain. Appellant insists that he 
should be reimbursed for the new material: First. Because he al- 
lèges that the contract company agreed to reimburse him for the 
material destroyed by the falling of this bridge. We quite agrée 
with the master and the district judge who tried this case, that ap- 
pellant did not successfully sustain his contentions to an agreement 
to reimburse him for the new material necessitated by the falling 
of the bridge. Second. He insists that the title to the material 
damaged or destroyed was in the contract company, and that, there- 
fore, it ought to sustain the loss. This contention is bottomed upon 
the fact that the agreement provided for the payment of the con- 
tract price in installments, as the material was delivered on the 
ground, less 10 per cent of the value thereof. The contract con- 
cluded as follows: 

"The balance of the contract priée for each structure, including the ten per 
cent reserved on the monthly estimâtes, is to become due and payable as 
each structure is completed and inspected and approved, according to both 
spécifications attached hereto. As payments are made upon the material, 
the title to the same is to become vested pro rata in the party of the second 
part." 

The proof fails to show that the material was in fact paid for 
as delivered, to any considérable extent. But we are of opin- 
ion, eveu if the material had been in part paid for, so that the 
title had vested in proportion to the payments in the contract com- 
pany, that under the circumstances of this case the appellant ought 
not to be allowed to recover the value of this material, necessitated 
by an accident for which his own employés were manifestly respon- 
sible. The most he could claim, under any considération, would be 
that each of the contracting parties should share the loss in the 
proportion that they held title to the material destroyed. The bur- 
den was certainly put upon appellant to establish the extent of his 
claim. This he has not done. But upon the ground flrst indicated, 
tp wit, that the accident was the resuit of the négligence of the 
bridge contracter, and was not contributed to or brought about by 
any fault or neglect of the contract company whatever, the loss 
ought, therefore, to fall upon the party responsible for the accident. 

The appeals of G. W. Gourley, W. B, Smith, C. F. & A. R. Burnan, 
J. W. Caperton, and John Bennett are from decrees disallowing 
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their claims as nonlienable under tte statute. The appellants re- 
ferred to rendered légal services in obtaining railroad rights of way 
under the contract of the construction company. We bave already 
ruled tbat money expended in acquiring rights of way is not the 
subject of a lien under the statute. For the same reason, it must 
be held that légal or other services rendered to either the contractor 
or subcontractor in acquiring rights of way are not claims for "labor" 
done or furnished, within the meaning of the statute giving a "labor" 
lien. The decrees dismissing their intervening pétitions must be 
afîirmed. 

J. E. Dougherty appeals because a claim for $454.10 for services as 
a civil engineer in the construction of the railroad was disallowed. 
The ground upon vi^hich it was disallowed was that his services were 
rendered within the counties of Jessamine and Woodford, and the 
claim flled in Jessamine county alone. The Kentucky act giving a 
lien for labor required that the verifled statement claiming a lien 
should be flled in the county clerk's office of "each county in which 
the labor was performed." The only évidence conceming the lo- 
cality in which Dougherty did his work is that during September, 
October, and November, 1890, "Dougherty's work was principally in 
Jessamine county, and his headquarters were in that county," and 
that "he did a small amount of work during that time in Woodford." 
The itemized statement of his account flled in Jessamine county was 
as follows: 

Ohio Valley Improvement & Contract Co. to J. E. Dougherty, Dr. 

1890. Address 

For services and expansés as résident engineer, as follows: 

Salary for month of September ?100 00 

" " October 100 00 

November 100 00 

December 125 00 

Auçust 13 20 

September 11 90 

" October 40 

November 2 10 

" " " December 150 



$454 10 

It is clear that the greater part of his work during three months 
was done in Jessamine county, where his lien was flled. It will 
not be unjust if it be assumed that his salary of $300 during those 
months was two-thirds earned by his work in Jessamine, and that 
a proportionate part of his expenses for the same time attached to his 
work in Jessamine. The decree, as to his claim, will be so modifled 
as to allow Mm |208.60, as the amount of his lien claim, upon which 
he will receive his pro rata as other lienors, with interest. 

The claim of Dickason & Crawford was uncontested, except to the 
extent that it embraced railroad ties eut under a contract with the 
contract company, but never delivered to the railroad company, or 
on its promises. The contract company notifled them that they 
would not accept the ties, and that they need not deliver them. The 
ties had been eut under and in accordance with a contract prior 
to such notice. There being no other market for them, they were 
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left to decay in the woods where eut The claim of appellants 
is that thèse ties were gotten out for this work, and were worthless 
for any other purpose, and that they are entitled to a lien, without 
regard to the fact that they were net actually used in the work of 
construction. The case is a hard one, but it would be harder still 
to throw the loss upon the railroad company, which was in no default 
whatever. If the material had been refused without good cause 
by the railroad company or its agents or assignées, appellants would 
hâve some standing under such cases as Howes v. Wire- Works Co., 
4G Minn. 44, 48 N. W. 448. So if they had been actually delivered on 
the premises of the railroad company, and not used, appellants would 
corne within the principle of Burns v. Sewell, 48 Minn. 425, 51 N. 
W. 224, and Mechanics' Mill & Lumber Co. v. Denny Hôtel Co. of 
Seattle (Wash.) 32 Pac. 1073. The fault was wholly that of the con- 
tract company. It breached its contract without reason, and refused 
to accept or pay for the material. It never did go into the struc- 
ture, and was never so delivered that the railroad acquired the 
title, or appellants parted with it. Under such circumstances, we 
do not think appellants can be held as persons who hâve "furnished 
material," within the meaning of the lien act. 

A considérable number of other errors bave been assigned by one 
or other of the appellants. To notice each would extend this opinion 
to an undue length. They hâve ail been examined, and none of them 
are regarded as pointing out any substantial error. The decrees 
appealed from will therefore be afflrmed, except as herein expressly 
modifled. Costs of appeal will be paid out of the fund arising from 
sale of the railroad. 
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(Circuit Court of Appeals, Pourth Circuit. May 28, 1895.) 

No. 103. 
Falsb Repuerektations. 

H. & Co., in March, 1887, wrote to tlie B. Ce, whicli owned the patent 
for a cigarette machine, asking for the terms of royalty for the use of 
such machine. In reply, the B. Co. wrote that it required a royalty of 30 
cents per 1,000 cigarettes, or 33 cents if a device was printed on the cig- 
arettes, with a guaranty of $200 per month, saying that thèse were their 
uniform terms. On April 23d, H. & Co. telegraphed the B. Co. to ship a 
machine, and wrote them, on the same day, saying they understood the B. 
Go. gave better terms to others than they ofCered H. & Co., and asking to 
hâve as good terms allowed them as any other house. On April 25th the 
B. Co. replied to this letter, saying that H. & Co.'s infomation as to dif- 
férent terms was not correct, that their terms were the same to aU. On 
April 26th H. & Co. wrote the B. Co. not to ship the machine until further 
orders, as they heard it might be an infringement of other patents; but 
the machine was afterwards shipped, and received, and used by H. & 
Co. on the terms ofCered, without objection on any ground. In September, 
1889, H. & Co. requested the B. Co. to send them a second machine, and 
to waive the $200 per month guaranty, and the extra royalty on printed 
cigarettes, statlng that they understood the B. Co. had a right to make 
Its own terms, but hoped this would be agreed to. The B. Co. agreed to 
walve the guaranty, but not the extra royalty. In March, 1890, H. & Co. 
and the B. Co. entered into a formai contract for the use by H. & Co. of 
the two machines, which provided that the royalty should be 30 cents per ■ 
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1,000 cigarettes, elther prlnted or unprlEted. H. & Co. continued to 
use the machines and pay tlie royalty, and at no time made any objection 
on tlie ground tliat better terms were given to other parties. In August, 
1890, the contracts were terminated, and the machines removed by the B. 
Oo. In September, 1890, H. & Co. wrote the B. Co., Inclosing a final pay- 
ment of royalty, and claiming a right to demand from the B. Co. the dif- 
férence between the royalties paid by them and lower rates allowed to 
others. In March, 1892, H. & Co. sued the B. Co. for Uiis différence, alleg- 
ing that, In making the contracts, they had relied on the représentations 
of the B. Co. that the terms offered were the same as those given to ail 
others, that such représentations were false and fraudulent, and that con- 
tracts had at the time been made by the B. Co. with other parties, at 
lower rates. No évidence was offered to show that H. & Co. were ignorant 
of the existence of such contracts during their dealings with tlie B. Ce, 
or that they made any inqulry, after their letter of April 23, 1889. It did 
appear that the B. Co, had made contracts at lower rates of royalty, in 
cash, but that in each such contract certain services by the licensee. In 
advertising the machines, were agreed upon as part payment of the roy- 
alty. Held, that H. & Co. had not established either that they relied upon 
or acted upon any false représentations of the B. Oo., assuming such rep- 
résentations to hâve been made, so as to entitle them to recover back the 
royalties paid. 

2. Same — Contracts — Interprétation. 

Belâ, further, that the question of the équivalence of the tenus allowed to 
other parties with those allowed to H. & Oo. was a material one, and the 
B. Co. should hâve been allowed to introduce évidence to show that the 
terms allowed to such other parties were not more favorable. 

In Error to the Circuit Court of the United States for the West- 
ern District of Virginia. 

This was an action of assumpsit, instituted by S. F. Hess & Co. 
to recover of the Bonsack Machine Company royalties alleged to hâve 
been in excess of the contract price paid by S. F. Hess & Co. to Bon- 
sack Machine Company. The défendant pleaded nonassumpsit. 

S. F. Hess & Co. leased one machine for the manufacture of ciga- 
rettes from the Bonsack Machine Company in the spring of 1887, 
and another one in the fall of 1889, besides ïiaving used still another 
machine for a while in the spring of 1888; the price or royalty for 
the use of the machines being flrst at 30 cents per 1,000 cigarettes 
made without any printing of trade-mark or other matter on them, 
and 33 cents per 1,000 cigarettes with such printing on them. The 
transactions between the parties constituting the subject-matter of 
this suit began on or about 22d of March, 1887, and continued until 
some time in September, 1890, during which time the cigarettes 
made by S. F. Hess & Co. on the machines, at the royalties aforesaid, 
amounted to about |17,654.09. During this period three contracts 
were made between the parties. By the flrst, which is evldenced 
only by the correspondence between the parties, one machine was to 
be fumished to S. F. Hess & Co. by the Bonsack Machine Company, 
at thé royalties aforesaid, for no specifled time, the arrangement being 
liable to be canceled by either party at will. By the second, which 
was made a little more than two years after the flrst, and which is 
likewise evidenced only by the correspondence then had between 
the parties, another of said machines was to be furnished to S. F. 
Hess & Co. by the Bonsack Machine Company at rather redueed 
royalties. By the third and last contract, which was redueed to 
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writing, and signed by the parties, respectively, dated the 7th day of 
March, 1890, the terms of the contract in pursuance of which the 
two machines had been fumished as aforesaid are recited, and the 
royalty for the use of the machine from and af ter the Ist day of March, 
1890, is fixed at 30 cents per 1,000 cigarettes, regardless of whether 
printiag was done or not on the wrapper of the cigarettes. The 
Bonsack cigarette machine had been in use several years before S. F. 
Hess & Co. began to use it Its réputation had been established, 
and it had grown largely in favor, when, on March 22, 1887, Hess & 
Co. wrote to P. A. Krise, addressing him as président of the Bonsack 
Machine Company, as follows: ' 

"If it please you, inform us by retum mail ail particulars about your cig- 
arette machines, together with your terms and priée for which you lease or 
sell them, giving the number made by one machine per day, and the power 
neeessary. 

"Yours, respectfully, S. F. Hess & Co. J. 

"P. S. How soon could you furnish us one, provided we would want your 
machine?" 

On thè 26th of March, 1887, D. B. Strouse, président of the Bon- 
sack Machine Company, replied as follows : 

Letter from D. B. Strouse to PlalntlfC, dated March 26, 1887. 

"Salem, Va., 26 March, 1887. 

"S. F. Hess & Co., Rochester— Gentlemen: In answer to your letter dated 
22d March, and addressed to P. A. Krise, I hâve to say that our terms are 
imiform, and are as follows: We send the machine to the factory, and fur- 
nish a man to put it up and run it at our expense. The factory must put up 
the neeessary driver, shafting, and belt, and furnish one or two hands to 
feed the machine. We requlre a royalty of 30 cents per 1,000 cigarettes, îî 
not printed, and 33 cents if printed. The machine prints any desired device 
on each cigarette. The machine weighs 2,000 pouuds, and requires less tlian 
%-horse power to run it. It should be placed in a room having good light. 
The capacity of the machine is from 200 to 220 cigarettes per minute, and is 
thoroughly constructed and reliable. I suppose you know that the best worlc 
In America is that done by our machines. Thèse machines are very expensive, 
and, owing to their exceedingly quick work, require a caref ul and experienced 
operator, and we therefore require a guaranty of .$200 per month on each ma- 
chine in case the royalty should not amount to that sum. The machine will 
easily yield us $600 per month on royalty, but, as they are often not run on 
full time, we agrée to allow the manufacturers to run or not, as they see flt, 
so that we receive for no month less than Ç200. AU payments are required 
to be made at the end of each month for the work packed durlng the month. 
We hâve several machines on hand ready to be set up at once. If the ma- 
chine fails to give you entire satisfaction, we will remove it at our expense. 
I say this so that you may hâve no hésitation in making the order. Our ma- 
chines are now in eight factories, and are giving much more satisfaction than 
hand-made work. Hoping to hear from you very soon, I am, 

"Yours, very truly, D. B. Strouse." 

Letter of Plaintiffi to D. B. Strouse, dated April 4, 1887. 
"S. F. Hess & Co. 

"Rochester, N. Y., April 4, 1887. 
"D. B. Strouse, Salem, A'^a.— Dear Sir: Please let us know the size fuUy 
neeessary to run your cigarette machine, and whether a tight or loose pulley 
is neeessary, and the speed neeessary to run the same, and width of belt, 
etc.; and please let us know if there is much of a jar to the running of the 
machine, as we wish to place the machines on 5th floor. Should we décide 
to order, and should we orde'r, how soon after receiving order would you be 
able to ship? Let us hear from you as soon as possible, and oblige, 

"Yours, respectfully, S. F. Hess Co. J." 
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Letter of Plalntiff to D. B. Strouse, dated Aprll 26, 1887. 

"Rocliester, N. ï., Aprll 26, 1887. 
"Mr. D. B. Strouse, Salem, Va.— Dear Sir: It bas been intlmated to us 
that your machine may be an infringement on otber parties, which ratber 
upset us, and telegraphed you this a. m. not to ship untll further orders. 
While we know nothlng personal about this matter, but to protect us agalnst 
any suit for Infringements, we thought perhaps you -would furnish a good 
bond, and so telegraphed you. The length of cigarette we wish to make will 
be two inches and thlrteen-sixteenths (2 13-16 in.), or rather 2% and a 1-16. 
Trusting that you can give us this protection, so that we can use your ma- 
chine. Awaiting your earliest reply, we are yours, 

"Very respectfully, S. F. Hess & Co. J." 

Letter of Plalntiff to D. B. Strouse, dated April 23, 1887. 
"S. F. Hess & Co. 

"Bochester, N. Y., Aprll 23, 1887. 
"Mr. D. B. Strouse, Salem, Va.— Dear Sir: We telegraphed you this day to 
ship machine at once, provided you can furnish us same quality paper as 
the bobbin you sent us; also to ship us one case of the paper. Now, Mr. 
Strouse, we must hâve good paper, and wish to impress you with the fact, 
and hope you will not fail to get It for us to start with. Also send us first- 
class man to run machine, for you know we hâve two other machines in this 
City to compete with, and don't want to be outdone. Write us ail the par- 
ticulars about what is necessary to be done in advanee of machine and man, 
so that when it arrives there will be as Uttle delay as possible in gettlng 
started. Now, give us as good terms in contract as you can, and as good as you 
give any other house. We understand you give better terms than you offer 
us. If you are libéral with us, so that we are able to compete with our neigh- 
bor, we expect to use more of your machines. Since we hâve been correspond- 
ing with you, parties hâve made an effort to hâve us use other machines, but 
we prefer yours, but at same time want as libéral lease as you give others, 
and trust that you will do so. Awaiting your reply, we are 

"Yom:s, very respectfully, S. F. Hess & Co." 

Letter from B. B. Strouse to Plaintiff, dated April 25, 1887. 

"Lynchburg, Va., 25 April, 1887. 
"Mess. S. F. Hess & Co., Rochester— Gentlemen: This flrm will ship you 
to-morrow 100 réels of paper, just such as the sample, except that the sample 
réel Is glazed on the sides of the réel and this is not. I also eabled Abodle & 
Oie to ship you 100 réels, which will give you 200 réels of paper. A réel of 
paper will make 20,000 cigarettes. You can make your own ealculations as to 
other orders. It is best to keep at least 90 days ahead. Your Information as to 
our giving any manut'acturers différent terms from those I hâve given you 
is not correct. Our terms are the same to ail. I wired you to-day as to 
prlnting cigarettes. If you want to prlnt your cigarettes, we hâve to hâve 
a Steel die eut to do the prlnting, hence I must bave the words or device you 
wish to print, which should be as small as possible. I must also know the 
length of the cigarette you want to print. The die makes one révolution for 
each cigarette, and its circumf erence must correspond with the length of the 
cigarette. We prefer not to print, but never décline to do so. Will write you 
as to other détails to-morrow. 

"Yours, truly, D. B. Strouse." 

"Rochester, N. Y., Sept. 9, 1889. 
"D. B. Strouse, Salem, Va.— Dear Sir: Yours of the 2d to hand, and note 
your remarks in regard to machine, &c., and now write to say our future for 
an increase in trade is very promising. and we feel confident that we will 
soon hâve ail we can do for 2nd machine, and will want the third soon; but 
you know we hâve had a struggle, and up to tlie présent time we hâve not 
made a dollar on cigarettes, while you hâve been paid your royalty; and we 
now feel, in view of ail the circumstanees, that you ought to send us the sec- 
ond machine, and allow us to pay for what we pay per month at rate of 30 
cents per M., and If we do not make enough to pay you for both, that you 
should not compel us to pay $200 per month; but of course at any time that 
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you do not feel that you can afford to leaye the second machine in our fac- 
tory you can order It away, unless we then conclude to pay you the royalty 
of $200 per mouth. Still we feel confident that we eau make and sell easily 
enough to pay you the royalty, but of course we cannot positively say, as no 
one can tell what the future will be. We understand that you bave a rlght 
to make your own terms, and we make the above suggestions. Trustîng you 
wlU comply with our wishes so far as you can, and send us another machine 
at once, on the best terms possible, we are 

"Yours, respectf ully, S. F. Hess & Oo." 

Answer of Strouse. 

"Salem, Va., Sept. 13, ISSD. 
"Messrs. S. F. Hess & Co., Rochester, N. Y.— Gentlemen: I hâve your letter 
of the 9th inst. I cannot understand why it was so long reaching me. I will 
send you another machine just as soon as I can, and will send it on the terms 
suggested in your letter, èxcept that we will of course expect 33 cents per M. 
for printed work. We can modify the terms as to guaranty, but not as to 
royalty. We hope to ship your machine within ten days; 

"Yours, truly, D. B. Strouse. 

"I préfet that you say nothing of ordering or receiving another machine. 

"D. B. S." 

"Rochester, N. Y., Sept. 6, 1S90. 

"P. A. Krise, Treasurer, Lynchburg, Va.— Dear Sir; Inclosed we hand you 
statement of cigarettes made on the Bonsack machines during the month of 
July, and draft for $485.85, coverlng royalty on the same. We désire to in- 
form you that we do not construe this payment to be a waiver on the part 
of S. F. Hess & Co. of any claim against your company for a breach of 
your agreement with us. We hâve paid you at the rate of 30 cents per M. for 
ail cigarettes made on your machines, and we shall ask you to make us good 
between that amount and the lowest rate given by you to other manufac- 
turers while we were using your machines. 

"Yours, truly, S. F. Hess & Co. 

"16191^ M., at 30, ?485.S5." 

Contract of S. F. Hess with Bonsack Machine Co., dated March 7, 1890. 

"Whereas, S. F. Hess & Co., of Rochester, New York, are using two Bonsack 
cigarette machines, which are owned and operated by the Bonsack Machine 
Company on a royaJty of thirty cents per thousand cigarettes for cigarettes not 
printed, and thirty-three cents per thousand for cigarettes which are printed, 
which two said machines are subject to removal at any time at the will of either 
the said S. F. Hess & Company or of the Bonsack Machine Company: It is 
agreed: First. Tliat the royalty to be paid by the said S. F. Hess & Co. to 
the Bonsack Machine Company from and after the first of March, 1890, shall 
be thirty cents per thousand (1,000) cigarettes, whetber the same be printed 
or not. Second. That the said S. F. Hess & Co. shall Imve the right to con- 
tinue to use the two said machines up to the thlrty-first day of January, 1891, 
and shall deliver to the Bonsack Machine Company, or to its order or agent, 
the two said machines on the flrst day of February, 1891, without hindrance, 
delay, or default, on any account whatsoever, provided that the said S. F. 
Hess & Co. bave the right to deliver tlie said machines to the Bonsack Ma- 
chine Oo. at any time prior to the flrst day of February, 1891, and provided 
also, since contingencies may possibly arise which may cause the Bonsack 
Machine Company to prêter to indeflnitely continue its machines in the fac- 
tory of the said S. F. Hess & Co., tliat the Bonsack Machine Company sliall, 
in case the said S. F. Hess & Co. shall not hâve surrendered the said ma- 
chines, give to the said S. F. Hess & Co. notice in writing of its intention to 
remove the said machines on the iirst day of February, 1891, which notice 
sliall be given at Icast sixty days bel'ore the iirst day of February, 1S91, aud, 
upon sucii notice being given, the said machines shall be surrendered on the 
first day of February, 1891, without hindrance on any account whatsoever. 
"Witness the following signatures this 7th day of March, 1890. 

"S. F. Hess & Co. 

"Bonsack Machine Co. 
"By D. B. Strouse, Près." 
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In their déclaration in the court below Hess & Co. set out their 
case as follows: 

"And the said plalntiff further avers the said contract was made and en- 
tered into by the said plaintifE upon this express agreement, understanding, 
and représentation by the said défendant; and the said défendant, to wit, on 
or about the month and year aforesaid, in Its correspondence and in its ne- 
gotiations, and in its agreement concerning the use of said machines by the 
plaintiff, expressly promised and undertoolc that the said royalty of thirty 
cents and thirty-three cents per thousand for cigarettes of that character was 
and should be the fixed and miiform royalty then charged and thereafter to 
be charged by it for the use of such of its machines as were then in use by 
manufacturers of cigarettes, or which should thereafter be hired to or placecl 
by said défendant with such manufacturers for use in making cigarettes, and 
that there was and should be no discrimination made against said plaintiff 
In the royalty so charged as aforesaid for the use of said machines. And th© 
said plaintiff further avers that, relying upon the said représentation, agree- 
ment, and assurance, and upon the said promise and undertaking of the 
said défendant that the said royalty so charged the défendant as aforesaid 
was the fixed and uniform charge to ail manufacturers of cigarettes for the 
use of its said machines, and that there was and should be no discrimination 
made against the plaintiff in the royalty charged for such use, the said plain- 
tiff did pay to the said défendant monthly during said period, to wit, from 

the day of April, 1887, to the day of September, 1890, an amouut 

to the sum, to wit, of $17,654.09, royalties so agreed to be paid, and in ail 
other respects faithfuUy complied with their said contract. And yet the said 
plaintiff avers that the said défendant, wholly disregarding its said agree- 
ment, représentation, and assurance, and its said promises and undertaking, 
had, before the making of the said contract with the said plaintiff, secretly 
and fraudulently let and hired out its said machines to other manufacturers 
of cigarettes, rivais and competitors in the making and sale of cigarettes of 
said plaintiffs, among theni W. Duke, Sons & Company, doing business in 
the City of Durham, in the state of North Carolina, and in the city of New 
York, on or about, to wit, the llth day of June, 1885, and to the Lone Jack 
Cigarette Company, doing business in the city of Lynchburg, in the state of 
Virginia, on or about, to wit, September, 1885, not at the said royalty of 
thirty cents per thousand agreed, promised, and undertaken by it with the 
plaintiff to be its fixed and uniform royalty to ail manufacturers usiug its 
machines, but to the said W. Duke, Sons & Company at a royalty of, to wit, 
twenty (20) cents per thousand cigarettes, and to the said Lone Jack Ciga- 
rette Company at a royalty of, to wit, fifteen cents per thousand cigarettes, 
which said contracts of hire and letting were craftily concealed from this 
plaintiff, although in f ull force between the parties thereto during the entire 
said period from the day of April, 1887, to the day of Septem- 
ber, 1890, during which period the said plaintiff was using and paying said 
royalty on said machines as aforesaid. And the said plaintiff avers that it 
was altogether ignorant of said other contracts with said other manufac- 
turers of cigarettes by said défendants until a long tlme after the Ist day of 
August, 1890, at or about which time said plaintiff ceased to use said ma- 
chines. Wherefore the said plaintiff says that the said défendant, not re- 
garding its said contract, promise, and undertaking, hath craftily broken the 
same, contrivlng and intending to deceive and defraud the plaintiff in the 
promises, and the said défendant hath not paid or returned to the said plain- 
tiff the large sums so overpald it monthly during the said period as aforesaid 
by the said plaintiff, amounting in whole to the sum of, to wit, $8,837.64, al- 
though requested so to do, but hath hitherto wholly refused and neglected, 
and still does so refuse and negleet. Therefore the said plaintiff says that, 
by reason of the premises, he Is injured and hath sustalned damage to the 
amount of $12,000." 

The déclaration complains of no contracts in conflict with "le al- 
leged stipulation of the Bonsack Company that none should hâve 
better terms than those granted to Hess & Co. other than one with 
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Duke & Sons, and another with the Lone Jack Company, Thèse 
contracts were respectively as follows, so far as material: 

The Duke Contract 

"Thls agreement, made this llth day of June, 1885, between the Bonsack 
Machine Company and W. Duke, Sons & Co., wltnesseth, that whereas, the 
manufacturers of cigarettes who use the Bonsack machines, except the Lone 
Jack factory, hâve so far declined to put the machines on thelr fine brands, 
for the reason that they fear that there may be a préjudice against machlne- 
made work, which mlght injure the sales of their goods, and whereas W. 
Duke, Sons & Co. are willing to put the machines on their best brands, and 
to do ail their plain work on the Bonsack machines: Now, therefore, it is 
agreed that the said W. Duke, Sons & Co. will at once put two machines on 
their finest brands, and as fast as practicable will relieve themselves of 
brands until they do ail their plain work on the machines, and in considéra- 
tion of this undertaking the Bonsack Machine Company agrée to allow W. 
Duke, Sons & Co. from this day a drawback which will reduce their royalty 
to twenty-four cents per one thousand cigarettes, whether printed or not, and 
as soon as they shall make their entire plain work of ail brands and qualities 
on the sald machines their drawback shall be such as to reduce their royalty 
to twenty cents per 1,000 cigarettes. The amount paid on which such draw- 
backs are allowed is thirly cents for nonprinted work and thirty-three cents 
for printed work. And It is agreed that this arrangement is permanent, un- 
less the sald W. Duke, Sons & Company shall divulge the same, or unless 
they shall fall to put the machines on their fine work as above stated, in 
which event the Bonsack Machine Company may, at its pleasure, refuse there- 
after to allow the said drawback." 

The Lone Jack Contract. 

"This agreement, made this 30th day of September, 1885, between the Bon- 
sack Machine Company, of the flrst part, and the Lone Jack Cigarette Com- 
pany, of the second part, wltnesseth, that the said party of the second part 
shall use the machines of the said party of the first part for the manufacture 
of their cigarettes, paying therefor the sum of thlrty cents per 1,000 for non- 
printed work and thirty-three cents per 1,000 for printed work, payable at 
the end of each month. And it is agreed that the Lone Jack Company shalî 
advertise their goods as made on the Bonsack machines, and by such ad- 
vertlsements bring into favorable notice the Bonsack cigarette machines, and 
that the Bonsack Machine Company shall contribute In monthly jpayments, 
payable at the end of each month, in cash, to the Lone Jack Cigarette Com- 
pany, a sum of money equal to flfteen cents per 1,000 cigarettes made during 

the preceding month and not printed, and a sum equal to cents per 

1,000 cigarettes on the printed work made during the preceding month by the 
Lone Jack Cigarette Company; such payments to be in fuU satisfaction and 
payment, upon the part of the Bonsack Machine Company, for the advertise- 
ments to be made by the Lone Jack Cigarette Company as aforesaid." 

Neither of thèse contracts contained a clause imposing secrecy 
upon either party to it 

At the trial of the case the Bonsack Company offered to read two 
dépositions, one of James B. Duke, a member of the firm of W. 
Duke, Sons & Co., and W. H. Butler, an dfflcer of the Banney To- 
bacco Company, which was a large manufacturer of cigarettes. The 
court refused to allow the two dépositions to be read. The follow- 
ing are extracts from them, respectively. That of James B. Duke 
contained the following passages: 

"Q. 11. You hâve sald that Kinney Tobacco Company knew of the contract 
with W. Duke, Sons & Co. before Kinney Tobacco Co. contracted for the 
use of the Bonsack machines. Please state what rate of royalty the Kinney 
Tobacco Co. paid for the .use of the Bonsack machines. A. 11. Thirty cents 
per thousand. 
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"Q. 12. In your judginent, what was the yalue to the Bonsack Machine Co. 
of the services rendered by W. Duke, Sons & Co., togetlier witli tlie money 
considération pald by It, as compared witli tlie priée paid by Kinney Tobacco 
Ce, the same being, as you say, a money considération alone of thirty cents 
per thousand? A. 12. In view of the risk, W. Duke, Sons & Co.'s terms were 
not so favorable; in other words, I will say that the service rendered by W. 
Duke, Sons & Go., together with the money considération, in my judgment, 
•was worth more than the thirty cents per thousand cigarettes. 

"Q. 13. What, if anything, was said to Mr. D. B. Strouse by you and Fran- 
cis S. Kinney, Esquire, président of the Kinney Tobacco Co., at the time you 
vyere negotiating for Bonsack machines in 1888, relating to the terms of the 
contract the Bonsack Machine Oo. had made with W. Duke, Sons & Co.? A. 
13. We stated to Mr. Strouse that we considered that W. Duke, Sons & Co. 
were entitled to ail they received. We regarded the services of W. Duke & 
Sons, as they were the flrst manufacturers who successfully brought tlie 
product of the machines to the favorable attention of the public, as being 
more than équivalent to the difEerence In the money considérations paid." 

The déposition of W. H. Butler contained the following passages : 
"Q. 7. What was the resuit of the corporation of W. Duke, Sons & Co. mak- 
ing its entlre work on the Bonsack machines, so far as relates to the other 
manufacturers making use of the Bonsack machines? A. 7. It demonstrated 
that machine-made cigarettes might supplant hand-made cigarettes. The re- 
suit was that the other large manufacturers largely adopted machines for mak- 
ing thelr work, and to-day ninety per cent of the cigarettes made in this 
country are made on the Bonsack machines, I think. 

"Q. 8. What was the probable value of the services rendered by the corpora- 
tion W. Duke, Sons & Co. in placlng the Bonsack machines promîneuUy and 
favorably before the public, together with the money considération paid by 
W. Duke, Sons & Co., as compared with the rate of royalty of thirty cents 
per thousand for nonprinted cigarettes and thirty-three cents per thousand 
for printed cigarettes? A. 8. I consider that the value to the Bonsack Ma- 
chine Co. of the services rendered by the corporation W. Duke, Sons & Oo., 
together with the money royalty paid by it, was more than equal to paying 
the Bonsack Machine Co. thirty cents per thousand for nonprinted and thirty- 
three cents per thousand for printed cigarettes." 

The defendant's bill of exceptions states that it — 

"Offered to introduce witnesses Edmund Schaefer and J. Stewart Walker to 
show by them that they were for many years assoeiated as offlcers in the 
conduct of the business of the Lone ,Tack Cigarette Conysany, and were well 
acquainted with the contract relations between the Lone Jack Cigarette Com- 
pany and Bonsack Machine Company, before and after the year 1885, touch- 
ing the renting of the machines of the latter eompany; that the Lone Jack 
Cigarette Company paid for the renting of the said machines royalties of 30 
cents per thousand cigarettes nonprinted, and 33 cents per thousand cig- 
arettes printed, of which 15 cents was paid in money and balance in serv- 
vices, — that is to say, in considération of said money réduction, the Lone 
Jack Cigarette Company agreed to advertise, and did advertise, their cig- 
arettes as made on the Bonsack machines, and by its advertisements to bring 
said machines into favorable notice; that the said Lone Jack Cigarette Com- 
pany agreed to render and did render services to the Bonsack Machine 
Company in furnishing opJDortunity to its operatives in its factory so as to 
make them skllled and prepared to be sent off for service in any factories 
where said machines were used, and allow the machines and tubes of the 
Bonsack Machine Company to be tested in its factory, the said Lone Jack 
Cigarette Company finding tobacco and paper for the purposes of ail such 
tests; that this undertaking on the part of the Lone Jack Cigarette Com- 
pany eaused it many and serions interruptions and inconvenlences, and re- 
sulted in large losses of tobacco and materials, so that this undertaking on 
the part of the Lone Jack Cigarette Company jeopardized its business so 
that tliey were lasers in business, and flnally had to wind up; and that tlie 
witnesses would testify positively that in their judgment the royalty paid to 
the Bonsack Machine Company in the shape of money and services as afore- 
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said exceeded In falr values the money pald by Hess & Co. o£ 30 cents for 
nonprinted and 33 cents per thousand for printed work." 

The court below refused to allow the witnesses, Schaefer and 
Walker, to testify. No évidence was given on the trial by the plain- 
tiff below, Hess & Co., to sustain the averment of the déclaration 
that the plaintiff was ignorant, until after the Ist day oi August, 
1890, of contracts made by the Bonsack Company giving better terms 
than had been accorded the plaintiff. A good deal of évidence at 
the trial below related to an answer in equity, which the Bonsack 
Company had prepared, and left for a few weeks in the clerk's office, 
to a bill which had been exhibited against it by the Lone Jack 
Cigarette Company in the circuit court of Lynchburg, on May 1, 
18t)0. The answer had never been flled or used in the suit, and was 
soon withdrawn from the clerk's office by the Bonsack Company. 
The suit itself never came to a trial. This answer was oflered in 
évidence by Hess & Co. in the trial below of the présent suit, and, 
against the objection of the Bonsack Company, was allowed by the 
court below to go to the jury. The chief object of Hess & Co. in us- 
ing this alleged answer as évidence at the trial below was to show 
that the Bonsack Company had denied in that paper the claim they 
were making at the trial, that the services rendered by the Lone Jack 
Cigarette Company, and stipulated for by the contract, were of 
material value to the Bonsack Company. The answer alleged, 
among other things, that most of the stock of the Lone Jack Company 
had been taken and was held by parties who owned stock in the de- 
fendant Company. It alleged, furthermore, that the main reason that 
défendant company agreed with the plaintiff company to reduce 
royalties was that the latter company had not succeeded. It claimed 
to hâve lost money. Its stockholders being principally officers and 
stockholders of the défendant company, who had embarked in the 
new enterprise of manufacturing cigarettes, induced and persuaded 
the défendant company to make a réduction in royalty, thus insuring 
its success, and at the same time preventing it from being said that 
any manufacturera who had taken hold of said machine had failed, 
or done other than succeed. The answer, except so far as this 
paragraph did so, did not deny that the object of the contract with 
the Lone Jack Company was to secure the services indicated by the 
contract îtself, but rather that the Bonsack Company had not realized 
their expectations in that respect. 

At the trial below, the Bonsaclc Company, by its attorneys, moved 
the court to give to the jury the f ollowlng instructions : 
Instructions Prayed for by Défendant. 

"(1) The court instructs the jury that for the plaintifC to recover in this 
action they must believe from the évidence that by the contract between tùe 
parties to this suit it was agreed that no one using defendant's machines then 
had, or should thereafter hâve, machines for less royalty than that provided 
to be paid by the plaintiff, and they must further believe that other parties 
did then hâve, or were thereafter furnished, machines by the défendant at 
less royalty. And in considering the royalties paid by otJier parties the jury 
is Instructed to take into account not only the money royalty that may hâve 
been pald by other parties, but other considération, such as services, etc., as 
well, at a fair, honest, and équivalent value. 

"(2) The court instructs the jury that the answer of the défendant in the 
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case of the Loue Jack Cigarette Company against the défendant must be con- 
sidered by the jury in référence to tliat suit; and tlie défendant is not pre- 
cluded by any statement made in tLat answer, but tlie amount of royalty 
paid to the défendant by the Lone Jack Cigarette Company, whether la 
money, services, or otherwise, dépends upon ail the proofs in tliis case re- 
lating to that matter. 

"(3) The court instnicts the jury that, while it may consider the answer of 
the Bonsack Machine Company in the suit brought against it by the Lone 
Jack Cigarette Company as tending to show the construction the Bonsack 
Machins Company at that time placed upon the contract which it had made 
with the Lone Jack Cigarette Company, yet the same may be overcome or 
explained by other testimony, and in determining the true construction of and 
real intent of the sald contract they must consider ail the testimony that has 
Deen introduced touching that subject as tending to explain or rebut the ad- 
missions in the answer of the Bonsack Machine Company, so far as the said 
admissions bear upon the issue in the case on trial. 

"(4) The court instructs the jury that for the plaintlft to recover in th'is 
action It must appear to the jury by a prépondérance of testimony that the 
défendant company has broken or failed to perform its part of the contract 
made between the plaintiff and défendant, and that the plaintif!: has sus- 
tained damages by such breach of the contract, and the jury can find only 
so much of the amount demanded in the déclaration as the plaintiff has 
shown it sustains as a loss by reason of such breach of the contract. 

"(5) The court instructs the jury that, should they believe from the évi- 
dence that the language contained in the two letters, one of the 26th of March, 
1887, and the other of the 2ôth of April, 1887, when viewed in the light of 
other correspondence of the parties, the subséquent written contract, and other 
évidence was not relied upon by the plaintiff, and was not intended by the 
parties to be incorporated into the contract, then they must find for the de- 
fendant; and in estimating the royalties, upon which they shall base their 
verdict, in case they find for the plaintiff, they must exclude ail such royal- 
ties as accrued after and under the written contract, dated March 7, 1890. 

"(6) The court instructs the jury, if they believe from the évidence that the 
clauses contained in the two letters of the 2Gtli of March and the 25th of 
April, 1887, now relied on by the plaintifC in this suit, viewed in the light of 
«ther correspondence of the parties, of the plaintiff's written contract of March 
7, 1890, and of other évidence, were not reiied upon by the plaintiff when he 
leased the defendant's cigarette machines, or were not intended by the par- 
ties to be incorporated into the contract, then they must find for the défend- 
ant. And saJd clauses, and the provisions contained in them, not having 
been embraced in the said contract of March 7, 1890, there can be no re- 
covery, in any event, on account of the royalties accruing after the date of 
said contract. 

"(7) The court instructs the jury that the burden is on the plaintiff cor- 
poration to show that it paid to the défendant coi-poration the 30 and 33 cents 
per thousand, without knowledge of a lower rate or royalty being given by the 
défendant to others; and if they shall, from the évidence, believe that the 
plaintifC has failed to prove by a prépondérance of évidence that said pay- 
ments were made without knowledge of a lower royalty to others, then they 
must find for the défendant. 

"(8) The court instructs the jury that if they believe from the évidence the 
défendant contracted it had not and would not fumish machines to others at 
a, royalty or rate lower than 30 cents per 1,000 cigarettes nonprinted, and 33 
cents per 1,000 cigarettes printed; that said défendant has violated said con- 
tract, and that said plaintiff has not proved it has sustained damage thereby, 
—then they shall find only nominal damages in favor of said plaintiff. 

"(9) The court Instructs the jury that under the pleadlngs in this cause, to 
enable the jury to find for the plaintiff, the burden of proof is on the plaintiff 
to show— First, that the contract set out in the déclaration is the contract 
which was made between the parties; second, that the défendant has vio- 
lated the said contract; third, that the plaintiff has been damaged by such 
violation of the contract; and, fourth, the amount of the damages wliich the 
plaintiff has sustained by reason of the violation of the said contract by the 
■défendant. 
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"(10) The court instructs the jury that ail prior negotiations and contracts 
between the plaintlfC and défendant relating to the hlring or leasing of ma- 
chines by défendant to plaintifE are merged in the contract between said par- 
ties of the 7th of Mareh, 1890, and if they believe from the évidence that 
there has been no breach of said contract of the 7th of March, 1890, then they 
must find for défendant." 

To thè giving of said instructions, or any of them, the plaintiff, 
by its attorneys, objected, and the court sustained the objection, 
and refused to give the instructions, and each of them, in the form 
In which they were presented. And thereupon the plaintiff Com- 
pany, by its attorneys, moved the court to give to the jury the follow- 
Ing fiye instructions : 

Instructions Prayed for by Plaintiff. 

"(1) The court Instructs the jury that the correspondence between the plain- 
tiff and défendant, whieh has been introduced in évidence and read to the 
Jury, consti tûtes a contract between the parties. And upon the subject of 
royalty, or compensation to be paid by the plaintiff to the défendant for the 
use of the defendant's machines, said contract was that the rate of said 
royalty should be thirty cents per thousand for ail cigarettes not printed and 
thirty-three cents per thousand for ail printed cigarettes; and this rate of 
royalty, or compensation for the use of defendant's machine, to be paid by 
the plaintiff, was based upon the assurance given by the défendant to the 
plaintifE that such rate was in accordance with the terms of the défendant, 
which were uniform, and not différent from those given to any other manu- 
facturer, and that said terms were the same to ail. 

"(2) And if the jury believe from the évidence that the défendant company, 
before and at the tlme when the plaintiff was using its said machine, had 
contracted with, and dld allow the use of the eald machine by, other persons 
sngaged in the manufacture of cigarettes upon terms différent and more favor- 
able than those required of the plaintlfC, such conduct was a breach of said 
contract by the' défendant company. 

"(3) The court further instructs the jury that if they believe from the évi- 
dence that the contract between the plaintiff and the défendant company has 
been brolien by the défendant company, the measure of the damages to which 
the plaintiff Is entitled is the différence between the royalty paid by the 
plaintiff to the défendant company and the royalty paid by the Lone Jacli 
Cigarette Company, or that paid by the Duke, Sons & Co. to the défendant, 
whichever royalty may be the smaller paid by either of said companies. And 
In estimating the royalty upon whieh they shall base their verdict in case 
they flnd for the plaintiff, they must exclude ail such royalty as accrued after 
and under the written contract dated March 7th, 1890. 

"(4) The court instructs the jury that the answer of the défendant company 
in the case of the Lone Jack Cigarette Company against the défendant com- 
pany, which has been introduced in évidence, must be considered by the jury 
in référence to the bill as an answer to which it was prepared, and only so 
much of sâid answer must be considered as bears upon the issue now being 
tried, as deflned by the rulings of the court. 

"(5) The court further Instructs the jury that when the plaintiff, in the let- 
ters to the défendant company, Inquired the terms and price for which the 
défendant company leased its machines, and stated that plaintiff understood 
that the défendant company gave better terms than offered to the plaintiff, it 
was the légal duty of the défendant company to inform the plaintiff of the 
terms of any contract it may hâve had with other parties which were différ- 
ent and better than those offered to the plaintiff." 

To the giving of thèse five instructions the défendant objected, 
which objection was overruled by the court, and the instructions 
given. The trial resulted in the following verdict : 

"We, the jury, find for the plaintiff, and assess its damages at the sum of 
eight thousand two hundred and thirty-two dollars and twenty-nine cents, 
v.68F.no.l— 9 
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with Interest on $6,999.69, a part tliereof, f rom the 8th day o£ January, 1892, 
until paid." 

A. H. Burroughs and T. J. Kirkpatrick, for plaintiiï in error. 
W. W. Crump and E. H. G. Kean, for défendant in error. 

Before SIMONTON, Circuit Judge, and HUGHES and SEYMOUR, 
District Judges. 

HUGHES, District Judge (after stating the facts as above). The 
case will be considered principally on the merits. The suit below 
grew out of the use, by Hess & Co., of cigarette machines made 
exclusively by the Bonsack Company, at royalties.per 1,000 cigarettes 
made by the machines, and rented to manufacturers. Hess & Co., 
after paying ail royalties claimed by contract for several years, flnally 
sued to recover back what they claimed to hâve been overpaid by 
them, under an alleged déception practiced upon them by the Bon- 
sack Company throughout the dealings. The transactions between 
Hess & Co. and the Bonsack Company lasted from March, 1887, until 
September, 1890. The suit below was not brought until March, 1892. 
The charge of the plaintiff was that "a gross fraud was practiced on 
S. F. Hess & Co., as part of a deliberate and systematic course of 
cheating in the matter of royalties paid ; the Bonsack Company hav- 
ing declared and promised the plaintiff, Hess Co., that their royalties 
were uniform and invariable, not différent in any case, when the 
fact was that those charged the Lone Jack Company were at that 
very time, and had been for near two years, about one-half of what 
was so quoted as the 'same to ail' ; and that those charged the Dukes 
were about 10 and 13 cents less than what they represented as uni- 
form and invariable, with a sliding scale, which gave the Dukes 25 
per cent, less than any réduction to others." As early as the 23d 
April, 1887, Hess & Co. wrote that they had information of better 
terms being given to others than had been offered themselves by 
the letter of Strouse, written on the 26th March preceding. They 
were, therefore, on inquiry as to thèse terms as early as April, 1887, 
and remained so during ail their dealing with the Bonsack Company. 
Whether inquiry was made or not, they ordered, a year afterwards, 
a second machine, without allusion to better terms to others in re- 
questing and accepting it, when delivered. They wrote as late as 
September 9, 1889, to Strouse, asking for a third machine, requesting 
to be allowed to pay 30 cents per 1,000 cigarettes with release from 
the requirement to pay $200 per month absolutely, and declaring 
to Strouse that "he had the right to make his own terms." Thus 
Hess & Co., as long as 17 months after beginning to use the Bonsack 
machine, and after hearing of better terms to others, asked Strouse 
to change the terms alleged to be required of ail in their own favor, 
and recognized Strouse's right to make his own terms. In doing so, 
they put the Bonsack Company off its guard, if it was really granting 
better terms to others, by giving assurance that no advantage would 
be taken of such departure from the usual terms by themselves. 
Strouse replied on the 13th September, granting the libéral terms 
requested; and Hess & Co. accepted thèse terms, which were such as 
they had assured Strouse he had the right to grant. The dealings 
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between the two concems went on from that time on the new basis ; 
Hess & Co. ha\ing been informed as long as 17 months bef ore tbat bet- 
ter terms than 30 and 33 cents per 1,000, with $200 per montb abso- 
lutely, had been given by Strouse to others, and themselves partici- 
pating in the better terms which. they had solicited and accepted in 
September, 1889. On the 7th March, 1890, ail contracta that had 
arisen between the two concerns were merged, at the instance of 
Hess & Co., in the contract of that date, and Hess & Co. again ac- 
cepted terms still better than those they had enjoyed since Septem- 
ber, 1889. By this last contract they accepted a release from the 
payment of the three cents of extra money for cigarettes in printed 
covers, ail previous concessions being continued in the Consolidated 
agreement. This last contract remained in force until the close of 
ail dealings in August, 1890. Hère was not only, knowledge that 
the Bonsack Company was not rigidly uniform in their terms to ail 
who used their machines, but an express acknowledgment of its 
right to make its own terms with each manufacturer of cigarettes; 
they themselves being spécial beneflciaries of important modifica- 
tions and better terms, solicited by themselves. A critical examina- 
tion of the earlier correspondence between the two concems will show 
that the contract for the first machine received by Hess & Co. was con- 
summated before the matter of better terms to others became a sub- 
ject of correspondence. The contract was completed in the letters 
of the 22d March, 26th March, and the telegram of 23d April, 1887. 
In none of thèse had the idea of better terms to others found ex- 
pression. Nothing had been said before the telegram of Hess & 
Co. ordering the first machine had been sent and received, relating 
to better terms. In the letter of Hess & Co. dated on the 23d and 
received by Strouse on the 2oth April, 1887, two days after the first 
machine had been ordered by them, they first make mention of the 
subject. They had ordered the machine after hearing that better 
terms were enjoyed by other manufacturers. Before receiving any 
assurance from Strouse that his terms were the same to ail, and with 
the knowledge that this charge was current against Strouse, they 
ordered the first machine. It was in reply to the intimation in the 
letter of the 23d that Strouse said, on the 25th April: "Your in- 
formation as to our giving manufacturers différent terms from those 
I hâve given you is not correct. Our terms are the same to ail." 
Sttouse does not say that the information is not true or is false; but 
he says it is not "correct," — it isnotanaccurateaccountof the matter. 
This déclaration, positive as it is, and positively untrue as it is, so 
far as his using the phrase "différent from" instead of "same to ail" 
could make it so, could not hâve applied to the machine which had 
already been ordered. It could only apply to the two machines which 
were subsequently ordered. It is true that the order for the first 
machine, made on the 23^, was countermanded on the 26th, April, 
the évidence not showing whether or not it had then been sent. But 
the countermand was not because Hess & Co., as intimated by their 
counsel in their brief, were hesitating on the rumor of better terms to 
others, but because of what they call an "intimation" to them that 
the Bonsack machine might be an infringement on other patents. 
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The temporary countermand for such a reason could not affect the 
contract for the ûrst machine, which had been completed by the 
telegram of the 23d April. Does the expression "same to ail," used 
by Strouse on the 25th April, 1887, apply to the second and third 
machines subsequently ordered and received by Hess & Co.? The 
second one was f umished some time in the spring of 1888, a year af ter 
Hess & Oo. had made their suggestion of better terms to others, and 
without any mention again of that subject by Hess & Co. The con- 
tract on which this machine was sent and received was not writ- 
ten, either in correspondence or spécial writing. Whether it con- 
tained au implied stipulation, arising ont of Strouse's letter of April 
25, 1887, that the terms respecting it should be as favorable as were 
granted to any other manufacturer, is a question open to debate. 
When this second machine was sent to Hess & Co., they had had 
the idea in their minds of better terms to others for a year, and they 
ordered and received it without objection on that score. The third 
machine sent to Hess & Co. was sent in response to their letter of 
September 9, 1889, and in compliance with Strouse's reply to it four 
days afterwards. It was sent and received under the contract em- 
bodied in those letters. The terms stipulated in the correspond- 
ence had been solicited and granted upon an express assurance 
from the receivers that the owner of the machine had a right to 
make the terms solicited and conceded. Hess «& Co.'s letter of 
the 9th September in very words contained a concession that the 
Bonsack Company had a right to modify their terms at their own 
pleasure to particular manufacturers, and contained, by neces- 
sary implication an assurance that Hess & Co. would not object if it 
were or should be a fact that better terms than those stated in 
Strouse's original letter of March 26, 1887, were given to other 
manufacturers. Hess & Co. themselves received and became bene- 
ficiaries of better terms, and by accepting them, and by the assur- 
ance given in their letter, waived ail objection on that score to bet- 
ter terms to others. 

It may be concluded, therefore, we think, that this matter of bet- 
ter terms to others did not aflect either the flrst machine received 
by Hess & Co. or the third one, and could only apply, if at ail, to 
the second machine. Be this as it may, however, and assuming, for 
the sake of argument, that the Bonsack Company had, before the 
23d of April, 1887, and afterwards, given better terms to other 
cigarette manufacturers than they gave to Hess & Co., in respect to 
either or ail of the machines, the question arises whether or not the 
latter are in position to be entitled to recover as they claim in the 
suit below ; for no prlnciple of law can be more obvions than that a 
plaintiff miist recover on the strength and merits of his own case, 
and, thèse being wanting, cannot recover exclusively on the weakness 
and demerits of the defendant's case. From what has been said, it 
is plain that the averment in their déclaration that Hess & Co. were 
ignorant of other contracts giving better terms to others, until after 
August, 1890, was a necessary one. It is, in fact, the crucial question 
in this litigation. Hess & Co. contend that the Bonsack Company 
were estopped by Strouse's letters of Mdrch 26 and April 25, 1887, 
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from reeeîving from themselves any greater royalties on tlie worE 
of the machines sent them than the lowest that were accepted from 
any otlier manufacturers. Bnt tliey cannot claim a corresponding 
abatement from such royalties as they actually paid, uniess they 
show that thèse latter were paid by them in ignorance of the fact 
that lesser royalties were accepted by the Bonsack Company from 
others. Such ignorance is a necessary ingrédient of estoppel by con- 
duct. Bigelow says (page 480) among other essentials of estoppel is 
the fact that the injured party must hâve been ignorant of the tnith 
of the matter. We shall refer to another necessary ingrédient in the 
sequel. The ayerment of this ignorance was therefore necessary in 
Hess & Co.'s déclaration. Unlike a bill in chancery, the averments 
in which are sworn to as true by the complainant, a déclaration at 
common law is merely the work of lawyers, the averments in which 
are strictly technical, and do not necessarily touch the conscience of 
the plaintifl. They are not taken to be true. They must be af- 
firmatively proved by évidence, — évidence which, to be valid, must 
in gênerai hâve the sanction of an oath, and be taken with oppor- 
tunity for cross-examination. It was necessary, therefore, at the 
trial below, for the ignorance averred by the déclaration to hâve been 
affirmatively proved. This could hâve been done by the testimony 
of the members of Hess & Co., or either of them, or by other com- 
pétent évidence. But the averment was left unproved at the trial, no 
évidence whatever having been offered in support of it Neither of 
the plaintiffs was put on the stand. It is an inference of law, there- 
fore, that the ignorance averred by the déclaration did not exist, and 
was not, for that reason, proved. In point of fact, such ignorance 
was quite improbable. During the entire period of their operating 
the Bonsack machines thèse plaintiffs had had in mind the idea^ — 
whether they believed it or not — that better terms were enjoyed by 
other manufacturers. They went on, nevertheless, using the ma- 
chines, without objection on this score, for two years and a half, 
making no complaint to the Bonsack Company. It was not until 
after the machines were withdrawn from them, in August, 1890, 
that they complained of the existence of contracts with others 
granting better tenns. AU their payments of royalty throughout 
that long period had been made without protest, and it was not 
until September, 1890, that they disclosed to the Bonsack Company 
a knowledge of such contracts in making their last remittance. 
This disclosure was contained in their letter of September 6th, in 
which they say: 

"We désire to Infonn you that we do not construe this payment to be a 
waiver on our part of any clalm against your company for a breach of your 
agreement with us. We hâve paid you at the rate of 30 cents per thousand 
for ail cigarettes made on your machines, and we shall ask you to make us 
good between that amount and the lowest rate given by you to other manu- 
facturers whlle we were using your machines." 

This letter, as before stated, was dated on the 6th September, 
1890, and the averment in their déclaration was that they were 
ignorant on this score "until long after the Ist of August, 1890." 
The fact that Hess & Co. did not bring their suit for réclamation 
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until March, 1892, — 18 months after tlie letter containing the lan- 
guage quoted, and inclosing the last remittance, — suggests that 
tteir delay and hésitation in bringing suit were due to their con- 
scious doubtfulness of their ability to prove this ignorance. The 
fact was that they had net labored under this ignorance. They 
did become cognizant during the period in which they were using 
Bonsack machines that the terms were not uniform, for they them- 
selves, during that 2^ years, soiicited and obtained several modiû- 
cations in their own favor of the "uniform" terms. And how could 
they suppose, when thèse modifications were granted to themselves, 
that the Bonsacli Company would immediately proceed, iu consé- 
quence, to malce similar modifications in the terms under which ail 
other manufacturera using their machines were operating? Such a 
supposition would hâve been very strained. The fact that Hess & 
Go. soiicited, obtained, and enjoyed better terms than those which 
Strouse had declared on the 26th March, 1887, to be "uniform," and 
on the 25th of April following to be the "same to ail," shows that 
they were not ignorant of différent terms having been accorded. 
The fact proves that they were cognizant of such terms during a 
large part of, if not throughout, the period of their use of the Bon- 
sack machines. Being so, were they not giving the Bonsack Com- 
pany reason to believe that they wittingly waived the alleged guar- 
anty of uniform rates; and are not they thernselves debarred by 
their own acceptanee of différent rates from claiming the draw- 
backs which they seek to recover by their suit? Moreover, when 
they declared that the Bonsack Company had a right to make its 
own terms, requested a change of the "uniform" terms in their own 
favor, and, this being granted, accepted and enjoyed better terms 
soiicited by themselves, making no protest until after the business 
had come to an end, did they not impliedly guaranty the Bonsack 
Company that no réclamations would be demanded or expected by 
themselves? We think so, and that their waiver misled the Bon- 
sack Company. 

The correspondence shows that, in the course of the dealings be- 
tween thèse two concerns, Hess & Co. frequently requested favors 
modifying the "uniform" terms stated in détail by Strouse in liis 
letter of March 26, 1887. They requested leave to keep a machine 
idle, they soiicited a release from the payment absolu tely of §200 
each month, they asked for an abatement of 3 cents per 1,000 on 
printed cigarettes, and they made other deraands for modifications 
of the regular terms. Thèse fréquent requests were most of them 
granted, and Hess & Co. accepted the concessions, and profited by 
them. This course of proceeding shows that Hess & Co. did not 
construe the terms "uniform" and "the same to ail" as inexorably 
fixed rules of the Bonsack Company, and did not treat Strouse's 
language as other than an approximate statement of the terms on 
which the company rented their machines. Hess & Co. themselves, 
for two years and a half, put a construction upon the language of 
Strouse which conceded to the Bonsack Company the liberty of par- 
tially modifying their terms to suit the changing exigencies of busi- 
ness and the varying circumstances of their customers. Public pol- 
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icy requires that such correspondence as transpired between the 
parties to this suit sliould be construed in the interests of active 
trade, and with more or less liberality in favor of a free course of 
business in dealings of this character. In the case at bar the évi- 
dence shows that Hess & Co. did not act upon the rigid letter of 
Strouse's language. They frequently departed from it. 

It is an eseential ingrédient of estoppel by conduct that the party 
claiming the beneflt of this rule of law niust hâve acted upon the 
déclarations made to him by the défendant. In the leading case 
of Comish v. Abington, i Hurl. & N, 549, the presiding justice said: 

"The rule of estoppel is that, if a party [say the Bonsack Company] uses 
language which, in the ordinary course of business, and the gênerai sensé in 
which words are understood, conveys a certain meaning, he cannot after- 
wards say he is not bound, if another [say Hess & Co.], so underetandiug it, 
has acted upon it" 

The conduct of Hess & Co. throughout their dealings with the Bon- 
sack Company shows that they neither uaderstood tlie language of 
Strouse in the rigid sensé, nor acted upon it, in soliciting and ac- 
cepting the différent terms of which they were the beneficiaries. 
We do not think that the Bonsack Company, in a suit by Hess & 
Co., can be held to a rigid construction of the language which it 
employed in its letters of the 26th March and 25th April, 1887; 
Hess & Co. having themselves construed those letters liberally, in 
frequently requesting better terms for themselves, and receiving ad- 
vautage of better terms accorded themselves in their own dealings 
with the Bonsack Company. 

Coming now to the particular spécifications of breaches of con- 
tract relied upon by Hess & Co., we flnd that their déclaration 
singles ont only two instances of such violations, to wit, the con- 
tracts with Duke & Sons and with the Lone Jack Company. Both 
of thèse contracts stipulated that the priée required of the Lone 
Jack Company and of Duke & Sons, respectively, should be 30 and 
33 cents per 1,000, and they stipulated additionally that part of 
this price — half in one case and a third in the other — should be cred- 
ited to certain services defined in the contracts which the other 
parties to them agreed to render, respectively, in part payment of 
the regular charge of 30 and 33 cents per 1,000. If thèse services 
were real, valuable, and adéquate, and if the parties were contract- 
ing in good faith, then, ex aequo et bono, in conscience and fair deal- 
ing, thèse contracts did not falsify the statement of Strouse in his 
letter of April 25, 1887, that his terms of payment were the same to 
ail. Whether or not the services stipulated for in the contract 
were real, valuable, adéquate, and agreed upon bona iide, was a 
question for the jury. Whether Strouse stated a moral and decep- 
tive falsehood or merely a technical untruth in his letter of the 25lh 
April, 1887, was also a question for a jury. ïhe averment that 
thèse stipulations with the Dukes and the Lone Jack Company were 
for services not real, not adéquate in value, nor made bona flde, and 
that the statement of Strouse that the royalties paid by thèse two 
companies were 30 and 33 cents per 1,000 was false and mislead- 
ing, was a necessary one in the déclaration âled in the suit. ïhe 
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déclaration itself put the bona âdes of thèse stipulations and the 
truth of Strouse's statement directly in issue. Yet the défendant'» 
évidence on neither one of thèse issues was allowed to go to the 
jury. The court below assumed that Strouse's statement was uu- 
true. and refused to allow évidence to be given to the jury on the 
question of the value of the services and the bona fldes of the stipu- 
lations relating to them in the contracts. It is needless for us to 
expi'ess any opinion on thèse two questions put in issue by the plead- 
ings. We are of opinion that they were both questions for the 
jury, and that the court below erred in refusing to allow the de- 
fendant's évidence on them to go to the jury. Let it be observed 
that in his letters of the 26th March and the 25th April, 1887, 
Strouse, in detailing with précision the terms on which the Bonsack 
machines were let to cigarette manufacturers, did not include in his 
statement of thèse terms a clause declaring that the royalties speci- 
fied should invariably be paid in cash. He did not preclude his 
Company from the right, in particular instances, of accepting pay- 
ment of the royalties, wholly or in part, in property of équivalent 
value. He virtually reserved that right. If, in a case we shall 
suppose, the maker of a valuable machine were in the habit of in- 
foi-ming his customers that his price, say $100 each, was uniform 
and the same to ail, and yet should accept a winter's supply of coal 
from one purchaser, worth at marlcet rates $100, and should purchase 
a horse at flOO from another person to whom he sold a machine, 
and should allow his dry-goods merchant, whose bill was $100, to 
take another machine in payment of the debt, and should buy a 
carriage at $200, and ask a crédit on the price of flOO, from the 
carriage maker, in payment for a machine, taken by the latter, we 
do not think that thèse transactions would constitute a breach of 
his guaranty to the public that he charged $100 invariably for ail Ma 
machines. We do not think that a suit at law could avail in any 
court to recover damages under such a guaranty. Yet the case 
supposed ditîers little from the two contracts under considération. 
Confidence in trade and activity in business would be impaired by 
construing the guaranty in such a manner. Public policy would 
forbid so rigid a construction, for such transactions! are of just the 
kind which most promote trade and facilitate business. This im- 
portant question was one of the issues in the case, — indeed the most 
prominent one, — and important évidence, directly bearing upon it, 
was withheld from the jury; that évidence being the dépositions of 
James B. Duke and William H. Butler, and the testimony proffered 
by défendant of Edmund Schaeifer, président of the Lone Jack Com- 
pany, and Stewart Walker. We think the court below erred in 
excluding this évidence. 

The exceptions taken at the trial by the défendants in the suit 
below are very numerous, and need not be considered in détail. 
They relate chiefly to the instructions prayed for respectively by 
counsel on either side. Those prayed for by counsel for the plain- 
tifEs below were given to the jury, en bloc, by the court. They 
embody a theoi-y of the case which we think was radically erroneous. 
They seem to lose sight of the proposition that a plaintilï must 
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recover on the strength and merits of his own case, and, if thèse 
are wanting, cannot recover exelusively on the weakness and dé- 
mérita of the défendants case. They virtually put to the jury the 
question of the défendants delinquency, and no other. They em- 
bodied directions to the jury which excluded from their considéra- 
tion important évidence which the défendant below offered in their 
favor. We think the court below erred in granting them in the 
form in which they were framed. The instructions prayed for by 
défendants counsel contained propositions which we think ought 
to hâve been presented to the jury in some form or other. Some 
of the instructions were inadmissible, but we think several of them 
were proper. It is needless to discuss them in détail. Suificient 
has been said to show that the judgment below must be reversed, 
and the verdict found for the plaintifîs below be set aside. 



WESTERN UNION TEL. CO. V. COGGIN et al. 

(Circuit Court of Appeals, Eighth Circuit May 6, 1895.) 

No. 510. 

Telbghaph Companies— Liability ïok Nondelivekt of Message. 

One C. made a contract on belialf of himself and his partner, for the 
purchase of a lot of horses, on which he paid down $250, the balance to 
be paid on July 24th, or, in default of payment, the $250 to be forfeited. 
On July 18th C. delivered to defendant's telegraph operator at O. a mes- 
sage addressed to his partner at P., and reading: "Be on hand eveuing of 
third. I got early,"— saying to the operator that he wanted his partner to 
be sure to get the message, as It was a business matter. The message was 
wrltten on defendant's blank (containing a proviso that défendant should 
not be liable for the nondelivery of an unrepeated message beyond the 
8um reoeived for sending it, nor for errors in obscure messages), and was 
an unrepeated message. C. testifled that his purpose in sending the mes- 
sage was to hâve his partner meet him at W., and bring money to pay 
for the horses. There was no évidence that his partner would bave so 
understcod it, or could or would hâve complled with the request. The 
message was not delivered, and C. lost the beneflt of the contract. Beld, 
that the défendant was not liable for any damages, since it did not ap- 
pear that the message would hâve been understood by the person to 
whom it was addressed, and there was nothing in it to advise the défend- 
ant what it was about, nor what damage would resuit from its nondeliv- 
ery. PrimroSe v. Telegraph Co., 14 Sup. Ot. 1098, 154 U. S. 1, foUowed. 

In Error to the United States Court in the Indian Territory. 

This was an action by Thomas J. Coggin and Eobert E. Farris 
against the Western Union Telegraph Company to recover damages 
for the nondelivery of a message. Plaintiffs recovered a judgment 
in the circuit court. Défendant brings error. Reversed. 

The plaintlfCs below, Thomas J. Coggin and Robert E. Farris, were partners 
in the conditional purchase of a lot of horses. Coggin made the contract 
He was to pay $1,500 for the horses. He paid $250, and agreed to pay the 
remaining $1,250 on the 24th day of July, 1892, and, faiUng to do so, the 
trade was to be off, and he wasi to forfeit the $250 he had paid. 

On the 18th day of July, 1892, Coggin wrote upon one of the defendant's 
printed blanks, and delivered to the operator at Okarche, Oklahoma Territory, 
for transmission to his partner, Farris, at Purcell, in the Indian Territory, a 
message reading as foUows: 
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"Okarche, 0. T., 7-18-1892. 
"To R. B. Farris, c/o E. R. Wilson, Purcell, I. T.: Be on hand evening of 
third. I got early. T. G. Coggin." 

Immediately above and precedlng the wrltten message on the blank was 
printed the followlng: "Send the foUowing message subject to the above 
terms, which are hereby agreed to." Among the "above tenns" were the fol- 
io wing: 

"The Western Union Telegraph Company. 

"Ail messages taken by this company are subject to the foUowing terms: 
To guard against mistakes or delays, the sender of a message should order 
it repeated; that is, telegraphed back to the originatiug office for comparison. 
For this, one-half the regular rate is charged in addition. It is agieed be- 
tween the sender of the followlng message and this company that said com- 
pany shall not be liable for mistakes or delays In the transmission or delivery 
of or the nondelivery of any unrepeated message, whether happening by nég- 
ligence of its servants or othem'ise, beyond the amount received for sending 
the same; nor for mistakes or delays in the transmission or delivery or for 
nondelivery of any repeated message beyond fifly times the sum received for 
sending the same, unless specially Insured; nor in any case for delays arising 
from unavoidable interruption In the working of its Unes, or for errors in 
cipher or obscure messages." 

The plaintiffs alleged the défendant negligently failed to deliver the mes- 
sage, and by reason thereof Farris failed to pay the Çl,250 on the 24th day of 
July, 1892, whereby the plaintiffs were damaged in the sum of $1,750, being 
the $250 forfeited and $1,500 claimed as profits for the différence betweeu 
the price the plaintiiïs were to pay for the horses and what they were worth 
in the market at the time and place the contract therefor was forfeited, The 
aaswer denied ail négligence; denied that the défendant at the time of send- 
ing the message had any knowledge that it related to the purchase of horses 
or to any other matter of business in respect to which the plalntifif would 
suffer any loss or damage by a faUure to transmit or deliver the message; 
pjid pleaded that the message was a nonrepeated message, and therefore, by 
the contract between the parties under which it was sent, the défendant was 
not liable for any mistake in sending or delay in delivering the same. The 
plaintlfC Coggin testlfied that, at the time he delivered the message to the 
operator, he told him he "wanted Farris to be sure and get this message, as it 
was a business matter," and he says: "My purpose in sending said message 
was to summon the said Farris to the town of Wolsey, Indian Territory, and 
to cause him to bring some money to pay the balance of the purchase money 
on one hundred head of horses and mules that I had purchased from Henry 
J. Basterwood for myself and the sa,id Farris." 

The complaint alleged the message read "substantially as follows": 

"Okarche, Oklahoma Ty., July 18, 1892. 
"To Robert B. Farris, c/o S. R. Wilson, Purcell, I. T.: Be on hand the 
evening of the twenty-third without fail. Thos. J. Coggin." 

But the original message was produced, and read as given above. 
There were a verdict and judgment for the plaintlfC for $350, and the de- 
fendant sued out this writ of error. 

Cassius M. Ferguson (George H. Fearons, Henry E. Asp, J. W. 
Shartel, and James E. Cottingliam, on the brief), for plaintifl in 
error. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

OALDWELL, Circuit Judge, after stating the case as above, 
delivered the opinion of the court. 

This case was brought and tried before the case of Primrose v. 
Telegraph Oo., 154 U. S. 1, 14 Sup. Ct. 1098, was decided. Since the 
décision in that case it bas been the settled law in the fédéral courts 
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— First, that the conditions contained in the stipulation quoted, 
subject to which the unrepeated message of the plaintiffs was sent, 
are reasonable and Talid; second, that, under thèse stipulations, 
the telegraph company is not liable for mistakes in the transmission 
or delivery, or for the nondelivery, of an unrepeated message beyond 
the snm received for sending the same; and, third, that where an 
unrepeated message is in cipher or obscure, and does not on its 
face inform the telegraph company of the importance or extent of 
the business transaction to which it relates, and the company is 
not otherwise advised thereof, the measure of damages for mistakes 
in its transmission or delivery or for its nondelivery is the sum 
paid for sending it 

The décision of the suprême court in the case of Primrose v. Tele- 
graph Co. silences further contention on thèse questions in the 
fédéral courts. The judgment below cannot be supported fpr two 
reasons: 

(1) It does not appear from the évidence that, if Farris had re- 
ceived the message, he would hâve understood it, or taken any 
action on account of it, or that anything that was not done would 
hâve been done if the message had been received. Coggin testifies 
to his object in sending the message; but neither he nor Farris 
nor any other witness testifies that, if Farris had received the mes- 
sage as sent, he would hâve known what it meant, or that he would 
hâve been prompted to take any action on account of it. It is not 
shown or claimed that it was a cipher message to which Farris 
had a key, or that there was any previous agreement or understand- 
ing between Coggin and Farris as to what meaning should be 
attached to a message couched in the terms of this one. On its 
face it does not hâve the remotest relation to the purchase of the 
horses. The date mentioned varies nearly a month from the date 
on which the purchase of the horses was to be concluded. There 
is no hint as to the place of meeting, or about money, or the com- 
pletion of any contract for the purchase of horses, or indeed of 
anything else. There is no évidence that, if Farris had received 
the message, he would hâve known what it meant, and attended 
at the proper time and place, and paid for the horses, or that he 
had or could hâve procured the money to pay for them, or that he 
would hâve paid for them if he had had the money and had been 
fully advised of ail the facta In a word, the message is so blindly 
written as to be absolutely meaningless to any one not having a 
key to the thoughts of the sender. Under the évidence, the mes- 
sage conveyed no more information to Farris or to the défendant 
than if it had been in a cipher known to Coggin alone, or in an 
unknown tongue. It is clear from tlie évidence that Coggin him- 
self blundered In writing it, and that he failed to use language to 
express what he intended and what he thought he had written at 
the time his complaint was drawn. 

(2) There is nothing in the message to advise the défendant 
what it was about, nor what nor where any damage would resuit 
from its nondelivery; and particularly there is nothing from which 
it can properly and reasonably be said the alleged damages grow- 
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ing out of the failure to complète the purchase of the horses was 
in the contemplation of both parties at the time the message was 
sent. But it is said Coggin told the operator that the message 
related to "a business matter." The évidence, however, does not 
show that Farris would hâve understood it related to a business 
matter, and particularly not to the purchase of the horses; and 
the mère statement made to the défendant at the time of sending 
the message that it related to a business matter conveyed no informa- 
tion to the défendant as to the nature of the business. It amounted 
to no more than to say, "This is a business, and not a social, mes- 
sage." The nature of the business was not disclosed. Whether 
it was of much or little moment, and whether it related to business 
of the past, présent, or future, or to business which, if not trans- 
acted at a particular time or place, would be attended with pe 
cuniary loss or damage, was not stated; nor was anything said 
from which such results can be said to hâve been within the con- 
templation of the parties. Certainly, it did not give the défendant 
the faintest idea of the transaction about the horses, and damages 
on account of that transaction cannot therefore be said to hâve 
been in the contemplation of both parties at the time they made 
the contract, as the probable resuit of the breach of it 
In Primrose v. Telegraph Co. the court say: 

"In Hadley v. Baxendale (declded In 1854) 9 Bxch. 345,— ever since consid- 
ered a leading case on both sides of the Atlantic, and approved and foUowed 
by this court In Telegraph Oo. v. Hall [8 Sup. Ot. 577], above cited, and in 
Howard v. Manufacturing Ce, 139 U. S. 199, 206, 207, 11 Sup. Ct. 500,— Baron 
Alderson laid down, as the prineiples by which the jury ought to be gulded in 
estimatlng the damages arising out of any breach of contract, the following: 
'Where two parties hâve made a contract which one of them has brolîen, the 
damages which the other party ought to receive in respect of such breach ot 
contract should be such as may fairly and reasonably be considered elther 
arising naturally (i. e. according to the usual course of things) from such 
breach of contract itself, or such as may reasonably be supposed to hâve been 
in the contemplation of both parties at the time they made the contract, as 
the probable resuit of the breach of it. Now, if the spécial circumstances un- 
der which the contract was actually made were communicated by the plain- 
tiffs to the défendants, and thus known to both parties, the damages resulting 
from the breach of such a contract, which they Would reasonably contemplate, 
would be the amount of injury which would ordinarily foUow from a breach 
of contract under thèse spécial circumstances so known and communicated. 
But, on the other hand, if thèse spécial circumstances were wholly unknown 
to the party breaking the contract, he, at the most, could only be supposed 
to hâve had in his contemplation the amount which would arise generally, 
and in the great multitude of cases not afCected by any spécial circumstances, 
from such a breach of contract.' 9 Exch. 354, 355." 

The rule is stated in slightly différent language by the court of 
appeals of New York in the case of Baldwin v. Telegraph Co., 45 
N, Y. 744. The court say: 

"Wheneyer spécial or extraordinary damages, such as would not naturally 
or ordinarily foUow a breach, hâve been awarded for the nonperformance of 
contracts» whether for the sale or càrriage of goods, or for the delivery of 
messages by telegraph, it has been for the reason that the contracts hâve been 
made with référence to peculiar circumstances known to both, and the par- 
ticular loss has been in the contemplation of both, at the time of making the 
contract, as a contingency that might f oUow the nonperformance." 
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This définition of thé rule is quoted approvingly by tte suprême 
court in Primrose t. Telegraph Co.; and it is clear that, under the 
rule established in that case, the damages claimed by the plaintifEs 
in this case are too remote. 

The judgment of the United States court in the Indian Territory 
is reversed, and the cause remanded, with instructions to grant 
a new trial. 



WHEELING BRIDGE & TERMINAL Rï. CO. v. COCHRAN. 
(Circuit Court of Appeals, Fourth Circuit May 28, 1895.) 

No. 115. 

1. Practice on Appbal— Bond. 

Rule 13 of the circuit courts of appeals (11 0. C. A. cill.) does not apply 
to bonds required upon the allowauce of writs of error, where no super- 
sedeas is asked or granted. 

2. Pbactioe— Sbt-Off— West Virginia Code. 

Under the Code of West Virginia and the practiee prevailing thereunder 
a défendant may show at the trial ail matters of set-off, even though ac- 
cruing pendente lite, of whicb the plalntifC bas had notice by a blU or 
amended blU of sets-off. 
S. Same — Pabties. 

The W. Co. commenced an action agaJnst one O. While It was pendlng, 
a receiver was appointed in a suit for the foreclosure of a mortgage made 
by the W. Oo., and was directed to take possession of ail tùe property 
covered by the mortgage, and prosecute and défend ail suits relating to 
Buch property. It did not appear that the claim against C. on which 
action had been brouglit was part of the mortgaged property, and the re- 
ceiver was refused permission to be made a party plaintlŒ to the action. 
C. flled a bill of sets-ofC including, among others, coupons of bonds se- 
cured by the mortgage maturing after the receiver was appointed. Held, 
that such coupons could not properly be allowed as sets-ofE in the action 
. to which the receiver was not and could not be a party. 

In Error to the Circuit Court of the United States for the District 
«f West Virginia. 

This was an action by the Wheeling Bridge & Terminal Bailway 
Company against Eobert H. Oochran. Judgment was rendered in 
the circuit court for the défendant upon claims in set-off. Plaintiff 
brings error. Eeversed. 

Edward B. Whitney, for plaintiff in error. 

Thayer Melvin and Henry M. Russell, for défendant in error. 

Before GOFF and SIMONTON, Circuit Judges, and SEYMOUR, 
District Judge. 

SIMONTON, Circuit Judge. This is a writ of error to the cir- 
cuit court of the United States for the district of West Virginia. 
The Wheeling Bridge & Terminal Railway Company, a corporation 
of the State of West Virginia, brought its action to October rules, 
1892, against Eobert H. Cochran. The déclaration is in assumpsit 
on the common counts for $2,147.22. The bill of particulars flled 
with the déclaration charges him with moneys of the plaintiff, 
received by him, and crédits him with certain moneys paid out by 
him for plaintiff's use, expenses incurred by him in plaintiff's serv- 
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ice, and salary as président of the company to March, 1892. The 
défendant, on 4th April, 1893, pleaded the gênerai issue and flled 
spécifications of payments and sets-off. His bill of sets-off includes 
items of salary as président of a corporation subordinate to and 
controlled by the plaintiff, of services rendered plaintiff as agent 
and counsel, and other services rendered the Wheeling & 
Eastern Improvement Company, for which he held plaintiff re- 
sponsible, — in ail |7,000; and also of 24 coupons on the first mort- 
gage bonds of the plaintiff, 12 of vi'hich matured Ist June, 1892, 
and 12 on Ist December, 1892, each for |30, and 6 coupons on second 
mortgage bonds of the same company, 3 of which matured Septem- 
ber, 1892, and 3 Ist March, 1893, each for |30,~in ail |900. The 
cause was continued from time to time, and on 25 th September, 
1894, the défendant filed an amended bill of sets-off in which, in 
addition to the other items, he added coupons on the same first 
mortgage bonds maturing Ist June, 1893, Ist December, 1893, and 
Ist June, 1894, and on second mortgage bonds maturing September 
1, 1893, March and September 1, 1894, making the total of sets-off 
19,250. Pending this suit, on 20th September, 1893, the Wheeling 
Bridge & Terminal Bailway Company was placed in the hands of a 
receiver by an order entered in the case of the Washington Trust 
Company against said railway company and others, pending in the 
circuit court of the United States for the district of West Virginia, 
Charles O. Brewster being appointed such receiver. On 25th Sep- 
tember he interposed in this action, and prayed to be made a party 
plaintiff. This prayer was refused. The following extracts from 
the order appointing the receiver will show the scope and extent of 
hispowers: 

"Ordered, that Charles O. Brewster, Bsq., of the city of New York, bo, and 
he hereby is, appointed receiver herein of ail and singular the preniises ànd 
property described in the complaint, with the usual powers of receivers in 
such cases according to the law and practice of this court, and with ail the 
powers provided for in the mortgage or deed of trust set out in the complaint, 
the property described in the said mortgage embracing ail and singular the 
railroad and bridge of said défendant railway company, together with ail 
the real estate, roadbed, rails, ties, piers, fences, lands, approaches, privilèges, 
liberties, rights and franchises, rights of way, easements, licenses, dépôts, 
stations, buildings, rolling stock, eqnipment, tools, machinery, rents, ineomes, 
tolls, and profits thereof, and ail other property and rights whatsoever of 
said défendant raUway company, wherever the same may be found, covered 
by the mortgage or deed of trust made by said railway company to the coni- 
plainant, dated December 2, 1889. It is further ordered, that upon the ap- 
proval and flling of said bond the said receiver is hereby authorized and 
directed to hold, manage, and operate the said railroad and bridge and other 
mortgaged property under the direction of this court, and to reçoive the 
rents, income, and profits thereof, and to employ such agents and servants as 
may be necessary for the proper opération and maintenance of said prop- 
erty, and to make such repairs as may be necessary to keep the same in good 
anci serviceable condition. It is further ordered, that the défendant railway 
company and its officers and agents, and any other person having possession 
or control of any of said propertj', asstgn, transfer, and dellver the same, 
wherever it may be, unto said receiver, including any eontracts for purchase 
of lands or rights of way, and ail équitable interests, tliings In action, and 
other efEects which belong to or are held in trust for said défendant railway 
company, which are covered by said mortgage, and ail books, vouchers, and 
papers relating thereto; and that said receiver hâve fuU power and authority 
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to recelve and take possession of such property. It Is further ordered, that 
said recelver be, and he hereby is, authorlzed and dlrected to prosecute and 
défend any pendlng sulta by or against sald railway company afCectlng said 
mortgaged property, or against others wbom said i^Hway company Las un- 
dertaken to indemnify, and to défend any suits hereafter brought against 
him as such receiver, or affecting tlie receiyership, or bereafter brougbt 
against sald railway company afCecting said mortgaged property, witb au- 
tbority also to bring such suits as may be necessary in the discharge of tiis 
dutles as receiver for the securlng and protecting said mortgaged property 
and the assets of said railway company; and said receiver m^y employ such 
attorneys and counsel as may be necessary to enable him to manage such 
suits, and to advise him in relation to the performance of his duties as re- 
ceiver; and he may use the property in his hands for any of the purposes 
set out in this order," 

The plaintifif on the same day tendered its replication to the 
amended bill of sets-ofl of the défendant, setting foHh that the 
coupons therein set out, maturing December 1, 1893, and afterwards, 
became due after the corporation had gone into the hands of a 
receiver, and are not a proper set-off. The court refused leave to 
file the replication. The cause, being at issue, was tried before the 
jury, who found a verdict in favor of the défendant below in the 
sum of $1,784.98. 

PlaintifE filed its pétition for a vprit of error. The writ was al- 
lowed "upon the plaintifE giving bond according to law in the sum 
of one thousand dollars, which shall be for costs only, and shall not 
operate as a supersedeas bond." This bond was given. The de- 
fendant in error moves to dismiss the writ on the ground that no 
proper or suflBcient bond has been required or given by the plaintiff 
in error. This motion rests on rule 13 (11 0. 0. A. ciii.) of this court, 
and is based on misconception. The rule opérâtes only where a 
supersedeas is prayed. In this case no supersedeas was asked, 
and the order granting the writ and requiring the bond distinctly 
déclares that it should not operate as a supersedeas. The bond 
required in this case and approved by the judge granting the writ 
is in the words of the statute (Rev. St. U. S. § 1000). The motion to 
dismiss the writ is refused. 

The assignments of error necessary to be considered are as fol- 
lows: 

First. Because the court below admitted as sets-ofC, coupons 
accruing pendente lite. Right of set-off does not exist at common 
law, and is everywhere founded on statutory régulations. U. S. v. 
Eckford, 6 Wall. 484. The Code of West Virginia (Ed. 1891, p. 812, 
§ 4) provides: 

"In a suit for any debt the défendant may at the trial, prove and hâve 
aUowed against such debt, any payment of set offi which is so described in 
his plea or in an account filed therewith as to give the plaintiff notice of its 
nature but not otherwise." 

This is an exact reproduction of the Code of Virginia on the same 
subject. 1 Eev. Code Va. 1819, c. 128, p. 510, § 87. The construction 
put upon this provision of the Code of West Virginia, followed 
universally in ail the lower courts of that state, is to admit ail mat- 
ters of set-off accruing before the trial, when properly pleaded', even 
although they accrued pendente lite. This practice is also recog- 
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nized as existing in Virginia by Dr. Minor (4 Minor, Inst 659), and 
admitted by Eobinson (5 Rob. Prac. p. 1000). It is urged, however, 
that there is no décision of any court of last resort sustaining this 
practice. But when it appears that a certain practice exists, and 
tliat no case is reported in whicli it was questioned, or by whicb the 
opinion of the appellate court bas been asked upon it, we bave tbe 
higbest proof of universal récognition of the practice, and of acqui- 
escence in it. When this practice is proved so to exist without 
exception or demur, it is overwhelming évidence of the practice 
prevailing in the state, which in law cases this court must foUow 
and adopt Rev. St. U. S. § 914. But it is said that the courts of 
the United States are not bound to adopt a state practice of which 
they do not approve. It is true that when the state practice con- 
flicts with some statutory régulation of congress, or when it would 
confer jurisdiction on the court which otherwise had no jurisdictiou, 
the fédéral courts will not f ollow it Mexican Cent R Co. v. Pinkney, 
149 U. S. 194, 13 Sup. Ct 859. See, also, Phelps v. Oaks, 117 U. S. 
239, 6 Sup. Ot 714. But when the state courts bave an established 
practice, universally followed, the fédéral courts do and should fol- 
low it. In ail cases of concurrent jurisdiction it would be a great 
misfortune both to suitors and counsel if, when they entered into 
the fédéral courts, they would find themselves in a strange atmos- 
phère, governed and guided by new and unknown methods of prac- 
tice. Nor are we prepared to say that the practice prevailing in 
the courts of West Virginia should be disapproved. 

Second. Because défendant was permitted to put in évidence cou- 
pons falling due after the receiver was appointed, and also because 
the court directed the jury to find a verdict upon them. The court, 
upon application, had refused to permit the receiver to intervene in 
the suit. Following this up, the court permitted the défendant to 
set ofE against the demand of the plaintiff coupons owned by him, 
which matured after the receiver was appointed, upon bis first 
and second mortgage bonds. This leads to an examination of the 
scope of receivership. The receiver's powers are those conferred 
upon him by the order under which he was appointed. If by this 
order the receiver was placed in control of the claim of the company 
against the défendant, then bis application for leave to intervene 
should hâve been granted, and the défendant should not hâve been 
permitted to set ofE claims accruing during the receivership. 22 
Am. & Eng. Eue. Law, 310, note 1. If the appointment of the re- 
ceiver amounted to an équitable exécution upon ail the property 
and choses of the corporation, and the assumption of them by the 
court for distribution among creditors on équitable principles, the 
défendant would not be permitted to set up his coupons accruing 
during the receivership in extinguishment of the debt due by him, 
for by so doing he would bave had a préférence given to him to 
which he would not bave been entitled over other creditors. He 
would thereby obtain payment of his debts, while others holding 
claims equally meritorious would be compelled to accept a small 
proportion, or perhaps lose them entirely. Clark v. Brockway, 
*42 N. Y. 13; Beaeh, Rec. §§ 702, 703, 705. Upon examination, how- 
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ever, of the order of the court under which the receiyer was ap- 
pointed, made a part of this record, it will be seen that the powera 
of the receiver are those provided for in the mortgage, the property 
descrihed therein being stated; that his authority is declared to 
be as follows: holding, managing, and operating the railroad and 
other mortgaged property; that the railroad company is directed 
to transfer to the receiver ail property of eyery kind and descrip- 
tion whatever "which are covered by said mortgage"; that he is au- 
thorized and directed to prosecute and défend any pending suits 
by or against said railway company "afEecting said mortgaged prop- 
erty," and to bring such suits as may be necessary in the discharge 
of his duties as receiver for securing and protecting "said mortgaged 
property." His powers are limited to the mortgaged property. 
There is nothing in the record from which it is made to appear that 
the moneys claimed in the suit by the plaintiff from the défendant 
constituted any part of the mortgaged property. 

Under thèse circumstances the receiver could not himself hâve 
brought suit on the claim, nor hâve included it in the assets in his 
hands as receiver. He could not hâve been permitted to intervene 
in the suit as first brought before the defendant's set-off was filed, 
not being a party in interest; and for the same reason the claim 
remained the property of the corporation, suable by the corporation 
itself, and subject to ail proper défenses and sets-ofl against the cor- 
poration. In Smith v. McCullough, 104 U. S. 25, this state of facts 
existed: A railroad mortgage was foreclosed in proceedings in 
which a receiver had been appointed. There were certain county 
bonds, the property of the railroad company, in the hands of one 
McGullough. Pending the receivership, sundry creditors of the 
railroad company attached thèse bonds in the hands of McCullough 
for claims against the company. And a contest arose between them 
and the receiver as to the ownership of the bonds, and their right 
to recover on them. The court construed the mortgage, and held 
that thèse bonds did not pass under it; that they therefore never 
passed to the receiver, but remained the property of the company, 
subject to its debts, and recoverable in suits against it to which the 
receiver was not a party. But, the court having refused to permit 
the receiver to intervene as a party plaintiff in the suit, was it 
proper afterwards to permit the défendant to set ofE against the 
claim of the plaintiff coupons upon the mortgage bonds maturing 
after the receiver was appointed? Thèse coupons affected the 
mortgaged property, and were part and parcel thereof. They 
were eut off the bonds secured by the mortgage. The duties of the 
receiver involved provision for their payment, and examination into 
their validity. The whole scope and purpose of the receivership 
were designed to secure a-s much as possible for ail holders of the 
bonds and coupons equally. It was the province of the receiver 
to défend ail suits affiecting the mortgaged property. As a set-off 
is in the nature of a cross action, the setting up thèse coupons as 
sets-ofif was practically the bringing of an action upon them. To 
such an action the receiver, under the terms of the order appointing 
him, had the right to be a party. As the receiver had no right to 
v.68F.no.l— 10 
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be made a party to the suit on the cause of action set up because 
he had no interest therein, the défendant could not set off against 
this cause of action coupons in which he did hâve an interest. The 
claim set out in the déclaration, and the coupons maturing after the 
receiver was appointed, were not in the nature of mutual crédita 
or mutual debts. In permitting thèse coupons to be used as sets- 
off, the court below erred. Its judgment is reversed, and the cause 
is remanded to the circuit court with instructions to grant a new 
tria) 



UNITED STATES v. McALEBE et al. 

(Circuit Court of Appeals, Eiglith Circuit. May 6, 1S95.) 

No. 526. 

Bond— Condition— Pkoposal to Supply Government. 

Where a bond is given, condltioned that one -who bas proposed to fur- 
nisli the government three separate kinds of supplies sliall not witbdraw 
bis proposai, and shall exécute a contract If It is accepted, it is no breacb 
of the condition tbat sucb person faiis to exécute a contract to furnish 
only one of sucb liinds of supplies, hls proposai for wbicb alone is ac- 
cepted. 

In Error to the District Court of the United States for the District 
of South Dakota. 

This was an action by the United States against James McAleer, 
John Manning, and Kobert W. Cooper upon a bond. The district 
court sustained a demurrer to the complaint. PlaintifE brings error. 
Affirmed. 

E. W. Miller, U. S. Atty., for the United States. 

Before OALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This writ of error was sued out by 
the United States to reverse a judgment which sustained a demurrer 
to a complaint upon a bond made by James McAleer, principal, and 
two sureties, the défendants in error. The complaint alleged : That 
the défendant in error McAleer proposed to furnish to the United 
States, at Ft. Meade, in Dakota territory, 750,000 pounds of corn, at 
12.55 per 100 pounds; 1,500,000 pounds of oats at p.60 per 100 
pounds; and 1,800 tons of hay, at |10 a ton. That under the stat- 
utes of the United States and the rules and régulations of the war 
department, it was understood and agreed between the défendant 
McAleer and the United States that the latter had the right to ac- 
cept or reject the whole or any part of his proposai, and that his 
sureties upon this bond knew this fact. That thereupon the défend- 
ants made and delivered to the United States a bond in the sum of 
115,024, which recited that McAleer had proposed and agreed to 
enter into the contract with the assistant quartermaster of the 
United States to furnish 750,000 pounds of corn, 1,500,000 pounds 
of oats, and 1,800 tons of hay, and contained this condition : 

"Now, theref ore, if the sald James McAleer shall not withdraw his said pro- 
posai witbin sixty days from tbe date of opening tbe proposais, and sbail, 
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within sixty aays from the date on whlch he may be notifled that his said 
proposai has been accepted and the said conti'act awarded to him (provided 
the said award be made within the sixty days above mentioned), duly and 
formally enter into such contract, agreeably to the terms of said proposai, and 
into such bond for Its due performance as shall be required of him, or if his 
proposai shall not be accepted and such contract not be awarded to him, then 
tbis obligation shall be void; otherwise, that is to say, if either he shall with- 
draw hia proposai within sixty days, or fail to enter within said sixty days 
into said contract if awarded him, and into such bond, to remain in f ull force, 
effect, and virtue." 

—That the United States, in due tinae, notifled McAleer that they 
would accept the 1,800 tons of hay, at |10 per ton, and he ref used to 
enter into a contract to furnish it, and never has furnished it, to the 
damage of the United States in the sum of $2,831.20. The défend- 
ant interposed a gênerai demurrer, on the ground that the complaint 
did not state facts sufficient to constitute a cause of action. 

The chief contention of counsel for the government is that the 
obligors in this bond are liable for the alleged breach of its condi- 
tion, because it is alleged in the complaint, and under the demurrer 
is admitted, that they knew and agreed that the government might 
reject the whole or any part of the proposai. But the difficulty with 
this case is that neither McAleer nor his sureties ever agreed that 
he would contract to furnish or that he would furnish anytmng if 
the government rejected the whole or any part of his proposai. It 
was only in case the government accepted the proposai as it was 
made that they agreed to be bound at ail. Their contract was that, 
within 60 days after McAleer should be notifled that his proposai 
was accepted, he would enter into a contract according to the terms 
of his proposai, but that, if his proposai should not be accepted, 
then their obligation should be void. The government might hâve 
required, and thèse défendants in error might hâve made, a bond 
conditioned that, if any part of McAleer's proposai was accepted, 
he should enter into a contract to fulfill and should f ulflll that part. 
It is sufficient for the détermination of this case that the défend- 
ants did not make such a bond, and it is not the province of the 
courts to make it for them. This complaint admits that the pro- 
posai of McAleer was never accepted. The fact that a third or 
some like portion of it was accepted, and two-thirds of it was re- 
jected, constituted no acceptance of it. It was no more a breach of 
the conditions of this bond for McAleer to fail to enter into. a con- 
tract to furnish the hay, after his bids for the corn and the oats 
were rejected, than it would hâve been to fail so to do after ail his 
bids had been rejected. The acceptance of a part and the rejection 
of another part of a proposai is no more an acceptance of it than the 
rejection of the whole. 

The judgment below is afflrmed, without costs to either party in 
this court 
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CHICAGO, ST. P. & K. C. RY. CO. v. CHAMBBRS. 

(Circuit Court of Appeals, Elghth Circuit. May 6, 1895.) 

No. 519. 

1. Négligence— Question for Jury. 

In an action against tlie K. Ry. Co. for causing ttie deatli of one C, 
it appeared that the tracks of thé K. Co., running north and soutli, crossed 
at grade tlie tracks of the S. Co., running east and west, a stop board 
being placed on eacli line 400 feet from tlie crosslng, and tlie rule of the 
road giving the right of way to the train whlch flrst arrived at its stop 
board. There was no obstruction to the view between the tracks. A 
freight train, of which C. was engineer, consisting of 28 cars, approached 
the Crossing from the east, on the S. road, in the nlght, stopped at the 
stop board, and, no train on the K. road being in sight, whlstled twice, and 
started for the crosslng. After starting, the fireman notified C. that a 
train was approaching on the K. road, from the south, whereupon C. 
stopped hls train, about 200 feet from the crosslng, until the K. train was 
seen to stop at its stop board, when C. agaln whistled twice, and started 
for the crosslng, and the fireman, having reported the stopping of the K. 
train, turned to shovel coal into the lire box. Just as C.'s englne reached 
the crosslng, it was struck by the K. train, and C. was kilied. The head- 
llght of the S. train was buming at the tlme, and was seen by a brakeman 
and a passenger on the K. train. Eeld, that it was not error to refuse to 
direct a verdict in favor of the K. Co., elther on the ground that no négli- 
gence of the K. Co. was shown, or that 0. was shown to be guilty of con- 
tributory négligence. 

2. SAME^CONTUIBUTORr NEGLIGENCE — FbLLOW SERVANTS. 

JBeld, f urther, that it was no défense for the K. Co. that the fireman on 
the S. train, C.'s fellow servant, was guilty of contributory négligence. 

8. SaME— OllDINARY CARB. 

Seld, f urther, that since the engineer of the K. train had no right to pro- 
ceed if he could hâve dlscovered the other train by the use of ordinary 
care, it was not error to refuse to instruct the jury that if they believed 
the headlight of the S. train was not lighted, and the engineer of the K. 
train thereby warned of its approach, he had a right to proceed. 

4 Samb— PrOximatb Cause. 

Belâ, further, that it was not error to refuse to Instruct the jury that a 

failure to light the headlight of the S. train would bar a recovery by C, 

since it did not appear that the absence of such light contributed to cause 

the accident. 
5. Evidence — Description op Localitt. 

Beld, further, that it was not error to permit a civil engineer, who had 

made a survey of the locality, to testlfy that. If the headlight on the S. 

train was lighted, it would be visible at any point within 400 feet of the 

crossirig, from any point ou the K. tracks between the stop board and the 

crosslng. 

In Error to the Circuit Court of the United States for the District 
of Minnesota- 

This was an action by Catharine Chambers, as administratrix of 
Patrick Chambers, deceased, against the Chicago, St. Paul & Kan- 
sas City Eailway Company, to recover damages for the death of 
the intestate. Judgment was rendered in the circuit court for the 
plaintiff. Défendant brings error. Afflrmed. 

Dan W. Lawler and Lafayette French, for plaintiff in error. 
Nathan Kingsley and H. H. Field, for défendant in error. 

Before CALDWELL, SAJSTBORN, and THAYER, Circuit Judges. 
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SANBORN, Circuit Judge. About 4 o'clock on a dark morning 
in October, 1891, at Taopi, Minn., a passenger train of the plaintifl 
in error, the Chicago, St Paul & Kansas City Railway Company, 
hereafter called the "Kansas City Company," collided with a freight 
train of the Chicago, Milwaukee & St. Paul Railway Company, 
hereafter called the "St. Paul Company," at the intersection of 
the railroads of thèse corporations at that place, and Patrick 
Chambers, the engineer of the freight train, was killed. Catharine 
Chambers, his widow, the défendant in error, brought an action, 
as administratrix of her husband's estate, against the Kansas City 
Company for négligence which she alleged caused the death of her 
husband, and recovered a judgment of |5,000. The writ of error 
in this case was sued ont to reverse this judgment. 

The alleged errors upon which counsel for plaintifE in error seem 
to rely most confldently are that the court refused to grant their 
request to instruct the jury to return a verdict for the Kansas City 
Company at the close of the plaintifE's évidence, and again at the 
close of ail the évidence. This request was based on the grounds 
that the évidence disclosed no négligence on the part of the Kansas 
City Company, and that it conclusively appeared from the évidence 
that Chambers was guilty of négligence that contributed to cause 
his death. If there was any error in the refusai to grant this re- 
quest at the close of the plaintiff's évidence, the company waived it 
by subsequently introducing évidence on its behalf, and proceed- 
ing with the trial of the case on its merits. Insurance Co. v. 
Frederick, 7 C. C. A. 122, 125, 126, 58 Fed. 144, and cases cited. 

We turn to the considération of the refusai to grant this request 
at the close of ail the évidence. There was testimony in the case 
at that time tending to show thèse facts: The railroad of the St. 
Paul Company runs nearly east and west at Taopi, and the rail- 
road of the Kansas City Company runs nearly north and south 
through that place, and crosses the road of the St Paul Company 
at grade. There was a stop board on the road of the St. Paul Com- 
pany about 400 feet east of the crossing, and one on the Kansas 
City road about the same distance south of the crossing. There 
were no obstructions to the vision in the space between tiiese rail- 
roads for a distance of more than 400 feet southeasterly of their 
place of intersection. The train approaching the crossing which 
flrst arrived at its stop board had the right of way over the cross- 
ing. The freight train of the St. Paul road was running west, and 
consisted of 28 freight cars and a caboose. When it arrived at 
Taopi the engine stopped nearly opposite the stop board on that 
road for about 50 seconds. Chambers, the engineer, was on the 
north side of his engine, and his fireman was on the south side of 
it. After the stop Chambers gave two short blasts of the whistle, 
and started for the crossing. Up to this time there does not seem 
to hâve been any appearance of a train approaching upon the Kan- 
sas City road. Just after he made this start for the crossing, his 
fireman told him that there was a train coming from the south on 
that road. He asked if it was going to stop, and the fireman re- 
plied that it was coming pretty fast, and he oould not tell. Cham- 
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bers then shat off steam until the fireman told Mm that the Kansas 
City train had stopped, and it had in fact stopped near its stop 
board. The St. Paul engine was thenabout 200 feet from tbe crossing, 
moving slowly towards it, and under perfect control. When the fire- 
man informed Chambers that the Kansas City train had stopped, he 
gave two sharp blasts of his whistle, and started again for his cross- 
ing, and the fireman tumed around, and commenced shoveling coal 
into the fire box. Just as the St. Paul engine was crossing the tracks 
of the Kansas City Company the engine of that company struck it, 
and Chambers was killed. The night was dark, and the engine of the 
St. Paul Company was burning a headlight according to the testi- 
mony of the plaintiff's witnesses, and it was not burning one ac- 
cording to the testimony of the défendant'» witnesses. A passenger 
and a brakeman on the Kansas City train saw the lights on the 
St. Paul train, and knew that it was there when the Kansas City 
train was about 300 feet south of the crossing; but the engineer of 
that train testified that he did not see it until he was upon it. After 
the Kansas City train stopped at its stop board, neither Chambers 
nor his fireman looked for or saw it until an instant before it struck 
their engine, when they were too near the crossing to avoid the 
accident. Some of the testimony which supports thèse facts is con- 
tradicted, but for the purpose of deciding the question under con- 
sidération the court below was, and this court is, bound to consider 
thèse facts as proved, and to consider the fact established that the 
St. Paul engine was burning a bright headlight, because there was 
sufBcient testimony to sustain a flnding of the jury that thèse facts 
existed. 

Upon this state of facts no argument can be necessary to show 
that there was ample testimony in this case to support a finding 
that the engineer of the Kansas City train was négligent, and that 
his négligence was tlie proximate cause of the injury. When he 
arrived at his stop board, the St. Paul engine had stopped at the 
stop board on its railroad, and had started again, and was half way 
from its stop boaxd to the crossing, moving slowly towards the 
latter, and under perfect control. That engine had the right of 
way. A brakeman and passenger on the Kansas City train saw 
the lights upon it, and knew that it was there, in ample time to 
hâve prevented the injury. It vFas the duty of the engineer of that 
train to look for it, and, if a man of reasonable prudence and dili- 
gence could hâve seen it, to see it, and to hold his train until the 
St. Paul train had crossed. The fact that a brakeman and a pas- 
senger on his train, upon whom much less responsibility rested, 
saw it, ànd were forewarned of the danger 300 feet distant from 
the crossing, is certainly sufflcient évidence to warrant a jury in 
flnding that a man of reasonable prudence and diligence would 
hâve seen it; and the fact that this engineer drove his engine upon 
the crossing under the circumstances without seeing it furnishes 
ample évidence that he was not exercising ordinary care to pre- 
vent this collision. 

Nor are we convinced, after a careful examination of ail the évi- 
dence in this record, that it so conclusively appears from the testi- 
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mony that Chambers was guilty of contributory négligence that no 
reasonable man could fairly draw the opposite conclusion. It is 
only when the facts are undisputed, and are such that reasonable 
men may fairly draw but "one conclusion from them, that the ques- 
tion of négligence is ever considered one of law for tlie court. Kail- 
Tvay Co. V. Jarvi, 10 U. S. App. 439, 451, 3 C. C. A. 433, 437, 438, and 
53 Ped. G5, 70; Eailway Co. v. lyes, 144 U. S. 408, 417, 12 Sup. Ct. 
679; Railroad Co. v. Converse, 139 U. S. 469, 11 Sup. Ct. 569; Rail- 
road Co. v. Pollard, 22 Wall. 341; Bennett t. Insurance Co., 39 Minn. 
254, 39 N. W. 488; Abbett v. Eailway Co., 30 Minn. 482, 16 N. W. 
266. There is no évidence whatever of any négligence on the part 
of Chambers prior to the time when the Kansas City train arrived 
at its stop board and stopped. Up to that time he had used every 
reasonable précaution to prevent a collision. His engine was then 
moving slowly towards the crossing within 200 feet of it, held under 
perfect control, awaiting the answer of his fireman to the question 
he had prudently put, "Is the Kansas City train going to stop?" 
His fireman was on the south side of the engine, and it was his 
duty to keep watch of the train approaching from the south, while 
it was the duty of the engineer, who was on the north side of the 
«ngine, to watch for obstructions in front, or trains coming, from 
the north of his engine. He had the right of way over the crossing. 
The instant that the Kansas City train stopped, it was his duty to 
take his train across as speedily as he could safely do so, and it was 
the duty of the engineer of the Kansas City train to hold it back un- 
til the St. Paul train had made the crossing. When the engineer of 
the Kansas City train came towards that crossing, it was his duty 
to stop at the stop board, and to hold his train back from the cross- 
ing until the St. Paul train was over it Chambers had learned 
that he was faithfully discharging that duty, that he had stopped at 
his stop board, and he no doubt presumed that he would continue 
to discharge his duty by holding back his train until the St. Paul 
train was over the crossing. It is certainly not so clear as to be 
stated as a matter of law that a man of ordinary prudence and dili- 
gence would not hâve made so reasonable a presumption. It is 
earnestly argued that it was his duty to look for that train after he 
started for the crossing the last time, that it was his duty to keep 
his train under such perfect control as he approached the crossing 
that he could stop it at any time, and that the évidence is that, 
after the Kansas City train stopped, he did not look for it, that his 
train was moving at the rate of six or eight miles an hour when the 
collision occurred, and that his négligence in thèse particulars con- 
tributed to the injury. But it must be borne in mind that he had a 
flreman on the side of the engine towards the approaching Kansas 
City train, who had been watching it, and whose duty it was to 
continue to do so; and that there was an engineer on the Kansas 
City train, whose duty it was to hold it back until he had passed. 
It was only upon the presumption that both thèse men would fail 
in the discharge of their respective duties that his protection re 
quired him to personally watch that standing train, while it was 
his primary duty to watch for trains from the north and for 



152 FEDERAL EEPOBTEK, Vol. 68. 

obstructions in front, and to drive Lis engine as speedily as safety 
would permit over the crossing. We are unable to persuade 
ourselves that ail reasonable men would hâve drawn the con- 
clusion that an engineer in the exercise of ordinary care under 
thèse circumstances would hâve presumed that both his flremau 
and the engineer of the approaching train would fail in the dis- 
charge of their respective duties, and would hâve looked for 
that standing train during the brief period when he was running 
the 200 feet to reach the crossing. Nor are we convinced that they 
would draw the conclusion that his failure to look contributed to 
cause the injury. It is always difiScult in the night to tell whether 
a light is approaching or stationary when one is in or near the line 
it is following, and it is at least doubtful whether, if Chambers had 
looked towards the standing train, he would hâve perceived its ap- 
proach in time to hâve stopped his long freight train after he had 
put it in motion to reach the crossing; and, if he had perceived that 
it was approaching, he might well hâve inferred that it was not ap- 
proaching to cross then, but merely to stop again nearer to the 
crossing, and to wait there, ready to cross, when his train had pass- 
ed. This certainly would not hâve been an unnatural supposi- 
tion in view of the fact that he had the right of way, and that the 
Kansas City train had stopped in the proper place. 

Whether or not he was négligent in controlling his train as he 
came upon the crossing depended very much upon the considéra- 
tions to which we hâve referred, upon whether he saw or might 
hâve seen that the Kansas City train was approaching, and upon 
whether or not he knew or might hâve known that it was approach- 
ing, not to stop again and wait, but to try to cross before his train 
had passed. If he saw, or might in the exercise of ordinary care 
hâve seen and hâve known, ail thèse facts in time to hâve stopped 
his long train of 28 cars before his engine came upon the cross- 
ing, he should hâve stopped; but if, in the exercise of ordinary care, 
he would not hâve seen or known that the Kansas City train was 
approaching to cross then, until it was too late for him to stop his 
train, it might hâve been his duty to drive it forward with ail pos- 
sible speed, so that his engine might pass beyond the crossing be- 
fore the Kansas City train could strike. To détermine whether or 
not the deceased was guilty of contributory négligence in this case 
required a careful considération of ail the questions to which we 
bave referred, and thèse questions hâve been properly considered 
by the jury under clear and careful instructions regarding the law. 
The inference of contributory négligence from the complicated facts 
of this case was not, in our opinion, so clear and conclusive that 
the court should hâve declared its existence as a matter of law. 

It was no défense for the Kansas City Company that the flreman 
on the St. Paul train was guilty of négligence that contributed to the 
injury. His négligence was not imputable to Chambers. The doctrine 
of imputed négligence rests upon the relation of master and servant 
or of principal and agent Eailway Co. v. Lapsley's Adm'r, 2 C. 
C. A. 149, 151, 152, 51 Fed. 174, 176, 177, and 4 U. S. App. 542, 554- 
556, and cases cited. There was no such relation between this en- 
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gineer and his flreman. It is true that there is évidence thaï the 
flreman was subject to the orders of his engineer, but that was be- 
cause the discharge of the duties they were performing for a com- 
mon master required that their work should be supervised by a 
single mind. This did not make one of them in any sensé the agent 
or the servant of the other in the discharge of any duty imposed 
upon either of them by their respective positions in the employ- 
ment of the railroad company. They were still the servants of the 
railroad company, A décisive test of this question is this: If the 
Kansas Gity Company is exempt from the damages caused by its 
négligence to the engineer of the St. Paul train, because the flre- 
man of the latter train contributed to cause those damages, then the 
engineer must be equally liable to the Kansas City Company for 
any damage which that company sustained through the négligence 
of this flreman. But it is absurd to suppose that the engineer of 
the St Paul train could be made to pay for damages resulting to 
the Kansas City Company from the carelessness of the flreman of 
the St Paul train, of which he had no knowledge, and to which he 
did not assent. 

Nor do the facts that the engineer and flreman were fellow ser-^ 
vants of the St. Paul Company, and that the négligence of the lat- 
ter contributed to the injury which the Kansas City Company 
caused, exempt the latter from liability to the engineer. The fel- 
low-servant doctrine, where it is not abolished or modifled by stat- 
ute, exempts the common master only, from damages caused by the 
négligence of the fellow servant. That the négligence of the mas- 
ter or of the fellow servant contributed to an injury, the proximate 
cause of which was the négligence of a stranger, is no défense to the 
latter. Oneis liable for an injury caused by the concurring négligence 
of himself and another to the same extent as for one caused entirely 
by his own négligence. Railway Oo. v. Sutton, 11 C. C. A. 251, 63 
Fed. 394, 395; Railway Oo. v. Cummings, 106 U. S. 700, 702, 1 Sup. 
et. 493; Railway Co. v. Callaghan, 6 C. C. A. 205, 206, 56 Fed. 988; 
Harriman v. Railway Co., 45 Ohio St 11, 32, 12 N. E. 451; Lane v. 
Atlantic Works, 111 Mass. 136; Griffin v. Railroad Co., 148 Mass. 
143, 145, 19 N. E. 166; Cayzer v. Taylor, 10 Grav, 274; Elmer v. 
Locke, 135 Mass. 575; Booth v. Railroad Co., 73 N. Y. 38; Cône v. 
Railroad Co., 81 N. Y. 206; Coppins v. Railroad Co., 122 N, Y. 557, 
25 N. E. 915; Gray v. Railroad Co., 24 Fed. 168; Railroad Co. v. 
Young, 1 C. C. A. 428, 49 Fed. 723; Railway Co. v. Mackney (Tex. 
Sup.) 18 S. W. 949. 

The views already expressed dispose of the tenth and eleventh as- 
signments of error, which complain of the refusai of the court to 
charge that the négligence of the flreman on the St Paul train in 
watching for and giving notice of the approach of the Kansas City 
train after it had stopped, if that négligence contributed to the in- 
jury, would prevent a recovery in this action. 

It is assigned as error that the court below refused to give the 
f ollowiug charge : 

"That the engineer in charge of the defendant's train had the right to pré- 
sume that the ordinary signais of the approach of the Mllwaulsee train would 
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be glven, and that the headllght of the locomotive would be lighted; and if 
you believe from the évidence that the headlight on the Milwaukee locomo- 
tive was not lighted at the tlme o£ approaching the stop board, and that by 
leason thereof the englneer In charge of defendant's train was not warned of 
Its approach, then the latter had a rlght, after giving the usual signal, to pro- 
ceed on hls way toward the crosslng." 

TLis proposed instruction does not correctly state tlie law. The 
englneer of the defendant's train had no right to proceed on his way 
towards the crossing, although he vs^as not warned of the approach 
of the St Paul train by the headlight, if, by the exercise of ordinary 
care, he would hâve been warned of the approach of that train with- 
out the headlight; and there was very persuasive évidence in the 
fact that a brakeman and passenger on his train were warned of its 
approach, that, if he had exercised ordinary care, he would hâve 
seen it, whether the headlight was burning or not 

It is assigned as error that the court refused to charge as fol- 
lows: 

"That If the jury believe from the évidence that the headlight on the Mil- 
waukee locomotive was not properly lighted, so as to warn the employés in 
charge of the defendant's train of its approach to the crossing, then the at- 
tempt to make the crossing on the part of the deceased, under those clrcum- 
stances, was such négligence as would bar the plaintifC's rlght of recovery In 
this action." 

The proposed instruction was rightly refused. It entirely ignores 
the élément of causation. If the headlight on the St. Paul engine 
was not properly lighted, and if the fact that it was not lighted con- 
tributed to cause the injury, then the attempt to make the crossing 
was négligence on the part of the engineer of that locomotive; but 
if it was not properly lighted, and if the négligence of the engineer 
on the Kansas City train was such that the jury believed that he 
would hâve driven his engine upon the crossing in just the same 
way if it had been lighted, then the absence of a headlight would 
not bar the plaintiff's recovery in this action. It is négligence con- 
tributing to the injury, and not négligence that does not contribute 
to it, that prevents such a recovery. 

No error is assigned to the charge actually given by the court in 
this case. It was full, clear, explicit, and correctly stated the law. 
Numerous requests for instructions were presented to the court, 
and errors are assigned because the court refused to give thèse re- 
quests in the language of counsel. We hâve caref ully and patiently 
examined them ail, and compared them with the charge actually 
given, and are satisfled that, so far as they correctly state the law, 
they are substantially contained in the charge of the court. Ac- 
cordingly the errors assigned for thèse refusais cannot be sustained. 
It is not error to refuse to give requests of counsel where the rules 
of law embodied in them are correctly laid down in the gênerai 
charge of the court. Eailway Co. v. Jarvi, 3 C. G. A. 433, 439, 53 
Ped. 65; Eailway Co. v. Washington, 4 U. S. App. 129, 1 C. C. A. 286, 
and 49 Ped. 347, 353. 

A single error is assigned to the ruling of the court below in the 
introduction of évidence. It is that a civil engineer who had made 
a survey and a map of the intersection of thèse roads at the place 
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of the accident was permitted to testify that, if the headlight of the 
St Paul engine was lighted, and was at any point on the St. Paul 
road within 400 feet of the crossing, it would be visible at ail points 
between the stop board on the Kansas City road and the crossing. 
This engineer had been upon the ground and knew that there was 
no obstruction to the vision between thèse points. We can con- 
ceive of no reason why the évidence was not compétent and ma- 
terial. The judgment below must be afQrmed, and it is so ordered. 



MICHIGAN LAND' & LUMBEH CO., Limited, v. RUST. 

(Circuit Court of Appeals, Sixth Circuit May 7, 1895.) 

No. 178. 

L PtJBLio Lands— Swamp-Land Act— Vksting dp Title. 

The Burveys of public lands In the state of Michigan, as origlnally made, 
were, In many localities, fraudulent and erroneous, both in respect to lines 
and corners and to the character of the land. Prier to the passage of the 
Swamp-Land Act Sept. 28, 1850, thèse frauda and errors had beendiscovered, 
and the gênerai govemment, at the request of the state of Michigan, liad im- 
dertaken a resurvey of the lands. After the passage of the swamp-Iand act, 
the législature of Michigan resolved to adopt the notes of the surveys, on tile 
In the office of the surveyor gênerai, as the basis of the lists of lands pass- 
Ing to the state under the act. In 1853 a list of lands, includlng certain 
lands in controversy in this action, which were indicated on the Ust as 
belng Included in a fraudulent survey, was approved by the secretary of 
the interior, and transmitted to the governor of Michigan, who thereupon 
requested a patent for such lands. No patent, however, was issued until 
1857, when, the resurvey having been completed, and the lands in ques- 
tion ascertained not to be swamp lands, a patent was issued for sundry 
parceis of land, not Includlng the lands in question. In 1858 a supple- 
mental Ust of lands, intended to supersede the former lists, and covering 
the township in which the lands in controversy were situated, but not in- 
cludlng such lands, was transmitted by the surveyor gênerai to the com- 
missioner of the land ofBce, and such list was approved by the secretary 
of the interior in 1866, and transmitted to the governor of Michigan, upon 
whose request a patent was issued to the state, not including the lands 
In controversy. In 1855, pursuant to information from the gênerai land 
office of the progress of resiu:veys and corrections of the erroneous lists 
and to the request of the gênerai government, the state of Michigan sus- 
pended action upon the lists, first furnished, based on the erroneous sur- 
veys. The state was also fuUy advised of the action of the gênerai gov- 
ernment in regard to such corrections, and of the substitution of new 
plats, based on the new surveys in the government land offices. The lands 
tn controversy were sold at auction at the United States land office, with- 
out objection by the state, but the state afterwards issued patents there- 
for to the plaintiff's predecessor in title. Held that, although the swamp- 
land act operated to convey title to the lands affected by it to the state 
in praesenti, such title did not attach to the lands included in the first 
list approved by the secretary of the Interior, immediately upon such ap- 
proval and before the issue of a patent, so as to prevent the subséquent 
correction of such lists to cure frauds or errors, and remove from the 
opération of the grant lands not properly within it 

a. SaMB— -MlSTAKB. 

Edd, further, that when a sélection or désignation of lands granted by 
congress has been made, under a mistake of fact induced by a false or 
fraudulent suri'ey, and no rights of third parties hâve intervened, the sec- 
retary of the interior has power, at any time before issulug a patent, to 
recaU and correct such désignation. 
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8. Samk— AcT Mabch 3, 1857. 

Seia, further, that the act of March S, 1857 (11 Stat 251), provldlng that 
the sélections of swamp lands theretofore made should be approved, and 
patented to the several states, was not intended to apply to and conflrm 
old llsts founded on the erroneous surveys whleh had been superseded by 
new llsts, nor to override the gênerai power of the secretary of the In- 
terior to correct frauds and mlstakes. 

4, Evidence— JuDGMBNT. 

Upon the trial of an action of ejectment by a plalntift, clalmlng under 
the patent from the state, agalnst a défendant, clalmlng under the patent 
from the United States, the plaintlfE ofCered in évidence the record of a 
suit brought by the United States on the bond of one of the surveyors 
who made the original fravdulent snrvey, In which suit there was a ver- 
dict for the défendant Sdd, that such évidence was properly rejected. 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

This was an action of ejectment by the Michigan Land & Lumber 
Company, Limited, against Charles A. Eust. Judgment was ren- 
dered in the circuit court for the défendant. PlaintifE brings error. 
Afflrmed. 

Thls Is an action In ejectment brought in the court below by the plalntlfif 
In error to recover 260 acres of land in township 18 N., of range 3 W., in the 
county of Claré, state of Michigan. The déclaration origlnally included other 
lands, but they were stricken out by amendment, and by a further amend- 
ment the plaintifC's claim was limited to an undivided half Interest, which it 
claims in fee. The plea was the gênerai issue. The case was tried by the 
court with a jury upon évidence adduced by the parties, and the jury, by 
direction of the court, rendered a verdict for the défendant. Judgment hav- 
ing been entered thereon, the plaintiff brings the case hère for review upon 
exceptions taken upon the trial to the rulings admitting or rejecting évidence, 
and to the glving and refusai of instructions to the jury. The plaintlfC founds 
Its right to recover upon a title derived through Edward W. Sparrow, to whom 
patents of the land were issued by the state of Michigan, bearing date Aprll 
14, 1887. It is claimed that the state had acquired title to the lands under 
the act of congress of September 28, 1850, known as the "Swamp- Land Grant." 
The défendant claims title through mesne conveyances under patents issued 
by the United States for parts of the lands in question to William A. Rust, 
May 10, 1870, and for the other part to Addison P. Brewer, January 10, 1867, 
upon purchases of the said lands by the respective patentées. 

The questions involved render it necessary to take Into vIew a brief history 
of the proceedings of the United States and of the state of Michigan taken 
for the survey and disposition of the public lands lying withln the state,— pro- 
ceedings some of which took place prlor to the date of the grant, but which 
created conditions in which the grant was administered, and others of which 
are explanatory of the intent and purposes of those who participated In its 
adjustment So much of this history as Is deemed essential in the opinion of 
the court wUl now be referred to. 

Prior to the enactment of the swamp-land grant (Act Sept. 28, 1850), the 
larger portion, but not ail, of the public lands in Michigan had been sur- 
veyed. The work had been done by deputy surveyors under contracta with 
the United States. Unfortunately such contracts were In many Instances de- 
fectively and fraudulently executed, and the surveys were so Imperfect that 
great embarrassment and difflculty were experienced in making locations and 
settling the country, not only from the lack of the marks and Indications 
upon the land requlred by the law of the snrvey, but also from the falsity of 
the character glven to the quality of the land, which was llkewise required 
to be stated in the survey. Such imperfections and difflculties arising from 
defective surveys exlsted in other states, but they seem to hâve been ex- 
traordinary In Michigan, and the mlschief was widely extended through the 
state. Soon after the admission of the state into the Union the législature 
adopted a joint resolution, which was transmitted by the governor to the prés- 
ident of the United States by a communication dated Febmary 3, 1842, re- 
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citing that large districts of land within the state had been returned by the 
deputy surveyors as surveyed where no surreys wliatever had been made, or 
where the surveys had been so imperfectly done as to be utterly valueless; 
and that the lands so represented as surveyed had beea ofïered for sale to 
the very great injury of the state and the citizens thereof, and requesting 
the président to cause a resurvey to be made in certain townships, 81 in num- 
ber, represented to hâve been surveyed, but which had not been surveyed, 
or so imperfectly surveyed that the work was valueless. Upon the recom- 
jnendation of the commissioner of the gênerai land oiilee, the governor's com- 
munication and the resolution of the législature were ref erred to the surveyor 
gênerai for a report of the facts, to the end that proper action might be taken. 
A report was made by that officer, stating that information of a similar char- 
aeter about the surveys in Michigan had corne to him, showing how such 
frauds as were complained of might exist wlthout appearing from anything 
in his office, and recommending the sending of an experlenced surveyor into 
the field to test enough of the surveys to détermine the truth In regard to 
them. Upon thls report the commissioner of the gênerai land office issued in- 
structions to the surveyor gênerai to pursue the course which the latter had 
reeommended, and, if the surveys proved defective in field work, that new 
surveys in ail such cases should be made. The governor of the state was 
notifled of what was being done in response to the request of the législature. 
On the llth day of April, 1842, the surveyor gênerai commissloned William 
A. Burt to make the proposed examination. This commission was executed 
by Mr. Burt, and upon his report the surveyor gênerai communieated the re- 
Bults thereof to the commissioner of the gênerai land office, stating that the 
report furnished abundant proof that the surveys examined by Mr. Burt were 
grossly defective and fraudulent, and added that there was great probabillty 
that the other surveys made under the same contracts were as defective as 
those which had been examined. The substance of this report was communi- 
eated to Senator Porter, of Michigan, by the commissioner of the gênerai land 
office, with a statement that it was designed to issue instructions for the 
necessary resurveys. In a further communication from the surveyor gênerai 
to the commissioner of the gênerai land office in April, 1843, it was stated 
that by a report of Mr. Burt, whose examinations appear to hâve been con- 
tinued, in the townships examined by him, a very small portion of any of the 
lines had been surveyed or marked, and that what was found to hâve been 
done was so erroneous and defective that little or none of it could be relied 
upon- 

In September, 1844, Mr. Woodbridge, who was then a senator from Mich- 
igan, addressed the commissioner of the gênerai land office, and, referring to 
the measures taken by him to obtain appropriations for resurveys in that 
state, said that the great and Increasing evils suffered by the state, in consé- 
quence of the false surveys made therein, remained without correction; that 
they were of incalculable extent, and had produced a deep feeling of wrong 
throughout the state. In reply to that letter, after referring to the apportion- 
ment of an appropriation to be expended in correetlng fraudulent surveys in 
certain parts of the state, the commissioner further said: "Ail the other cases 
of erroneous or defective surveys in Michigan will be examined, and instruc- 
tions issue as speedily as they can be prepared." In pursuance of this gên- 
erai purpose, extensive examinations were made and resurveys were directed 
in varions parts of the state. Resurveys were accordingly made, and instruc- 
tions were issued by the commissioner of the gênerai land office to the offi- 
cers of the local land offices in the state, directing them to cancel the plats 
of the old surveys immediately on receipt of the plats of the new surveys, 
maklng proper référence on the old plats to the new ones, so that the old 
plats should not be used under any circumstances. Reports continued to 
come in showing the results of the examinations of the old surveys indicating 
their erroneous and defective character, and under the instructions of the 
land department resurveys were carried on in the loealities which were 
shown to hâve been defectlvely surveyed. On the lOth day of July, 1849, the 
surveyor gênerai, in a letter to the commissioner of the gênerai land office, 
stated that from the examinations that had been made by Mr. Burt within 
the last three months it appeared that most of the field notes originally re- 
turned to the surveyor general's office by deputies Nicholson, BroOkfleld, and 
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Brink, as containing tnie descriptions of surveys made by them, were fictl- 
tious and fraudulent. The surveyor gênerai thereupon recommended an en- 
tirely new survey of the districts just referred to, being those between town- 
ships 17 and 24 north, and bounded on the east by the principal merldian. 
This included town 18 N. of range 3 W., wherein are located the lands in- 
volved in the présent suit, the original survey of -whicb was made by Nichol- 
son. It appears from the report of the commissioner of the gênerai land office 
for 1849 that Mr. Burt was employed to fully examine the district which in- 
cluded the lands in question. The plats of 280 townships were furnished to 
Burt and to Risdon, another surveyor, to the latter of whom was assigned the 
examinatlon of the lands not assigned to Burt. It was further stated in the 
commissioner's report that the returns of surveys in seven districts, em- 
bracing 91 townships, some of which were made by Nicholson, were grossly 
fraudulent, "the greater portion of the field notes thereof being wholly flcti- 
tious or descriptive of Unes and corners that were never established." That 
the survey in the district of lands in question was contracted by Nicholson, 
and that examinations of his worli made in every township showed that it 
"was bad throughout." The report also contained an estlmate that an addl- 
tional appropriation of $20,000 would be required for correcting erroneous and 
fraudulent surveys in Michigan. At the next session of congress the subject 
of an appropriation for resurveying and correcting erroneous surveys came 
under considération, and it appears from an extract from the commissioner's 
report contained in executive document No. 2, senate, that the gênerai condi- 
tion of the surveys in that state was fully understood, as well as the measures 
being taken In the land department for correcting them by resurveys. In this 
report which the senate had before it was a map of the state which showed 
the condition of the surveys therein and indicated the towns defectively sur- 
veyed. Among those defectively surveyed was township 18 N., of range 3 
W. From ail this, and from other facts shown by the record of this case, 
and of which the court might talie judicial notice, the gênerai facts suffi- 
ciently appear that prier to September 28, 1850, the gênerai govemment, in 
response to the request of the state and with its knowledge, had undertaken, 
and was then carrying on, extensive resurveys of the public lands in the state 
for the purpose of correcting those which were false, and supplying such por- 
tions of the original surveys as had never been made in the field at ail; 
that as fast as the resurveys were made they were returned to the surveyor 
general's office, and were furnished to the local land offices in the state; and 
that, by gênerai directions to those offlcers from the land department, the old 
surveys were canceled, and the new surveys were adopted as the guide for 
the disposition of the lands, and that the lands were disposed of on the basis 
of the new surveys. It is true, as appears, that there was some disregard 
of this practice at some of the local offices; but it also appears that, as soon 
as this disregard of instructions was brought to the attention of the land de- 
partment, it was disapproved and immediately corrected. 

This was the state of things when the swamp-land act was passed Septem- 
ber 28, 1850. In order to ascertain what lands passed to the state under the 
provisions of this act, the commissioner of the gênerai land office sent instruc- 
tions to the surveyor gênerai to make out lists of the land, and in thèse in- 
structions the commissioner said to the surveyor gênerai: "The only reliable 
data in your possession from which thèse lists can be made out are the fleld 
notes of the surveys on file in your office, and, if the authorities of the state 
are willing to adopt thèse as the basis of thèse lists, you will so regard them. 
If not, and thèse authorities furnish you satisfactory évidence that any lands 
are of the character embraced by the grant, you will so report them." A copy 
of thèse instructions was sent to the governor of the state. The législature of 
Michigan, by Act No. 187, Laws 1851, p. 322, resolved to "adopt the notes 
of the surveys on file in tlie surveyor general's office as the basis upon which 
they will reçoive the swamp lands granted to the state by an act of con- 
gress, September 28, 1850." Lists of the swamp lands were made out by the 
surveyor gênerai from the field notes of the surveys then on file in his office, 
which lists were furnished to tlie commissioner of the gênerai land office. 
When thèse lists had been purged of the descriptions of lands sold by the 
United States prier to the date of the gi-ant, they were presented to the secre- 
tary of the interior for approval. Among others, such a list, including the 
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aescrlptlons In question, was approved by the secretary of the Interior on 
the 27th day of October, 1853, and was transmitted by the commissloner of 
the gênerai land office to the governor of Michigan, by letter dated January 
13, 1854, saying that be transmitted "a certified copy of list number 1 of 
swamp and overflowed lands selected and inuring to the state in the district 
of land subject to sale at lonia taken from the original flles In tbis office, 
whlch on the 27th day of October, 1853, was approved by the secretary of the 
interior." Tbis list included the lands In suit and a large quantity of other 
lands. In the margin of the descriptions contained in town 18 N., of range 3 
W., was written the letter "F," which was explained in the accompanying 
certifieate to mean that the survey of that township had been reported as 
fraudulent. Upon the réception of this list by the governor, and on January 
31, 1854, he forwarded to the commissloner of the gênerai land office a re- 
quest for a patent of the lands contained therein, "conveying the fee-simple 
title in said lands to the said state of Michigan." This request was not com- 
plled with at the time nor until March 17, 1857, when, the surveys having 
been completed, the character of the land ascertained, and the lands which 
were fraudulently reported originally as swamp, but afterwards shown not 
to be 80, expunged from the lists, a patent was issued which recited that it 
was in pursuance of the request of the governor of January 31, 1854. The 
resurvey of the township in question had In the meantime been made, and 
the patent did not contain any of the lands in that township. Up to and 
at th** time when the above-mentioned approved list was transmitted by the 
land department to the governor of Michigan, the examinations of the old 
surveys and resurveys were going forward in the land district in which the 
lands in suit are located, and reports had been made to the land department 
by the surveyor gênerai relative to the lands in the district, stating that "this 
entlre section of country bas until recently been considered low, level, and 
Bwampy, with pine, cedar, balsam, and hemloclî ridges, cold, stérile, and unflt 
for cultivation. The furthest possible from this are the facts in référence to 
this région," and that, "in some instances In the original survey, lakes cover- 
Ing many hundred acres bave been laid upon the maps where none existed, 
thus covering with water a large area of beautiful country which, but for 
thèse frauds, might long since hâve been opened for sale and settlement" 

In the report of the commissloner of the gênerai land office for 1853, which 
must hâve been made up at about the time when th.e certification of the list 
in question was pending in the office, it appeared on the authority of the sur- 
veyor gênerai that, in the townships recently surveyed, "portions of the Unes 
were run and found to be established; other lines were run, but seemed never 
to bave been corrected; while other portions of the survey were found to be 
entirely fraudulent, no lines ever having been run." It was further stated in 
that report that "the examinations in the four districts embraced in my prés- 
ent estimate represent that in many of the townships no lines hâve ever been 
nm. They also serve to show, as ail examinations of détective surveys bave 
ever done, that the fleld notes of the original surveys are no index to the 
true and real character and value of the country of which they purport to 
give a faitht'ul description." "Instances are numerous where valuable agri- 
eultural and pine lands are found to exist in place.of what bas been reported 
as dense, and in some cases impassable, swamp or nearly worthless lands." 
The report estimated that an appropriation of $20,160 would be required to 
complète the work, and it appears that congress made the appropriation as 
requested. 10 Stat. 505. 

On the 29th day of October, 1853, two days later than the date of the secre- 
tary's approval of the list of lands in the lonia district, and wUile that list was 
Btill in the office, the surveyor gênerai transmitted a supplemental list of 
swamp lands in that district to the gênerai land office, stating tliat,in obédience 
to instructions from the commissloner, he had "indicated in the heading of this 
list that It is intended to abrogate and supersede ail lists of swamp lands 
beretofore made of townships contained witbin it." To this the commis- 
sioner replied on November 7, 1853, saying: "Your letter of the 29th ultimo, 
transmitting supplemental list of swamp and overflowed lands in the lonia 
district, Mich., intended to abrogate and supersede ail lists of swamp lands 
beretofore made of townships contained witbin it, bas been received. The 
original list will be altered so as to conform to said supplemental list." 
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Resurveys In this and other districts in the state went on. The commis- 
sloner of the gênerai land office, in directing the making of sùch surveys by 
the surveyor gênerai, Instmcted him that "the Unes will hâve to be run, and 
the corners establlshed as if originally, and ail the irregular Unes and cor- 
ners must be most carefuUy and thoroughly obtained." As fast as they were 
completed, they were transmitted with the proper plats to the gênerai land 
office, and to the local land offices, in the several districts in the state, where, 
by the instructions of the department, they superseded "the old and fraudu- 
lent surreys" which were to be treated as "abrogated"; and since that time 
the business at the gênerai and local offices has been conducted upon the 
basis of the new surveys. The resurveys in Michigan were continued until 
as late as 1857, and congress made spécial appropriations therefor nearly 
every year from 1845 to 1856, inclusive. 

On the 18th day of May, 1858, the surveyor gênerai transmitted to the gên- 
erai land office a supplemental list of swamp lands whlch included town 18, 
range 3 W., and stated in the heading thereof that it was Intended to super- 
sede lists theretofore made of swamp lands within the townships contalned 
in it This list did not include the lands in question, and many other lands 
included in the original list were dropped, and many not included in the flrst 
were included in the later list. A list of lands designated in the record as 
list No. 10, lonia, containing the lands in this township whlch were contained 
in the surveyor general's list last mentioned, was approved by the secretary 
of the interior, May 15, 1866, which was forwarded to the governor of Mich- 
igan on May 26th by letter from the commissioner saying: "You will please 
to acknowledge the receipt of said list, and transmit your request for the pat- 
ent to issue, on the receipt of which, or as soon thereafter as practicable, pat- 
ent will be issued conveylng the fee simple in said lands to the state." The 
governor acknowledged the receipt of this list on May 31, 1866, by letter in 
which he says: "I hâve the honor to request that the patents for said lands 
may issue to the state of Michigan as soon as practicable conveylng the fee- 
simple title thereof to the state." On June 21st foUowing, patent was issued 
aceordingly conveying among other lands those in town 18 N., of range 3 W., 
but not the lands in controversy hère. 

On February 24, 1855, the commissioner of the gênerai land office, having 
received from the surveyor gênerai a list of ail resurveyed swamp. lands, ad- 
dressed a letter to the governor of Michigan stating that he had received such 
a list which he said "abrogates and supersedes ail lists of swamp lands here- 
tofore made of the townships contained within it." After giving a list of 
townships, he adds: "The original sélections in the foregoing townships, made 
from the defective plats, were approved in lists numbers 1, 2, and 3, lonia 
district, Mich., certifled copies whereof were transmitted to your predecessor 
January 13, 16, and 18, 1854. In conséquence of the altération neeessary, by 
reason of the list reeently received, I hâve the honor to request a suspension 
. of ail action upon the lists heretofore furnished you, so far as thèse several 
townships are concerned, until the difCerences can be ascertained and ad- 
justed." List No. 1 of January 13, 1854, above mentioned, is the one upon 
which the plaintifC founds its title. The governor took action in accordance 
with the request. In the report of the commissioner of the state land office 
for 1855, the above letter to the governor was mentioned, and the commis- 
sioner, saying that his office had been notlfied of the resurvey by the gênerai 
govemment of considérable tracts embraced in the lists of swamp lands prin- 
cipally in the lonia district, added: "And the same hâve been, as directed, 
marked as suspended on our bocks." Township No. 18, range 3, was not in- 
cluded in the above list, but, as already stated, was included in the original 
survey and certiflcate. The transaction is given as a sample of the methods 
by which the land grant was adjusted, and because of its particular relation 
to the lands involved in the présent controversy. In the report of the com- 
missioner of the state land office for the following year (1856), speaking of the 
swamp lands, he said: "Patents are now received for ail thèse lands in the 
state except those situated in the lonia land district, comprising about 1,200,- 
000 acres, and for thèse we are assured the patents will soon be forwarded, 
the making of which hâve been delayed in conséquence of extensive re- 
surveys by the gênerai government, which in some instances change the 
amount and character of the land." "Public sale or ofCering has not been 
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deemed advisable until after the title of the state to the grant should be 
wholly eonflrmed by the issue of the patents, and the numerous corrections 
and restatements of the llsts necessary to be prevlously made by the depart- 
ment at Washington." 

Further correspondence between the ofllelals of the state and the gênerai 
government, and the several reports of the commissioner of the state land 
ofiBce during the years while the settlement of the grant was pending, show 
that the course above indlcated was pursned throughout. The évidence on 
this Subject is quite voluminous, and It Is Impractlcable to do more than to 
state its gênerai results. It Is pertinent to add In this connection that the 
législature of MIchigan in 1857, in a law providing for the sale of the swamp 
lands coming to It by the grant, forbade the making of such sales until the 
patent therefor had been received from the United States. The proceedlngs 
for the adjustment of the grant went on until in 1869 the commissioner of the 
state land office reported that the entire amount of swamp lands conveyed to 
the state by the act of congress had been patented with the exception of 
about 35,000 acres in Cheboygan county, which consisted of an Indian réser- 
vation, the title thereto not having been extinguished. Some fugitive pièces 
hâve sinee that timé been discovered and patented to the state, but the busi- 
ness was substantially closed as early as 1868. The lands in question and 
others In the same plight were sold at auction, after public advertisement, 
at the land office at lonia, in November, 1869. No objection on behalf of the 
state appears to hâve been made to the sale. Upon the trial the plaintifC 
offered in évidence the records and files of a suit tried in 1849 In the circuit 
court of the United States for the district of Michigan, brought by the United 
States upon the bond of NIcholson, who sUrveyed the lands in suit, which re- 
sulted in a verdict for the défendant, and that, upon the question arising 
as to whether a new trial should be applied for, the surveyor gênerai in- 
structed the district attorney not to proceed further, upon the advice of the 
district attorney that the verdict would eventually be for the défendants; 
which ofEer was rejected by the court, and the plaintifC excepted. 

J. W. Ohamplin and Frank E. Robson, for plaintifE in errer. 
Hanchott, Stark & Hanchett and W. L. Webber, for défendant in 
error. 

Before TAPT and LURTON, Circnit Judges, and SEVERENS. 
District Jndge. 

HaTing stated the case as above, SEVERENS, District Judge, 
delivered the opinion of the court. 

The propositions npon which the plaintiff maintains its right to 
recover in this case are thèse, in substance: First, that the swamp- 
land act of 1850 operated to convey the title to the lands proposed to 
be granted to the state in praesenti; second, that the ascertainment 
of the lands granted was delegated to the secretary of the interior 
to be performed by such method as he should deem expédient; third, 
that by his approval, and the certification thereof, of the list includ- 
ing thèse lands, and the transmission thereof to the governor of the 
Btate, January 13, 1854, the title attached to the lands, and became 
irrevocably yested in the state; fourth, that the subséquent transac- 
tions between the gênerai government, and the state did not operate 
to impair the title thus vested. 

It is further claimed that the act of 1857 operated to fix the title 
in the state if the lands had not been so identified that the title had 
already vested. The latter claim will be discussed in another place. 

The flrst of the above propositions must be conceded. Whatever 
donbt may hâve once been entertained, such has become the establish- 
v.eSF.no.l— 11 
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ed doctrine as settled bj a long Une of décisions from Railway Co. 
T. Smith, 9 Wall. 95, to Iron Co. v. Cunningham, 155 U. S. 354, 15 
Sup. et 103. The second proposition may also be conceded. In a 
wide sensé, it would be subject probably to some limitations which, 
for the purposes of this case, need not be stated. There can be no 
doubt that, while acting within the limits of bis authority, the choice 
of methods was left to the secretary. The third and fourth proposi- 
tions involve questions of vital and far-reaching import. If in the 
circumstances in which the swamp-land grant found the land survey» 
in Michigan, and as we understand, in some other states also, and 
in which the grant was adjusted in that state, and notwithstanding 
the co-operating action of the gênerai govemment and the state in 
that adjustment, it is compétent now to assert a title in the state 
which it is compétent to convey, founded upon the original surveys 
and certifications long since superseded, because fonnd erroneous or 
mistaken and contrary to the purpose of the law, the conséquence» 
may be very serious indeed. If ail the land, whether swamp or ar- 
able, which was once certifled upon the original fraudulent sur- 
veys, can now be claimed and sold by the state, it is obvions that 
much disturbance of titles and of what has since been done must 
ensue. The swamp lands in Michigan, owing to its peculiar topog- 
raphy, were widely scattered through the state. The land in the 
state of ail descriptions has nearly ail been sold, and it has been 
sold as flnally surveyed after the discovered frauds were corrected. 
The old surveys and the new would not be uniform, but would 
overlap, or spread apart, leaving gores and fractions between. The 
lands in Michigan covered by this grant amounted to very nearly 
six millions of acres, being almost one-sixth of the entire area of the 
state. 

In effect, the plaintiff's contention amounts to this : that no matter 
how gross the error or from what case proceeding, the secretary of 
the interior, when once he had certifled a list of lands as falling due 
to the state under tlie grant, was without power to rectify it, though 
no patent had been issued and the rights of no third party had be- 
come involved by purchase from the state; and, further, that the 
secretary had no power to do this wlth the consent of the state. We 
do not think this doctrine can be sound. The identification of the 
lands afEected by the grant was left to the secretary. The mode of 
doing this which was suggested by him involved concurrent action by 
the state. The proceedings on both sides sho.uld be construed in 
the light of existing circumstances, and not arbitrarily without re- 
gard to them. And the intention with which each step was tahen 
and its purpose should be gathered from ail that was mutually done 
and expressed with référence to the subject. Surely thèse rules 
are not too wide to be applied to a great governmental transaction 
like this. It was said by Judge Graves, in delîvering the opinion of 
the suprême court of Michigan in Dale v. Turner, 34 Mich. 405, 
416: 

"There Is no occasion to assail the position that the swamp-land act was 
«ufficfent to work an Immédiate transfer of the class of lands to ■which it 
was applicahle; because, if it was so, it was still within the power of the 
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State and the United States, the parties to tlie grant, to agrée, tn tlie absence 
of any conflicting right, tliat sales made by the United States subséquent to 
the swamp-land act should be respected by the state, and be left to be com- 
pleted by'the United States by conveyance, and that the state should resort 
to the United States for équivalents." 

This case, as does also that of State r. Flint & P. M. R. Co., 89 Mich, 
481, 51 N. W. 103, asserts in an unequivocal manner the capacity of 
the state for active participation and negotiation in the settlement 
of the grant, and it v?ould seem that its officiais charged with the 
duty of acting in its hehalf in that regard should be deemed its rep- 
résentatives. 

While it is not now questioned that the act of 1850 transferred 
the title to the granted lands in praesenti, yet the identification of 
the lands so that the grant should attach to particular parcels was 
another matter, and whether a sélection of lands was intended to be 
provisional or final was a question of intention to be gathered in the 
light of ail the circumstances. And while we cannot refer to the 
understanding with which the law was executed to construe the act 
of congress, we think it is compétent, if such understanding of the 
law can be ascertained, to take it into considération in determining 
the conséquences intended by the parties from their acts. It was not 
until the year 1869, when the case of Railway Co. v. Smith, 9 Wall. 
95, was decided, that the doctrine now accepted in regard to the time 
when the title should be deemed to hâve vested under this grant was 
settled. DifiEering views had been entertained, and in many quarters 
it was thought that the title did not vest until the issuance of the 
patent, as required by the second section of the act. Now, we think 
no one can read the record of what was done in the administration 
of the grant in the state of Michigan without having a verj' strong 
impression that what was done was upon the understanding that the 
title would not pass until patents were issued, — or, to say the least, 
that it was thought that the safest way was to act upori that pre- 
sumption, — and that the state as well as the secretary governed them- 
selves accordingly. 

The suprême court of Michigan, in Dale v. Turner, 34 Mich. 405, 
construed the act of the législature of the state of June 28, 1851, 
adopting the field notes as the basis on which the grant would be 
received, as importing an understanding that the title would not be 
obtained until patents were received, and the whole ténor of the 
subséquent transactions indicates that this view continued to be held. 
What was done was regarded as part of a proceeding which was in 
fleri until the patent should be issued, and this was expected to come 
when the surveys were flnally completed, and reliable data for mak- 
ing a just ségrégation of the swamp lands should be obtained. We 
also think it clear that the fleld notes mentioned in the act last re- 
ferred to were intended to be the lawfully established fleld notes, 
and not those which had been rejected, or having been impeached, 
would probably be wiped ont. It would hâve been a comparatively 
short pièce of work to hâve simply made out the lists from the notes 
of the original survey. It was for the interest of the state itself as 
well as of its citizens that the resurveys should be completed, and the 
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f rauds of wMch it had complained should be corrected. It would 
then know what it was getting, marked and deflned by an actual 
survey made by the fecognized authority, and in barmony witb the 
System upon which contiguous lands would be sold and owned, and, 
for its lioaor, that what was awarded to it was according to its rights, 
and not the fruit of fraud. 

In passing, we may advert to a complication arising in the présent 
case. The déclaration describes the lands which it seeks to recover 
by the descriptions of the government survey, and this, without more, 
must be deemed to refer to the recognized and authorized survey. A 
judgment in its favor thereon would establish its title accordingly, 
and entitle it to be put in possession of the lands thus described, and 
the marshal would bave no other guide tban the description in the 
déclaration and judgment. Whether that would correspond with the 
old survey, the court has no means of knowing. The presumption 
is that it would not, for the old was erroneous, and the new is pre- 
sumptively correct. 

For thèse and such reasons the state suspended from sale lands 
contained in sélections already made, upon request of the commis- 
sioner of the gênerai land office, and when new lists expressly in- 
tended, and known to be intended, to supersede the former sélec- 
tions, were received from the gênerai land oflSce, they were adopt- 
ed by the state, and patents requested thereon by the state officiais 
charged with that duty. The state also in its législative capacity 
knew how the adjustment was going forward. The reports of the 
commissioner of the state land office showed it, and the législature 
of 1857 enacted a statute to forbid sales of lands before patents 
were received. That statutory provision has ever since been in 
force. Section 2, Act No. 130, Laws Mich. 1883, upon which Spar- 
row obtained his patents for the lands hère claimed by the plain- 
tiff, seems to indicate that the lands appropriated by the state, and 
authorized to be patented, were lands which were subject to sale, 
and as thèse were not, because no patent had been received for 
them, we hâve difficulty in flnding the authority by which the pat- 
ent issued to Sparrow. This is a question not submitted by counsel, 
and therefore we do not pursue it. There are sporadic instances 
shown by the record where state officiais hâve started suggestions 
of doubts whether the state was getting ail it was entitled to, and 
of claims for more, but they were either never insisted upon by the 
state, or were settled by adjustment. We are therefore of opinion 
that it was not intended by the secretary of the interior, nor ex- 
pected by the state, that the sélection of swamp lands certifled and 
transmitted to the governor on the 13th day of January, 1854, and 
which included the lands claimed by the plaintifl, should be neces- 
sarily final, but that it was intended to be subject to correction to 
the extent that the facts shown by the resurveys should require, 
and that, upon its being proven by the resurvey that thèse lands 
were not swamp, it was compétent to supersede the sélection by a 
correct one. 

But, if this were not so, we should still be prepared to hold that 
where, as in this case, a sélection had been made and approved 
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under a mistake of facts induced by a false and fraudulent survey, 
whereby lands had been certified wbich were not swamp, and to 
which the state had no right whatever, and the rights of no third 
party had intervened, it was compétent for the secretary, on discov- 
ering the error at any lime before issuing the patent, to correct 
the wrong by recalling his certifications; not upon "mère error of 
judgment, but that character of mistake which affords a ground of 
relief in a court of equity." State of Oregon, 5 Land Dec. Dep. Int. 
p. 31. The secretary under this grant would exercise his powers 
consistently with his gênerai authority over the public lands. He 
had plenary and exclusive power to direct the surveys, to cancel 
such as he found erroneous, and to order resurveys as the neces- 
sities of every occasion should require. He had the power and 
was charged with the duty of supervising the method by which 
granted lands should be passed to the beneflciary. If mistakes 
were committed by his subordinates, the results of which, if suffered 
to stand, would be to accomplish a wrong, he had power to correct 
them. If they were made by himself, his duty was as plain and his 
power no less ample. "The obligations of his oàth of office oblige 
him to see that the law is carried out, and that none of the public 
domain is wasted or is disposed of to a party not entitled to it He 
represents the government, which is a party in interest in every 
case involving the surveying and disposai of the public lands." 
Knight V. Association, 142 U. S. 161, 181, 12 Sup. Ct 258. 

The secretary could not abdicate his functions. Nor could he as- 
sume any obligation by agreement with the state which would 
bind him in the discharge of his duty to the gênerai government. 
The business in which he was engaged was not that of contract, but 
the exercise of a delegated authority. That duty rested upon him 
in the transmission of the lands intended by the grant. By the 
act in question the proceedings in his department extended from 
the first step to be taken for the identification of the lands to the 
issuance of the patent to the state, whereupon they became "sub- 
ject to the disposai of the législature thereof." The attorney gên- 
erai, in speaking of the patent required to be issued to the state by 
the second section, in 9 Op. Atty. Gen. 255, said: "The object of that 
clause was undoubtedly to prevent the législature of the state from 
a prématuré interférence with lands before they were so designated 
as to preclude mistake and confusion." 

The secretary may prescribe methods, as he prescribed a method 
hère, for the conduct of business, and "when proceedings affecting 
title to lands are before the department the power of supervision 
may be exercised by the secretary, whether thèse proceedings are 
called to his attention by formai notice or appeal, and it is sufiB- 
cient that they are brought to his notice. The rules prescribed are 
designed to facilitate the department in the dispatch of business, 
not to defeat the supervision of the secretary. For example, if, 
when a patent is about to issue, the secretary should discover a 
fatal defect in the proceedings, or that by reason of some newly- 
ascertained fact the patent, if issued, would hâve to be annulled, 
and that it would be his duty to ask the attorney gênerai to in- 
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fltitute proceedings for its annulment, it would hardly be seriously 
contended that the secretary might not interfère and prevent the 
exécution of the patent. He could not be obliged to sit quietly 
and allow a proceeding to be consummated, whicli it would be im- 
mediately his duty to ask the attorney gênerai to take measures to 
annul. It would not be a sufBcient answer against the exercise of 
his power that no appeal had been taken to him, and therefore he 
was without authority in the matter." Pueblo Case, 5 Land Dec. 
Dep. Int. 494. 

So hère, if the title of the state was irrevocably vested in this 
land by the certification of the secretary, and there was no duty 
left but the mère issuance of the patent notwithstanding the dis- 
covery of the mistake, he could hâve been compelled by the court 
to issue it. When issued, the court would not, under the settled 
rule, Tacate it on account of the original mistake, for that had been 
discovered by the secretary before the patent was issued. Thus 
the mistake would be irretrievable. The language of the secretary 
in 5 Land Dec. Dep. Int. 494, last cited, was quoted and approved 
in Knight v. Association, 142 U. S. 178, 12 Sup. Ct. 258, and the 
doctrine fortified by référence to former décisions of the court, cit- 
ing Maguire v. Tyler, 1 Black, 195, 8 Wall. 650, 661; Snyder v. 
Sickles, 98 U. S. 203, 211; Buena Vista Co. v, lowa Falls & S. C. R. 
Co., 112 U. S. 165, 175, 5 Sup. Ct. 84. And it was further held in 
that case that the secretary could take action for the correction of 
such mistakes on his own motion, and that he need not await a 
contest It.cannot be denied that the power to do this is lodged 
somewhere. After the patent bas issued, or when, under the grant- 
ing act, no patent is required, ail things contemplated by the act 
hâve been done, the court is the proper forum in which to deal with 
the case. But when the patent is required by the act it would seem 
that congress intended the secretary's supervision to continue until 
ail things contemplated by the act hâve been accomplished by its 
issuance. This distinction in the jurisdiction bas been adverted to 
in préviens discussions, and appears to be a recognized and estab- 
lished one. It has certainly been acted upon for many years in the 
land department of the United States, and, although there is no 
express décision of the suprême court turning on the précise point, 
yet it has been clearly recognized in several cases as denoting the 
line between the boundaries of the jurisdiction of the department 
and of the courts. 

Counsel for the plaintiiï are mistaken in the suggestion which 
they make that the doctrine that the secretary has power to cor- 
rect his own errors in certifying lands before patent originated with 
Secretary Lamar in 1886. It may be that there was never so deflnite 
and formai a promulgation of the doctrine before that time, but 
the record in the présent case shows that it was asserted and acted 
upon many years before. It passed unchallenged at the time. It 
was then, and has continued to be, a rule by which the praetice of 
the department has been governed. After the lapse of this long 
period we do not think it compétent, at least unless the unlaw- 
fulness of the praetice is clear and plain, for private individuals, 
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having no interest to protect, to buy into the ground of controversy 
and challenge the validity of a proceeding of this character, upon 
the foundation of which other interests hâve been established and 
now repose. 

It is not claimed that thèse lands were in fact swamp, but the plain- 
tiff founds its right upon the secretary's certification of the list in 
which they were included, as upon a judgment irreTocably conclud- 
ing that question. The rule has often been stated and applied that 
when, under a grant transferring the title in praesenti, the lands 
hâve been identifled in the manner prescribed by the act, the title 
to the particular lands so identifled becomes vested in the grantee. 
But thèse are cases where ail had been done which the statute con- 
templated as necessary to complète the title, or, if in any case it 
fell short of that, there were no countervailing equities. Some of 
the more récent cases on this subject are U. S. v. Schurz, 102 U. S. 
401; Wright v. Eoseberry, 121 U. S. 502, 7 Sup. Ct. 985; Cragin v. 
Powell, 128 U. S. 691, 9 Sup. Ct. 203; Tubbs v. Wilhoit, 138 U. S. 
UC, 11 Sup. Ct. 279; Williams v. U. S., 138 U. S. 514, 11 Sup. Ct. 
457; Knight v. Association, 142 U. S. 161, 12 Sup. Ct. 258; Noble v. 
Eaiiroad Co., 147 U. S. 165, 13 Sup. Ct. 271; and the case of Barden v. 
Railroad Go., 154 U. S. 288, 14 Sup. Ct. 1030, where in the opinions 
delivered there is a gênerai discussion of the subject. 

In the case of Noble v. Railroad Co., 147 U. S. 165, 13 Sup. Ct. 271, 
the secretary, on the approval of the location of the railroad, was 
functus officie. That was the only duty devolved upon him; and, 
further, it was not bound up in another subject over which he had 
gênerai authority. Besides, from the nature of the subject, congres» 
must hâve understood when malving the grant there in question that 
the approval of the secretary would be presently acted upon by the 
railroad company, and a situation created where great hardship 
would ensue if the approval should be revoked. That being so, it 
was reasonable to regard the act as intending the secretary's approval 
to be final when once made. And in the case of Wright v. Eose- 
berry, 121 U. S. 502, 7 Sup. Ct. 985, a case much relied on by the 
plaintiff, certain propositions are stated, which counsel take from the 
opinion and lay down upon this as rules and measures by which we 
should be governed in our décision. We do not question the cor- 
rectness of the doctrines announced in that case, nor, if we did, should 
we feel at liberty to disregard its authority. But that case is to be 
construed, as ail décisions are, by référence to the facts involved and 
the questions presented for décision, and not as an announcement 
of propositions which would be unaffected by other facts, and the 
application of other prindples which the présence of such facts would 
involve. And, however correctly that case states the law, we must 
hère take notice of "certain équitable considérations which the de- 
partment is authorized to recognize" ; and in regard to which, "when 
recognized, no court will ever disturb its action," as was said in 
Williams v. U. S., 138 U. S. 514, 523, 11 Sup. Ct. 457, in dealing with 
certain propositions relating to this gênerai subject, the correctness 
of which was not doubted. What has been said is of gênerai appli- 
cation to the cases cited. 
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The rulings of the interior department, at least in récent years, 
hâve uniformly maintained the right of the secretary to revoke a 
certification or other équivalent act before patent, on the ground that 
it had been inadvertently made and was erroneous in fact. Lachance 
V. State, 4 Land Dec. Dep. Int. 479; State of Oregon, 5 Land Dec. 
Dep. Int. 31, 300, 374; State of Minnesota, 6 Land Dec. Dep. Int. 
37; State of Michigan, 7 Land Dec. Dep. Int. 514; State of Oregon, 
Id. 572; State v. Wolf, S Land Dec. Dep. Int. 555. There are other 
décisions of the same import. And there is no décision of the su- 
prême court impugning that right, when exercised under an act of 
congress, contemplating a supervision of the proceedings until com- 
pleted by the issuance of a patent. On the other hand, the rulings 
of that court hâve been in conformity with the practice and déci- 
sions of the department. On their own account thèse décisions of 
the department are very persuasive as to what the law is, and, as 
multitudes of titles hâve been founded upon them, they ought not 
to be disturbed except for very cogent reasons. Eailroad Co. v. 
Whitney, 132 U. S. 357, 10 Sup. Ct. 112; Knight v, Association, supra. 

We now corne to the considération of the act of March 3, 1857 (11 
Stat. 251). That act provided that the sélection of swamp and over- 
flowed lands granted by the act of 1850 "heretofore made and re- 
ported to the commissioner of the gênerai land ofSce so far as the 
same shall remain vacant and unappropriated, and not interfered 
with by actuaJ settlement under anj-- existing law of the United States, 
be and the same are hereby conflrmed and shall be approved and 
patented to the several states in conformity with the provisions of 
the act aforesaid as soon as may be practicable after the passage of 
this law." 

Delays had occurred in the proceedings in the interior department 
for the ascertainment of the lands intended to be transmitted under 
the grant. This act was passed to expedite them. There is nothing 
in it which indicates any purpose to enlarge the grant. Nearly ail 
the States had chosen to sélect the lands for themselves, and to furnish 
proof that the lands were of the character mehtioned in the grant- 
iog act. By the terms of the option extended to the states for the 
taking of lands under the grant, in case they were not taken by the 
field notes, the state authorities were required to furnish to the sur- 
veyor gênerai satisfactory proof of the character of the lands in- 
cluded in their sélections. It is contended by coun'sel for the de- 
fendant that the act of 1857 was intended to apply to those cases only, 
and there is some plausibility in the argument made in support of 
that theory. But, as it was customary to speak of the lists made up 
by the surveyor gênerai in the states which elected to sélect their 
lands on the basis of the United States survey as "sélections," it seems 
doubtfnl Avhether such sélections were not included. We shall not, 
however, décide that question, being of opinion that the act was not 
intended to include a list which was in the situation of the one under 
which the plaintiff claims. The list had some time before been 
acted upon by the land department, and was expected to stand, 
except in so far as it should be impeached for fraud or error by the 
resurveys. Congress knew that those resurveys were going on. For 
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several years it had been making appropriations theref or. It was a 
matter of public record that the surveys on which it was based were 
fraudulent, and tliat, where the resurveys had deTeloped the fraud 
and corrected the errors, ail traces of the old survey were obliterated. 
The old survey had been rejected by compétent authority. As was 
said in Knight t. Association, supra, a rejected survey is no survey, 
and inoperative for any purpose. New lists had been made and flled 
in the commissioner's office 'based upon the new survey, and the plats 
made in conformity therewith. It was held by the secretaries of the 
interior, and we think with sufficient reason, that the act was not 
intended to conflnn old lists founded upon the flrst survey which 
had been thus superseded. It was so held by Secretary Vilas in 
State of Michigan, 7 Land Dec. Dep. Int 525; by Secretary Noble 
in State of Arkansas, 8 Land Dec. Dep. Int. 387 ; and this is conflrmed 
by the ruling of Secretary Thompson in 1 Lester's Land Laws, 560. 
And, further, we are of opinion that it was not intended by this act 
to override the gênerai power of the secretary to correct frauds and 
mistakes in the préparation of the lists thereby conflrmed, and that 
upon a just construction of the act such frauds and mistakes remain- 
ed subject to correction. 

Whether, upon the application of the doctrine of estoppel, the 
state should be held to be precluded by the acceptance of the new 
sélection which was expressly conflrmed as in lieu of the old one, and 
upon which new sélection it accepted patents for other lands than 
those included in the flrst, we hâve not found it necessary to déter- 
mine. It was held by the suprême court of that state upon similar 
f acts in State v. Flint & P. M. R. Co., 89 Mich. 481, 51 N. W. 103, that 
the doctrine was applicable, and it was applied to an attempt made on 
behalf of the state to assert title to lands of which it had received an 
équivalent. 

We think there was no error in the rejection by the court of the 
plaintiff's offers in évidence of the record of the suit of the United 
States against Nicholson and his bondsmen, in the circuit court of the 
United States for the district of Michigan. That case was not be- 
tween the parties in the présent suit, and could bind neither of them 
in respect to the subject-matter of this. Besides, there was nothing 
to show upon what facts the case turned, whether upon any circum- 
stances relevant hère or not. If the record of that suit had been ad- 
mitted, it would hâve had no material effect, in view of the prime 
facts of the présent case. The other exceptions relate in the main to 
the admission in évidence of public documents of which we should 
take judicial notice, and to the correspondence of public officiais 
pertinent to the matters in controversy. None of the rulings ex- 
cepted to were injurious to the plaintiff, whether any of them were 
technically erroneous or not. The case was rightly argued upon its 
main features, and we décide the case by référence to them. For the 
reasona stated, we think the judgment should be affirmed. 
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MICHIGAN LAND & LUMBBB 00., Limited, v. PACK et al. 

BAMB V. BUTMAN. 

(Circuit Court of Appeals, Slxth Circuit. May T, 1805.) 

Nos. 179 and 180. 

PtTDLic Lands— Swamp-Land Act— Vesting op Titlb— Act March 3. 1R57. 

Upon facts slmilar ta those in Lumber Co. v. Rust, 68 Fed. 155, except 
that there had been, In this case, no approval of lUe lists of lands, in- 
cluding those In controversy, by the secretary of tbe interior, but only a 
sélection thereof by tlie surveyor gênerai and report by bim to tlie com- 
mlssioner of the land office, the lists so reported having, afterwards, been 
Buperseded by other lists made In accordance witli corrected surveys, 
hdd, that such sélection was not conflrmed by Act March 3, 1857 (11 Stat 
251). 

Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

Thèse were two actions of ejectment by the Michigan Land & 
Lumber Company, Limited, against Pack, Woods & Oo. and Myron 
Butman, respectively. Judgment was rendered in the circuit court 
for the défendant in each case. Plaintiff brings error. Aflînned. 

J. W. Champlin and Frank E. Eobson, for plaintifl in error. 
Hanchett, Stark & Hanchett and Humphrey & Crant, for défend- 
ants in error. 

Before TAFT and LURTON, Circuit Judges, and SEVEKENS, 
District Judge. 

SEVERENS, District Judge. The controlling facts in each of 
thèse cases are similar to those involved in the case of Same Plain- 
tiff V. Rust (No. 178, just decided) 68 Fed. 155, and are subject to the 
application of the same principles upon which that décision resta. 
The most material différence in the facts consists in this: that in 
thèse cases there was no approral and certification of the lands in 
suit by the secretary of the interior, as in the Rust Case, but the 
plaintiff f ounds its title upon the sélection of lists of swamp lands 
made by the surveyor gênerai, and reported to the commissioner 
of the gênerai land oflSce, in pursuance of the instructions of the 
commissioner of November 21, 1850, in which the surveyor gênerai 
was directed to tender the option to the state in respect to the basis 
on which the granted lands should be identified. Those lists, as 
has been said, were never approved by the secretary, but were su- 
perseded by other lists, which were made in correction of the mis- 
takes in the former lists, upon the ascertainment of the frauds and 
errors of the original survey. The old lists had been thus super- 
seded before the passage of the act of March 3, 1857. We are en- 
tirely unableto agrée with the plaintiff in its contention that the 
original sélection of the surveyor gênerai was conflrmed by that 
act We do not think that congress intended to resurrect the lists 
which had been already discarded because erroneous. But we hâve 
âiscQssed this subject in the principal case, and indicated the 
grounds of our opinion so fully that it is unnecessary to repeat them 
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hère. There is no other différence in the essential facts of the 
cases which requires especial considération. The détails vary, but 
not enough to affect the main drift of the facts or the principles 
applicable to them. We think the judgment in each of thèse cases 
should be afQrmed. 



PAULY JAIL-BLDG. & MANUF'G CO. v. BOARD OF COM'RS OF KEAR^ 

NBY COUNTÏ. 

(Circuit Court of Appeals, Eighth Circuit May 6, 1895.) 

No. 532. 

COUNTY COMMISSTONBRS — POWERS— KAKSAS StATUTE. 

The statutes of Kansas (1 Gen. St. 1889, par. 1633) provide tliat boards of 
county commissioaers (wlio hâve power to purchase sites for, build, anfl 
keep in repair, county buildings, levy taxes therefor, and care for the 
county property) shall not bulld "any permanent county buildings," or 
assess any tax for that purpose, without submitting the question to a vote 
of the electors of the county. Selù, following the décision of the suprême 
court of Kansas, that a board of county commissipners bas power, without 
a vote of the electors, to make a contract for the érection of cells in the 
jail building of the county. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kansas. 

This was an action by the Pauly Jail-Building & Manufacturing 
Company against the board of county commissioners of Kearney 
county, Kansas, on a contract for the érection of cells in a jail. 
Judgment was rendered in the circuit court for the défendants. 
Plaintiff brings error. 

Milton Brown (J. W. Phillips, of counsel), for plaintiff in error, 
M. Gr. Kelso, Joseph W. Ady, Samuel R. Peters, and John C. 
Nicholson, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. Is it beyond the powers of the board 
of county commissioners of a county in the state of Kansas to 
make a contract for the manufacture and érection of cells' in the 
cell room of the jail building of the county without submitting the 
question of the purchase of such cells to the voter s of the county? 
This is the single question presented in this case. The Pauly Jail- 
Building & Manufacturing Company, the plaintiff in error, brought 
an action in the court below against the board of county commis- 
sioners of Kearney county, Kan., the défendant in error, to recover 
the purchase price of two cells which the plaintiff had furnished to 
the défendant pursuant to a written contract between them. A 
jury trial was waived, and the court, after hearing the évidence, 
made and flled spécial flndings of fact to the effect that the plain- 
tiff had agreed with the défendant, for the sum of $6,000, to manu- 
facture and erect in the cell room of the jail building in the town 
of Lakin, in the county of Kearney and state of Kansas, two cells^ 
furnished complète, and ready for occupancy, including ail the at- 
tachments connected therewith, in accordance with the speciflca- 
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tions attached to the contract; that the plaintifE had delivered the 
jail cells at the town of Lakin, pursuant to the contract, but that 
the défendant had refused to accept or pay for them; and that 
the question of purchasing, and of authorizing a levy to purchase, 
the cells had never been submitted to the voters of the county. 
From thèse facts the court drew the conclusion of law that the con- 
tract was for a jail, and not for the furniture or fixtures for a jail 
building, and that the board of county commissioners had no au- 
thority to make the contract without a vote of the people, and en- 
tered judgment for the défendant. The error assigned is that the 
findings of fact are insuflficient to support this judgment, and that 
the légal conclusion from thèse facts is a judgment for the plain- 
tifif. 

It is settled both by statute and by judicial décision, in the state 
of Kansas, that it is the duty of the board of county commissioners 
of each county to furnish a good and sufflcient jail in their own 
county. 1 Gen. St. Kan. 1889, par. 1614; Board of Com'rs t. Honn, 
23 Kan. 256. The provisions of the statutes of Kansas material 
to the issue presented in this case are as foUows: 

"The board of county commissioners of each county shall hâve power, at 
any meeting; * • * Third. To purchase sites for, and to build and keep 
in repalr county buildings, and cause the same to be insured in the name of 
the county treasurer, for tbe benefit of the county; and, in case there are no 
county buildings, to provide suitable rooms for county purposes. Fourth. 
Apportion and order the levying of taxes as provided by law, a sum sufflcient 
for the érection of county buildings, or to meet the current expenses of the 
county, in case of a déficit in the county revenue. Fifth. To represent the 
county and hâve the care of the county property, and the management of the 
business and concerns of the county, in ail cases where no other provision is 
made by law." 1 Gen. St. Kan. 1889, par. 1630. "No board of county com- 
missioners shall proceed to build any permanent county buildings, and assess 
any tax for that purpose, without first submitting the question to a vote of 
the electors of the county at some gênerai or spécial élection." Id. par. 1633. 

The extent of the powers and of the liabilities of counties in 
states, and of their oflicers, must necessarily be determined by an 
examination and construction of the constitution and statutes 
which grant the powers and impose the liabilities. The national 
courts uniformly follow the construction of the constitution and 
statutes of the state which grants thèse powers and imposes thèse 
liabilities that is given to them by the highest judicial tribunal of 
that state, in ail cases that involve no question of gênerai or com- 
mercial law, and no question of right under the constitution and 
laws of the nation. Madden v. Lancaster Co., 12 0. C. A. 566, 65 
Fed. 188, 192; Dempsey v. Township of Oswego, 4 U. S. App. 416, 
435, 2 0. C. A. 110, 51 Fed. 97; Eugan v. Sabin, 10 U. S. App. 519, 3 
C. C. A. 578, 53 Fed. 415, 420; Travelers' Ins. Co. v. Oswego Tp., 7 
0. C. A. 669, 674, 59 Fed. 58; Claiborne Co. v. Brooks, 111 U. S. 400, 
410, 4 Sup. et. 489; Bolles v. Brimfield, 120 U. S. 759, 763, 7 Sup. Ct. 
736; Détroit v. Osborne, 135 U, S. 492, 499, 10 Sup. Ct 1012. The 
question before us is of this character, and it has been settled by a 
décision of the highest judicial tribunal of the state of Kansas, ren- 
dered in 1880. In State v. Harrison, 24 Kan. 271, it appeared 
that.the board of county commissioners of Marion county, in that 
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State, had incurred an indebtedness of $7,450 for "additions, ex- 
tensions, and improvements to the courthouse of said county," witli- 
out submitting the question of the appropriation of money for this 
purpose, or of the construction of thèse improvements, to the légal 
votera of the county. The question presented was whether or not 
the board of county commissioners had acted beyond their power. 
The suprême court of that state declared that they had not. That 
court announced the rule for the construction of the statute de- 
fining the powers of county commissioners in thèse words: 

"It Is certainly true that, before the county commissioners of any county 
-can appropriate any money for the purpose of erecting any permanent county 
building, it is necessary that such commissioners sbould first submit the ques- 
tion of appropriating such money or of erecting such building to the légal 
voters of the county. Comp. Laws 1879, p. 276, § 18; State v. Marion Co. 
[21 Kan. 419] supra. But, for the purpose of maliing necessary repairs or 
altérations of an already existing courthouse, it is not necessary that the 
question should be so submitted." 

In that case the suprême court of Kansas was considering the 
same statutes that are now before this court for construction, and 
the rule it announced bas never been modifled in that state. It 
is décisive of the question presented in this case, and must control 
its décision in this court. It cannot be successfully maintained 
that either one or two cells in a jail building constitutè "a per- 
manent county building." No argument or illustration can make 
this proposition much clearer than its statement. A cell is but a 
very small room, — a room not much larger than many closets in pri- 
vate houses; and it can hardly be contended that the manufacture 
and érection of a room in a building, whether small or large, 
would be forbidden by an inhibition to construct a permanent build- 
ing. The judgment below must be reversed, with costs, and the 
cause remanded, with directions to grant a new trial, and it is so 
ordered. 



ROBERTSON et al. v. SCOTTISH UNION & NATIONAL INS. CO. 

(Circuit Court, W. D. Virginia. March 20, 1895.) 

AwARD— Relief against— Virginia Practicb— Insubance Policy. 

In Virginia, where the distinction between the common-Iaw and equity 
Systems Is strlctly maintained, no relief against an awiird, made in 
pursuance of a submission in pals, can be obtained, except In equity; 
and, accordingly, when the amount of loss payable under an insurance 
policy has been fixed by an award made by arbitrators, appointed pur- 
suant to the terms of the policy, no évidence can be received in an 
action on the policy to prove a loss greater than the amount of such 
award, or to prove that the arbitrators were not compétent and disinter- 
ested, as required by the policy. 

Removal of Causes— Citizenship dp Corporation — Sufficient Alléga- 
tion. 

The allégation, In a pétition for removal of a cause to a fédéral court, 
that the défendant is "a Company duly chartered and ineorporated under 
the laws of Great Britain," is a BUfficlent statement of the citizenship 
of such défendant to give the fédéral court jurisdiction. 
Same— Ambndment of Pétition. 

It seems that where the jurisdictional ïacts authorizing the removal 
of a cause from a state to a fédéral court exist, but are not properly 
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stated in the pétition for removal, such pétition may be amended to 
show the faets properly. ' ' 

This was an action by C. C. Robertson & Co. against the Scottish 
Union & National Insurance Company on a policy of insurance, 
originally brought in the corporation court of the city of Lynch- 
burgh, Va., and removed by the défendant to this court. When the 
case came on for trial, and after a jury had been impaneled, the 
plaintifif offered certain évidence, to which the défendant objected, 
and the court took the question under advisement. 

Kirkpatrick & Blackford, for plaintiffs. 
Peatross & Harris, for défendant. 

PAUL, District Judge. This is an action in assumpsit, brought 
by the plaintiffs against the défendant company, on a policy of in- 
surance, to recover damages for a loss to the plaintiffs by a flre 
which occurred in the city of Lynchburgh, Va., on the 3d day of 
February, 1894. The policy, among its provisions, contains the 
following: 

"In the event of disagreement as to the amount of loss, the same shall, 
as above provided, be ascertained by two compétent and disinterested ap- 
praisers, the insured and this company each selecting one; and the two 
80 chosen sliall first sélect a compétent and disinterested umpire. The ap- 
praisers together shall then estimate and appraise the loss, stating sep- 
arately sound value and damage, and, failing to agrée, shall submit their 
différences to the umpire; and the award, in writing, of any two, shall 
détermine the amount of such loss." 

The assured and the insurance company failed to agrée as to the 
amount of damage the plaintiffs had sustained, and on the 12th of 
February, 1894, each selected an appraiser, and on the 14th of Feb- 
ruary, 1894, thèse two selected an umpire. On the 24th of February, 
1894, the appraiser selected by the insurance company, and the 
umpire, made an award in writing, flxing the amount of damage 
sustained by the assured at $4,615.65. The appraiser selected by 
the assured refused to sign the award. On the 3d of August, 1894, 
an action on the policy was instituted by the plaintiû's in the corpo- 
ration court of the city of Lynchburgh, Va., and on the llth day 
of September, 1894, on the pétition of the défendant company, the 
case was removed into this court. The case coming on for trial 
at this term, a jury being impaneled, the plaintiffs hâve offered to 
introduce évidence to show that the loss sustained by them was 
greater than the amount allowed in the award which had been made 
as above stated, and also to show that the . appraiser selected by 
the défendant company and the umpire were not compétent and dis- 
interested, as required by the clause in the policy providing for a 
submission to arbitration. To the introduction of this évidence the 
défendant company objects, on the ground that the amount of dam- 
ages due to the plaintiffs has been ascertained by the award, and 
that it is not compétent for the plaintiffs to assail the award in a 
court of law. This is the question which the court is to détermine. 

In Virginia we hâve two classes of awards, — one provided for 
by section 3006 of the Code of 1887, as follows: 
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"Sec. 3006. PersonB desirlng to end any controversy, whather there be a 
suit pending therefor or not, may submit the same to arbltration, and agrée 
that sucb submission may be entered of record In any comi^ Upon proof 
o£ such agreement ont of court, or by consent of the parties glven In court, 
in person or by counsel, it shall be entered Ui the proceedings of such court; 
and thereupon a ruie shall be made, that the parties shall submit to the 
award which shall hâve been made in pursuance of such agreement" 

The other class of awards is the common-law submission in pais, 
to which class the award in thia case belongs. 

Counsel for the plaintiBs hâve cited in support of their contention 
several cases decided in other states, especially Bradshaw v. Insur- 
ance Co., 137 N. Y. 137, 32 N. E. 1055, and Herndon v. Insurance 
Co., 14 S. E. 742, decided by the suprême court of North Carolina. 
In both of thèse states the common-law System of pleading bas been 
superseded by what is generally termed the "Code iProcedure," blend- 
ing the common-law and equity in one system of practice. As we 
well know, this innovation on the respective Systems of procédure 
has never been made in Virginia, and the distinction between the two 
Systems has been more closely adhered to in this state than in any 
other in the Union. The mode of procédure in the two states re- 
ferred to, no doubt, permits the integrity of an award like the one 
in this case to be inquired into in an action at law; but the court 
must détermine the question before it in accordance with the com- 
mon-law System of pleading as we flnd it in Virginia, and ascertain 
whether, in accordance with that System, the award in this case 
can be set aside and annulled in this action. 

Mr. Minor, in the fourth volume of his Institutes (page 152), gives 
/hree grounds for setting aside an award ; namely, improper conduct 
of the arbitrators, improper conduct of the parties, and objections 
to the award itself, apparent on its face. Under thèse gênerai 
heads, with more or less spécifie and particular détails, the subject 
is generally treated. At page 153 of the same volume, under the 
head of "Kelief against Erroneous Award in Case of Submission in 
Pais," he says: 

"Relief against an erroneous award upon a submission in pais Is to be had 
in eqnlty alone, and there only upon the reasons stated under the preceding 
head." 2 Story, Eq. Jur. § 1452. 

Miller v. Kennedy, 3 Eand. (Va.) 2, was an action on an award 
made upon a submission in pais. The court said: 

"In such cases it Is well established that in an action on the award, or on 
a bond for performing the award, the plalntiff cannot be requlred to prove 
anythlng more than the exécution of the award, according to the submis- 
sion; and that the défendant in such actions cannot avail himself, in his 
défense, of want of notice, corruption, or partiality In the arbitrators, or of 
any other extrinsic clrcumstance whatever. The defendant's only redress 
In such cases is a resort to a court of equity." 

In Barton's Law Practice (volume 1, p. 587) it is said: 
"When, too, the submission to arbitrators and the award are in pais, there 

Is no remedy against the award at law, and resort must be had to a court of 

equity." 

Other authorities to the same efEect might be cited, but thèse will 
settle the question. Evidence to impeach the award is not ad- 
missible in this action. In this forum the award is binding on the 
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parties, and no recovery can be had in this action beyond the amount 
therein ascertained. 

On Motion to Eemand. 

After the court had rendered tbe foregoing décision in this case 
the counsel for the plaintififs moved the court to remand the case 
into the state court from which it had been removed into this court. 
The court overruled the motion, for reasons stated in writing as 
follows : 

The plaintiffs more the court to remand this case to the corpora- 
tion court of the city of Lynehburgh, Va., from which it was re- 
moved into this court, for the reason that the pétition filed in the 
state court for the removal of the case into this court does not show 
that this court has jurisdiction of this case; that it does not show 
that the défendant company is a citizen or subject of a foreign 
state. The allégation in the pétition as to the citizenship of the 
défendant company is as follows: 

"That your petitioner, the Scottish Unioa and National Insurance Company, 
reslded at the time of the commencement of this action in the city of Edin- 
burgh, Scotland, with its United States branch at Hartford, Oonn., and was 
and is a nonresident of the state of Virginia; and said Scottish Union and 
National Insurance Company was at the commencement of this action, and 
stlll Is, a citizen of Scotland, belng a company duly chartered and incorporated 
under the laws of Great Brltaln." 

Counsel for the plaintiffs contend that this statement is not sufiR- 
cient to confer jurisdiction on this court; that it is not sufflcient 
to show that the défendant company is a citizen or subject of a 
foreign country. Counsel contend that no person. whether natural 
or artiflcial, can be a citizen of Scotland; that Scotland is not a 
"foreign country" in the sensé in which that term is used in the féd- 
éral constitution and statutes; that a résident of Scotland may be 
a citizen of Great Britain; that the failure of the défendant com- 
pany to allège in its pétition that it is a citizen or subject of Great 
Britain is a failure to comply with the requirements of the statute; 
and that it is the duty of the court to stop proceedings in this case 
whenever this is shown, and to remand it to the state court. 

Waiving the discussion as to whether the allégation that the de- 
fendant company is a citizen of Scotland is sufficient to show the 
jurisdiction of this court, we will consider the suflficiency, for this 
purpose, of the allégation that the défendant company "is a company 
duly chartered and incorporated under the laws of Great Britain." 

In Steamship Co. v. Tugman, 106 U. S. 118, 1 Sup. Ct 58, Mr. 
Justice Harlan. speaking for the court, said: 

"A corporation of a foreign state Is, for purposes of Jurisdiction, to be 
deemed constructively a citizen or subject of such state." 

Wilson V. Telegraph Co., 34 Fed. 561, was an action brought in a 
state court of California by a citizen of that state against the 
Western Union Telegraph Company, défendant. The case was re- 
moved into the United States court, and, on a motion to remand 
it to the state court, Justice Field, speaking for the court, denied 
the motion, and said: 
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"The plalntiff Is a citizen of the state of Callfomla, and the défendant is a 
corporation created under tlie laws of New York, and is tlierefore to be 
deemed, for the purposes of jurisdiction, in the fédéral courts, a citizen of 
that State." 

In Ayers t. Watson, 113 U. S. 595, 5 Sup. Ct. 641, Justice Bradley 

said: 

"We see no reason, for example, why the other party may not waive 
• * * informalltles in the pétition, provlded It states the jurlsdlctional 
facts; and, if thèse are not properly stated, there is no good reason why an 
amendment should not be allowed, so that they may be properly stated." 

The dourt is of opinion that under the décisions in Steamship 
Go. V. Tugman, supra, and in Wilson v. Telegraph Co., supra, this 
court has jurisdiction of this case, and must retain it; that the state- 
ment in the pétition that the défendant company "is a company duly 
chartered and incorporated under the laws of Great Britain" is such 
a statement of the jurisdictional facts; and the further fact that the 
policy on which the action is founded, and which is a part of the 
record in this case, names the défendant company as "the Scottish 
Union and National Insurance Company, incorporated by spécial 
act of parliament," condusively shows, by presumption, if not ex- 
pressly, that the défendant company is a citizen or subject of a 
foreign state, and, as such, has a right to invoke the jurisdiction 
of a fédéral court. And if the jurisdictional facts really exist, which 
is not denied, but are not properly stated in the pétition, it might, 
according to the views of Justice Bradley in Ayers v. Watson, supra, 
be amended so as to properly state the jurisdictional facts; for it 
is not the statement made in the pétition to the state court which 
gives the fédéral court jurisdiction, but that jurisdiction is conferred 
by the constitution and the act of congress, because of the juris- 
dictional facts as they really exist. But, under the authority of 
the cases cited above, the court holds that the citizenship of the 
défendant company is suflaciently stated in the pétition to give this 
court jurisdiction; and it is not necessary to amend the pétition 
at this late stage of the case, after the pleadings are made up, and 
a jury selected and swom to try the issue joined. The motion to 
romand the case to the state court must be overruled. 



BOABD OF COM'RS OF KEARNET COUNTT v. McMASTBR. 

(Circuit Court of Appeals, Elghth Circuit May 6, 1895.) 

No. 538. 

1. Pbacticb— Questions— Rbviewable on Error— Gênerai, FiirmNGj. 

Where a court before which a case is trled wlthout a jury makes a gên- 
erai findlng, no errors in givlng or refuslng instructions asked for wlth a 
View to controlllng such gênerai finding can be reviewed on error. Searcy 
Co. V. Thompson, 13 C. C. A. 349, 66 Fed. 92, followed. 

3. FEDERAL Courts — Jurisdiction— Citizenship. 

The fédéral courts hâve Jurisdiction of an action on county warrants 
made payable to certain payées or bearer, where the assignée of such war- 
rants, who brlngs the action, is a nonresident of the state in which the 
couniy is situated, whether the payées named in the warrants were cfti- 
zens of such state or not. 

v.68F.no.l— 12 
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S. Pleadinq — Waiving Effect of Demubrer. 

Where a demurrer to several separate défenses, contalned In an answer, 
has been sustained, a stipulation that some of such défenses shall "remain 
as a part of sald answer" cures any errer that may hâve been commltted 
In sustainlng the demurrer to such parts of the answer. 

4. COUNTT COMMISSIONBES— POWBES— KaKSAS STATUTB. 

Acting county commissioners appointed by the governor, pursuant to 1 
Gen. St. Kan. par. 1577, hâve power to issue county warrants for the 
ordinary expenses of the county government. Coffln v. Kearney Co., Ï2 
U. S. App. 562, 6 0. C. A. 288, and 57 Fed. 137, distinguished. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Samuel E. Peters (M. Gr. Kelso, Joseph W. Ady, and John 0. Nichol- 
son, on the brief), for plaintiff in error. 
Frédéric D. Puller flled brief for défendant in error. 
Before CALDWELL, SANBORN, and THAYEK, Circuit Judges. 

THAYER, Circuit Judge. This was a suit by J. S. McMaster, the 
■défendant in error, against the plaintiff in error, the board of county 
commissioners of Kearney county, Kan., on 19 county warrants there- 
tofore issued by the county which had been purchased by, and had 
been assigned to, McMaster by the original payées. The case was 
tried before the court on a written stipulation waiving a jury, and the 
flnding by the circuit court in favor of the plaintiff was gênerai, 
and not spécial. For this reason no errors assigned relative to the 
giving or refusai of instructions, which were asked with a view of 
controlling the gênerai flnding, are before us for review. Searcy 
Co. v. Thompson, 13 C, C. A. 349, 66 Fed. 92, recently decided by this 
court, and cases there cited. 

The first question presented by the record which is opèn for review 
is whether the circuit court had jurisdiction of the case. The péti- 
tion was demurred to on the ground that "the court had no jurisdic- 
tion of the subject-matter of the action," and the demurrer was OYer- 
ruled. It goes without saying that a demurrer based on such ground 
is not waived by subsequently pleading to the merits, wheref ore it be- 
comes necessary to décide whether this point was well taken. The 
pétition showed that the plaintiff was a citizen and résident of the 
State of New York, and that the défendant was a municipal corpora- 
tion created by the state of Kansas. The several causes of action 
sued upon were county warrants issued by the county, which had 
been assigned to the plaintiff, but they were made payable to the 
several payées therein named or bearer. Under thèse circumstances, 
it matters not, we think, whether the payées named in the warrants 
were or were not citizens of Kansas at the date of the several as- 
fiignments. It has been held that, under the provisions of the act of 
March 3, 1887, as amended by the act of August 13, 1888, to correct 
the enrollment of the act of March 3, 1887 (25 Stat. 483, c. 866), the 
fédéral courts hâve jurisdiction of a suit by an assignée of such choses 
in action against the county issuing the same, when the assignée is a 
nonresident of the state; and this court has heretofore acted on the 
assumption, without, however, expressly deciding the point, that such 
cases are properly within the jurisdiction of the national courts under 
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the act of Marcli 3, 1887, supra. Aylesworth r. Gratiot Co., 43 
Ped. 350, 355. See, also, Wilson v. Knox Co., Id. 481; Holmes v. 
Goldsmith, 147 U. S. 150, 156, 13 Sup. Ct. 288; Thompson v. Searcy 
Ce, 12 U. S. App. 618, 6 C. C. A. 674, and 57 Fed. 1030; Board v. 
Sherwood, 11 C. C. A. 507, 64 Fed. 103; Capital Bank of St. Paul v. 
School Dist No. 26, 11 C. C, A. 514, 63 Fed. 938. It must be held, 
therefore, that the demurrer to the pétition was properly overruled. 

Another question, which is also presented for review by the rec- 
ord, is whether the circuit court erred in sustaining a demurrer to 
portions of the defendaut's answer. The demurrer in question was 
addressed to the first, third, and fourth paragraphs of the pleading, 
each of which stated a separate défense, and it appears to hâve been 
sustained as to ail of said défenses, but, by a stipulation flled by 
counsel bef ore the trial, it was agreed, in substance, that the défenses 
stated in the answer, other than the défense pleadéd in the fourth 
paragraph thereof, should "remain as a part of said answer, and that 
ail of such allégations so remaining are con&idered as denied." The 
eiîect of the stipulation, which restored the défenses to the answer, 
obviously was to cure any error that may hâve been committed by the 
court in sustaining the demurrer, except in sustaining it as to the 
fourth paragraph, which was not thus restored by the stipulation. 

The fourth paragraph of the answer pleaded, in substance, that 
Kearney county had no power to issue the warrants in suit, because, 
at the time they were issued, to wit, July 2, 1888, it was a newly-or- 
ganized county, whose affairs were then laeing administered by a 
board of county commissioners and a county clerk appointed by the 
governor of the state pursuant to the provisions of a law of Kansas 
relative to the organization of new counties. 1 Gen. St. Kan. 1889, 
par. 1577. It was alleged that, because no élection for county or 
township ofQcers was held in Kearney county imtil July 21, 1888, the 
county was not organized for the purpose of issuing warrants for any 
purpose whatever ; and that the acting board of county commissioners 
and the county clerk theretof ore appointed by the governor under the 
provisions of the statute aforesaid, who issued the warrants in suit, 
acted wholly without authority of law in so doing. By sustaining 
the demurrer, the circuit court necessarily j'efused to adopt that 
construction of the statute. The act providing for the organization of 
new counties was under considération by this court in the case of 
Cofian V. Kearney Co., 12 U. S. App. 562, 6 C. C. A. 288, and 57 Fed. 
137. We held in that case that, by the express provisions of said 
act, the county was prohibited from issuing bonds, except for the 
érection and furnishing of schoolhouses, until one year after the 
organization of the county under the terms of the act; that is to 
say, until one year after the appointment by the governor of a 
county clerk and a board of county commissioners. But we fail to 
find any provision in the statute which thus restricts the power of the 
commissioners of a newly-organized county in the matter of issuing 
county warrants for the ordinary expenses of the county govern- 
ment. It must hâve been intended, we think, that the commission- 
ers appointed by the governor should hâve the same power to ad- 
minister the affairs of the county that is given to other boards of 
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county commissioners, except in those respects where limitations 
are placed upon their power, or are to be necessarily implied from 
the provisions of the act. As the circuit court remarked, in de- 
ciding the case at bar, if the temporary board of county commission- 
ers provided for by the act relative to the organization of new 
counties is denied the right to contract any indebtedness in the 
name of the county, or to issue warrants as an évidence thereof, 
such board would be unable to carry ont the purposes for which it 
was created. In the absence of any express provision contained in 
the act withholding the povrer to issue v?arrants, it must be held 
that the législature intended that sut^h boards should hâve the same 
power to issue warrants that is exercised by other boards through- 
out the state. No error was committed, therefore, in sustaining 
the demurrer to the fourth paragraph of the answer, which simply 
alleged, as before stated, that the county had not become fuUy 
organized. In the condition in which we find the record, the fore- 
going are ail the questions that this court can review. 
The judgment of the circuit court is therefore aflSrmed. 



SALMON V. MILLS et al. 

(Circuit Court of Appeals, Elghth Circuit. May 20, 1895.) 

No. 545. 

AtTACHMENT — SUFFICIENCY OP APFIDAVIT. 

In a statute which makes It ground for attachment that défendant has 
disposed of his property with the intent to cheat, hinder, and delay hls 
creditors, or is about to do so with the same intent (Mansf. Dig. Ark. c. 9, 
§ 309, subds. 6-8), the word "property" does not meau ail the debtor's prop- 
erty, and hence there is no Inconsisteney In alleging în the affldavlt for 
attachment that défendants hâve disposed of their property, and that they 
are about to dispose of the same. 

In Error to the United States Court in the Indian Territory. 

This was a suit by G. Y. Salmon against Abram Mills and .Tackson MiUs 
to recover judgment on two promissory notes. An attachment was levied 
upon certain property, and thereupon one C. M. Oondon obtained leave to 
Intervene, assertlng that he was the owner of the attached property. The 
issue on the attachment was tried by jury, and found for the plaintifC. The 
court granted a new trial, and afterwards, on motion to vacate the attach- 
ment, held that the affldavit upon which the attachment was issued was in- 
suflaclent. PlaintifC then moved to amend the same, which motion was de- 
nied, He thereupon brought the case on error to this court, which on F'eb- 
ruary 1, 1892, reversed the judgment, with instructions to permit the plain- 
tifC to amend the affldavit. 1 O. C. A. 278, 49 Fed. 333. The amendments were 
accordingly made, whereupon, on motion of défendant, the second and third 
grounds of attachment alleged therein were stricken out, and plaintifC was 
compelled to proceed to trial upon a single ground of attachment. . This 
ground was not sustained by the évidence, and the attachment was accord- 
ingly dissolved. Plalntiffi again brought the case on error to this court. De- 
fendants heretofore moved to dismisa the wrlt of error on the ground that 
the judgment below was not a final judgment, but the motion was denied. 
13 C. C. A. 372, 66 Fed. 32. The case has now been heard on the merits. 

George E. Nelson flled brief for plaintiff in error. 

Nelson Case (W. B. Glasse, on the brief), for défendants in error. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 
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THAYER, Circuit Judge. This case was before tliis court at a 
former term, and is reported in 4 U. S. App. 101, 1 G. C. A. 278, 49 
Ped. 333. Before the case was retried, G. Y. Salmon, the plaintifif 
in errer, who was also the plaintiff in the trial court, filed an 
amended afadavit for an attachment, alleging therein the following 
grounds, to wit: 

"First, that tie above-named défendants are about to remove and hâve re- 
moved their property, or a materlal part thereof, eut of the Indian Terrltory, 
not leàving enough therein to satisfy the plaintiff's claim or the claim of de- 
fendants' creditors; second, that they hâve sold, conveyed, and otherwise dis- 
posed of their property, and sufCered and permitted it to be sold, with the 
fraudulent intent to cheat, hlnder, and delay their creditors; third, and that 
they are about to sell, convey, and otherwise dispose of their property wifh 
such Intent." 

Thèse are declared to be groùnds of attachment by the Arkansas 
statute concerning attachments, whieh has been extended over and 
is in force in the Indian Territory. Mansf. Dig. Ark. c. 9, § 309, 
subds. 6-8. 

The défendants moved to strike out the second and third 
grounds of attachment above stated because they were inconsistent 
and rendered the afiidavit uncertain and misleading, which motion 
was sustained by the trial court. The plaintiff was thereupon com- 
pelled to proceed to trial on an affldavit which alleged but a single 
ground of attachment The single ground of attachment not hay- 
ing been sustained by the évidence, the attachment was dissolved, 
and the case has been brought to this court on a writ of error. An 
exception was duly taken to the action of the trial court in sustain- 
ing the motion to strike out the second and third grounds of attach- 
ment, and its action in that behalf is the only error which we feel 
called upon to notice. 

Counsel hâve attempted to sustain the action of the trial court by 
the contention that the word "property," as used in the affldavit and 
in subdivisions 7 and 8 of the Arkansas statute, supra, must be 
taken to mean ail of the défendants' property, and that an affldavit 
which flrst allèges that a défendant has sold and conveyed his 
property with intent to cheat, hinder, and delay his creditors, and 
in the next sentence allèges that he is about to sell and convey 
his property with such intent, is necessarily inconsistent and self- 
destructive. The error in the argument consists in the assumption 
that the word "property," as used in the statute, means ail of the 
debtor's property. If that is the correct construction of the stat- 
ute, then it follows that an attaching créditer seeking to maintain an 
attachment on the ground that the debtor has sold and conveyed 
his property with intent to cheat, hinder, and delay his creditors 
must fail unless he shows a fraudulent sale or conveyance by the 
debtor of ail his property. This is not a correct interprétation 
of the statute. A créditer is entitled to a writ ef attachment if 
he succeeds in shewing that the debtor has disposed ef a portion of 
his property with the fraudulent intent of cheating his creditors. 
It was se held in Nelson v. Munch, 23 Minn. 229, and such is un- 
doubtedly the gênerai understanding of the profession in ail of 
thèse States where a fraudulent sale or conveyance of property is 
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made a ground of attachment. Smith t. Baker, 80 Ala. 318; 
Drake, Attachm. (7th Ed.) §§ 101, 102, and cases there cited. A con- 
struction of tlie statute which would require an attaching créditer, 
in order to sustain an attachment, to prove a fraudulent sale or con- 
veyance by the debtor of ail his property, would render that clause 
of the statute concerning attachments of little practical value. It 
must be held, therefore, that the second and third grounds of at- 
tachment stated in the aflidavit were neither inconsistent, uncer- 
tain, nor misleading. It may hâve been true that the défendants 
had sold and conveyed a portion of their property with intent to 
cheat, hinder, and delay their creditors, and that they were about 
to sell another portion of their property with the same intent. The 
plaintifE was entitled to an opportunity to prove either or both of 
thèse facts, to sustain the writ, and proof of either f act would hâve 
suflficed to sustain it. While it is to be regretted that a case of 
such long standing as the one at bar must be reversed the second 
time for the reasons above indicated, yet the error is of such nature 
that it cannot be disregarded. 

The judgment of the lower court is reversed, and the cause is re- 
manded to the United States court in the Indian Territory, with 
directions to vacate so much of its order made on January 31, 1894, 
as sustained the motion to strike out the second and third grounds 
of attachment contained in the aftldavit for attachment on that day 
flled. And inasmuch as the record discloses that the original afli- 
davit for attachment has been many times amended, and that 
numerous motions hâve already been made by the défendants either 
to strike out portions of the affldavit or to dissolve the attachment, 
it is f urther ordered that the retrial of the case be had on the last- 
amended affidavit for an attachment, which appears to hâve been 
filed on January 31, 1894, and that the plaintifif be allowed an 
opportunity to establish, if he can, either one or ail the three 
grounds of attachment therein alleged. 



UNITED STATES v. HARDBN. 
(Circuit Court of Appeals, Second Circuit. May 28, 1895.) 

CusTOMS DuTiBS— Classification— Embroideeed and Hbmstitchbd Handkbr- 

CHIEFS. 

Hemstitclied handkerchiefs composed of cotton or otlier vegetable fiber, 
and embroidered witti only an initial letter, are net dutlable at GO per cent, 
ad valorem as "embroidered and hemstltehed handkercbiefs," under para- 
grapli 373 of the act of October 1, 1890, but sliould be assessed at 50 per 
cent., under paragraph 349, as "handkerchiefs" simply. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an application by James Harden, importer of certain 
handkerchiefs, for a review of the décision of the board of gênerai 
appraisers reversing the action of the collecter of the port of New 
York as to the rate of duty imposed upon such merchandise. The 
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circuit court afflrmed the décision of the board of gênerai appraisers, 
and the United States appealed. 

James T. Vaji Kensselaer, Asst U. S. Dist. Atty., for the United 
States. 
W. Wiclcham Smith, for importer. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. After October 1, 1890, James Harden 
imported into the port of New York sundry invoices of handkerchief s 
composed of cotton or other vegetable flber, which were hemstitched, 
and contained an initial embroidered thereon. The collecter as- 
sessed the merchandise for duty at 60 per cent, ad valorem, as em- 
broidered and hemstitched handkerchiefs, under paragraph 373 of 
the tariff act of October 1, 1890, which imposed that duty upon 
"embroidered and hemstitched handkerchiefs * * * composed 
of flax, jute, cotton or other vegetable flber." The importers duly 
protested, and set forth in their protest that the goods were dutiable 
at 50 per cent, ad valorem, as handkerchiefs, under paragraph 349 
of the same act, which imposed that rate of duty upon "handker- 
chiefs • • • composed of cotton or other vegetable flber • * • 
made up or manufactured wholly or in part by the • • * man- 
ufacturer." Upon thèse protests, and other like protests by other 
importers upon this class and other classes of handkerchiefs, the 
board of gênerai appraisers took a large amount of testimony, and 
found that at and prior to the passage of the act of October 1, 1890, 
the term "hemstitched and embroidered handkerchiefs" was a trade 
term, having a commercial meaning which excluded hemstitched 
handkerchiefs which were embroidered simply with an initial letter, 
and that this class of handkerchiefs is and was at the time of the 
passage of the act a separate and distinct class of goods from the 
one which the importers and large dealers were accustomed to des- 
ignate as "hemstitched and embroidered." The record abundantly 
discloses that, in the speech of commerce, thèse goods, though em- 
broidered with an initial, were not classifled or regarded as em- 
broidered. Apart from the question whether the term is or is not 
one of commercial désignation, we agrée with the circuit judge that 
the embroidery of a single letter upon the corner of the handker- 
chief is so limited in its estent and of such comparative narrowness 
as not to require that the handkerchiefs should be regarded as 
embroidered. The décision of the circuit court is afiirmed. 



WEBSTER V. BELL. 

(Circuit Court of Appeals, Fourth Circuit June 5, 1895.) 

No. 118. 

Ihtebstatb Commerce— Expbbss Companies— Ltcense Tax. 

An ordinance Imposing a license tax upon "every express Company hav- 
ing an office in the city of A., Va., and recelving goods, * • * and for- 
warding them to points wlthln the state of Virginia, or recelving goods 
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• * ♦ wlthin the state of Virginia, and dellvering thèm in the clty of 
A.," Is répugnant to the Interstate commerce iaw, and is void. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Virginia. 

This was an application for a writ of habeas corpus by Lewis 
McK. Bell, who claimed that he was illegally restrained of his 
liberty by James F. Webster, captain of the police force of the city 
of Alexandria, Va. The circuit court granted the writ, and dis- 
charged the relator. The respondent appeals. AfQrmed. 

Thls case cornes up by way of appeal from the circuit court of tlie United 
States for the Eastern district of Virginia. Lewis McK. Bell was in custody 
of James F. Webster, captain of the police force of the city of Alexandria, un- 
der conviction before the mayor of that city for the violation of a city ordi- 
nance. The city of Alexandria, on 12th May, 1894, passed an ordinance con- 
taining the following provision: 

"Sec. 49. On every express company having an office in the city of Alex- 
andria, Virginia, and receiving goods, wares and merchandise, and forward- 
ing them to points within the state of Virginia, or receiving goods, wares or 
merchandise within the state of Virginia, and dellvering them in the city of 
Alexandria, there shall be levied and colleeted a license tax of $150. Thls 
ordinance shall be of force from its passage." 

The United States Express Company, a joint-stock company under the laws 
of New York, Is engaged as common carrier in the express business through- 
out many states of the Union. It bas an olfice in the city of Alexandria, in 
which Lewis McK. BeU is the chief manager and agent A part of the busi- 
ness of the company is transportlng from other states into the city of Alex- 
andria packages of goods, wares, and merchandise, and in delivering them in 
that city, and in receiving goods, wares, and merchandise in Alexandria, and 
transporting and delivering them elsewbere. AU express packages sent from 
Alexandria elsewhere are forwarded to Washington, in. the District of Oo- 
lumbia, and thence forwarded to their destination. Very many express pack- 
ages so forwarded are destined for points in the state of Virginia, and are 
thus sent from Alexandria through Washington to those points in Virginia. 
The express company refused to pay this license tax. Thereupon the pro- 
ceedings were instituted against Lewis McK. Bell, its manager and agent, un- 
der which he was convicted and was In custody as stated. An application 
was made for his release under habeas corpus before the circuit court of the 
United States; and, upon hearing the application, Bell was released from 
custody, upon the ground that the express company was engaged in Interstate 
commerce, and that the ordinance In question was a régulation of Interstate 
commerce, and so void. This is an appeal from this decree. 

Samuel G-. Brent and E. B. Taylo>r, for appellant 

John M. Johnson, for petitioner, 

Before GOFF and SIMONTON, Circuit Judges. 

SIMONTON, Circuit Judge (after stating the facts). Is this ordi- 
nance of the city of Alexandria a régulation of and a tax upon com- 
merce between the states? There can be no question that a state, 
aud municipal corporations within a state, acting under state au- 
thority, can impose a license upon ail business conducted by common 
carriers within a state. W. U. Tel. Co. v. Texas, 105 U. S. 460; W. 
U. Tel. Cô. V. Alabama State Board of Assessment, 132 U. S. 472, 
10 Sup. et. 161; Postal Tel. Cable Co. v. City Council of Charleston, 
153 U. S. 692, 14 Sup. Ct. 1094. But in the imposition of such tax 
the Interstate business must be discriminated from the infra state 
business, or it must be made capable of such discrimination, so that 
it may clearly appear that the infra state business alone is taxed. 



WEBSTER V. BELL, 185 

Ratterman v. Telegraph Co., 127 U. S. 411, 8 Sup. Ct. 1127; State 
Freight Tax Cases, 15 Wall, 232; Express Co. v. Seibert, 142 U. S. 
339, 12 Sup. Ct 250. Does the ordinance in question make such 
discrimination, or can such a discrimination be made under its 
terms? The tax is on every express company having an ofiSce in 
the city of Alexandria, and receiving goods, etc., and forwafding 
them to points within the state of Virginia. Keceiving them from 
what points? Evidently from any quarter within or without the 
state, for the next sentence is "or receiving goods, wares and mer- 
chandise within the state of Virginia, and delivering them in the 
city of Alexandria." This is a description of the business taxed. It 
includes ail the business of the express company, and on that business 
imposes a tax of |loO. The tax is not conflned to such business as 
it does within the state of Virginia, nor is any distinction made 
between the business done within the state and that done without 
the state. If the express company does any business within the 
state of Virginia, and has an ofiice in Alexandria, and thus within 
reach of the taxing power, it is made to pay on the whole business 
of receiving and forwarding, from whatever points, the tax of |150. 
The distinction hère drawn is illustrated in the case of Express Co. 
V. Seibert, supra. That case discussed the question whether an act 
of the state of Missouri taxing express companies was in conflict 
with the Interstate commerce law: 

"The act, after defining In Its flrst section what shall constitute an express 
company, or what shall be deemed to be such in tlie sensé of the act requirlng 
such express company to flle with the state auditor an annual report 'show- 
ing the entlre receipts for business done within the state of each agent of 
such company doing business in this state,' etc., further provides that the 
amount which any express company pays 'to the railroads or steamboats 
within this state for the transportation of their freight within this state' may 
be deducted from the gross receipts of the company on such business, and 
the act also requires the company mailing the statement of Its receipts to 
include as such ail sums earned or chargea 'for the business done within this 
state,' etc. It is manifest that thèse provisions of the statute, so far from 
imposing a tax on receipts derived from the transportation of goods between 
other States and Missouri, expressly limit the tax to receipts for sums earned 
and charged for business done within the state. This positive and oft-re- 
peated limitation to business done within the state— that is, business beguu 
and ended within the state— is evidently intended to exclude, and the lau- 
guage employed does exclude, the idea that the tax is to be imposed on the 
Interstate business of the company." 

The language used in the ordinance discussed in Postal Tel. 
Cable Co. v. City Council of Charleston, supra, is equally clear in its 
discrimination: 

■'Telegraph companies or agents each for business done exclusively within 
the city of Charleston, and not including any business done to or from points 
without the state, and not including any business done for the govemment of 
the United States, Its offlcers and agents, $500." 

The ordinance of the city of Alexandria makes no discrimination 
whatever between business done without and within the state ; but, 
imposing a tax on the company if it has an office in that city, and if 
some of its business is between points in the state of Virginia, is 
répugnant to the Interstate commerce law, and is void. 

The decree of the circuit court is afflrmed, with costs. 
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WERTHEIMER et al. v. UNITED STATES. 

(Circuit Ciourt, S. D. New York. May 9, 1895.) 

CusTOMS DcTiES— Embboiderbd Glovbs— Act Oct. 1, 1890. 

Ladies' kid gloves, embroldered with more tlian three single strands or 
cords, are llable to a duty of 50 cents per dozen pairs, under the provision 
of paragraph 458 of the act of 1890, in addition to the other applicable 
rates therein specified, although such gloves may be commercially knowri 
as "tbree row embroidered" gloves. The words "with more than three 
single strands or cords," in paragraph 458, refer to the actual number of 
single strands or cords upon the glove, and not to any commercial désig- 
nation thereof. 

At Law. 

Appeal by tmporters from décision of the board of TJnited States gênerai 
appralsers afBrming the décision of the collecter of customs at the port of 
New York in the classification for duty of certain ladies' kid gloves, embroi- 
dered, upon whieh the collecter assessed an additional duty of 50 cents per 
dozen pairs, under the provisions of paragraph 458 of the act of 1890, and 
under the particular clause thereof reading: "On ail embroidered gloves with 
more than three single strands or cords, flfty cents per dozen pairs." 

The protest of Wertheimer & Co., importers, claimed that, while the gloves 
were embroidered, they were not embroidered with "more than three single 
strands or cords," and were not subject to such additional duty of 50 cents 
per dozen pairs. The évidence tended to show that gloves of liils character 
were known in trade as "three row embroidered gloves." As a matter of fact, 
however, there were actually more than three single strands or cords on said 
gloves, although there were but three rows of embroidery thereon. Bach of 
sald rows of embroidery eontained more than one single strand or cord. 

On behalf of the United States, it was contended that this was a désigna- 
tion of the articles by spécifie and particular description, and ref erred only to 
their actual condition, and not to any commercial désignation thereof, and, 
while thèse gloves might be known In trade as "three row embroidered gloves," 
as a matter of fact they had upon them nine single strands or cords, or three 
single strands in each row of embroidery. 

W. Wickham Smith, for importers. 

Henry G. Platt, Asst. U. S. Atty., for the United States. 

TOWNSEND, District Judge (orally). It appears that the board 
of gênerai appraisers classifled the gloves in question for duty ac- 
cording to the actual number of single strands or cords on each 
glove. It bas not been proved that there is any established com- 
mercial désignation by which such gloves are known which conflicts 
with such classification; and the décision of the board of gênerai 
appraisers is therefore afSrmed 



UNITED STATES v. FRANKEL et al. 

(Circuit Court, S. D. New York. June 3, 1895.) 

No. 2,152. 

Customs Dutiks— Diamonds— Act Adg. 28. 1894. 

Diamonds, eut but not set, held dutiable at 25 per cent, ad valorem, un- 
der paragraph 338, Act. Aug, 27, 1894, as "precious stones of ail klnds, 
eut but not set," and not free of duty. under paragraph 467 of said act. 
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The Word "dlamonds," in the latter paragraph, lidd to cover only "mlners", 
glazlers', and engravers' dlamonds not set," and to be only a heading to 
that paragraph, and reatricted to the partlcular dlamonds therein enumer- 
ated. 

At Law.. Appeal on behalf of the United States from décision of 
the board of United States gênerai appraisers reversing the dé- 
cision of the collector. Eeversed. 

J. Frankel's Sons imported on September 15, 1894, certain dia- 
monds, eut but not set, upon which the collector assessed a duty 
of 25 per cent, ad valorem, under paragraph 338. Importers pro- 
tested, claiming ail diamonds to be free, under paragraph 467. 

Henry G. Platt, Asst. U. S. Atty., for the United States. 
W. Wickham Smith, for importers. 

TOWNSEND, District Judge (orally). The articles in question in 
this case are diamonds, eut but not set, imported September 15, 1894, 
They were assessed for duty by the collector of customs at the port 
of New York at 25 per cent, ad valorem, under paragraph 338 of 
the act of August 28, 1894, which reads as f ollows : 

"338. Precious stones of ail klnds, eut but not set, twenty flve per centum 
ad valorem; If set, and not specially provlded for in this act, including pearls 
set thirty per centum ad valorem; imitations of precious stones, not exceed- 
ing an inch in dimensions, not set, ten per centum ad valorem. And on uncut 
precious stones of ail kinds, ten per centum ad valorem." 

The importers protested, claiming that the diamonds were free 
of duty, under paragraph 467 of the free list of said act, which reads 
as f ollows: 

"467. Diamonds; miners', glaziers', and engravers' diamonds not set, and 
dlamond dust or bort, and jewels to be used In the manufacture of watches 
or docks." 

The board of gênerai appraisers were of the opinion that con- 
gress did not intend to place the diamonds in question on the free 
list, but, for certain reasons stated in their opinion, they reversed 
the décision of the collector and held that said diamonds were en- 
titled to free entry under said paragraph 467. From this décision 
the United States appeals. 

It is admitted that the articles are "diamonds eut but not set," 
and that they are "precious stones." The position of the word "dia- 
monds" at the head of paragraph 467 in the free list, printed in the 
same type as the re.st of the paragraph, and followed by a semi- 
colon, of itself raises a presumption that congress thereby intended 
to' place ail diamonds upon the free list. The rest of said para- 
graph, and the language of paragraph 338, forcibly suggest a con- 
trary intention. It bas therefore been found necessary to examine 
the gênerai plan of the whole act, and the punctuation, type, and 
language thereof. 

It appears that in said act congress frequently placed at the be- 
ginning of a paragraph the gênerai name or description of articles 
speciflcally named therein merely as a heading to such paragraph, 
and for no other purpose. In some of thèse instances the type and 
punctuation are the same as in paragraph 467. It also appears 
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that it is a part of the gênerai plan of the act to arrange articles 
and their subheadings in alphabetical order. It further appears 
from an examination of the whole statute that congress could not 
hâve intended to make ail diamonds free of duty under said act. 
Irrespective of the history, and admitted object of said statute to in- 
crease duties on luxuries, and reduce duties on necessities, the 
language of paragraph 338 is most significant upon this point, as 
showing the législative intent. It not only provides for a duty of 
25 per cent, ad valorem upon precious stones of ail kinds, eut but 
not set, but also provides for a duty of 10 per cent, ad valorem on 
uncut precious stones of ail kinds, and on imitations of precious 
stones. The second section of said act reads as foUows: 

"On and after the first day of August, eighteen hundred and ninety-four, 
unless otherwise provided for in this act, the foUowing articles, when Im- 
ported, shall be exempt from duty." 

If, therefore, diamonds are otherwise provided for in said act, 
they would not be included in the free list. The phrase, "precious 
stones of ail kinds, eut but not set," not only concededly covers 
diamonds, but is a spécifie provision, and the only provision, for 
"eut" diamonds. The counsel for the government strenuously con- 
tends that the phrase, "precious stones, eut but not set," is a more 
spécifie description of thèse diamonds, eut but not set, in the con- 
dition in which they are imported, than the single word "diamonds" 
in the free list. In that event the more spécifie appropriation must 
control. Magone v. King, 1 U. S. App. 267, 2 C. C. A. 363, 51 Fed. 
525. It is further to be borne in mind that paragraph 338, in terms, 
covers precious stones "of ail kinds." If it were intended by the 
use of the word "diamonds" in paragraph 467 to make ail diamonds 
free, as is contended by counsel for the importer, then miners', 
glaziers', and engravers' diamonds, when set, would be free of duty. 
But it is manifest that congress could not hâve intended this re- 
suit, because, by the express language of said paragraph, such dia- 
monds are only free of duty when not set. And, finally, if the 
word "diamonds" in paragraph 467 was anything more than a sub- 
heading, there would hâve been no necessity of adding thereaf ter, in 
the same paragraph, the différent kinds of diamonds, such as min- 
ers', glaziers', and engravers' diamonds. No sufflcient reason haa 
been suggested why, if ail diamonds were to be free, congress should 
hâve speciflcally provided for miners', glaziers', and engravers' dia- 
monds, eut but not set I therefore am of the opinion that congress 
did not intend by the act of August 28, 1894, to admit diamonds free 
of duty, but that a considération of the gênerai plan and arrange- 
ment of said act, and a comparison of the foregoing provisions, 
show a plain intent to impose a duty of 25 per cent, on diamonds 
eut but not set The décision of the board of gênerai appraisers is 
reversed. 
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STUART V. SMITH. 

(Circuit Court, S. D. New York. Aprll 16, 1895.) 

Copyright — Infringement— Injunction agaihst Office h of Corporation. 
In a suit against one S. for an Injunction against Infrlngement of a copy- 
right and for an accounting, It appeared that S. was the président and 
gênerai manager of a corporation, flnancially responsible, by whlch, if at 
ail, the Infringement had been committed, contrary to the instructions of 
S., whlch corporation was not a party to the suit. Meld, that S. should 
not alone be held personally responsible for the alleged wrongful acts, 
merely because he was an officer of the corporation, and that the bill 
should be dlsmissed. Linotype Co. v. Ridder, 65 Fed. 853, f ollowed. 

This was a suit by Ruth McEnery Stuart against Orlando J. Smith 
for infringement of a copyright. The cause was heard on the plead- 
ings and proofs. 

A. T. Gurlitz, for complainant. 
Rowland Cox, for défendant. 

TOWNSEND, District Judga This is a final hearing on a bill 
alleging infringement of copyright, and praying for an injunction 
and an accounting. A preliminary injunction was granted Novem- 
ber 18, 1893. Two motions to vacate the same hâve been denied. 
The complainant is the author of a story originally entitled "Carlotta 
di Carlo," the title of which was afterwards changed to "Carlotta's 
Intended." The défendant is the président and gênerai manager 
of the American Press Association, a corporation which is engaged 
in fumishing matter in stéréotype plate and syndicate form to a 
large number of newspapers throughout the United States. It is 
not necessary now to consider the circumstances in which the défend- 
ant claims that said press association acquired the right to publish 
said story, nor the proposed use thereof. Such right, if any, dé- 
pends upon the construction to be given to a certain contract be- 
tween the complainant and the J. B. Lippincott Company, which 
sold said story to said Press Association. The J. B. Lippincott 
Company is the publisher of Lippincott's Magazine. The complain- 
ant first sent her story to the editor of said magazine. Thereupon he 
called upon her, asked her to enlarge it, so that it might be used 
as the initial story in his magazine, and agreed to pay her |300 
theref or. Afterwards he sent her a check for said sum, and inclosed 
therewith the following letter and receipt: 

• "Lippincott's Monthly Magazine. 

"Philadelphia, Feb. 27th, 18»-. 

"Mrs. R. McE. Stuart— Dear Mrs. Stuart: I send herein check for three 
hundred dollars ($300.00) In accordance with our agreement, which is in pay- 
ment for the manuscript 'Carlotta di Carlo,' on receipt of which kindly send 
me receipt as indicated below. We send the manuscript back to you by ex- 
press, prepald, for the purpose of your Incorporating in it the parts which 
you said you had previously taken ont. In Its présent shape, I am afrald it 
wlll be too short a story for the purpose for which we désire to use it, and 
If you could add, say a few thousand words, without affectlng it disad- 
yantageously, we should like you to do so. The name, of course, you will re- 
member, we hâve concluded to change, so please suggest some that you thlnk 
approprlate. 

"Tours truly, J. M. Stoddart" 
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"New York, March 2d, 1891. 
"Recelved of J. B. Lippincott Company the sum of three hundred dollars 
<$300), which I acknowledge to be in fuU payment of ail rights, title, and 
Interest, In this country and abroad, of the story of which I am the autbor, 
entitled 'Carlotta di Carlo,' the name of the same to be changed hereafter. I 
hereby agrée that tlie J. B. Lippincott Company may publish this in any 
form wlthout further recompense to m& Ruth McEnery Stuart." 

The complainant signed and returned the receipt, and the story was 
«opyrighted, and published in said magazine. Afterwards she wrote 
said editor, asking to recover her copyright, and in response re- 
ceived an assignaient thereof to her. Prior to said assignment the 
Lippincott Company had sold said story to said American Press 
Association, which prepared plates of said story, printed 6,000 copies 
of sample sheets thereof, with other stories, under the title of "Novel- 
ettes," and offered to sell the plates for publication in installments 
to its newspaper patrons throughout the United States. 

Counsel for défendant claims that the foregoing receipt fairly states 
the contract between the parties, and that by said contract the 
Lippincott Company, the assigner of said press association, acquired 
a perfect title in law and equity to said copyright. Complainant 
dénies that said receipt states the contract between the parties, and 
claims that when the editor of Lippincott's Magazine called on her 
it was agreed that she should enlarge said story, and change its 
title, for the express purpose of having it published as the initial 
story in one number of said magazine, and for no other purpose; and 
that for that reason she accepted a much lower price than she would 
otherwise hâve done. In view of tbe conclusions reached, I shall 
not review at length the évidence upon this point. If it were neces- 
sary to the décision of the question, I should incline to hold that the 
parties hâve put a practical construction upon the contract by which 
the assignment was limited, as claimed by complainant. My reasons 
for this are as follows : The negotiations and correspondence were 
carried on between complainant and the editor of Lippincott's Maga- 
sine, as its editor and manager only. The story was modifled for 
the express purpose of adapting it for publication in said magazine. 
The repeated assertions by complainant in her letters to said editor 
that there was no agreement to part with her copyright were not 
denied by him. The copyright was reassigned to her without con- 
sidération, at her request, without mention of its sale, or claim of 
further right therein. The language of the receipt, prepared by 
said editor, "I hereby agrée that the J. B. Lippincott Company may 
publish this in any form without further recompense to me," would 
be mère surplusage if the prier language were intended as an absolute 
assignment. In thèse circumstances, in view of this practical con- 
struction of the contract by the parties, the receipt may fairly be so 
interpreted as to harmonize with the claim of complainant as to 
their original understanding. The testimony of said editor shows 
alHrmatively that he negotiated on behalf of the magazine only, and 
fails to satisfactorily show that he disclosed any intention to use the 
article for any other purpose. 

The exhaustive briefs of counsel for défendant contain several dé- 
fenses, only one of which will be considered, as it alone appears to be 
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fatal to complainant's claim. The answer allèges, and tlie évidence 
shows, that said American Press Association, of which the défendant 
is président, is a corporation. There is no question as to its flnancial 
responsibility. It has not been joined as a party défendant in this 
suit. The évidence shows that the alleged infringing acts were 
committed by said corporation, contrary to the express instructions 
of défendant, and without his knowledge, and that the first intima- 
tion he had that said story had been published by said corporation 
was when he was served with the papers in this case. In thèse 
circumstances it would be contrary to the well-settled rules of equity 
to hold this défendant alone personally liable for such wrongful acts, 
merely because he was an oflficer of said corporation. Ambler v. 
Choteau, 107 U. S. 586, 1 Sup. Ct 556; Howard v. Plow Works, 35 
Fed. 743; Cahoone Barnet Manufg Co. v. Eubber & Celluloïd Har- 
ness Co., 45 Fed. 582. This question is considered, and the cases 
bearing thereon are coUected, in Linotype Co. v. Ridder (recently de- 
cided by me) 65 Fed. 853. Let the bill be Sismissed. 



SINGER MANUF'G CO. v. SCHENGK. 
(Circuit Court, S. D. New York. May 22, 1895.) 

1. Patents— Prior Use— Admissibility op Evidence. 

Affldavits made by witnesses more than 10 years before tlie hearing, 1d 
respect to the détails of construction of a machine which they had not 
seen for nearly 20 years prier to the date of the affldavits, are not admis- 
sible as évidence, when, after reading the same, the witnesses diselaim 
any présent recolleetion of the features of the machine, and merely say 
that, if they swore to the affldavits, they were true. 

2. Same— PiiioR Use— Evidence. 

The défense of prior use eannot be sustalned upon the testimony of wit- 
nesses who attempt to describe the détails of a machine from memory 
after the lapse of nearly 30 years, where their statements are vague, un- 
certain, and contradictory. To sustain the défense, the évidence in sup- 
port of it should be so strong as to exclude every reasonable hypothesis 
that the structure was of an expérimental and tentative character. 
8. Same- Sewing Machines. 

The Miller and Diehl patent, No. 224,710, for an improvement in band- 
wheel bearings for sewing machines, held not invalid on the ground of 
prior use, and hehl infringed. 

This was a bill by the Singer Manufacturing Company against 
Allen Schenck, président of the New Home Sewing-Machine Com- 
pany, for alleged infringement of a patent relating to an improve- 
ment in sewing machines. 

This action is founded upon letters patent No. 224,710, granted Pebruary 17, 
1880, to the complalnant, as assignée of the inventors, Miller and Diehl, for 
an improvement in band-wheel bearings for sewing macliines. 

The spécification states as foUows: "The object of our invention la to do 
away with the rattling of the band wheel and to reduce the friction, also to 
simplify and condense the parts, lessening the cost and avoiding the compli- 
cations of the anti-rattllng joumals in use. * * * On band wheels as for- 
merly constructed, having a bearing on a stud, the pitman was applied out- 
side the bearing, causing a side or jamming movement and excessive wear 
and lost motion. In our improvement the power is applied at the center, and 
the pressure is always directly upon the bearings, so that there is no tendency 
to a Bide or Jamming motion, and the friction and wear are consequently re- 
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âuced to the least amount. The crank Is supported at one end by the central 
brace, and at the other end by one of the side pièces of the frame. By this 
arrangement a great advantage Is obtalned, as the crank presses down in 
direct line both upon the side of the frame and upon the central brace, thereby 
equallzing and distributing the weight throughout the entire frame without 
any latéral pressure whatever or any tendency to sag or break the side pièce, 
E, or to rack the frame when the machine is in opération. The crank aiso Is 
thus very much shorter than If extended the whole length of the frame as 
formerly, and the cost, friction, and wear are proportionally reduced. The 
bearings also being conical instead of straight, the end play of the crank is 
prevented, and an adjustment for wear and lost motion may be readily made 
by means of a set-serew on the central brace or on the side pièce, or on both 
the central brace and the side pièce, or by the use of an adjustable lug or 
bearing upon the central brace or the side pièce, substantially as at H, Fig 1." 
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The first and second claims only are Involved. They are as foUows: "(1) In 
the frame of a sewing machine, the central brace, A, as a support or bearing 
for on« end o£ the crank, C, operatlng éither in direct contact wlth the said 
central brace, A, or connected therewith by means of an adjUstable lug or 
bearing, substantlally In the manner and for the purposes described. (2) In 
the frame of a sewing machine, the crank, C, havlng the conical bearings s 
si s2 s», in comblnatlon wlth an adjustable lug or bearing on the central 
brace, A, or on the side pièce, E, substantlally in the manner and for the pur- 
poses described." 

The défenses are noninfringement, if the claims are narrowly construed, and 
anticipation by a structure made by one J. B. Burdge, of Cincinnati, Ohio. 
prlor to 1864. 

Livingston Gifford, for complainant. 
John Dane, Jr., for défendant 

COXE, District Judge (after stating the facts). The important 
question in this cause is whether or not the invention is anticipated 
by the Burdge structure alleged to hâve been made about 30 years 
ago. This was the principal question discussed at the argument, 
and, although other défenses are suggested in the défendants brief , 
there can be little doubt that the complainant is entitled to a decree 
if the Burdge défense is removed from its path. Invention is es- 
tablished and infringement is hardly dispùted. The Burdge ma- 
chine is said to hâve been invented by Jonathan E. Burdge some 
time during the war of the Kebellion and prior to 1864. The bur- 
den of establishing this défense rests heavily upon the défend- 
ant; it must be proved beyond a reasonable doubt. The wis- 
dom of this rule was never more apparent than in the présent 
case. The difficulty, if not the impossibility, of procuring accurate 
oral testimony regarding commonplace events occurring 30 years ago, 
is obvions to ail. The exhibit "Burdge Sev^ing-Machine Stand" was 
used for many years as a flower stand In the dooryard of J. E. Burdge 
at Home City, near Cincinnati. When resurrected for the purposes 
of litigation it was merely an iron frame consisting of two side pièces 
connected with a saw-buck brace. Between one of the legs and the 
brace there was a crank shaft with a U-shaped crank, one end being 
mounted in a boss cast upon the machine leg and the other in an 
adjustable bearing screw which was held in place by a lug screwed 
to the cross brace. This was ail. There was no table, treadle, 
pitman, band wheel or band. Some boards had been laid over the 
iron frame, and for many years it had stood outdoors as a stand for 
flower pots. If this structure were ever used in connection with a 
sewing machine, it must hâve been prior to or during the early part 
of 1864. No one prétends to hâve seen it so used after that date. 

The testimony offered upon this issue is exceedingly voluminous, 
but it will only be necessary to state generally the reasons for the con- 
clusion reached. Affldavits made in 1883 by two of the defendant's 
witnesses. Olive Burdge and James Skardon, were oflfered in évi- 
dence under objection. Thèse afldavits were clearly inadmissible. 
Assuming that papers made 20 years after the event can in any 
view be used to refresh the recollection of a witness, thèse affldavits 
certainly could not be so used, for both witnesses disclaimed any 
présent recollection of the important features of the Burdge machine 
v.bSF.no.l— 13 
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eTen after reading the aflQdavits. Ail they could say was that if they 
swore to tlie affldavits they were tnie. When they testifled in this 
cause their minds were blank upon ail important matters in con- 
troversy. There is no theory upon which the afifldavits are com- 
pétent. Without them the testimony of the witnesses is too indefl- 
nite and uncertain to sustain any finding of fact Mrs. Martha 
Cole, another of defendant's witnesses, was shown the "Burdge Sew- 
ing Stand," and was asked when before she had seen a stand of the 
same construction. Her answer was, "I recognize the stand as the 
same one we had at home during the war," It is not pretended that 
she had the identical stand. What she meant was that she had one 
of the same construction. Mrs. Cole's mother did hâve a Burdge 
sewing machine during the war, but Burdge took it back in less than 
a year for nonpayment of the purchase money, and the witness 
never saw it thereafter. Mrs. Cole was between 13 and 14 years 
. of âge when the machine was at her home. Her attention was not 
called to the feature hère in controversy, and ail she was able to 
say was that the stand shown her in 1892 was of the same character 
as the stand seen by her 30 years before. Of course this proves 
nothing. Even had her attention been called to the crank shaft, 
and she had testifled that it was like the crank shaft of her mother's 
machine, it would hâve been entitled to little weight. It is doubted 
if a single sewing woman in the country can recall the minute détails 
of the driving gear of a sewing machine which she has not seen for 
30 years. That part of the mechanism above the table to which her 
attention is constantly called she might possibly remember, but the 
particular construction of the crank shaft and its bearings would 
make only a fleeting impression on her mind. The probability is 
that she would not examine it at ail, and if she did she would not 
retain sueh distinctions as we are hère dealing with in her mind 
for a single day. Mrs, Cole says nothing that aids the défendant; 
the circumstances were such that she could say nothing. Human 
memory is incapable of performing such miraculous feats. Let any 
one skeptical on this subject test it by attempting to describe the dé- 
tails of construction of a complicated machine to which his attention 
was never particularly called and which he has not seen since 1865. 
No matter how retentive is his memory, he will probably flnd that 
certainty and accuracy are simply out of the question. 

This leaves the Burdge prior use to dépend upon the testimony 
of one witness — William M. Burdge, a son of the alleged inventor. 
The considérations to which allusion has just been made apply to 
this witness as well. If the court is to overthrow a patent upon 
the testimony of a single witness as to events happening 30 years 
ago he should be a witness in whose word the court can place im- 
plicit reliance. If for any reason the court is in doubt as to the 
truth of his testimony the défense must fail. The court is now in 
doubt, and the reasons therefor may be summarized as follows: 

First. The witness was but 16 or 17 years of âge when he worked 
at his father's shop, and hè was only there about a year. For the 
reasons already stated, it is hardly possible, in such circumstances, 
that minute détails can be accurately remembered. Indeed, the sit- 
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uation in this regard cannot be stated more fairly than by the wit- 
nesshimself. He says: "Of course, lassisted on ail the machines, 
and I can't recollect one part any more than anôther unless the 
part were shown me to refresh my mind." And, again: "I cannot 
remember every détail of every or any one machine that was built 
thirty years ago, when I was about seventeen years of âge." 

Second. There are numerous contradictions and admitted errors 
in his testimony. Thèse are not more numerous than would be ex- 
pected in the testimony of any -witness who attempted to describe 
a machine which he had not seen for 30 years, but they demonstrate 
how unreliable his memory is. For instance, how can the court 
ând that he is right as to the crank shaft when he is clearly wroûg 
as to the treadle rod? 

Third. There is évidence inhérent in the stand itself that it was 
never anything more than an experiment. There is no band wheel. 
This wheel has to be fltted on the crank shaft before the shaft is 
mounted in the bearings. If a wheel were ever on the shaft where 
is it? It could hardly hâve been broken off without leaving the 
hub at least. If the machine were dismembered, what possible rea- 
son could there be for carefully replacing the shaft in its bearings? 
The inference that the structure was an experiment is surely as 
plausible as that it was an operative machine. 

Fourth. The presumption that it was never a completed machine 
may be drawn also from the following facts: Thé treadle was ab- 
sent, and there was no hole in which to insert the pin which holds 
the treadle to the rod. There was no table and no marks indicat- 
ing that the machine had been used. There was a hole oh the left 
leg directly opposite the boss on the right leg, indicating that a 
crank shaft running clear across from leg to leg had flrst been 
used. There is also the presumption that if the machine had been 
made for sale the lug would hâve been cast on the brace, and not 
made of wrought iron and screwed to the brace. 

Fifth. The brace and the adjustable bearing for one end of the 
crank shaft were improvements which made their appearance in the 
art after 1865. It is most unlikely that one man in 1863 should 
hâve hit upon a stand combining so many valuable features which 
were produced by the évolution of the art during a séries of years 
by différent inventors at différent times and places. If thèse 
things were well known in 1863, is it probable that they would hâve 
lain dormant for half a dozen years? If the experiment were made 
in the 70's the appearance of thèse features would be natural 
enough, but their appearance in 1863, when the art was yet in its 
infancy, is certainly extraordinary. A structure which anticipated 
so many inventions would hâve been put to some nobler use than 
as a stand for ilowers. 

Sixth. Burdge can hardly be called a disinterested witness. He 
contradicts himself and is contradicted by others upon many ma- 
terial points. None of the parties to whom he says machines were 
sold hâve been f ound, and persons who would naturally know of the 
machines if they had existed never heard of them. 

Many other considérations of a similar character tendibg to cast 
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suspicion upon the alleged prior use might be alluded to, but it is 
unnecessary to pursue the subject further. Enough bas been said 
to demonstrate the proposition that the proof in support of de- 
fendant's contention is vague, uncertain and contradictory. It 
fails to carry conviction to the mind; difflculty is encountered at 
every turn. 

The court approached this défense with every inclination to 
treat it with the utmost fairness. When, however, ail bas been 
said in its favor, there is still the ever-present doubt as to its 
verity. There is still the conviction that the court cannot be 
sure that a completed operative machine like the exhibit was 
made by Burdge prior to 1864, or that such a machine was ever 
made by him. The flower stand is a certainty; ail else is un- 
certain. When, where, by whom and for what purpose the crank 
shaft was placed on the stand is conjectural. The moment the 
realm of spéculation is entered several théories suggest themselves 
at least as plausible as that advanced by the défendant. In order 
to sustain this défense the court must flnd that the évidence of- 
fered in its support is so strong as to exclude every reasonable 
hypothesis that the structure was of an expérimental and tentative 
character. Can the court ând upon this proof that the Burdge 
flower stand was ever a part of a completed machine? Can it say 
this beyond a reasonable doubt? It is thought not. No authority 
has been found where a patent has been defeated upon proof so 
vulnérable. Something more than probability, certainly somethîng 
more than possibility, is needed to anticipate a patent. 

It is unnecessary to discuss the point suggested at the argument, 
because upon examination I am convinced that the structure when 
discovered as a flower stand had not reached such a point of com- 
pletion as to warrant the inference which might, possibly, be 
drawn had some of the more important missing parts been présent. 

It follows that the complainant is entitled to the usual decree. 



ROCKER SPRING OO. v. THOMAS. 
(Circuit Court, N. D. OWo, B. D. May 31, 1895.) 

No. 5,187. 

1. Patents— Anticipation. 

Patent No. 354,043, Issued to ConnoUy, December 7, 1886, for "spring 
attachment for rocking chairs," the principal feature of which is the use 
of spiral or coil sprlngs to eonnect the base and rocking part of a plat- 
form rocking chair, located at opposite sides of the chair center, and In 
the center of the oscillation 'of the chair seat, and rlgidly connected to 
such parts, was not anticlpated by patent No. 185,501, issued to the same, 
December 19, 1876, for an improvement In tilting chairs, described as 
Intended to provide a chair fumished with a spring which will alïord an 
elastlc or ylelding support for the seat, and which will at the same time 
permit such seat to be tilted or rocked accordlng to the inclination of the 
occnpier's body and limbs, and the essence of which consists in the appli- 
cation or employment of a spiral spring in such a manner as will afiCord 
a support to the seat, being compressed fully or in part when such seât 
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is occupled, and openlng and expanding on one side whenever the latter 
Is tilted or rocked, etc. 

S. Samb— Infringbmbnt. 

Patent No. 354,043, issued to Connolly, December 7, 1886, for "epring 
attachment for rocklng chairs," the principal feature of which is the use 
of spiral or coil springs to connect the base and rocking part of a plat- 
form rocking chair, located at opposite sides of the chair center, and in 
the center of the oscillation of the chair seat, and rlgidly connected to 
such parts, but under the clalms for which the springs could be applied 
to any part of the chair where their function could be properly used, is 
Infringed by a platform rocldng chair with springs applied directly to th» 
rocker and to the base. 

In Equity. 

Banning & Banning and M. D. Leggett, for complainant. 
M. G. Norton, for défendant. 

BIOKS, District Judge. This is a bill filed by the complainant to 
establish the validity of letters patent No. 354,043, which was entitled 
a patent "for spring attachment for rocking chairs," dated December 
7, 1886. The original application for said patent was filed on the 30th 
day of July, 1880. The complainant avers that the défendant is 
infringing this patent, and asks for an injunction and an account 
of profits and damages. The complainant claims title to this pat- 
ent by assignment from M. Daniel Connolly and Thomas A. Connolly. 
The same inventors were granted an original patent. No. 185,501, 
dated December 19, 1876, application for which was filed February 
19, 1876. Said original patent covered an improTement in tilting 
chairs. That invention was described as follows: 

"The alm and intent of the improvements herein described are to provide 
a chair furnished with a spring which will afford an elastic or yielding sup- 
port for the Beat, and which will at the same tlme permit said seat to be 
tilted or rocked according to the Inclination of the occupier's body and limbs. 
The essence of the invention consists in the application or employment of a 
spiral spring in such a manner as will afCord a support to the seat, being 
compressed whoUy or in part when said seat is occupied, and opening or 
expanding on one side whenever the latter Is tilted or rocked. * * * The 
spring thus located forms a yielding or elastic support for the seat, and also 
permits the rocking of same in any direction from side to side, as well as 
front and baek, facilitating by Its tendency to contract or coil the return of 
sala seat to a horizontal or approxlmately horizontal line after being tilted." 

This patent related solely to tilting chairs. In its spécifications 
and claims it is very clear that the spring described was fastened at 
the center pivot, and was intended to give the chair a tilt. It was 
soon discovered that this tilt was accompanied by a latéral motion 
neither comfortable nor safe. Stops and side supports were sup- 
plied to remedy this evil. On July 30, 1880, application was filed 
by the same inventors for letters patent for a spring attachment to 
rocking chairs, which is the patent now sued upon and in contro- 
versy. 

The main défense which I deem it necessary to consider in view 
of the conclusion reached is that this patent was invalid for the 
reasons : 

"(1) That it contains uothing new, and does not describe an invention as 
shown by the state of the art (2) That the évidence of the defendant's ex- 
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pert cohcluslvely shows that said patent contains nothing new, and does not 
deseribe an invention, and is not intended for, nor is it applicable to, a plat- 
form rocliing chair, but is restricted by the claims, spécifications, and draw- 
ings to a tllting chair. , (3) That if an invention is described by the patent In 
suit, It ia but aji improvement on pa.eut No. 185,501 by the addition of stops 
and side supports, or the so-called 'rockers,' E and F, and an extra spring 
for the purpose of preventing latéral movement resulting from the use of tlie 
single spring described in said patent, and is only applicable to a tilting chair 
constructed speclflcally in accordance with said patent No. 185,501; and that 
this is shown both by the file wmpper and the évidence of one of the pat- 
entées, Thomas A. Oonnolly, taken in this case." 

It appears from the patent No. 354,04.3 that, though the original 
application was flled on July 30, 1880, the patent was not granted 
until December 7, 1886. This long period of delay in the patent 
office was occupied quite diligently by the patentées in what seems 
to me, after a full reading of the file wrapper and contents, to hâve 
been an effort to extend the original Oonnolly patent of 1875 to ap- 
ply to rocking chairs. After a great many withdrawals, claims, dis- 
allowances by the examiner, and amendments by the patentées, the 
spécifications and claims were quite différent from those originally 
set forth. During ail this correspondence and proceeding the effort 
of the patentées was clearly to extend the patent aforesaid so as 
to embrace rocking chairs. Did they succeed in accomplishing this? 
In the letters patent in suit the inventors said: 

"The object of our Invention is to provide a chair conslsting of a seat hav- 
ing rockers secured to its under side and a base having a lower support for 
said rockers, with two Connecting springs, whlch shall be of sufflcient 
strength and tension to securely connect the base and seat parts together 
and hold the rockers in form allgnment with their lower support, so as to 
prevent the said rockers from slipping forward and backward or sidewise 
thereon. The two Connecting springs are to be placed and seciu'ed in or near 
the center of oscillation, and at offi-center points,— that is, at the sides of thé 
chair center, instead of its front or rear,— and to prevent the springs bendlng 
or rubbing the edges of the boxes forming the rockers should be a somewhat 
greater distance apart Ihan the sum of the two diameters of the two 
springs. The springs are arranged with their longitudinal axes vertical and 
their ends rigidly attached to the seat and base parts of the chair, so as to 
hold the rockers in their proper relative position; and by their resisting the 
rocking motion in one action or direction aud assisting it in the othev an 
easy, comfortable, and agreeable motion is produced, closely resembilng that 
of an old-fashloned rocking chair, and wholly différent from the abrupt jerk 
of a pivoted tilting chair, and the swaying motion produced in a seat oscil- 
lating on long plate springs. The two springs, arrangea as described, cou- 
stitute the connection between the seat and base parts of the chair for hold- 
ing the rockers and their lower support In alignment and proper relative posi- 
tion." 

The whole intent and purpose of this invention, as set forth in 
the spécifications and drawings accompanying both the patent in 
suit and those of the original application, show that, though the 
chair tilted on rockers, thèse rockers were connected with the 
bottom of the chair and with the lower base in such a way that from 
the outside view, at least, the chair presented the appearance of an 
ordinary tilting chair turning on a pivot. And that was at that 
time evidently the purpose of the inventor, because he described 
the location of the two springs as being at "off-center points," and at 
opposite sides of the "chair center," describing the distance from 
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each other to be such as would necessarily locate them within the 
space usually allowed for springs in a rocking chair constructed on 
a pivotai principle. TMs arrangement of the springs and of the 
rocker so located as to produce a comfortable movement backward 
and forward, and to prevent any latéral motion, obviated the noise 
and uncertain movements of the single spiral spring or of the other 
appliances that had been previously nsed. I refer particularly to 
the use of rubber bands or ligaments, the long, slender, coil springs, 
and the flat, steel springs. The patent office, after this long hear- 
ing upon the application for a divisional patent, allowed the claims 
and spécifications as set forth in the patent in suit. During such 
proceedings the inventors made several amendments to their spéci- 
fications and claims. In one of thèse earlier amendments the de- 
vice was claimed to apply to "oscillating or tilting and revolving 
chairs." In another amendment it was made to apply to an "oscil- 
lating chair," and in 1884 an amendment claimed it to apply to a 
"tilting or rocking chair." In October, 1884, by the appeal then 
decided, the words used were "the combination in a tilting or rock- 
ing chair," and "no référence was afterwards cited "requiring any 
qualification or limitation in this respect." In April, 1886, an 
amendment was flnally made broadening the language, leaving out 
the descriptive words, and using the word "chair," claimed explicitiy 
to be "generic and broad enough to cover either a tilting or rocking 
chair." The object thus sought to be accomplished during ail 
thèse proceedings was to apply this device to platform rocking 
chairs. There can be no mistake as to the purpose of the inventors, 
or that their notification to the patent office in the several argu- 
ments and amendments submitted was sufflciently explicit to ad- 
Aàse the examiner of the purpose they had in view. For example, 
in the argument submitted October 1, 1885, the soliciter for the peti- 
tioner says: 

"The présent claims, as well as the claims of the original application, are 
understood and Intended as covering this form of attachment when used in 
platform rocking chairs, strictly and technically, as well as when used in 
ordinary tilting chairs; and the claims of the main application were so used 
by the former examiner, as well as the examiners in chief." 

The examiner thereupon insisted that the previous statements 
made by the applicant that the stops, the relation of the size of the 
springs to the size of the box, the spider, and the f act that the rocker 
boxes were made of métal, were omitted from the latest substitute 
spécification, and suggested that thèse features should be included. 
In reply to this, however, the applicants expressly refused to do so, 
and said: 

"The intentional and deliberate omission of thèse words from the claims 
will, of course, prevent any construction limiting the use of the invention to 
a chair having the rockers secured to the seat part by a spider. lustead of 
this, thèse claims are still intended and understood as covering a chair iu 
whieh the rockers are secured in any ordinary way,— as, for Instance, in 
platform rockers; and In substance the same is true in référence to the in- 
sertion relating to tlie width or distancé apart of the rockers, this beiug 
merely intended to show that the rockers must be wider apart than the 
springs, so as to be on the outside thereof." 
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This was a distinct affirmatioii that the inventors did not intend 
to limit tbeir device to a chair "having the rockers secured to the 
seat by a spider." This was an important déclaration as to its 
scope, for it permitted a construction that the chair seat might be 
secured to the rockers otherwise than by a spider. This would en- 
large the claim as to the points at which the springs might be at- 
tached to perform their function of holding the rocker and base to 
an alignment, and make it within a fair construction of the patent 
to use the springs by attachment directly to the rockers. 

By thèse proceedings, extending over a period of several years, 
it is claimed that the inventors, with full notice to the patent ofiSce, 
gradually broadened their claim and their invention to cover the 
use of short, stifE spiral springs to the ordinary platform rocking 
chair. Had they a right to do this? Such right of inventors to 
broaden their claims by explicit statements as to scope and meaning 
while the patent is stlll undergoing examination in the patent office 
seems to be recognized by the suprême court in the case of Deering 
V. Harvester Works, 155 U. S. 286, 15 Sup. Ct. 118. In Topliff v. Top- 
liff, 145 U. S. 156, 12 Sup. Ot. 825, the same court recognized the right 
of the inventer to secure by reissue "his actual invention." The same 
right to secure such actual invention should be conceded to the ap- 
plicant while the patent is still in the office undergoing examination, 
either by interférence or otherwise. In the case of Beach v. Box- 
Machine Co., 63 Fed. 597, Judge Coxe says: 

"There can be no dispute that an inventor is entitled so to amead his 
spécification that it will employ perspicuous and artistie language, and en- 
able him to hold ail that he has invented." 

In construing the effect of the proceedings in the patent office, 
full force should be given to the language of Justice Swayne, of the 
suprême court, in the case of Rubber Co. v. Goodyear, 9 Wall. 788, 
where he said : 

"Liberality, rather than strictness, shall prevail where the fate of a patent 
is involved,' and the question to be decided Is whether the inventor shall 
hold or use the fruits of his genlus and labors." 

Again, in Westinghouse Air-Braie Co. v. New York Air-Brake Co., 
11 C. O. A. 528, 63 Fed. i)62, the circuit court of appeals for the 
Second circuit say: 

"The patentée was a ploneer, in that he designed • * » a new way to 
accomplish a desired resuit, but upon the same gênerai idea which he had 
unsuccessfully tried to work out in the earlier patent His later patent was 
the bridge, and not a mei-e step." 

I had occasion, in considering this same patent in the case of 
Eocker Spring Co. v. Flinn, 46 Fed. 109, to say that it involved a 
new and useful invention. A référence is made to that opinion for 
the grounds upon which that holding was made. Nothing has 
been offered in évidence in this case which leads me to change my 
opinion as to the validity of this patent as expressed in the Flinn 
Case. I do not find that the patent was anticipated by prior use 
or invention. The only question which follows, therefore, is whether 
the infringement has been established. If the complainant's inven- 
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tidn could be limited to the use of the spiral springs wîthin tlie iron 
frame described and specified in their original patent, and the tilting 
motion of the chair be limited to the use of the iron rockers con- 
structed about the center or pivot of the tilting chair, so that the 
springs could be applied directly to the iron rocker and the iron 
base upon which it moves, then the defendant's chair would not be 
an infringement. But the inventors, in the proceedings in the 
patent oflSce, distinctly stated that they did not limit the use of the 
springs to that location, or the rockers to the iron frame described 
in their original application. If, under the claims so broadened, 
the springs could be applied to any part of the chair where their 
f unction could be properly use4, then the defendant's chair is a clear 
infringement. The springs on the defendant's chair are applied 
directly to the rocker and to the base. They there hold the chair 
in such a position as to keep the rocker and the base upon which 
it moves in direct alignment, and perf orm exactly the same f unctions 
that they did in the plaintiff's original application. The moment 
the patent ofSce recognized the petitioner's claim to the right to 
apply thèse springs to platform rocking chairs, that moment the 
claim was broadened so as to notify ail concerned that thèse springs 
might be used either by direct application to the rocker and the 
base, or in the contracted position under the center of the chair, 
where they were flrst used in the tilting or revolving chair. For 
thèse reasons, I think the use of the springs as applied on the de 
fendant's chair is an infringement, and a decree may be prepared 
accordingly. 



CRAMER V. FRY. 

(Circuit Court, N. D. California. April 12, 1895.) 

ï. Patents — Infringement — Liability of Agent. 

The gênerai agent of a corporation engaged in the manufacture and 
sale of Infringlng machines, who Is the médium to exécute the Instruc- 
tions of the Company in the receipt, Issue, and sale of the machines, for 
which he recelves a salary, and a commission on ail moneys reported by 
him, is liable for the Infringement, though he makes no sales personally. 

2. Same — Sbwing-Machinb Trbadles. 

The flrst claim of the Cramer patent for au improvement in sewing- 
machine treadles, which is for a vertical double brace jolning the legs of 
the two ends of the machine, provlded wlth holes through Its lower ex- 
tremities to serve as bearlngs, in comblnation wlth a treadle provlded 
wlth trunnions having knlfe edges to oscillate in such bearlngs, is not 
Infringed by treadles manufactured under the patent granted to the 
Singer Manufacturlng Company, as assignée of Philip Diehl, for treadles 
hung in a loop-like downward extension of the usual upright cross brace, 
and operated on conical pointed screws extending through the sides of 
the downward extension of the brace, and acting in suitable bearing re- 
cesses In the ends of the treadle. 

Action at law for infringement of letters patent for an invention, 
commenced against the Singer Manufacturlng Company, a New 
Jersey corporation, and Willis B. Fry, manager on the Pacific coast 
of the business of the Singer Company. A demurrer was inter- 
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posed on behalf of the Singer Company upon jurisdictional grounds, 
and was sustained upon the authority of Shaw v. Mining Co., 145 
U. S. 444, 12 Sup. et. 935, and other cases. The action then pro- 
ceeded against Fry alone. 

The patent sued upon was granted to the plaintM on January 30, 1883, 
and was for an improvement in sewing-machlne treadles. In the spécifica- 
tion the patentée desorlbed his invention as relating to improvements in 
the bearlngs of sewing-machine treadles, and In the spécification and draw- 
ings the treadle of the patent was speclflcally described, and shown to 
worlt upon trunnions intégral with the treadle, and extendlng into bearing 
holes in the lower ends of the usual upright cross brace of the machine, 
said trunnions being V-shaped, or sharpened to an edge along their lower 
surfaces; the usual foot bar or cross bar passing through the lower ends 
of the upright cross brace below the treadle, and serving its customarj- 
purpose of rigldly joining the cross brace and legs of the machine at their 
lower points of contact. 



Drawlngs of PlaJntiff's Patent. 
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Speclflcation and Clalms of PlalntifC's Patent 

"To AU Whom It may Concem: Be It known that I, Herman Cramer, of 
Sonora, In the county of Tuolumne, and state of Oalifornla, hâve invented 
a new and Improved sewing-machine treadle; and I do hereby déclare 
that the followlng is a fuU, clear, and exact description of the same, réf- 
érence being had to the accompanying drawlngs, formlng part of this spéci- 
fication: My invention relates to Improvements in the bearings of sewing- 
machine treadles; and it has for its object to provide means— First, to keep 
the treadle bearings rigldly In Une and at a flxed distance apart, to avoid 
friction; and, second, to make its movement in use noiseless. To this end 
my invention conslsts in the construction and combination of parts herein- 
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after fuUy descrlbed and clalmed, référence belng had to the accompanying 
drawlngs, in which Fig. 1 Is a perspective view of a portion of a sewing 
mactiine, showlng my Invention. Fig. 2 is a transverse vertical section 
tlirougli one bearing of tlie treadle. A represents tlie treadle provided with 
tlie usual pitman connection by which to run the sewing-machine wheel. 
B represents the two trunnions, cast as a portion of the treadle, and extend- 
ing from its sides into loopholes in the common cast-iron cross brace, C. 
Thèse trunnions are sharpened to an edge or corner along thelr lower sides, 
and the lower end of the loophole is hollowed to an angle more obtuse than 
the edge of the trvinnion, to serve as a bearing for the same, and permit the 
rocliing motion common to treadles. C represents the usual cast-iron double 
brace Connecting the two end legs diagonally in a plane generally vertical. 
The lower ends of this brace are secured directly to the web of the legs 
by bolts, d, and for convenlence and strength I make the two ends of the 
common cross bar, D, serve as thèse bolts. The upper ends of the brace are 
secured, as usual, either to the web of the legs, or to the table of the 
machine, near the legs. The treadle and its trunnion bearings are wholly 
independent of the cross bar, D, except its service, as stated, to hold the 
brace to the legs. The bearing holes in the brace are formed into long 
vertical loops to permit the entrance of the treadle. Pièces of leather, F, 
or other soft material, cover the top and end of each trunnion, to serve 
as cushions to keep the same close in its bearing, to prevent the noise which 
would resuit were the trunnions permitted to bounce and thump endwise 
when the treadle is in motion. The leather, F, is fitted to the curve of 
the upper side of the trunnion, which is an arc of a cylinder whose center 
of oscillation is the lower edge of the trunnion. The same leather also 
Interposes between the end of the trunnion and the adjacent iron. f is a 
block, serving as a mère backer, to which the cushion, F, Is attached. This 
block conforms to the back and top side of the cushion, and fills the loop- 
hole in the brace above the trunnion. It also bas tangs or projections, e, 
resting In suitable recesses in the brace, C, which are held between the 
brace and the web of the leg, E, by which means the block and cushion 
are held in place. Below the bearings of the trunnions, B, I provide cups, 
M, attached to the ends of brace, 0, to catch the oil that usually drips 
from such bearings. By this construction my treadle bearings are rigidly 
fixed, and in no way liable to get out of Une or to req\iire adjustment. The 
usual noise is prevented, and overflowing oil is caught before It can do 
damage. I am aware that sewing-machine treadles hâve before been pro- 
vided with V-shaped bearings, and I do not claim the same as my invention; 
but what I claim, and wish to secure by letters patent, is: (1) The vertical 
double brace joinlng the legs of the two ends of a sewing machine, pro- 
vided with holes through its lower extremities, to serve as bearings, in 
eombination with a treadle provided with trunnions fitted to oseillate in 
said bearings, substantially as specifted. (2) The sewing-machine legs, E, 
the vertical double brace, C, secured thereto, and provided with holes to 
serve as bearings for the treadle, A, and the treadle provided with trun- 
nions, B, to oseillate in said bearings, In eombination with the cushion, 
F, and the block, f, as and for the purpose specified. Herman Cramer. 

"Witnesses: 

"Frank W. Street, 
"Charles L. Street." 

The first claim only of plaintifE's patent was alleged to hâve been In- 
fringed. 

Letters patent for certain Improvements in sewing-machine stands and 
treadles were granted to the Singer Manufacturlng Company, assignée of 
Philip Diehl, on October 14, 1884. Under this patent the Singer Company 
constructed and sold in sewing machines a form of treadle hung in a loop- 
like downward extension of the usual upright cross brace, which down- 
ward extension also served as the ordlnary foot bar or cross bar. The 
treadle operated upon conieal pointed screws extendlng through the sides 
of the downward extension of the brace and actlng in suitable bearing 
recesses In the ends of the treadle. The following drawing from the Diehl 
patent fully illustrâtes its treadle and bearings: 
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The défendant did not hlmself make, use, or sell any machine containing 
the Diehl treadle, but exercised supervision over the Pacifie coast business 
of the Singer Company, under instructions from the central office at New 
York, and, as a part of his compensation, received a commission upon the 
net profits accruing to the Singer Company from its entire Pacific coast 
business. At the conclusion of the testimony, counsel moved for an in- 
struction to the jury to brlng in a verdict for the défendant, because (1) 
the défendant, as a mère agent or employé, was not liable In an action at 
law for damages on account of infringements commltted by the Singer 
Company, if at ail; and because (2) the Diehl treadle used by the Singer 
Company was not an infrlngement of the plaintilï's device. 

John L, Boone, Jos. Nougues, and Chas. F. Hanlon, for plaintifif. 
Wheaton, Kalloch & Kierce and Chas. K. Offleld, for défendant. 



McKENNA, Circuit Judge (orally). At the close of the plain- 
tlÊE's testimony, the défendant made a motion for the court to in- 
struet the jury to find a verdict for the défendant, which motion 
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was reserved for considération. The motion was again repeated 
at the close of the testimony in tlie case. Tlie motion is made on 
two grounds. One is that tiie défendant in the case is the agent of 
the Singer Sewing-Machine Company, and is not liable; and the 
other, that there is no infringement. 

Considering the first ground, in an action in form ex delicto, — 
that is, for a tort, — the rule is, ail who participate in a wrong are 
liable. In other words, a tort is the separate act of each individual, 
and ail may be joined, or either may be sued sépara tely. The re- 
lation of master and servant — principal and agent — does not relieve 
from liability. It may make the master or principal liable, but it 
■does not release the servant or agent. 

"An agent or servant,"—! read from 1 Chlt PI. p. *84,— "an agent or servant, 
though acting bona fide under the directions and for the benefit of his em- 
ployer, Is personally liable to third persons for any tort or trespass he may 
commit in the exécution of the orders he has received. If the master has 
not the right or power to do the act complalned of, he cannot delegate an 
authority to the servant which will protect the latter from responsibility. 
Therefore a servant may be charged in trover, although the act of conversion 
be done by him for his master's benefit. And a bailifE who distrains is liable, 
if the principal has no right of dlstress. And a customhouse officer may be 
«ued for a wrongful seiznre made by him in that character. There is no In- 
justice In thls doctrine, as regards the servant; for, if the act were not mani- 
festly illégal, the Indemnity of the principal to the servant against the con- 
séquences is not illégal, and will, in many instances, be implied." 

What is the nature of au action for an infringement of a patent? 
Undoubtedly a tort, and the rule necessarily applies, unless the 
fitatute relieves from it. The statute says: "That damages for 
the infringement of any patent may be recovered by action on the 
case. * * *" There is no obscurity as to what this means. An 
action on the case is a well-known action in form ex delicto. Judge 
Lowell, in Nickel Co. v. Worthington, 13 Ped. 392, says: "Infringe- 
ment is not a trespass." He evidently did not mean it was not a 
tort, and the distinction he made between trespass and case — which 
was the common-law one — did not justify the learned judge in 
applying the law of torts to one and exempting the other. Tres- 
pass and case are both forms of action ex delicto; both brought 
for torts, — the first those committed by force and immediately; the 
second, those not committed with force, or not immediately. The 
rule as to participants and parties applies to both. The inquiry 
necessarily is, who are participants in an act of infringement in 
making or using or selling the patented article? Eegarding cases 
alone, they are neither, abstractiy considered, clear, nor, compara- 
tively considered, harmonious. Bobinson on Patents says (section 
912): 

"How far the officers, stockholders, and employés of a prlvate corporation 
participate in its infringing acts, and thereby share Its liability, is stlll an 
open question. That they may be enjoined whenever this is necessary to 
protect the patentée against future Infringements is universally conceded; but 
whether they can be held in damages for past infringements has been vari- 
ously decided. One opinion, foUowing the doctrine of limlted liability as 
usually applied to prlvate corporate bodies, regards the infringing act as the 
act of the corporation alone, and déclares that none of its members or officiais 
legally participate therein. Another, afflrmlng the rule that every voluntary 
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perpetrator of a wrongful act of manufacture, use, or sale Is an Infringer^ 
considéra its dlrectors, agents, and ottier servants, actually employing or au- 
thorizlng the employment of the paténted Invention, as guilty of the in- 
fringement, and personally answerable to the patentée. A third, viewing 
the acceptance of the benefit of the infringlng act as furnishing the test ot 
liability, treats its stockholders as infringers, vsrhether or not they are its 
oificers or agents, and exempts the latter, unless they are also mémbers of 
the corporation. The first opinion is scarcely consistent with a due regard 
to the rights of the patentée, whose invention might then be practieed with 
impunity by an insolvent corporation, nor with the gênerai ténor of the pat- 
ent laws, which permit no voluntary and unauthorized act of manufacture, 
use, or sale, direct or indirect, to pass unpunlshed. Xhe thlrd confuses the 
beneflt derlved by the stockholders with that accrulng to the corporation,— 
the benefit of the former being no more closely related to the Infringement 
than that of creditors or innocent employés, or that of dealers in or users 
of the products of infringlng proeesses,— and is pregnant with evil and unjust 
conséquences to ail members of private corporations, especially to minoritles 
who neither acquiesce in the infringement nor in the appolntment of the 
ofllcers or agents by whom it is committed. The second is in harmony with 
other doctrines of the law, sufficiently protects the patentée, and justly pun- 
ishes those whose willful acts place them on the same footing with indl- 
vidual infringers. Inder this opinion, ail agents who perform acts of in- 
fringement, and ail stockholders, dlrectors, and other officers who, in the 
prosecution of the business of the corporation, authorize them, participate in 
the infringement, and are personally responsible to the patentée." 

The learned authoi-'s conclusion is certainly in harmony with the 
law of the liability for torts of misfeasance. See Cooley, Torts, 133 
et seq. A strict application of the rule would make ail servants 
liahle, but a distinction bas obtaiped between mère workmen and 
agents. The distinction may be artificial and arbitrary, and though 
starting apparently in a dictum of Judge Hopkinson in Delano v. 
Scott, Gilp. 489, Fed. Cas. No. 3,753, and based upon conséquences 
somewhat f ancif ul, nevertheless seems to bave maintained itself , and 
is as firmly establisbed as nisi prius décisions can establish any rule 
of law. With this exception, the rule is, both on principle and au- 
thority, that servants and agents are responsible. Estes v. Wor- 
thington, 30 Fed. 4G5, and cases cited; Rob. Pat. § 920, and notes; 
National Car-Brake Shoe Co. v. Terre Haute Car & Manuf'g Co., 
19 Fed. 514. It is not necessary to review ail the cases. They are 
classed in the quotatiou f rom Eob. Pat., supra, What acts of par- 
ticipation in infringement, if there was infringement, did the de- 
fendant perform? In bis answer he says: 

"That during more than twelve years last past the said corporation, the 
Singer Manufaeturing Company, has had and maintained a place of busi- 
ness in the city of San Francisco, in the said Nortliern district of California, 
where it has carried on a local business in selling the said Singer sewing 
machines, and which machines it has sent from its factory in New Jersey 
to said city of San Francisco for that purpose. Défendant further avers 
that, in carrj'ing on its said business of selling said sewing machines, the 
said corporation, the Singer Manufaeturing Company, has employed this de- 
fendant to act as its employé in making sales of said sewing machines, and 
in attending to said local business in said city of San Francisco, and this 
défendant has acted as the employé of said corporation, the Singer Manu- 
faeturing Company, in repairing and using, so far as it was necessary to use 
them for testing their condition, and in selling, the said sewing machines, 
and has done whatever was necessary in and about the carrying on of said 
local business in the city of San Francisco, as the employé of said corpora- 
tion, the Singer Manufaeturing Company, and in no other way or manner 
whatever; that he has neither made nor used nor repaired nor sold any sew- 
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iHg machines or sewing-machlne treadlès In hls own right, nor in hls own 
name, but that ail the making, repalring, using, and selling of sewing ma- 
chines or sewing-machlne treadlès that has been done by thls défendant, and 
whlch Is claimed to constltute an infrlngement of sald letters patent, has been 
the making or repalring or using or selling done and performed by the 
sald corporation, the Singer Manufacturing Company, by and through thls 
défendant, as Its employé, and in no other way; that thls défendant has not, 
at any time, been the owner of any sewing machines or treadlès, and has 
not, at any time, either made or used or repalred or sold any sewing ma- 
chines, or sewing-machlne treadlès, or sewing-machine apparatus, or sewlng- 
machine attachments of any nature or kind, othaiTvlse than as employé as 
aforesald." 

He testified, however, that he made no sale personally, but he is 
at the head of the agency of this coast, and is the médium to exécute 
the instructions of the company in the receipt and issue and sale of 
the machines, and for this he receives a salary of |25 per week, and 
a commission on ail moneys reported by him. Manifestly, the 
amount of commission is dépendent on the sales, rising and falling 
with them. I think this makes him quite an active instrument in 
the disposition of the machines and participant in the infringement, 
if infringement exista. 

That brings us to the second ground of defendant's motion. In- 
fringement, of course, ia usually a question of fact, and whether an 
answer to this question is a question of law, as contended for by 
défendant, will be determined by the construction of the patent 
It has two claims, the flrst only being alleged to be infringed. It 
is as foUows: 

"What I clalm, and wish to secure by letters patent, Is the vertical double 
brace jolnlng the legs of the two ends of a sewing machine, provided wlth 
holes through its lower extremltles to serve as bearlngs, in comblnation wlth 
a treadle provided wlth trunnions fitted to osclUate In sald bearlngs, sub- 
stantially as specifled." 

The language of itself is clear enough, and the controversy be- 
tween the parties is whether it shall be confined to the mechanism 
described and its arrangement, or be held to cover structuraJlj 
différent mechanism, and a différent arrangement. In the ârst 
spécification filed by plaintiff he said, reverting to what took place 
in the patent ofiice: 

"I, Herman Cramer, of the city of Sonora, in Tuolumne county, In the state 
of Csllfornia, hâve Invented certain improvements In a treadle to be used in 
sewing machines, or other machinery where a noiseless treadle may be re- 
quired, of which the foUowlng is a spécification." 

He then describes the treadle. He says the treadle is V-shaped; 
the treadle bar rests in socket in the brace, G, which is immedi- 
ately above a cross brace; and then says: 

"My invention consists in having the ends of the treadle bar V-shaped, to 
fit in hole In brace, C, also <J)Shaped to recelve the ends of the treadle bar. 
This V-shaped treadle bar in brace. O, entlrely prevents noise from the 
treadle, is self-adjustlng, and does away with the necesslty of coons and 
set screwB now in use. Thls I clalm as my invention." 

This was rejected for informality by the examiner of the patent 
office, but in his letter he refers to a patent to G. W. G-regory, April 
18, 1882, as exhibiting the alleged invention. This patent is in 
évidence, and is one for knife-edge bearings, which seems to indi- 
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cate that the examiner tiiought that Cramer's invention was for 
knife-edge bearings. To correct the informality, other spécifica- 
tions were filed, wMch are as follows: 

"I, Herman Cramer, of the city of Sonora, in Tuolumne county, in the state 
of California, hâve invented certain improvements in a treadle and brace to 
be used in sewing machines, or other machinery where a noiseless treadle 
may be required, of whlch the folio wing Is a spécification : My invention 
conslsts in a combinatlon of the usual platform, marked 'A,' in Pig. 1 of dia- 
gram on treadle bar. The ends of said treadle bar, marked 'B,' are to bear 
against mufliers." 

Then he proceeds to describe as in the other: 

"The treadle bar, with mufliers on the ends working or bearing in or on 
brace, entirely prevents noise from the treadle, is self-adjusting, and does 
away with the neeessity for coons and set screws now in use. [Then he 
represents by figures.] What I claim is a combination of brace, C, with 
socket or bearing in It or on It, to reçoive the treadle bar with the mufliers 
at the ends of treadle bar, or in or on brace, 0, in connection with said 
brace, C, and the treadle bar In connection with brace, C, and mufflers to work 
in or on the brace, C, substantially as set forth." 

To thèse spécifications and claims the examiner replied on August 
14, 1882: 

"Appllcanf s amended claims are met by the patent of J. B. Donovan, 
June 28, 1880, No. 243,529, in view of which a patent Is again refused." 

The Donovan patent is in évidence, and I will not détail it. It is 
also for knife-edge bearings situated on the cross bar or on the legs 
of the machine. 

Becoming dissatisfled with his attorneys, as he testifies, they not 
comprehending him or his invention, he changed to Munn & Co., of 
Washington, considered to be compétent patent attorneys. They 
filed another spécification, which spécification constitutes the spéci- 
fication of the patent. It is as follows : 

"Be it known that I, Herman Cramer, of Sonora, In the county of Tuolumne, 
and State of California, hâve invented a new and Improved sewing-machine 
treadle; and I do hereby déclare that the foUowing is a full, clear, and exact 
description of the same, référence being had to the accompanying drawing, 
formlng part of thls spécification: My invention relates to improvements in 
the bearings of sewing-machine treadles; and it bas for.its object to 
provide means, first,"— mark the language,— "improvements in the bearings 
of sewing-machine treadles; and it bas for its object to provide means— 
First, to keep the treadle bearings rigidly in Une, and at a fixed distance 
apart, to avold friction; and, second, to make its movement, In use, noiseless. 
To thls end my invention conslsts in the construction and combination of 
parts hereinafter fully described and claimed,"— mark the language again,— 
"my invention conslsts In the construction and combination of parts here- 
inaftei' fully described and claimed, référence beIng had to the accompanying 
drawings, in which," etc. 

Then follows a detailed représentation by figures, disclaiming, 
however, the invention of knife-edge bearings, simply, by the f ollow- 
ing language: 

"I am aware that sewing-machine treadles hâve before been provided with 
V-shaped bearings, and I do not claim the same as my invention." 

Then follows the claim which I hâve already read. Accompany- 
ing this spécification was the following letter from Munn & Co.: 

"A new oath is herewith filed. Gregory, referred to, pivots the grooved 
trunnions of his treadle upon knife edges secured withîn the upper loops of 
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two collars, whlch are secured to the cross bar by means of set screws to 
keep them from tumlng. Donovan pivots bis treadle upon Its trunnions, 
having sbarpened edges, In grooves In the cross bar, -wbere it is held by collars 
provided wlth flanges projecting over the trunnions. Applicant pivots his 
treadle upon the sharpened edges of its trunnions, in loopholes In the two 
ends of the brace, which is bolted to the legs of the machine by the two ends 
of the cross bar. This service of the cross bar might be as well performed 
by two short bolts; but, the bar being a usual cross tie to stiffen the legs, 
applicant uses its ends as bolts to hold his brace ends to the legs. We hâve 
rewritten the spécification, to elucidate the inventor's clalm. Should the case 
meet with favorable considération, a new drawing will be furnished. For 
the purpose of examination, see pencil sketch on sheet of drawing filed." 

The examiner still objected, and seemed persistent in understand- 
ing that the patent was for the knife-edge bearings, whereupon Munn 
& Oo. Write another letter, dated October 25, 1882, and say : 

"In the matter of the application for letters patent for sewing-machine 
treadle by H. Cramer, flled May 25, 1882, we flle herewith a new drawing in 
this case. i 

"Your obedient servants, Munn & Co." 

It will be observed that thèse proceedings ail tend to making 
spécial the devices, and fixing their relations. It must be âssumed, 
of course, that the technical language of the claim of the patentée 
was used technically. The double brace is provided with holes to 
serve as bearings, and the treadle provided with trunnions having 
knife edges to oscillate in said bearings. What, then, is a bearing? 
It is deflned by Webster to be, in mechanics: (a) The part in con- 
tact with which a journal mores, as the journal boxes, trusses, etc. ; 
(b) that part of the shaft or axle which is in contact with the sup- 
ports. To the same éffect is Knighfs American Mechanical Dic- 
tionary, only reversing the order: (a) The portion of an axle or 
shaft in contact with its collar or boxing; (b) the portion of the 
support on which the gudgeon rests and rotâtes. The définition 
of the witnesses makes the bearing consist of two parts, one mova- 
ble and one immovable; the définition of the books makes it consist 
of either part, — either the movable or immovable part; the patentée 
uses it for the immovable part. The holes in the cross brace are 
to be the bearings for the trunnions of the treadle. The correspond- 
ing bearing in the defendant's machine is not in the treadle. In 
this particular the devices are différent, — ^the bearings are not in 
the saine place. In plaintiff's device it happens that both bearings 
are in the cross brace. In defendant's device, however, even if we 
consider the support as part of the bearings, as contended for by 
plaintiff, only one bearing is in the cross brace. But in the défini- 
tion of a bearing we observe that the support îs not a part of it; 
a bearing being "the portion of the support on which the gudgeon 
rests and rotâtes." Again, the treadle of the patentée is provided 
with trunnions with knife edges; the treadle of the défendant is 
without trunnions and without knife edges. This makes another 
différence. It is familiar law that ail the éléments of a combination 
must be used to make infringement, no matter how immaterial any 
one may be. Is a treadle with a trunnion the same thing as a 
treadle without a trunnion? If not, the omission of the trunnion 
is the omission of the élément. But, passing this, is a treadle with 
v.68F.no.l— 14 
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a trunnion with knife edges having bearings in holés in the cross 
brace substantial to the plaintiff's purpose? It seems to me to be. 
It was urged as the value of the plaintiff's device by Mr. Munn 
in his letter of October 25th, supra, and the language of the daim 
cannot be escaped. 

It appears to me this case is very similar to Prouty v, Ruggles, 
16 Pet. 337, cited by defendant's counsel. In the latter case the 
patent was for a combination. The syllabus of the case says : 

"Wliere that third élément, as described in the spécification, was forming 
the top of the standard of a plow so as to secure brace and draft, by ex- 
tending the standard back f rom the boit to such a distance as to f orm a brace 
to the beam, and maklng the after part of this extension square, in such a man- 
ner that, belng jogged into the beam, It relieved the boit in a heavy di'aft. 
Held, that the spécification and clalm covered only this described manner 
of relieving the boit, and, If the défendant did not jog the boit into the beam, 
he did not infringe." 

The court in commenting on the case, at page 339, states what the 
claims are: 

"(1) ♦- • • (2) • • * (3) The formlng the top of the standard for brace 
and draft We do not Intend to confine our claim to any particular form or 
construction. • * *" 

The court, commenting, says: 

"The plaintiffs ofCered to prove utillty of the alleged Improvement, which 
proof was dispensed with by the défendants. Certain plows alleged by the 
plaintiffs to be made in conformlty with their letters patent, and certain 
plows made by the défendants^ which were the alleged Infringement of the 
plaintiffs' patent, were produced in court; and no substantial différence be- 
tween them was shown by the défendants to exist, unless the fact that the 
top of the standard In the défendants' plow was not jogged into thè beam, 
and did not extend so far back upon thé beam, was to be so considered. 
And the plaintiffs offered évidence to show that the top of the standard 
formed, as stated in the spécification, would serve for both purposes of brace 
and draft, although not jogged into the beam. The défendants introduced 
no évidence. The counsel for the plaintiffs requested the court to Instruct 
the jury as follows, to wit; 'The counsel of plaintiffs respectfuUy move tho 
court to instruct the jury that if the défendants hâve used, in combination 
with the other two parts, a standard of the description set forth in the 
spécification, and it is proved to serve both for brace and draft, such use was 
an Infringement of the plalntifC's claim in that particular, although the de- 
fendants may not hâve inserted into a jog in the beam. Also, that, if any 
two of the three parts described as composing the construction claimed in 
the spécification had been used in combination by the défendants, it was an 
Infringement of the patent, although the third had not been used with them.' 
The court refused to give the Instruction so prayed, or elther of them, in 
manner and form as prayed by the plaintiffs; but did Instruct the jury as 
follows, to wit: 'That, upon the true construction of the patent, It is for a 
combination, and for a combination only. That the combination, as stated 
in the summing up, consists of three things, namely: (1) • * ♦ (2) * * * 
(3) The forming the top of the standard for brace and draft. That, unless it 
Is proved that the whole combination is substantially used In the défendants' 
plows, it is not a violation of the plaintiffs' patent, although one or more of 
the parts speclfled, as aforesaid, may be used in combination by the défend- 
ants. And that the plaintiffs, by their spécification and summing up, hâve 
treated the jogging of the standard behlnd, as well as the extension, to be 
essential parts of their combination for the purpose of brace and draft; and 
that the use of either alone by the défendants would not he an infringement 
of the combination patented.' And thereupon the jury rendered their verdict 
for the défendants." 
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The suprême court held that: 

"The flrst question presented by the exception is wliether the extension of 
the standard, and tlie jogging of it into the beam, are clalmed as material 
parts of the plaintiffis' Improvement. We think they are." 

Thèse views were elaborated, but I need not quote further. 

But plaintifï contends, if the parts of the defendant's device be 
différent, they are nevertHeless équivalents. The plaintiff's inven- 
tion is an extremely narrow one, and I think it would broaden it 
too much to give it so libéral a rule of équivalents. It seems to me 
the comments of the suprême court in the cases of Miller v. Manu- 
facturing Co., 151 V. S. 186-208, 14 Sup. Ct. 310; Knapp v. Morss, 
150 U, S. 221-230, 14 Sup. Ct. 81; Wright v. Yuengling, 155 U. S. 
47-51, 15 Sup. Ct. 1; Coupe v. Royer, 155 U. S. 565-576, 15 Sup. Ct. 
199; Deering v, Harvester Works, 155 U. S. 286, 15 Sup. Ct 118,— 
apply. 

In Knapp v. Morss the court said (and I only quote the principle, 
omitting the facts) : 

"If the Hall patent was a valid ploneer Invention, the doctrine of équiva- 
lents might be invoked with regard to the sliding bloclJS and rests, and thus 
a différent question would be raised; but, being conflned to the spécifie élé- 
ments enumerated by letters of référence, it is neither entltled to a broad 
construction, nor can any doctrine of équivalents be invoked so as to make 
the appellants' device an infringement of the second claim in controversy. 
Our conclusion, therefore, is that the Hall patent Is Invalid, and, further, if 
it could be sustained at ail, It would hâve to be in the most restricted form, 
and, thus restricted, it Is not Infringed by the appellants. It follows, there- 
fore, that In each case the judgment of the courts below must be reversed." 

In the case of Wright v. Yuengling the same doctrine is applied. 
The court, after commenting on the narrowness of plaintiff's in- 
vention, said: 

"But the absence of the semicircular Connecting pièce, d, is a eircumstance 
worthy of more serious considération. In the defendant's engine there Is no 
sueh semicircular Connecting pièce as is described in the Wright patent, but 
the guiding cyllnder extends backward to a connection with the head of 
the steam cyllnder, the side of such guiding cylinder, through which the 
crosshead opérâtes, containing an openlng oyal in shape, and narrower at 
each end than in the center. The équivalent for the Connecting pièce, if 
found at ail, must be In this continuation of the guiding cylinder backward 
to the steam cylinder. But this portion of the cylinder is neither scooped 
out in a semicircular form, nor does it admit of ready access to the cross- 
head shown at this point in the Wright patent. Instead of access to the 
crosshead being easier at this point than any other, It is In reality more 
difflcult, as the oval opening is narrower there than in the center. Now, 
while this semicircular Connecting pièce may be an immaterial feature of the 
Wright invention, and the purpose for which it is employed accomplished, 
though less perfectly, by the extension of the guiding cylinder in the man- 
ner indlcated in defendant's device, yet the patentée, having described it 
In the spécification, and declared it to be an essential feature of his inven- 
tion, and having made it an élément of thèse two claims, Is not now 
at liberty to say that It is immaterial, or that a device which dispenses with 
it Is an infringement, though It aceompllsh the same purpose In, perhaps, 
an equally effective manner." 

In Coupe V. Eoyer the court said: 

"The principle of construction which we think applicable to plaintifCs' pat- 
ent is that such construction must be in conformity with the self-imposed 
limitations which are contained in the claims. Such claims are the meas- 
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ure of thelr right to relief. Keystone Bridge Co. v. Phoenlx Iron Co., 95 
U. S. 274, 278, was a case where the manufacture of round bars, flattened 
and drilled at the eye, for use in the lower chords of iron bridges, was 
held not to be an Infringement of a patent for an Improvement in such 
bridges, where the spécification described the patented Invention as con- 
sisting in the use of wlde and thia drilled eye bars applied on edge; and 
Mr. Justice Bradley, delivering the opinion of the court, said; 'It is plain, 
therefore, that the défendant company, which does not make said bars at 
ail (that Is, wide and thin bars), but round and cylindrical bars, does not 
infringe thls claim of the patent. When a claim is so expllcit, the courts 
cannot alter or enlarge it. If the patentées hâve not claimed the whole of 
their Invention, and the omission has been the resuit of Inadvertence, they 
should hâve sought to correct the error by a surrender of their patent and 
an application for a reissue. • * » But the courts hâve no right to en- 
large a patent beyond the scope of its daim as allowed by the patent office, 
or the appellate tribunal to which contested applications are referred. 
When the terms of a claim In a patent are clear and distinct (as they should 
always be), the patentée, in a suit brought upon the patent, is bound by it. 
* * * He can claim nothing beyond It.' " 

To the same effect is the case of Deering v. Harvester Works. 

It follows from thèse views that the instruction will hâve to be 
granted. To make myself clear as to the grounds of my ruling, 
defendant's motion is denied on the flrst point, to wit, that défend- 
ant is only the agent of the Singer Sewing-Machine Company. It 
is granted on the second point, to wit, that the défendant is not 
guilty of infringement because the machines sold by him are not 
similar to that described in the plaintiff's patent 

Mr. Boone: Will your honor permit us to save an exception? 

The Court: Of course. Gentlemen of the jury, you may not 
understand my views, which are more or less technical, and ad- 
dressed to the lawyers rather than to the jury, but it follows that it 
devolves upon me as a matter of law to instruct you to bring in a 
verdict for the défendant. This being a matter of law, you hâve no 
concern with it. If I hâve committed an error, it is easily cor- 
rected. You will therefore flnd a verdict for the défendant. You 
can do that by retiring to the jury room, or sélect one of your num- 
ber as foreman hère, and sign the verdict. 

The jury accordingly selected one of their number as foreman, and signed 
a verdict in favor of the défendant. 



JOHNSON CO. V. PENNSÏLVANIA STEEL 00, 

(Circuit Court, E. D. Pennsylvania. May 14, 1895.) 

No. 21. 

Patents— Limitation— RoLLiNG Mills. 

The Moxham patent, No. 303,036, for an Improvement In rolls for roll- 
Ing métal blooms or piles Into glrder shapes, construed as to claim 2, and 
held to be limited to rolls having a "pass" substantially of the contour 
shown in the drawings, and therefore held not to hâve been Infringed. 

This was a bill by the Johnson Company against the Pennsylvania 
Steel Company for infringement of a patent relating to roUing mills. 
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Harding & Harding, for complainant. 

Philip T. Dodge and Joshua Pusey, for défendant 

DALLAS, Circuit Judge. This is a suit brought by the Johnson 
Company, a corporation of the state of Kentucky, and having a 
rolling mill and plant at Johiistown, Pa., against Pennsylvania Steel 
Company, a Pennsylvania corporation, having a rolling mill and plant 
at Steelton, Pa., for infringement of the second claim of letters pat- 
ent No. 303,036, dated August 5, 1884, granted to Arthur J. Moxham, 
and by him assigned to the complainant. 

The claim involved reads as follows: 

"(2) A set of roUs for rolling métal blooms or pUes into girder sbapes, pro- 
vided with a dummy pass or grooves, having spaces, as at E and D, sub- 
stantially of the contour Indicated in Flg. 2, the desired shape of métal in 
the space E being imparted by elongatlon, but In the space D mainly by dis- 
placement independently of elongatlon, ail substantially as described and for 
the purposes set forth." 

The learned counsel of the complainant hâve ingeniously argued 
"that rolling is a combination of the entering pièce and the pass into 
which it is entered," and that "the true scope of the claim under con- 
sidération, to be effective, like ail rolling actions, consista in the 
combination of a pièce having certain characteristics, and a pass 
adapted to act upon that pièce in a particular manner." The plain- 
tiff's case rests upon the assumption that the claim should be con- 
strued in accordance with the theory thus suggested, but I flnd it 
impossible to acquiesce in this. It is strenuously insisted by the de- 
fendant that its pass does not act upon the pièce in the "particular 
manner" in which the plaintifl's pass acts upon it; but, waiving thia 
question, it is, at least, clear that the defendant's pass is not "sub- 
stantially of the contour indicated in Fig. 2" of the patent, and I 
hâve no doubt that to the pass so specifled the claim in suit should 
be restricted. To give to the language by which the action of the 
pass is described the effect oî burdening liiis great industry with a 
monopoly covering any pass whatever by means whereof the peculiar 
desired shape may be imparted to the métal, "mainly by displacement 
independently of elongatlon," would be to construe the patent as 
for the mechanical opération or function of the device, and this, 
too, in contravention of the plain terms of the claim, by which a par- 
ticular structure is speciflcally designated. 

The bill is dismissed. 



MAST, FOOS & CO. et al. v. lOWA WINDMILL & PUMP 00, 

(Circuit Court, N. D. lowa, Oedar Bapids Division. May 13, 1895.) 

Patents — Beisstjbs — Broadkning op Claims. 

A reissue which broadens the original claims can only be had when mls- 
talie or Inadvertency Is shown whereby the original patent failed to cover 
what it was then Intended should be covered, and when the application 
for a reissue Is made wlthin a reasonable tlme; and, where the applica- 
tion is delayed for nearly three years, it is too late. 
Samb— Anticipation— PitiOR Use. 

The fact that another than the patentée first conceived the idea of his 
Invention, and redueed it to a successful expérimental form, does not 



214 FEDERAL EEPORTER, vol. 68. 

amount to anticipation where the experiment was then abandoned and 
was not made the basis for an application for a patent, and there was no 
attempt to mamifacture and sell the article. 

8. Samb — PUMPS. 

The Bean original and relssued patents, No. 175,588 and No. 8,631, re- 
spectively, analyzed and construed, and the first four claims of the reissue 
found to be broader tlmn the claims of the original patent; held, therofore, 
that such reissue claims are void, because the application for the reissue 
■was delayed for nearly three years, and because no mistake was shown 
in procuring the original. 

4 Samb. 

The Martin patent, No. 339,445, and the Hooker patent, No. 259,394, for 
improvements in pumps, held valid and infringed; the first as to claims 
1 and 3, and the second as to claim 1. 

This was a bill by Mast, Foos & Co. and William B. Hooker 
against the loWa Windmill & Pump Company for alleged infringe- 
ment of certain patents relating to improvements in pumps. 

H. A. Toulmin and Lysander Hill, for coraplainants, 
E. S. Tâylor and G. H. Worden, for défendant. 

SHIRAS, District Judge. The bill charges an infringement by 
the défendant of the first, second, third, and fourth claims of a 
patent reissued to Roscoe Bean, under date of March 25, 1879, 
and numbered 8,631, the original patent being No. 175,588, and 
dated April 4, 1876; also, of the first and third claims of patent No. 
339,445, issued to Samuel W. Martin, under date of April 6, 1886, 
and of the flrst claim of patent No. 259,394, issued to William B. 
Hooker, under date of June 13, 1882, — it being averred that the 
complainants are the owners, by proper conveyances, from the pat- 
entées of the rights secured by the named patents, ail of which are 
for improvements în the mode of constructing pumps. 

The first défense pleaded to the Bean reissued patent No. 8,631 
is the invalidity or illegality of the reissue upon the ground that the 
reissue broadens the terms of the original patent in a material mat- 
ter, and as it was not applied for until nearly three years after the 
issuance of the original, and as the latter patent was not inoperative 
or invalid by reason of a defective or insufQcient spécification or by 
reason of the patentée claiming as his own invention or discovery 
more than he had a right to daim as new, and as there are no spacial 
circumstances disclosed excusing the delay in applying for the re- 
issue, it must be held that the purpose of the reissue was to broaden 
the claim, and, consequently, the reissue must be held, pro tanto, to 
be invalid. As already stated, the original patent to Roscoe Bean 
was issued April 4, 1876, and it bas therefore expired by limitation, 
although not until after this suit was brought, the bill herein having 
been flled in 1891. No case involving the validity of the reissue has 
been brought to trial, and hence the question is rea nova. It will 
probably aid în the présentation of the questions involved to set forth 
in parallel columns ïhe material portions of the spécifications in the 
original and reissued patents, together with a copy of the drawing 
attached to both patents. 
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Drawing attached to Bean patent. 
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Original. 
The nature of my invention consists in 
the construction and novel arrangement 
of a pump stoclî, connected with the cyl- 
inder by two tubes, one forming an air 
chamber and the other the discharge 
pipe, said tubes opening into the cylinder 
directly opposite each other, as will be 
hereinafter more fully set fortli. 



A represents an ordinary pnmp or 
pump stock as used above ground. B 
is the pump cylinder. connected to the 
pump, À, by means of two tubes, C and 
D. ïhe lower ends of thèse tuljes are 
screwed into pièces, a, a, between which 
the cylinder, B, is placed, and the parts 
there firmly bolted together. TJje pièces 
or elbows, a, a, open into the cylinder on 
opposite sides thereof, and in the same 
horizontal plane. The tube, 0, is closed 
at its upper end, and forms, not only a 
support for the pump, but also the air 
chamber. This air chamber. being in the 
form of a tube, has a direct action on 
the water, and also has greater power 
for forcing water as well as to give it 
a more steady action. The pipe, D, ex- 
tends up along the pump stock. A, and 
forms the discharge pipe as well as the 
second support for the pump cylinder. 
By this mode of Connecting the pump 
stock and cylinder, a substantial support 
is formed for the cylinder, and it is very 
simple and readily put together. By 
thèse means, also, the cylinder is placed 
down in the well below the freezing 
point; and in cisterns or where the cyl- 
inder is submerged it will not iill up 
with water, and at the same time con- 
nects and supports the cylinder, however 
deep the well may be. 

By having two holes In the cylinder, 
one for discharge and one for air cham- 
ber, it gives a place for the air chamber 
to haye a direct action oa the water 
while in use, giving it an even, steady 
stream, and a direct discharge for the 
water, independent of the air chamber. 



Having thus fully described my in- 
vention, what I claim as new, and désire 
to secure by letters patent, is: 

1. The combination of the pump stock, 
A, and cylinder. B, with the pipe, G, 
forming the air chamber, as well as the 
supporter between the pump and cylin- 
der, substantially as herein set forth. 

2. The combination of the pump stock, 
A, and cylinder, B, with the tubular air 
chamber, C, and diacharge pipe, D, form- 
ing connection between the pump and 
cylinder, substantially as herein set 
forth. 

3. The cylinder, B, having the air 
chamber and discharge pipe opening into 



Reissue. 

The nature of my invention relates to 
force pumps; and it consiats in a tubu- 
lar air chamber attached to the pump 
stock or platform flange, and Connecting 
to and opening into the cylinder or cham- 
ber, and forming also a support for the 
same. 

My invention further consists in a sup- 
porting tubular air chamber and dis- 
charge pipe attached to the pump stock 
or flange plate, and Connecting with and 
opening into a cylinder or chamber; al- 
so, in the combination of narts, as will 
be hereinafter more fully set forth and 
pointed out in the claims. 

A represents an ordinary pump stock 
connected to the platform flange or 
flange plate, A'. B is the pump cylin- 
der, connected to the pump stock, A, 
or flange. A', by means of two tubes, 
and D. The lower ends of thèse tubes 
connect with the cylinder, B, and open 
into the same, or into a cliamber, a, in- 
terposed in any suitable manner. the ob- 
ject being simply to form a connection 
between said cylinder and the tubes. 

The tube, C, is closed at its upper end, 
and forms, not only a support for the 
pnmp. but also the air chamber. This 
air chamber, being in the form of a tube, 
has a direct action on the water. and 
has also greater power for forcing water, 
as well as to give it a more steady ac- 
tion. 

The pipe, D, extends a suitable dis- 
tance above the flange. A', and forms the 
discharge pipe as well as the second sup- 
port for the pump cylinder. 

By this mode of Connecting the pump 
stock or flange with the cylinder or 
chamber a substantial support is formed, 
which is very simple and readily put to- 
gether. By thèse means. also, the ovlin- 
der may be placed down in the well be- 
low the freezing point; and in cisterns 
or where the cylinder is submerged it 
will not fin up with water, and at the 
same time connects and supports the cyl- 
inder, however deep the well may be. 

By having two openings, one for the 
discharge and one for the air chamber, 
it gives a place for the air to hâve a di- 
rect action on the water while in use, 
giving it an even, steady stream, and a 
direct discharge for the water, independ- 
ent of the air chamber. 

Having thus fully described my in- 
vention, what I claim as new, and de- 
sire to seCure by letters patent, is: 

1. A supporting tubular air chamber 
attached to pump stock or platform 
flange, Connecting to and opening into a 
cylinder or chamber. 

2. A supporting tubular air chamber 
and discharge pipe attached to pump 
stock or flange plate. Connecting to and 
opening into a cylinder or chamber. 

3. In a pump, a tubular air chamber, 
forming a support for the lower part of 
the pump, and Connecting the same with 
the upper part, substantially as herein 
set forth. 
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the same on opposite sides. substantially 4. In a pump, a tubular air chamber 
as and for the purposes herein set forth. and a discharge tube, fonning supports 
In testlmony that I claim the forego- for the lower part of the pump, and con- 
!ng, I hâve hereunto set my hand this necting the same with the upper part, 
15th day of July, 1875. substantially as herein set forth. 

BoBcoe Bean. 5. The cylinder, B, having the air 

Witnesses: chamber and discharge pipe opening in- 

Wm. A. Skinkle. to the same on opposite sides, substan- 

Monroe AUeman. tially as and for the purposes herein set 

forth. 

In testimony that I claim the forego- 
ing, I hâve hereunto set my hand this 
2l8t day of Febniary, 1879. 

Roacoe Bean. 
Witnesses: 
John Bean, 
T. W. Tclchard. 

Thus we flnd that in the origmal application it is expressly de- 
clared that the nature of the invention consista in the construction 
and noTel arrangement of the pump stock, the cylinder or pump 
proper, the air chamber, and discharge pipe. The first and second 
claims in the patent cover the combination of the pump stock, the 
cylinder, the tubular air chamber, and the discharge pipe, and it 
clearly appears in the spécification that the patented combination 
expressly provided for the immédiate connection of the tubes form- 
ing the air chamber and the discharge pipe with the cylinder, being 
connected therewith through elbows opening into opposite sides 
thereof and in the same horizontal plane. In the testimony of 
James W. Lee, an expert witness called by the complainants, is 
found the following exposition of the merits of the Bean patent: 

"In this patent, the pump stock Is located as usual, and so Is the spout 
and other parts pertinent to the pump; the pump barrel Is loeated as far 
down as Is desired; the discharge pipe leads up from the barrel to the spout 
and Is attached to the pump stock, and forms a water way and also a sup- 
port for the barrel, but the piston rod does not pass through the discharge 
pipe at ail, but passes up entirely independent of the discharge pipe, the dis- 
charge pipe being Connected with the barrel to one side of the center, so as 
to not interfère with or be interfered with by the piston rod. There is no 
air chamber on the pump stock, as usual. A second pipe, closed at its top, 
is flrmly connected to the pump stock, and goes down parallel with the dis- 
charge pipe, and connects with the barrel again at one side of the center of 
the barrel, so as to hâve nothing to do with the piston rod. This second pipe 
forms the air chamber, and it also forms one supporting leg extendlng from 
the pump stock to the barrel. It Is not only an air chamber, but it is a good 
one and properly placed. It is long, as long as the distance between stock 
and barrel, and that is the proper form for an air chamber, so that the water, 
acting in its lower end, acts like a piston in a cylinder pressing upward on 
the elastic air within it. And it is properly located, for its lower end is in 
communication with the pump, right where the shocking force of the 'water 
ram' orlginates. In the old construction, it was put way up on top of a 
column of water, and the distance between the barrel and the air chamber 
always equaled the distance between the barrel and the stock. In the Bean 
patent, the distance between the barrel and the air chamber is zéro. It will, 
therefore, be readily understood tbat in the Bean construction the pump bar- 
rel finds a support in the air chamber; that it finds an additional support in 
the discharge pipe; that the tubular air chamber, by its pecullar disposition, 
is pecullarly efficient as an air chamber, independent of its ofHce as a sup- 
port for the barrel; and that the discharge pipe and air chamber connect 
with the pump barrel at opposite Bides, leaving the central or piston rod 
point unobstructed." 
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It is éntirely clear that, in thè original patent, Bean did not seek 
to patent as his invention a tubular air chamber. The patent is 
for a combination which includes as one of its éléments a tubular air 
chamber, aiso serving as a support or connection between tbe cylin- 
der and pump stock, but it does not cover or protect a tubular air 
chamber, except as part of the combination. Thus a pump construct- 
ed with a tubular air chamber, not serving, however, as a support to 
the pump, would not infringe the claims of the patent. In the testi- 
mony of the witness Lee, as above quoted, it is said that the chief 
merits of the combination consist in the air chamber acting as a sup- 
port, and also in the position of the air chamber, whereby the distance 
between the air chamber and the barrel beiug reduced to zéro, the 
elastic force of the air in the chamber acts directly at the pump, 
where the shocking force of the water originates. It is apparent that^ 
as complaiaant's expert understands or construes the Bean combi- 
nation, it requires the placing the pump cylinder betvyeen the lower 
ends of the tubes forming the air chamber and the discharge pipe,^ 
and this accords exactly with the description in the original ap- 
plication and with the drawing attached to the patent. Thus it 
is made clear that the combination described in the flrst claim of 
the original patent embraces four éléments, to wit, the pump stock, 
the cylinder or pump proper, a support Connecting the pump stock 
and cylinder, and an air chamber. Ail of thèse éléments were old. 
Bean was not the original inventer of any one of thèse éléments. 
In the second claim of the original patent there are likewise em- 
braced the four éléments found in the first, but the means of sup- 
port between the pump and stock is made to include the discharge 
pipe. The novelty in the combination consists in making one pipe 
serve the, double purpose of an efficient air chamber and a support 
between the pump stock and cylinder, and the combination is made 
effectuai by bringing the several parts together and uniting them in 
The mode described in the patent. According to the express state- 
ments found in the speciâcations of the original patent, three bene- 
fldal results are obtained from the patented combination: First. 
A simple yet substantial support for the cylinder, formed by placing 
the same between the lower ends of the tubular air chamber and the 
discharge pipe, and firmly bolting the same together. Second. An 
efScient air chamber, resulting from the lower end of the air chamber 
being connected with the cylinder through an opening therein op- 
posite to the discharge opening, thus bringing the air chamber into 
("lose contact with and giving it direct action upon the water in the 
pump cylinder. And, third, a direct discharge of the water, inde- 
pendent of the air chamber. Thèse bénéficiai results were sought 
to be accomplished under the original Bean patent by a combination 
wherein the cylinder was fastened between the lower ends of two 
tubes forming the air chamber and discharge pipe, and which were 
fastened to the pump stock by bringing the lower end of the tubular 
air chamber into direct connection with the pump cylinder, and by 
having the discharge pipe connected with the cylinder through an 
opening therein opposite to the opening between the air chamber- 
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and cylinder, and this is the combination which is described and 
claimed in the application upon which the original patent was 
issued. 

On behalf of complainants, it is contended that the invention cov- 
ered by the original patent belongs to the class known as generic 
or primary patents, and shonld therefore be conf5trued broadly and 
liberally, according to the rule laid down in Winans v. Denmead, 
15 How, 330; Electric Go. v. LaRue, 139 U. S. 606, 11 Sup. Ct 670; 
Sewing Mach. Co. y. Lancaster, 129 U. S. 263, 9 Sup. Ct. 299; and 
other cases based thereon. Any valid patent, no matter how narrow 
in scope, is nevertheless entitled to a fair construction, so as to 
give the inventer the benefit of ail his invention that can reasonably 
be brought within the claims of the patent, but the rule contended 
lor, under the authorities above cited, is properly applicable to those 
inventions which originate new and useful results, and I do not 
deem the Bean patent to be included in this category, and yet the 
patent is nevertheless to be fairly construed; but, giving the lan- 
guage used in claims Nos. 1 and 2 ail the latitude reasonably appli- 
cable thereto, I can reach no other conclusion than that thèse claims 
eover a combination of the pump stock and cylinder with a sup- 
porting tubular pipe acting as an air chamber, and a discharge pipe 
also acting as a supporter to the cylinder, the mode of combination 
being to connect the lower ends of the tubes to the opposite sides of 
the cylinder and the upper portions to the pump stock or flange. 
The patent does not seek to cover the invention of a tubular air 
chamber per se. As already said, every élément found in the combi- 
nation, aside from the mère form or position of the parts, was old 
and well known at the date of the filing of the application for the 
patent in question. Pump stocks and cylinders were old; air cham- 
bers were well known. Connections between the pump stock and 
■ cylinder had been in use since pumps were firstmade, and the use of a 
pipe as a connection between the stock and cylinder was old; as well 
as using a pipe, not only as a support or connection, but as a dis- 
charge pipe also, thus putting a Connecting or supporting pipe to a 
double use. It seems to me, therefore, that the position of the sev- 
eral éléments described in the first and second claims of this patent 
enter into the combination, and in fact wholly, or at least largely, 
give it the usefulness relied on as supporting its patentable character. 

It is said in the spécifications that: 

"By this mode of Connecting the pump stock and cylinder, a substantial 
-support is formed for the cylinder, and it is very slmply and readlly put to- 

gether." 

The mode of Connecting the stock and cylinder thus referred to 
is by means of two tubes, between the lower ends of which the 
cylinder is placed, and the parts are flrmly bolted together, and the 
upper portions are fastened to the pump stock. It is further said 
in the spécification that: 

"By having two holes in the cylinder, one for diseharge and one for air 
chamber, it gives a place for the air chamber to hâve a direct action on the 
water while in use, giving it an even, steady stream, and a direct diseharge 
for the water, Indépendant of the air chamber." 
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Thus it is made plain that the purpose was to connect the air 
chamber directly to the cylinder, so as to hâve a direct action on 
the water in the cylinder, and also to hâve a direct discharge for 
the water, independent of the air chamber, This direct action of 
the air in the air chamber upon the water in the cylinder, and the 
direct discharge of the water through a discharge pipe, independent 
of the air chamber, were secured by Connecting the air chamber 
to an opening on one side of the cylinder and the discharge pipe to 
an opening in the opposite side of the cylinder, and by keeping the 
pipe forming the air chamber wholly unconnected with the dis- 
charge pipe. By means of the combinations thus formed, Bean was 
enabled to furnish a better mode of Connecting the pump stock 
and cylinder, and also a more efficient form of air chamber; but the 
means pointed ont by him of accomplishing thèse ends, as set forth 
in his original application, consist of the form or mode of combining 
old éléments, and this is the construction which must be placed 
upon the first and second claims of the original patent 

Turning now to the reissue, it appears that the flrst and second 
claims of the original patent are replaced by the flrst, second, third, 
and fourth claims of the reissue, wherein the invention is declared 
to be a supporting tubulax air chamber, connected at the lower end 
with a cylinder or chamber. Practically, thèse claims cover any 
form wherein a supporting tubular air chamber is interposed be- 
tween the pump stock and the pump cylinder, no matter how far 
separated it may be from the latter. The interpolation of the word 
■'chamber" in the description and claims makes provision for en- 
tirely separating the ends of the air chamber and discharge pipe 
from the cylinder, and the reissue covers, therefore, pumps wherein 
the tubular air chamber and discharge pipe, instead of opening into 
the cylinder at opposite sides, open into a T, from which a single 
tube extends down to the cylinder. In pumps thus constructed 
would be found a tubular air chamber, opening into a chamber con- 
nected with the pump stock and aiding in supporting the structure, 
thus meeting the requirements of the first and third claims of the 
reissue, and by adding a discharge pipe the requirements of the 
second claim would be fulfllled. Pumps thus constructed would 
certainly show a wide departure from the combinations described 
in the flrst and second claims of the original patent. There would 
not be found therein the simple and substantial support for the 
cylinder formed by placing the same between the lower ends of the 
air chamber and the discharge pipe, and flrmly bolting them to- 
gether, as described in the original patent; the air chamber and 
discharge pipe would not open into the cylinder directly opposite 
each other. The cylinder would not hâve two holes therein, one 
for discharge and one for the air chamber, thus giving the air of 
the chamber direct action upon the water in the cylinder, as de- 
scribed in the original patent; nor would there be provided a di- 
rect discharge for the water, independent of the air chamber, be- 
cause the pipe or tube extending from the T into which the air 
chamber and discharge pipe open would not aflord a discharge pipe 
wholly independent of the air chamber, nor would the distance be- 
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tween the lower end of the air chamber and the pump cylinder be 
reduced to zéro, which, according to the testimony of complainants' 
expert witness, is one of the valuable features of the Bean inven- 
tion. In fact, the différence existing between the original and re- 
issued patents is shown by comparing the statements in the two 
patents of the nature of the invention claimed. In the original it 
is said: 

"The nature of my invention consists in the construction and novel ar- 
rangement of a pump stocl^, connected with the cylinder by two tubes, one 
forming an air chamber and the other the discharge pipe, said tubes openlng 
into the cylinder dlrectly opposite each other, as will be hereinafter more 
fully set forth." 

Whereas in the reissue it is said : 

"The nature of my Invention relates to force pumps, and It consists In a 
tubular air chamber attached to the pump stock or platform flange, and Con- 
necting to and openlng into the cylinder or chamber, and forming also a sup- 
port for the same. My invention consists further In a supportlng tubular air 
chamber and dlscharge pipe, attached to the pump stock or flange plate, and 
Connecting wlth and opening into a cylinder or chamber; also, in the com- 
blnation of the parts, as will be hereinafter more fully set forth, and polnted 
out In the clalms." 

in the original application the invention claimed was the novel 
arrangement and combination of the parts, which consisted in hav 
ing the tubes forming the air chamber and discharge pipe open 
directly into the cylinder at opposite points, and by ârmly bolting 
the parts together, and then Connecting the upper ends of the tubes 
to the pump stock, the double purpose of affording a steady support 
to the pump cylinder and of f urnishing an eflScient air chamber act- 
ing directly on the water in the cylinder was accomplished. In the 
reissue the main feature claimed is a supporting tubular air cham- 
ber. In the reissue the form of the combination of the parts is 
not of the essence of the claimed invention, but the purpose is to 
cover a supporting tubular air chamber, and thus to bring within 
the scope of the patent ail pumps which include in their structure 
a tubular air chamber giving support to any of the parts, for, under 
the first and second claims of the reissue, it is not requisite that 
the air chamber should be the support of the pump cylinder. Thèse 
considérations make it apparent that the purpose of the reissue was 
to patent the conception of a supporting tubular air chamber, and 
to thus bring within the patent form s of pumps which would not 
be within the terms of the combination covered by the original 
patent, and it must, therefore, be held that the reissue broadens the 
claims found in the original patent. 

It may be urged, and strong support to the contention would be 
found in the évidence, that the reissue patent does not in fact cover 
more than Bean is justly entitled to lay claim to as an inventor. 
If the reissue had been promptly applied for on the ground that the 
original patent, through mistake or inadvertence, did not contain 
claims broad enough to protect the invention to its full estent, it 
might be held valid. The difficulty lies, not only in the length of 
time which was allowed to elapse before the reissue was applied for, 
but in the failure to show that any mistake existed in the original 
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application. It is now settled that when a reissue is sought for the 
purposé of enlarging or broadening the claims of an existing patent, 
the application must be made within a reasonable time. Miller 
V. Brass Co., 104 U. S. 3S0; Mahn v. Harwood, 112 U. S. 354, 5 
Sup. et 174, and 6 Sup. Ot. 451. Not only so, but it must also be 
shown that there was a mistake, inadvertently committed, whereby 
the original patent failed to cover wliat it was then intended should 
be covered by the patent then applied for. Mahn v. Harwood, supra ; 
Coon V. Wilson, 113 U. S. 268-277, 5 Sup. Ct. 537; Gorbin Cabinet 
Look Co. T. Eagle Lock Co., 150 U, S. 38, 14 Sup. Ct. 28; ToplifE 
V. Topliff, 145 U. S. 156-170, 12 Sup. Ct. 825; Huber v. Manufactur- 
ing Co., 148 U. S. 270, 13 Sup. Ct. 603; Dunham v. Manufacturiag 
Co., 154 U. S. 103, 14 Sup. Ct. 986. Under the doctrine of thèse 
cases, the flrst, second, third, and fourth claims of the reissue must 
be held void, because they clearly broaden the ûrst and second 
claims of the original patent, and it appears that there was not any 
mistake or omission in the original application, and because, fur- 
ther, the reissue was not applied for within a reasonable time, nearly 
three years intervening between the issiiance of the original patent 
and the flling of the application for the reissue. 

In a supplemental brief, âled by counsel for complainants since 
the oral agreement in the case was had, it is contended that the 
averments of the bill are suflScient to bring before the court the 
question of the infringement of the flfth claim of the reissue, which 
corresponds to the third claim in the original patent. Before en- 
tering upon the hearing of the case, complainants asked leave to 
file an amendment to the bill, covering the flfth claim. The court 
stated that leave would be granted to file the amendment, but the 
défendants, if they desired it, would be granted time to meet by 
évidence and argument any new questions thus presented. ïhere- 
upon complainants withdrew the application for leave to' amend, 
and it was expressly stated and understood that the case would 
proceed upon the theory that the bill charged only an infringement 
of the four first-named claims of the reissue, and it would not be 
fair, either to the défendant or the court, to now insist that the 
ûfth claim was in issue in the case. 

The view reached upon the question of the validity of the four 
claims of the reissue, being adverse thereto, obviâtes ail need for 
considering the other défenses pleaded, although the same hâve been 
very fully and carefully presented and discussed by the counsel in 
the case. The conclusion is that so far as the bill is based upon the 
patent reissued to Rogcoe Bean, under date of March 25, 1879, the 
same is dismissed upon the merits. As already stated, the bill 
charged an infringement of the flrst and third claims of patent No. 
339,445, issued to Samuel W. Martin, under date of April 6, 1886, 
and of the flrst claim of patent No. 259,394, issued to Wm. D. 
Hooker, under date of June 13, 1882. Thèse patents are so closely 
related in their subject-matter that they can be considered together. 
The flrst claim of the Hooker patent covers a cap or discharge 
ehamber, from the rim of which dépends an outer supporting cylinder, 
connected with the bucket barrel, and containing an inner cylinder, 



MAST, FOOS & ÇO. V. lOWA WINDMII.L & PUMP CO. 223 

within which the plunger opérâtes, both cylinders being attached 
to the cap or discharge chamber, with a space between them which 
forms the water way, the cap having also three sockets therein, the 
central one being used for the pump rod and the other two receiving 
the ends of the discharge pipes through which the water passes into 
a common air chajnber. This arrangement of the parts gives com- 
pactness thereto, and its usefulness consists in so uniting the parts 
that the structure can be used in a well of a diameter sufflcient to 
receive the rim of the discharge chamber, which was screwed upon 
the ouside of the outer cylinder. The Martin patent was an improve- 
ment in the same direction, the plan adopted being to reduce the 
size of the cap by screwing it to the inside of the main cylinder, sa 
as to make the outer portion of the cap flush with the outer portion 
of the cylinder, and thus enabling the structure to be used in wells 
of small diameter. Had this been the only différence between the 
modes adopted by Hooker and Martin, the mère change in the form 
of uniting the cap and cylinder would not hâve shown a patentable 
invention. In fact, however, if in the Hooker structure the cap 
should be screwed into the end of the cylinder, it would prevent in 
wholo, or nearly so, the flow of the water from the water way into 
the cap space, thus destroying the value of the combination. 
To obviate this diiSculty, Martin did not connect the inner cylinder 
directly to the cap, as is the form in the Hooker patent, but he 
connected it to a tube of smaller diameter, interposed between the 
top of the inner cylinder and the cap, thus leaving a water space 
free and unobstructed for the upward passage of the water. In the 
brief of défendant, it is stated that the défense chiefly relied upon 
against the Martin patent is that of anticipation, this défense being 
bas^d upon the évidence regarding a pump claimed to hâve been 
made by Daniel Johnson at Ashland, Ohio, and put into a well on 
the premises of Wilbur F. Felger in the year 1883. It is well settled 
that to sustain the défense of prior invention or use, the évidence 
must be clear, satisfactory, and such as to leave no reasonable doubt 
as to the material facts. Furthermore, when it appears that several 
parties hâve been independently engaged in experiments upon the 
same invention or device, the one who succeeds in ârst giving it a 
practical form, who brings it to public knowledge by obtaining a 
patent tberefor, and makes it of gênerai use and value by manu- 
facturing or causing to be manufactured machines or articles em- 
bracing the invention, will be protected in the rights secured by his 
patent, even though it be shown that another may hâve mentally 
conceived the invention at an earlier day, or even if, in addition to 
the mental conception, he may hâve embodied it in a successfui 
expérimental form, and then abandoned it. The benefits and pro- 
tection of the patent law are not for those who indulge in spécula- 
tions and experiments only, but are intended to protect those who 
make available to the public novel and useful inventions by follow- 
ing up the original conception, carrying it through the expérimental 
stage, and so far perfecting it as to furnish to the public a practical 
means of utilizing the novelty sought to be patented. Barbed Wire 
Patent, 143 U. S. 275, 292, 12 Sup. Ct. 443, 450; Coffln v. Ogden, 18 
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Wall. 120; Cantrell v. Wallick, 117 U. S. 689, 6 Sup. Ot. 970; Deer- 
ing V. Harvester Works, 155 U. S. 286, 15 Sup. C5t. 118. It may, there- 
fore, be admitted that the évidence shows that Johnson was experi- 
menting in the same direction pursued by Martin, and that his ef- 
forts in this line antedated those of Martin; but it is no less clear 
that if the public knew no more of the invention than was com- 
municated to it by the making and use of the Felger pumps, in 1883 
and 1884, it would be in entire ignorance of the improvement. The 
experiment was made, and then abandoned; that is to say, it was 
not made the basis of an application for a patent, nor was the manu- 
facture and sale of pumps embracing the invention entered upon. 
I do not, therefore, deem it necessary to consider in détail the évi- 
dence upon the question of the actual date of the making of the 
Felger pumps, as it must be held that they do not defeat the Martin 
patent, even if made before the date thereof. In regard to the 
Hooker patent, the point is made that the évidence fails to show 
title thereto in the complainants. It is admitted by counsel for 
complainants that, through oversight, the conveyance or assignment 
to Mast, Foos & Co. was not put in évidence, and Igave is therefore 
given to supply the lacking link in the chain of title. Assuming 
that this will be done, I hold that the Hooker and Martin patents 
are valid, and that the flrst and third claims of the Martin patent 
and the flrst claim of the Hooker patent are infringed by the pumps 
put in évidence by the défendant, The resuit is that the bill is dis- 
missed upon the merits, and at the cost of complainants, on the Beau 
patent, and is sustained on the Hooker and Martin patents. De 
crée accordingly. 



NEW HOME SEWING-MACH. CO. V. SINGER MANUB^'G OO. 

(Circuit Court, S. D. New Yorls;. May 22, 1895.) 

Patbnts^Infkin'rembîît of Combination Claim — Sbwing Machine. 

The Grout patent, No. 261,446, for aa improvement in sewing-machlne 
treadles, construed narrowly, and, being for a combiuation, held not in- 
fringed by a machine which omitted two of the éléments expressly named 
in the daim. 

This was a bill by the New Home Sewing-Machine Company 
against the Singer Manufacturing Company for infringement of a 
patent relating to sewing-machine treadles. 

This action is based upon letters patent, No. 261,446, granted to W. L. Grout, 
July 18, 1882, for an improvement in sewing-machine treadles. The patent is 
now owned by the complainant. The spécification is as follows: 

"My Invention has for its object a novel construction of the treadle to sup- 
port the crank of the driving-wheel at each end. In this my invention I hâve 
mounted the adjustable bearing-screws in a brace which connects together the 
slde pièces of the treadle, thus making a very firm support for the crank-shaft 
and bracing the table very firmly. The drawing represents in front élévation 
a sewing-machine table embodying my invention. 

"In the drawing, A represents the side pièces of the treadle, and B the 
brace Connecting the sald side pièces, the screws, c, and rod, d, unitlng the 
said slde pièces and brace, the rod, d, also supporting the treadle, e, con- 
nected by link, f, with the crank of the erank-shaft, G, pointed or made con- 
ical at its ends and supported by the bearing-screws, h, i, having conical re- 
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cesses at thelr inner ends and made adjustable In the npright bearing-bars, 
b2, b', of the brace, B, the said brace being as usual, with the exception of 
the addition of the sald bearlng-bars. The driving-wheel, m, is fixed to the 
crank-shaft, G. The head of the bearing-screw, I, ia exposed through a hole 
left for that purpose in the side pièce, so that the said screw may be readily 
adjusted by means of a set-screw. Outward bendlng of the bar, bs, is obvi- 
ated by the side frame against which it rests. The link, f, passes back of 
the curved part, b*. of the frame, and acts to prevent the dress of the op- 
erator coming against the link and wheel, m. The addition to the usual brace, 
G, of the two bearing-bars enables me in a very cheap and simple manner to 
support the driving-wheel at both ends of its crank-shaft and In adjustable 
bearings, whlch enables the crank-shaft to be held steadily and to be ruu 
with the minimum of friction, and enables wear in the bearings to be compen- 
sated for. 

"I claim— 

"The side pièces, A, the brace, B, provided with the bearing-bars and the 
adjustable bearing-screws, combined with the crank-shaft supported at each 
end in the said bearing-screws, and the balance-wheel thereon, as shown and 
described." 

John Dane, Jr., for complainant. 
Livingston Grifford, for défendant. 

COXE, District Judge. It is not pretended that the inven- 
tion is a broad one. It relates only to a minor improvement in 
an over crowded art. The claim is clear and explicit. There 
is no room for mistake; a tyro in mechanics can understand ita 

v.68F.no.l— 15 
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provisions. It contains the following éléments: First. The two 
side pièces, A. Thèse are the ordinary legs which support the 
table of a sewing machine. Second. The brace, B. This brace 
is of the well known saw-buck pattern. Third. The upright 
bearing-bars, b'', b*, being intégral, but additional, parts of the 
brace. Fourth. The adjustable bearing-screws, h, i, located in the 
bearing-bars. Fifth. The crank-shaft, supported at each end in the 
bearing-screws. Sixth. The balance wheel on the crank-shaft. It 
is admitted that the defendant's machine omits the upright bear- 
ing-bar, b^, and the adjustable bearing-screw, h; both of which are 
particularly pointed out and distinctly claimed in the patent It 
is possible that the frame of the brace which is made to serve as 
the inside bearing-bar in the defendant's machine might be con- 
strued as a substitute for the bar, b^, but there is no way in which 
the complainant can avoid the effect of the omission of the bear- 
ing-screw, h. The daim covers both screws. Not only does the 
patentée claim both screws, but that he did so deliberately is placed 
beyond doubt not only by a référence to the plain language of the 
description, but also by the further claim of the "crank-shaft sup- 
ported at each end in the said bearing-screws." Even if the pat- 
entée were entitled to a wide range of équivalents it is doubtful if 
he could hold the defendant's machine, for the reason that one 
élément of the claim is omitted entirely and nothing is put in its 
place. But the patentée is not entitled to the libéral treatment ac- 
corded to a pioneer. He has made a small advance in the art and 
has informed the public of the précise nature of his improvement. 
He must abide by the language of the claim as he has chosen to 
Write it. If there were an opportunity for interprétation the court 
would undoubtedly adopt the broadest construction compatible 
with the proofs; but the claim needs no interprétation; its mean- 
ing is perfectly clear. When the patentée says "bearing-screws" 
he does not mean "one bearing-screw." When he speaks of "the 
crank-shaft supported at each end in the said bearing-screws" he 
does not mean "the crank-shaft supported at one end in a bearing- 
screw." It is no answer to say that the patentée has placed an un- 
necessary limitation upon his claim. It is plain that the patentée 
regarded the two bars and the two screws as important éléments of 
his invention and intended thus to cover features not found in the 
antécédent art. The spécification is consistent with this view and 
inconsistent with any other view. But the patentee's intentions 
are immaterial in a case where there is absolutely no doubt as to 
what he actually did. The question is not what might hâve been 
claimed, but what is claimed. The courts cannot undertake to con- 
struct new claims for inventors. If they hâve made their claims 
too narrow it is their misfortune — ^beyond the power of the court 
to remedy. Keystone Bridge Co. v. Phoenix Iron Co., 95 U. S. 274; 
McClain v. Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76; Baumer v. Will, 
53 Fed. 373. 

For the reason, then, that the defendant's machine omits two élé- 
ments of the combination of the claim it must be held that it doea 
not infringe. The bill is dismissed. 
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AMERICAN CABLE RY. CO. v. MATOR, ETC., OF CITY OF NEW YORK 

et al. 

(Circuit Court, S. D. New York. May 21, 1895.) 

1. Plkadingb and Proof— Depabture— Assignment OF Patent. 

Proof of a direct asslgnment of a patent f rom the patentée to complaln- 
ant does not constitute a departure, although the bill allèges an asslgn- 
ment from the patentée through two Intermedlate parties to the com- 
plainant. 

8. Patents— Cable Railwat. 

The Miller patent, No. 271,727, for an Improvement In cable railways, 
for ralsing the cable to the grip. held not anticipated. 

& CoBroRATiONS— CobpoRatb Exibtsncb— Suit fok Infrinoement of Patent. 
Where a corporation has been organlzed, and has taken tltle to a pat- 
ent (which action Is apparently wlthin the scope of Us powers), and no 
proceedings hâve been taken to termlnate Its existence, It may maintain 
a suit for infrlngement of the patent notwithstandlng that défendant 
questions its corporate existence on the ground of fallure to seasonably 
commence the corporate business. 

This was a suit by the American Cable Eailway Company against 
the mayor, aldermen, and commonalty of the city of New York and 
the city of Brooklyn for alleged inf ringement of a patent relating to 
an improvement in cable railways. 

Chas. Howard Williams and Daniel H. Driscoll, for plaintiff. 
Francis Forbes and William H. Dykman, for défendants. 

WHEELER, District Judge. This suit was brought for infringe- 
ment on the New York and Brooklyn bridge of patent No. 271,727, 
dated February 6, 1883, and granted to Daniel J. Miller for an im- 
provement in cable railways for raising the cable to the grip, alleged 
to hâve been assigned May 14, 1883, by Miller to Otis S. Horton; by 
him, July 10, 1883, to the Cable Construction Company; and by that 
company, February 25, 1888, to the orator, — by instruments in writ- 
ing recorded in the patent office. Certifled copies from the patent 
office were put in évidence for proof of the assignments. On hear- 
ing before Judge Coxe, this proof of title was held to be sufflcient, 
the patent was sustained, infringement was found, and a decree was 
entered for the plaintiff. 56 Fed. 149. On appeal, the circuit court 
of appeals held the proof of title to hâve been insuffîcient, and the 
decree was reversed. without préjudice to reopening the proofs. 9 
C. C. A. 336, 60 Fed. 1016. The proofs hâve been reopened, and 
testimony introduced by the plaintiff tending to prove the absence 
beyond knowledge of the subscribing witnesses, and by the plaintiff 
to prove and by the défendants to disprove the signature of Miller 
to the assignments; and the plaintiff has proved, beyond question 
made, the exécution of an instrument in writing between Miller and 
the plaintiff dated February 23, 1888, which recites the ownership of 
many patents by Miller, naming them by number and date, and that 
the plaintiff "is the holder and owner of certain letters patent of 
the United States, numbered, entitled, and dated as follows: No. 
271,727. The Construction of Railways. February 6, 1883,"— -and, 
after further récitals, provides in considération of the premises 
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that "the saîd Miller hereby sells, assigna, and conveys to the said 
American Cable Railway Company, its successors and assigne, each 
and ail of said letters patent," etc. The défendant still insists, net 
only that the signatures to the assignments from Miller to Horton 
and from Horton to the Cable Construction Company are still in- 
sufficiently proved, but that the signature to that from Miller to 
Horton is a forgery. In view of ail the circum stances, and espe- 
cially of the récital in this later instrument of the ownership by the 
plaintiff of this patent, which would come by way of thèse assign- 
ments, their exécution and the genuineness of this signature of 
Miller seem to be well enough proved. But, if the position of the 
défendants should be sustained and those assignments fail, the title 
would then be left remaining in Miller, and be conveyed by this lat- 
ter instrument to the plaintiff. Objection is made that proof of an 
assignment from Miller directly to the plaintiff would be a departure 
from the Mil, but the substance of the allégation of assignment from 
Miller by way of Horton and the Cable Construction Company to 
the plaintiff is proved by showing an assignment from Miller to the 
plaintiff, without foUowing ail the intermediate steps. 

The défendants hâve also by leave introduced an Italian patent, 
dated December 31, 1868, and granted to Edmund Barnes, for lower- 
ing ont of the way at grade crossings the high central rail of rail- 
ways having such a rail to engage horizontal driving wheels on 
steep places, according to the English patent No. 277, dated January 
26, 1863, and granted John Barraclough Fell. That is a différent 
thing, however, from raising a limber cable on pulleys to bring it 
within reach of the grip, and it appears to hâve been contrived to be 
done in a différent way. Thèse patents do not affect the case, as 
now understood, suflSciently to vary the resuit. 

The défendants now make question about the corporate existence 
of the plaintiff, principally with référence to the seasonable com- 
mencement of corporate business. The corporation was organized, 
and took the title to this patent, which seems to be within the scope 
of its corporate powers. No proceedings hâve been taken to termin- 
ate it. Under thèse circumstances, it seems to exist, so far at least 
as to be able to maintain this suit against wrongdoers for trespass- 
ing upon this corporate property. Decree for plaintiff as before. 



THE HARNWELL. 

MARSHALL v. THE EARNWELL. 

(District Court, E. D. Pennsylvania. May 28, 1895.) 

No. 10. 

ADMIBATiTT— PlEADINGS AND PrOOP. 

Where, In défense to a libel by a pUot to recover fées from a vessel 
■which had rejected his services, it was pleaded that libelant, after signal- 
Ing an ofCer of services, hauied down the signal, and salled away, thns 
preventing the ship from tal^ing him, hdd, that on failure of the évidence 
to sustain this claim, respondent was not entitled to prove that other pllots 
also offered their services at the same time, and that the vessel would 
hâve been subjected to serions inconvenience in order to take libelant. 
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8. PiLOTS— Offer op Services— Obligation to Accept. 

A vessel bound up the Delaware river to Philadelphla Is obliged to ae- 
cept the flrst available pllot who offers his services, and If she refuses 
him, and takes one who at the time was further away, she is nevertheless 
liable to the former for his fées. The Clymene, 9 Fed. 164, and The Alzena, 
14 Fed. 174, followed. 

This wàs a libel by William F. Marshall, a pilot, against tlie 
steamship Earnwell, for refusai to accept his services when offered. 

Edward P. Pugh and Henry Flanders, for libelant. 
Henry R. Edmunds, for respondent. 

BUTLER, District Judge. No question of law is involved. The 
respondent was bound to accept the flrst available pilot who of- 
fered his services. The Clymene, 9 Fed. 164; The Alzena, 14 Fed. 
174. She was not required however to go materially out of her 
way to meet him or stop and wait, if others were more con- 
venient, because he flrst signaled, but simply to accept the serv- 
ices of the pilot flrst offering where she could do so without dis- 
advantage. If several offered simultaneously she could accept the 
services of either. 

The questions raised by the pleadings are flrst: Is the libelant a 
pilot? Second. Was the respondent required to take a pilot? 
Third. Was she excusable in refusing the libelant's services? That 
the libelant is a pilot, and that the respondent was required to 
take one is now conceded. The only question therefore is, was she 
excusable in refusing to take the libelant? The single excuse set 
out in the answer is, that he withdrew the offer of his services after 
having made it, and "thus prevented the respondent taking him." 
The answer says : 

"At about 5:45 o'clocli a. m. of the 3d day of February, A- D. 1894, the 
steamsliip Earnwell passed Fenwick's Island light, bound In, and her course 
•was set for Cape Henlopen. At daybreak there were three pilot beats in sight: 
one about six miles to the eastward, another about four miles northeast- 
wardly, and the third about north, distant about four miles. The latter stand- 
ing directly across the track of the steamer. The libelant was on the boat, 
named above, as being northeastwardly, and was out of the track of the 
steamer. That shortly after sighting the said boats, libelant's boat signaled 
by hoistlng her flag and continued coming towards the steamer, but when 
within about one and a half miles from the steamer, for some cause un- 
known to déponent, she hauled down her signal and sailed away, thus pre- 
venting the Earnwell from accepting the service. The steamer continued 
on her course until she intercepted the boat, whose course was above given 
as north, from which a duly-llcensed pilot was taken." 

Thus it is seen that the only issue presented by the pleadings is, 
did the libelant withdraw his tender of services, and thus "prevent 
the respondent accepting them ?" The évidence shows that he did 
not; and the défense is now shifted to other gronnds. It is as- 
serted that two other pilots also offered their services at the same 
time, and that the respondent would hâve been subjected to se- 
rions inconvenience in taking the libelant. If this is true it should 
hâve been averred in the answer, and the défense put upon it. It 
is as important that the pleadings in the admiralty shall show the 
issue to be tried, as it is in other courts. 
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The truth, as I find it, however, is that the only offer of services 
which the respondent was bound to regard, was the libelant's. The 
ofEer fpom a boat several miles away in the rear was out of the 
question. The libelant's boat and the Bayard, from which the pilot 
was taken, were similarly situated; and alone were available. The 
respondent could hâve taken a pilot from one of tbem as readily as 
from the other. The former offered his services by the nsual signal, 
which the respondent understood, as the answer shows, and the 
latter did not He did not expect to be employed — recognizing the 
libelant's right, arising from his tender. The respondent chose 
however to run by the libelant and sélect a pilot from the other, 
which she had no right to do. She would not hâve sufEered ma- 
terially more delay in taking the libelant than she sustained in 
changing her course to come up with the Bayard. 

The libelant must hâve a decree for the sum claimed. 



THE SILVIA. 

FRANKLIN SUGAR REFINING CO. T. RED CROSS LINBl. 

(Circuit Court of Appeals, Second Circuit May 28, 1895.) 

1. Bhipping— Damage to Cargo— Se a-worthinbss— Négligent Managemeitt. 

The faet that ports only eight Inches In dlameter, situated eight or nlne 
feet above the water, are closed at the commencement of a voyage only 
by heavy glass covers, set In brass frames, leavlng open additlonal iron 
covers wlth which they are provlded, does not constitute unseaworthiness; 
and If the fallure of the officers to hâve the Iron covers closed upon en- 
countering rough weather Is a fault or négligent omission, It Is one oc- 
curring "in the management of said vessel," from the résulta of which the 
owner and vessel are freed from liability by section 3 of the act of Feh- 
ruary 13, 1893. 

2. Samb— FosKiGN Vessels. 

Section 8 of the act of February 13, 1893, which relleves vessels and 
their owners from liability for loss or damage resulting from faults or 
errors In navigation or In the management nf the vessel, if the owners 
hâve exercised dpe diligence to make her seaTvorthy, and hâve her prop- 
erly equipped, manned, and suppiled, applies to foreign vessels transport- 
Ing merchandise to or from American ports as well as to American vessels. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

ïhis was a libel by the Franklin Sugar Refining Company against 
the steamship Si! via to recover for damage to cargo. The district 
court dismissed the libel (G4 Fed. 607), and the libelant appeals. 

Wing, Putnam & Burlingham, for appellant 
Convers & Kirlin, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The cargo for the injury to wMch 
this suit was bronght was shipped at Matanzas for Philadelphia under 
a bill of lading which provided for the delivery in good order and well 
conditioned, "the dangers of the seas only excepted." It was injured 
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by sea water, wMch came through a port in one of the compartments 
of the between decks, which had been recently âtted up to carry 
steerage passengers, but which at the time was only used for the 
storage of ropes and extra gearing, The port was one of several 
in the compartment, was of the diameter of eight inches, was f ur- 
nished with a heavy glass cover, set in a brass frarae, and also with 
an extra cover of iron, and was eight or nine feet above the water 
when the vessel was deep-Iaden. When the steamship left Matanzas 
the weather was fine. None of the ports in the compartment were 
closed otherwise than by the glass corer, and the hatch, which was 
the only entrance to the compartment, was battened down. After 
getting ont to sea, rough weather was encountered, and soon after, 
and when the steamship had been six or eight hours on her voyage, 
it was found that water was entering the engine room. An in- 
vestigation ensued, which resulted in ascertaining that the glass cover 
of one of the ports was broken, and the water had entered in con- 
séquence. Whether the cover was broken by the force of the seas, 
or by floating timber, or a pièce of wreckage, was wholly a matter of 
conjecture. The officers of the vessel regarded the glass covers as 
strong enough to resist ordinarily heavy seas, and seem to hâve left 
the iron covers unclosed intentionally upon the présent voyage, in 
order that the compartment might be light in case it became neces- 
sary to visit it. In every other respect, save that when she sailed 
the iron shutters were not fastened over the ports, the vessel was 
tight, staunch, and fit for the voyage. 

The learned district judge who heard the cause in the court below 
was of the opinion that the steamship was not in a seaworthy con- 
dition at the beginning of her voyage, but that her owners had used 
due diligence to raake her so, and consequently that she was exon- 
erated from liability for the injury to the cargo by the provisions of 
the act of congress of Pebruary 13, 1893, relating to navigation of 
vessels, commonly known as the "Harter Act." 

We are of the opinion that the steamship was not unseaworthy 
when she began her voyage. Granting that the glass covers were 
not a sufiicient protection for the ports in rough weather, they were 
adéquate for fair weather, and it would hâve been but the work of a 
few moments to unbatten the hatch of the compartment, and close 
them with the iron covers. In the state of the weather during the 
ârst few hours of the voyage there was no necessity for closing the 
ports with the iron covers; none even for closing them with the 
glass covers; and it can hardly be imagined that a stonn would be 
encountered without prémonitions affording ample time for access 
to the compartment, and for fastening the iron covers. The case 
of Steel V. Steamship Co., 3 App. Cas. 72, is quite in point. In 
that case a cargo of wheat was damaged by sea water entering a 
port about' a foot above the water Une, owing to the insufficiency 
of the fastenings. The spécial finding of the jury did not state 
whether the insufflcient fastening of the port happened before stari- 
ing on the voyage or afterwards. The bill of lading contained the 
usual négligence exemptions, which were sustained in the court be- 
low, where judgment was given for the défendants. On appeal it 
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was held that the judgmentmust be reversed, and the cause remanded 
for a spécifie finding as to whetlier the port was insuiïiciently f astened 
when the steamer sailed, and, if so, whether the cargo was so stowed 
with référence to the port that it could not be readily closed on short 
notice, on the approach of storm. Lord Blackburn expressed the 
opinion that if the port was in a place where it would be in practice 
left open from time to time, but was capable of being speedily shut if 
occasion required, the vessel could not be said to be unflt to en- 
counter the périls of the voyage; that if, when bad weather threat- 
ened, it was not shut, that would be négligence of the crew, and not 
unseaworthiness of the ship. 

If the steamship was seaworthy, she was nevertheless liable for the 
loss, notwithstanding the exception against dangers of the seas in 
the bill of lading, if those in charge of her navigation were négligent 
in not causing the port to be sufficiently secured after the steamship 
got out to sea, unless the act of congress relieves her. Whether 
they were justifled in supposing that there could be any reasonable 
appréhension of risk from a port so small and so high above the 
water line as this, protected as it was by a glass cover of such 
thickness, is a question of fact in respect to which différent minds 
might differ. Assuming, however, that they were not, and that they 
were négligent in not putting on the iron cover, we think the case is 
controlled by the act of congress, and that its provisions relieve the 
steamship from liability. Section 3 of that act provides : 

"If the owner of any yessel transporting mei'Chandise or property to or from 
any port in the United States of America shall exercise due diligence to make 
the sald vessel in ail respects seaworthy and properly manned, equipped and 
supplied, neither the vessel, her owner or owners, agent or charterers shall 
become or be held responsible for damage or loss resulting from faults or 
errors in navigation or in the management of said vessel, nor shall the vessel, 
her owner or owners, charterers, agent or master be held liable for losses aris- 
ing from dangers of the sea or other navigable waters." 

It is perfectly obvions from the language of this act that congress 
intended to relax the severity of the obligation imposed on the ship- 
owner as a carrier of goods by the pre-existing law as it had been 
declared by the courts. It had long been determined that in every 
contract for the carriage of goods by sea there is an implied warranty 
that the vessel is seaworthy at the time of beginning her voyage, 
unless this is superseded by some express condition in the contract. 
The very term "warranty" imports an absolute undertaking that the 
fact is as represented; and it was the settled meaning of the term 
as , implied in contracts of affreightment or of insurance that it is an 
undertaking by the shipowner not only that he will exercise due dili- 
gence to hâve the vessel seaworthy, but that she shall really be so. 
"If there should be a latent defect in the vessel, unknown to the 
owner, and not discoverable upon examination, yet the better opin- 
ion is that the owner must answer for the damage caufeed by the 
defect." 3 Kent, Comm. 205. Modem adjudications affirm this prop- 
osition in the strongest terms, and déclare the implied warranty 
to be an absolute undertaking, not dépendent on the ownér's care 
or négligence, that the ship is in fact fit to undergo the périls of the 
seas, and other incidental risks, covering latent defects, not ordi- 
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narily susceptible of détection, as well as those which are know», or 
are discoTerable by inspection. The Edwin I. Morrison, 153 U. S. 
199, 14 Sup. et. 823; The Caledonia, 157 U. S. 124, 15 Sup. Ct. 537. 
It bas also always been the law that the exemption of the dangers 
of the seas in the bill of lading or other contract of affreightment does 
not exonerate the shipowner from responsibility for injury to the 
goods wliich results from a breach of his implied obligation to provide 
a seaworthy vessel. Thus the carrier was responsible for a loss pro- 
duced by the dangers of the sea if it was one which would not hâve 
happened except for the concurrence of some unknown and undis- 
coverable defect in the equipment of the vessel, which defect, because 
it was not discoverable, could not be remedied. In the place of this 
responsibility the act of congress substitutes a less stringent one by 
declaring that if the owner shall exercise "due diligence" to make 
the vessel in ail respects seaworthy, neither he nor the vessel is to 
be responsible for damages or loss in transporting merchandise, re- 
sulting from "faults or errors in her navigation or management," 
nor for losses arising from dangers of the sea. Other sections of 
the act emphasize the meaning of the particular section. Sections 1 
and 2 prohibit carriers from relieving themselves by contract from 
the obligation of exercising "due diligence to make their vessels sea- 
worthy," or from liability for loss or damage to cargo arising from 
négligence, fault, or failure in proper loading, stowage, custody, care, 
or proper delivery; that it does not prohibit them from displacing 
by contract the warranty of seawortiiiness, or their responsibility 
as insurers of cargo. Eead as a whole, the purpose of the act mani- 
festly is, on the one hand, in the interests of the public, to prevent 
carriers from evading responsibility to exercise due diligence in pro- 
viding seaworthy vessels, and in the handling and care of the cargo ; 
and, on the other hand, whenever they bave exercised due diligence 
in thèse respects, to absolve them from liability for losses arising 
during the transit from the périls of the sea and from faults or errors 
in the navigation or management of vessels. 

Doubtless the act does not prevent the carrier from waiving by 
contract with the cargo owner those provisions which relax his ordi- 
nary obligations. He may do so by a charter party or bill of lading 
containing an express warranty of seaworthiness, or by a foreign con- 
tract with the provision that it shall be governed by the law of the 
place of the contract. But his responsibility to a cargo owner who 
sues in the courts of this country cannot be curtailed in any of the 
particulars prohibited by the act, and he is entitled to the benefits 
of the less rigorous liability which is substituted in place of his lia- 
bility as an insurer. 

It bas been urged that section 3 is not intended to apply to foreign 
vessels, but the argument flnds no support in the language of the 
section ; and the intention to subject foreign vessels to a measure of 
responsibility, which is, as to domestic vessels, regarded by the act 
as too severe, ought not to be unnecessarily imputed to congress. 

In the présent case the vessel owner s certainly did exercise due 
diligence to make the vessel seaworthy, and, if the failure to fasten 
the port with its iron cover was in any sensé a fault or négligent 
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omission, It was one in the management of the vessel, committed by 
those in charge of her navigation after she had started on her voyage. 
For thèse reasons we conclude that the district court properly dis- 
missed the libel, and that the decree should be afiQrmed, with costa. 
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No. 179. 

L Principal ard Aqbnt — Negotiatiok of Chaeteb Partt bt Brokers — 

BotJGHT AND SOLD NOTBS. 

A firm of brokers In San Francisco, havlng correspondents In London, 
offered to défendants, who were exportera of wheat and flour In San Fran- 
cisco, a Britlsh ship for charter. After some negotiatious. In which de- 
fendants requlred, as was thelr eustom (the same being well known to 
the brokers), that the charter should contain a provision for "charterers' 
Burveyor," the brokers telegraphed their correspondents In. Liverpool an 
acceptance of the terms offered. The Liverpool correspondents lien ar- 
rangea for slgning the charter party there, and the same was executed in 
behalf of the ship owners, but in doing so their agent struck from the 
prlnted fonn the word "charterers'," and inserted "compétent" before the 
Word "surveyor." Thls was objeeted to by the correspondents of the San 
Francisco brokers, but, falllng to get It changea, they nevertheless slgned 
the charter party, styling themselves "agents for défendants." On recelv- 
Ing notice thereof , the San Francisco brokers addressed a letter to défend- 
ants, statlng that the charter party had been signed, glving its provisions 
as to rate of frelght, tlme of arrivai, etc., but falling to state the action 
taken in regard to the surveyor, merely concluding thelr statement wlth 
the expression, "ail other usual conditions"; and they asked défendants 
to conflrm the charter, Thls défendants accordingly did, but without any 
knowledge of the change that had beea made. No authorlty had pre- 
vtously been glven to exécute the charter In Liverpool. Seld, that the con- 
firmation, havlng been made without knowledge of a materlal provision, 
was Inoperatlve, and that the letter of notification and the answer of con- 
firmation could not be regarded as a transaction by bought and sold notes 
■0 as to constltute them the sole évidence of the contract 58 Fed. 894, 
reversed. 
t, Same— Ratification. 

Copies of the charter party havlng been transmltted In due course of 
tlme to the San Francisco brokers, they inclosed the same to défendants, 
and the latter Immediately replied, statlng that the terms were right, 
except that they should inslst upon "charterers' surveyor." Some negotia- 
tious were had for the purpose of induclng them to waive this provision, 
but they never did so, and the brokers assured them that they would see 
tliat there was no trouble in that connection. On the arrivai of the ship, 
the brokers notlfled défendants thereof, to whIch défendants replied that 
the sblp wa" not under charter to them. Rates of freight had decllned In 
the meantlme. Eeld, that there was nothlng in the circumstances or In 
the conduct of défendants whlch operated as a ratification of the charter 
or a waiver of the condition, and that they were not liable for refusai to 
load the ship. 

'Appeal from the District Court of the United States for the 
Northern District of California. 

This was a libel in personam by the Galgate Ship Company against 
Btarr & Co,, a corporation, to recover damages for an alleged breach 
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of a charter party. The district court rendered a decree for libelant 
58 Fed. 894. Kespondent appeals. 

Joseph Hutchinson and George W. Towle, for appellant. 
Page & Elis and Andros & Frank, for appellee. 

Before McKENNA, Circuit Judge, and HANFORI) and HAW- 
LEY, District Judges. 

HAWLEY, District Judge. This is a libel in personam, in ad- 
miralty, brought to recover damages alleged to hâve been sustained 
by appellee by reason of the refusai of appellant to fulflll the terms 
of a charter party alleged to hâve been entered into by it, through 
its agents, Balfour, Williamson & Co., of Liverpool, with John Joyce 
& Co., agents of the owner of the ship Galgate. Appellant dénies 
the making of the agreement and also dénies that Balfour, William- 
son & Co. were its agents for the charter of the ship. The district 
court, af ter the trial and hearing of the case, entered an order dis- 
missing the libel, with costs. It subsequently vacated this order, 
and granted a rehearing, and, aftec argument of counsel, it adjudged 
that the appellee herein was entitled to recover from appellant the 
sum of $19,180. Galgate Ship Co. v. Starr & Co., 58 Fed. 894. 

Appellant is a California corporation, and is extensively engaged 
in the shipment of wheat and flour to foreign countries. Appellee 
is a foreign corporation, having its principal place of business in 
Liverpool, and is the owner of the ship Galgate. Balfour, Guthrie 
& Co. are San Francisco merchants, who include in their business 
the chartering of vessels for themselves and for other parties. Bal- 
four, Williamson & Co. are Liverpool merchants engaged in like 
business. Thèse respective houses or firms are intimately related 
to each other by a community of partnership interests. The char- 
ter party, for a breach of which this action is brought, is dated at 
Liverpool, June 4, 1891. It is signed by John Joyce & Co., mana- 
ging owners of the Galgate, as the party of the flrst part, and "by 
authority of Starr & Co., Balfour, Williamson & Co. as agents," the 
party of the second part. It provides for the chartering of the steel 
ship Galgate to Starr & Co. for a voyage from San Francisco to 
certain ports in Europe, at the option of the charterer, with a cargo 
of wheat, flour, or other lawful merchandise, and recites the fact 
that the vessel was then on a voyage from New York to Melbourne, 
with liberty to take cargo from Newcastle to San Francisco for 
owners' beneflt. It was fllled ont on a printed form which, among 
other things, contained the foUowing printed condition: "Vessel 
to be properly stowed and dunnaged; and certificate thereof, and 
of good gênerai condition, draft of water, and ventilation, to be 
furnished to the charterers from charterers' surveyor." When ex- 
ecuted the word "charterers" in the last clause was erased, and the 
Word "compétent" interlined in lieu thereof, so that it read "com- 
pétent surveyor," instead of "charterers' surveyor." The contri>- 
verted question as to the agreement betM'een the parties centralizes 
around thèse words "compétent surveyor" and "charterers' survey- 
or," and, incidentally, as to the meaning of the words "usual terms" 
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or "usual conditions," as used in certain cables and letters herein- 
after referred to. 

The contention of appellant is that it never authorized the signing 
of the charter party except it contained the condition that the cer- 
tificate referred to in the clause above quoted was to be furnished 
by "charterers' surveyor." This is denied by appellee. The oral 
testimony upon this point is conflicting. It therefore becomes nec- 
essary to closely examine ail the facts and circumstances furnished 
by the documentary évidence on both sides, so that from ail the évi- 
dence the truth may be ascertained. There is no controversy 
whatever as to the importance of the provision in the charter for 
charterers' surveyor. It is admitted that there are certain risks 
attending the stowage of a cargo of wheat or flour not covered by 
the ordinary insurance policy; if, for instance, the previous cargo 
has left any taint in the ship, the flour will absorb it, and thus be- 
come damaged. There is also a risk of loss and damage arising out 
of the stovpage of certain goods or merchandise in contact with or 
in proximity to flour. For the purpose of guarding against thèse 
and other like risks, Starr & Co. hâve a surveyor in their employ, 
whose duty it is to visit the ship constantly as the cargo is being 
received on board, to see that the vessel is properly lined and dun- 
naged ; to go below into the hold of the ship, and personally super- 
intend the stowage of the cargo. It is also his duty to see that 
ail the ship's stanchions, and parts composed of métal near the 
cargo, are carefuUy wrapped in bags, gunnies, or other material 
to protect flour from contact with rust; in short, he does whatever 
is necessary to reduce the sea damage to the cargo to the smallest 
possible amount. The marine surveyor who représenta the insur- 
ance companies may be entirely compétent for the services for 
which he is employed, but he is not required to render the spécial 
services secured by the charterer in the employment of his own 
surveyor. It has, therefore, been customary in the port of San 
Francisco for charterers to provide in the charter party that the 
certiflcate of the ship's condition shall be furnished by the char- 
terers' surveyor, or they hâve it understood that he may be so em- 
ployed. The flrst negotiations for the charter of the ship took 
place in San Francisco about June 1, 1891, when Robert Bruce, of 
the flrm of Balfour, Guthrie & Co., offered the ship for charter to 
Alfred Bannister, vice président of appellant. On June 2, 1891, 
Balfour, Williamson & Co. cabled Balfour, Guthrie & Co.: "Galgate: 
We offer, for reply hère to-morrow, 14s. Newcastle, îsT. S. W., to 
San Francisco, 39 U. K., Havre, Antwerp, and Dunkirk, 44 continent, 
Is. 3d. less direct, 28 February canceling, Is. extra freight 31 Jan- 
uary canceling." Upon the receipt of the telegram, several inter- 
views were had between Bruce and Bannister, which resulted in an 
offer by Mr. Bannister, on behalf of Starr & Co., to Bruce, which 
was communicated, June 2, by Balfour, Guthrie & Co. to Balfour, 
Williamson & Co. by cable, as follows: "Galgate: We offer, for 
reply hère noon to-morrow, Starr & Co. 38s. 9d. U. K., H., or A., Dun- 
Jiirk,. 5s. extra freight for one month's earlier arrivai." To this 
cablegram Balfour, Williamson & Co. replied, June 3, 1891: "Gai- 
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gâte declined. We might arrange with firm offer in hand, 38s. 9d. 
U. K., H., A., D., 43s. 9d. continent, 2s. 6d. off direct, 31 March can- 
celing, Is. 3d. extra freight for one month earlier arrivai." This 
offer was accepted by Starr & Co., and on the same day Balfour, 
Gruthrie & Co. cabled Balfour, Williamson & Co.: "Galgate: Starr 
& Co. willing to accept your last quotation. Exceptional offer. 
We recommend acceptance." Balfour, Williamson & Co. replied 
June 4, 1891: "Galgate: We hâve arranged 14 Nevrcastle to San 
Francisco 38-9 U. K., H., A., D., 43-9 condnent, 2s. 6d. off direct, 31 
March. canceling, Is. 3d. more for one month's earlier arrivai. We 
are arranging and signing hère homeward charter for Starr & Co." 
What occurred in Liverpool in relation to the signing of the charter 
party is testifled to by P. D. Toosey, as follows: 

"There was no discussion between John Joyce & Co. and Balfour, William- 
son & Co. direct, for they never met, but there was some discussion, through 
me as broker, as to the word 'compétent' being inserted before 'surveyor,' 
Instead of 'charterers'.' The charter party was first signed by John Joyce & 
Co., and at the tlme of signing it they inserted the word 'compétent,' instead 
of 'charterers'.' I took the charter party over to Balfour, Williamson & Co., 
and Mr. Fortune objected to the altération. I then said that Mr. Joyce might 
possibly agrée to the words 'charterers' surveyor, provided compétent,' and 
Mr. Fortune agreed to this, and the words were inserted. I then took the 
«harter party back to John Joyce & Co., but Mr. Joyce refused to agrée to 
the altération I had suggested, and insisted on the word 'compétent' alone 
being substituted for 'charterers'.' I then took the charter party back to Bal- 
four, Williamson & Co., and Mr. Fortune reluctantly agreed to the altération 
which Mr. Joyce requlred rather than let the charter fall through. Before 
Mr. Fortune agreed to this altération I told Mm, In order to induce hlm to 
give way, that I knew Starr & Co. had agreed to the words 'compétent sur- 
veyor' being Inserted in the charter party of another vessel, the 'Speake,' only 
a short tlme previously. This discussion took place tn Liverpool on the 4th 
and 5th of June, 1891." 

The facts in relation to the "Speake" are that the ship, after be- 
ing chartered with the words "compétent surveyor," was rechartered 
to Starr & Co. with the verbal understanding that Starr & Co. should 
employ their own surveyor, which iwas done. In the interviews had 
between Bruce and Bannister prior to June 4th nothing had been 
said with référence to the place where the charter party of the 
Galgate should be signed. There is nothing in the record to show 
that any authority had previously been given by Starr & Co. to 
hâve the charter party signed in Liverpool. The prevlous cable- 
gram that had been sent had no référence to the signing of the 
charter, and the cable last sent by Balfour, Williamson & Co. was 
the first information that the parties in San Francisco had that it 
would be signed in Liverpool. In reply to this cable, Balfour, 
Guthrie & Co., on June 4th, cabled Balfour, Williamson & Co.: 
"Galgate: Conflrm charter to be signed on your side. Be partic- 
ular. Usual terms. Charterers' surveyor." Mr. Bannister testi- 
fles that June 4 was the first day that Starr & Co. had any flrm offer 
on the ship; that, after the offer was made, he authorized Bruce 
to cable to his friends that Starr & Co. would accept the offer, and 
that he then and there stated to him the terms and conditions upon 
which the charter party was to be signed. In answer to the ques- 
tion: "You say you told Mr. Bruce, as he stepped outside, it was to 
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be on the San Francisco form of charter, and certain other things?" 
he said: 

"I intended to say that the charter was to be written on the San Francise» 
form of charter party, drawn by San Francisco shippers, a committee of 
which I was one, aud Mr. Balfour was one, and Mr. McNear, and otlier ship- 
pers. It specifled a great many conditions that we had ail agreed on, uni- 
formly putting in the strlke clause, as Mr. Bi-uce testified, and many other 
conditions that we ail agrèed we would adhère to. It had the stififening 
clause, the surveyor's clause, the loading clause, places of loading, and every- 
thing dlstinctly specifled. I stated to Mr. Bruce, Just as he was quitting the 
office, it was understood, as usual, between our two firms, that this charter 
was to be drawn on that form, givlng us the usual conditions and charterers' 
surveyor In the document. * * * To which he replied: 'Oh, yes; that is ail 
right; that. Is always understood with you.' I had a gênerai understanding 
with hlm before to that effect." 

Mr. Bruce had previously denied that any such conversation oc- 
curred between him and Mr. Bannister. His testimony in chief, 
in the main, tended to support the contention of appellee that, while 
Starr &, Go. were giving authority to an agent to exécute a charter 
party in their behalf, they failed to instruet the agent in this im- 
portant particular as to charterers' surveyor, and that the agent 
voluntarily undertoolv to secure the condition, "charterers' surveyor," 
as a favor to Starr & Co., and for the further reason that such a 
condition in the charter was remotely bénéficiai to the agent. Mr. 
Bruce testified that he did not know who originated the provision 
for "charterers' surveyor" in this case, and that he did not remem- 
ber who sent the cablegram of June 4th. Upon his cross-examina- 
tion, he testified as follows: 

"Q. Do you know anything about Starr & Co.'s negotiatlons with you at that 
time, as to whether the terms were expressed that 'charterers' surveyor' 
should be incorpora ted? A. I bave no recollection of Mr. Bannister ever 
bringlng the subject up. I am rather conflrmed in my opinion from the fact 
that he sent on the original ofCer for Starr- & Co. on the 2d day of June, and 
there was not a single word in that cable conveying any spécial conditions. 
If tliere had been any, it was our duty to hâve sent them forward. Q. Who 
inserted that requirement, 'Usual ternis, charterers' sui-veyor'? A. That 
would mean that there was to be no déviation in the conditions under which 
the ship was to be loaded at this port, aud that it should cover wheat, flour, 
and gênerai merchandise. Q. And charterers' sui-veyor? A. If the charter 
came out containing charterers' surveyor, Mr. Bannister would be extra well 
pleased, probably, in having his own way. Q. Wbat I want to find out is 
whether or not that particular provision of this cable originated from Balfour, 
Guthrie & Co. or originated from Mr. Bannister. A. My impression is that It 
originated from Balfour, Guthrie & Co., and not from Mr. Bannister. Q. 
They simply made it a gratuitous suggestion for them to make it charterers' 
surveyor? A. ITiat is my impression from the fact that the cable sending 
the positive oft'er contained no provisions. Q. You say Mr. Bannister might 
be extra well pleased to hâve his own way. If the charter came out that way. 
Having his own way how? A. Mr. Bannister very often used to remark that 
shlp owners were generally getting everything their own way, and that it 
was just as well for charterers occasionally to bave a little their own way. 
I suppose when the charter came out containing tliose words, 'charterers' sur- 
veyor,' that Mr. Bannister might be extra well pleased that he was getting 
what you might call a straight charter. Q. That is, one satlsfactory to him- 
self; the usual charter in this case? A. The usual charter, I consider, bas 
nothing whatever to do with the term 'sun'eyor.' * ■• • Q. Do you wish to be 
understood as saying that that cablegram was sent with that express cau- 
tion with référence to 'charterers' surveyor' without any understanding be- 
tween Balfour, Guthrte & Co. and Starr & Co. with référence to It? A. ïes; 
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that Is my Impression at this existence of tlme. Q. From wliat dld Balfour, 
Gutlirie & Co. get the information tliat Starr & Co. deslred such a stipulation? 
A. I do not linow tliat they ever got the information at ail until tlie receipt of 
tlie cliarter parties. • * * The Court: Q. New, then, 'charterers' surveyor,' 
— how did you happen to insert that in this cable? A. I hâve no recollection 
of Mr. Bannister ever referring to the charterers' surveyor in connection with 
that vessel. Probably the reason that that was put in was simply because 
Mr. Bannister was always glad when he got a little more than he expected. 
If the charter came out containing the words 'charterers' surveyor,' he proba- 
bly would be extra well pleased. That is the only conclusion I can corne to. 
Q. Do you think you had any conversation with him about it? A. I really 
do not recoliect whether I had any conversation or not on that subject. Q. 
Can you say whether you had any conversation about the usual terms ? A. It 
is possible he may hâve spoken about the usual terms; it is quite likely he 
did. Q. You are of opinion that you cohferred with him as to the charter 
being signed on the other side? A. I am positive of that Q. You had hls 
agreement to that? A. It could not hâve been signed there without his con- 
sent. Q. With respect to the other portion of the cable, you do not know 
whether you consul ted him or not? A. I do not recoliect." 

It will readily be observed that the testimony given by this wit- 
ness upon his cross-examination materially qualifies the déniai of 
the conversation testifled to by Mr. Bannister about having the pro- 
vision for charterers' surveyor inserted in the charter. Bruce ad- 
mits that there was a conversation about inserting the "usual terms," 
but says that that had no référence to the surveyor clause. He 
does not remember who originated the condition in the cable as to 
"charterers' surveyor," but thinks it must hâve been Balfour, Guthrie 
& Co., and that they put it in so as to please Mr. Bannister by get- 
ting Starr & Co. a straight charter. When witnesses disagree, 
courts must look at the conditions and surroundings of the respective 
parties; the probabilities or improbabilities of their respective state- 
ments; their interest, if any, in the resuit of the litigation; their 
manner of answering questions. Their memories must be tested; 
their credibility established by satisfactory évidence. The presump- 
tion is that witnesses tell the truth. Courts usually hesitate to 
disregard the testimony of any witness unless he has been impeached 
or his credibility successfully established. They seek to détermine 
the weight of évidence by other means. The wholesale and gratui- 
tous assaults upon the character of a witness, too often indulged in 
by counsel, are not looked upon with favor, and are never given any 
weight unless it is clearly shown that the witness is unworthy of 
belief. Ordinarily, abuse of a witness does not reach the dignity 
of an argument. It is always better, where discrepancies exist, to 
search for the truth from the surrounding circumstances, — ^the rea- 
sonableness of the testimony; whether the acts alleged to hâve 
taken place did occur, or whether a conversation upon the partlcular 
subject was naturally liable to take place. Thèse, and other consid- 
érations of like character, which readily suggest themselves to the 
mind, are the safest guides to enable the court to détermine where 
the weight of testimony is to be found. In this case the witnesses 
seem to be of even crédit; their interests are equal; their character 
and standing alike. Both are entitled to respectful considération. 
The contradictions and discrepancies Of each upon other points con- 
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tained in the record, which hâve been severely criticised by respective 
counsel, are about evenly divided. 

We therefore tum our attention to othier facts. The condition 
of "charterers' surveyor" in the charter is of especial importance to 
the charterers of the ship. This is conceded by both parties. It 
was, therefore, natural that such a condition would be insisted upon 
by Starr & Oo. The previous interviews had been with référence to 
other conditions and other terms, — as to the price of freight, time of 
loading the ship, and where the cargo was to be taken, etc. There 
had been nothing said as to where the charter was to be signed. 
No authority had been given for the signing of the charter. When 
the cable came from Balfour, Williamson & Co. that they were ar- 
ranging for the signing of the charter at Liverpool, it would be un- 
reasonable to believe that the charterers would authorize the sign- 
ing of the charter without some understanding and direction as to 
the usual terms and the insertion of the condition "charterers' sur- 
veyor." It would be unbusinesslike for merchants or shippers to 
overlook this important provision. The testimony of Mr. Bannister 
is in accord with business methods of business men engaged in such 
business transactions. There is nothing unreasonable about it. 
Mr. Bruce, in his testimony, recognizes the importance and reason- 
ableness of such a proposition. He gives as a reason for believing 
that Mr. Bannister had not previously referred to the terms "char- 
terers' surveyor" the fact that the original oflfer for the ship, on the 
2d day of June, was cabled without a "single word in that cable 
conveying any spécial conditions," and immediately adds that, "if 
there had been any, it was our duty to hâve sent them forward." 
Hère is a spécial récognition of the duty of Balfour, Guthrie & Co. 
to be loyal to their agents, a principle that is well established in the 
law. Mechem, Ag. § 454. If the reason thus given by Mr. Bruce 
is Sound, and it certainly is, it logically follows that the cable of 
June 4 must hâve been inspired by Mr. Bannister, for this cable does 
contain the spécial conditions that Mr. Bannister testifles he gave to 
Mr. Bruce, and it was the duty of Balfour, Guthrie & Co. to embody 
the conditions in the cable. Moreover, it is perfectly clear from 
the évidence that the cable of June 4 was sent by Balfour, Guthrie 
& Co. with full knowledge that charterers of vessels for cargoes of 
wheat or flour always desired to appoint their own surveyors, and 
especially was this true of Starr & Co. This Mr. Bruce admits 
to be true, and by his own reasoning it was the duty of his firm to 
insist upon such terms being provided for in the charter, and, in this 
connection, it must be borne in mind that there is no évidence that 
Starr & Co. had at any time authorized its agent to sign the charter 
upon any other condition. The subséquent acts of the parties 
show still more clearly that Starr & Co. never consented to the sign- 
ing of the charter without "charterers' surveyor" was speciâed there- 
in. On June 5, Balfour, Williamson & Co., in answer to the cable 
of June 4, sent by Balfour, Guthrie & Co., replied, "Galgate: Char- 
ter signed hère. Previously agreed 'compétent surveyor.' We can- 
not arrange otherwise." Is it not évident, without further discus- 
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sion, that Balfour, Williarnson & Co. exceeded their authority in 
agreeing to such terms and in signing the charter for Starr & Co.? 
The only authority ever given by Starr & Co., under any reasonable 
view that can be taken of this case f rom the évidence, was that con- 
tained in the cable sent by Balfour, Guthrie & Co. on June 4th. Up to 
that time there had been no authority to hâve the charter party 
signed in Liverpool. Bruce testifled positively that the charter 
could not hâve been signed in Liverpool wlthout Starr & Co.'s con- 
sent. They never consented except upon condition that "charter- 
ers' surreyor" should be inserted. There never was any valid con- 
tract agreed to between the parties which authorized the use of the 
terms "compétent surveyor," If there is any clause in the charter 
party "in regard to which the minds of the parties hâve not met, the 
en tire instrument is a nullity as to ail its clauses." Compania 
Bilbaina de Navegacion, de Bilbao v. Spanish-American Light & 
Power Co., 146 U. S. 483, 497, 13 Sup. Ct. 142; Eliason v. Henshaw, 
4 Wheat. 225; Insurance Co. v. Young, 23 Wall. 86; Minneapolis & 
St. L. Ry. Co, V. Columbus Rolling-Mill Co., 119 U. S. 151, 7 Sup. Ct. 
168; Stove Co. v, Holbrook, 101 N. Y. 48, 4 N. E. 4. On the 5th of 
June Balfour, Guthrie & Co. addressed to Starr & Co. a letter, as 
foUows: 

"San Francisco, 5th June, 1891. 
"Messrs. Starr & Co., San Francisco— Dear Sirs: We confirm having char- 
tered to you the Br. steel shlp 'Galgate,' 2,291 tons reglster, which sailed re- 
cently from New Yorli for Sydney, on the following terms, vlz.: To load as cus- 
tomary at thls port at 38/9 U. K., H., A., Dunkirk, 5/- extra other usual 
continent, 2/6 less direct; cancellng 31st March, 1/3 extra freight should 
vessel arrive on or before 29th Febr'y, 30 lay days; ail other usual conditions; 
owners having the liberty of loading the vessel wlth coals at Neweastle, N. 
S. W., for this port, for their beneflt; and, in aceordance with ycur authority, 
our Liverpool frlends advise that they hâve signed the charter In Liverpool 
on your behalf, copies of which will be banded to you as soon as recelved 
from them. Please confirm the foregolng and oblige. • ♦ *" 

— To which Starr & Co. replied : 

"San Francisco, June 5, 1891. 
"Galgate. 
"Dear Sirs: We hâve your favor of thls date advislng charter to us of the 
above shlp, and we hereby confirm said charter in terms of your letter. • * *"' 

The contention of appellee is that thèse letters constitute the 
contra ct; that, the contract being in writlng, its terms cannot be 
changed by paroi évidence. It is, among other things, argued by 
appellee in support of this contention that the principles announced 
in the cases of bought and sold notes should be applied to this case, 
and, in this connection, several authorities are cited tending to show 
that Balfour, Guthrie & Co. were not under any obligation to dis- 
close to Starr & Co. the information they possessed concerning the 
surveyor clause in the charter party, and that the letter of Balfour, 
Guthrie & Co. of June 5th was conflrmed by Starr & Co., and hence 
thèse two letters of that date must be accepted as stating the terms of 
the contract entered into by the parties. The authorities cited relate 
to cases where the business was conducted by a broker who acted 
for both parties, and in such cases the entry in the broker's books is 
held to constitute the contract, and to be such a written contract as 
v.eSF.no.l— 16 
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will take the case out of the statute of frauds, whîch requires the 
contract to be in writing. Lord Ellenborough, in Heyman v. Neale, 
2 Camp. 337, said: 

"After the broker has entered the contract in his book, I am of opinion 
that neither party can recède from it. The bought and sold note is not sent 
on approbation, nor does it constitute the contract. The entry made and signed 
by the broker, who is the agent of both parties, is alone the binding contract. 
What is called the bought and sold note is only a copy of the other, which 
would be valid and binding, althougli no bought or sold note was ever sent 
to the vendor or purchaser. The défendant is equally liable In thls case as if 
he had signed the entry in the broker's book with his own hand." 

This rule necessarily implies that the principal, from the very 
nature of the transaction, must hâve had fuU knowledge of ail the 
facts. If it be afflrmatively established by paroi évidence that the 
broker, in any given case, exceeded his authority, then the principal 
would not be bound by any entry made by the broker. The rule 
contended for is based on the presumption of knowledge on the part 
of the principal of ail the essential facts, and this principle is recog- 
nized in ail the authorities in relation to bought and sold notes, 
where the question is presented and discussed. Thus, in 1 Benj. 
Sales, § 296, it is said that "the bought and sold notes, when they 
correspond and state ail the terms of the bargain, are complète and 
sufficient évidence to satisfy the statute." Goom v. Aflalo, 6 Bam. 
& C. 117; Sivewright v. Archibald, 20 Law J. Q. B. 529. But it 
may be shoWn that the broker had no autliority from his employer 
to make the bargain which he has entered in his book. 1 Benj. 
Sales, p. 315, note 13; Peltier v. Collins, 3 Wend. 465. If the entry 
in the broker's books varies upon any material point from the con- 
tract concluded and agreed upon between the parties, the entry is 
not binding. Davis v. Shields, 26 Wend. 341; Pitts v. Beckett, 13 
Mees. & W. 743; Goodman v. Griftiths, 1 Hurl. & N. 577; Sumner 
V. Stewart, 69 Pa. St. 321. In Benjamin on Sales (section 209) the 
author says : 

"Paroi évidence is always admissible to show that the writing which pur- 
ports to be a note or mémorandum of the bargain is not a record of any an- 
técédent paroi contract at ail; * * • on the same principle, paroi évidence is 
adriiissible for the purpose of showing that the wrltten paper is not a note 
or mémorandum of the antécédent paroi agreement, but only of part of it, and 
the décisions" are quite in accordance with this vlew. Thus, if the writing of- 
fered in évidence contains no référence to the prlce at which the goods were 
sold, paroi évidence is admissible to prove that a price was actually fixed, and 
that the writing is thus shown not to be a note of the agreement, but only of 
some of its terms. So where a sale of wool was made by sample, and one 
of the terms of the bargain was that the wool should be In good dry condition, 
paroi évidence was admitted to show this fact, and thus to invalidate the 
sold note signed by the broker, which omitted that stipulation." 

In order to exclude oral évidence of a contract, it must first be 
settled that there is a subsisting written contract between the 
parties, and, where the immédiate issue is whether the writing was 
signed by authority covering the contract, it is not compétent to ex- 
clude oral testimony bearing on that issue upon an assumption of 
euch writing. "To do so is to beg the question." Manufacturing Co. v. 
Maclister, 40 Mich. 84. Where a brolcer acts merely to bring the 
parties together, after which the parties negotiate with each other 



6TAER & CO. V. GALGAî-E SHIP CO. 243 

directiy, and the broker makes an entry of the sale in hîs book, such 
entry will not bind either party, nor will it prevent eitber party from 
giving paroi évidence of the contract. Aguirre t. Allen, 10 Barb. 
74. The contention of appellee cannot be sustained. Balfour, 
Williamson & Co. were not the agents of both parties. The contract 
hère sued upon is contained in the charter party. 

The real question to be decided is whether it was ever executed 
by the authority of Starr & Co. If it was, then appellee is entitled 
to recover. If it was not, then appellant is entitled to hâve the libel 
dismissed, uuless it subsequently, with full knowledge of ail the 
facts, conflrmed or ratified the contract. To détermine the question 
of authority, it becomes necessary to consider, as we hâve already 
done, ail the facts and circumstances prior to and at the time of the 
signing of the charter, whether such facts are found in written in- 
struments or by paroi évidence. There is no dispute as to the terms 
or conditions expressed in the charter party. They are clear, plain, 
and unambiguous. No paroi évidence was offered to change or 
vary any of its terms. Having arrived at the conclusion that ap- 
pellant never authorized Balfour, Williamson & Co. to exécute the 
charter in its behalf unless it contained the provision for charterers' 
surveyor, the only other question to be determined is whether it, 
with full knowledge of ail the facts, has conflrmed or ratified the 
same, or waived the condition of charterers' surveyor. The cable 
from Balfour, Williamson & Co. of June 5th, that they had previous- 
ly agreed to "compétent surveyor," was never shown to appellant. 
It had no knowledge of that fact. The letter of Balfour, Guthrie 
& Co. of June 5th did not inform appellant of the fact that the 
charter was executed with the clause "compétent surveyor." It 
had the right, therefore, to assume that its demand in this respect 
had been inserted in the charter party. Unless it had full knowl- 
edge of what had been done, its letter in reply did not constitute 
a confirmation of the contract. It was the duty of Balfour, Guthrie 
& Co. in the letter of June 5th to bave informed appellant of the 
facts set forth in the cable that day received by them from Balfour, 
Williamson & Co. Mechem, Ag. § 538; Devall v. Burbridge, 4 Watts 
& S. 305; The Distilled Spirits, 11 Wall. 356, 367. When an agent 
départs from instructions, and does not inform his principal of 
the fact of his departure, the principal cannot be supposed to con- 
firm or ratify. Bell v. Cunningham, 3 Pet. 69. The gênerai rule 
is well settled that a confirmation or ratification of the unauthor- 
ized acts of an agent, in grder to be effectuai and binding on the 
principal, must hâve been made with a full knowledge of ail material 
facts, and that ignorance, mistake, or misapprehension of any of 
the essential circumstances relating to the particular transactiorf 
alleged to hâve been ratified will absolve the principal from ail 
liability by reason of any supposed adoption of or assent to the 
previouslv unauthorized acts of an agent. Combs v. Scott, 12 Allen, 
496; Clarke v. Lyon Co., 7 Nev. 75; Eeese v. Medlock, 27 Tex. 121; 
Bannon v. Warfleld, 42 Md. 22; Bamard v. Wheeler, 24 Me. 412; 
Bennecke v. Insurance Co., 105 U. S. 355; Owings v. Hull, 9 Pet. 
607, 629. A waiver, to be available, must be clearly and explicitly 
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shown. Thepe must be knowledge of ail the facts. A waîver of 
a condition in a contract never occurs unless intended by the party, 
or where the act relied upon ought in equity to estop the party 
from denying it. Diehl v. Insurance Ce, 58 Pa- St. 443; Bennecke 
V, Insurance Ck)., 105 U. S. 359. 

It is argued by appellant that the words "usual terms" and 
"usual conditions," as mentioned in the telegrams and letters, meant 
San Francisco form of charter and charterers' surveyor. This is 
denied by appellee. It is unnecessary to décide this question. So 
far as the letters of June 5th are concerned, it is wholly immaterial 
what construction should be given to thèse words. If, as appellant 
contends, the term "usual conditions" includes charterers' surveyor, 
then it would be considered from the letters of Balfour, Guthrie & 
Co. that the condition for charterers' surveyor had been complied 
with, and Starr & Co's. conflrmation would be in accordance with 
that understanding. If the term "usual conditions" did not include 
charterers' surveyor, then Balfour, Guthrie & Co. failed and neglect- 
ed to inform Starr & Co. of the fact that "compétent surveyor" had 
been inserted in the charter, as it was their duty to do, and Starr 
& Co. cannot be held to hâve confirmed the charter party with that 
provision, because tliey had never authorized its exécution without 
the condition, "charterers' surveyor." Balfour, Guthrie & Co. must 
hâve known that Starr & Co. would not désire to conflrm the chartei" 
unless charterers' surveyor was provided for therein. On the 5th 
of June, 1891, the same day of the letter to Starr & Co., Balfour, 
Guthrie & Co. addressed a letter to Balfour, William son & Co. 
which, among other things, contained the following: 

"We confinn having fixed to Messrs. Starr & Co. the Galgate. ♦ • * 
Messrs. Starr & Co., we may mention, are not In favor of charters being 
signed on your slde, as they distinctly prefer to use thelr own form of char- 
ter, which, however, in ail respects is Identical with that used by ourselves 
and other shippers. They are, however, perfectiy deflnite in insistlng that 
the ship shall employ their surveyor, and that no change whatever shall be 
made in the usual stevedore clause, and we cannot in the meantime state 
how they may vlew your having agreed to a 'compétent' instead of 'charter- 
ers' ' surveyor in connection with the Galgate, although probably we may not 
hâve any dlfSculty regarding tliis. You must, however, bear in mlnd that, 
when charterers consent to your signing charter on their behalf, they do not 
expect that the conditions will be différent in any way from those which would 
be granted to them hère, and it is essential in cabling offers of vessels that 
you should distinctly advise us when the owners insist on any altération in 
the form of the usual charter. * • * Please send us six copies of each of 
the charters of thèse two vessels, so that we may hand them over to Starr & 
Oo." 

Leaving ont of considération the gênerai remarks relating to the 
signing of ail charters, and conflning the construction of the letter 
to that portion which refers distinctly to the Galgate, it plainly 
îndicates, in clear and unmistakable language, that Starr & Co. had 
never given any authority to hâve the charter signed without the 
proviso, "charterers' surveyor." They were unable to say how Starr 
& Co. would view the matter of having a "compétent" instead of 
"charterers' " surveyor, but thought it probable there might be "no 
difficulty regarding this." On the 22d of June, 1891, af ter the re- 
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ceipt of the charters referred to in the foregoing letter, Balfour, 
Guthrie & Co. addressed the f ollowing letter to Starr & Go. : 

"Dear Sirs: We now hâve pleasure in banding you copy of cliarter party 
effected through our Liverpool f riends on your account per Avanta Sayoia, and 
also per Galgate, ail the terms of whieh we trust you wlU flnd In order. 
Kindly acknowledge and oblige. • * *" 

— To wMch, on the same day, Starr & Co. replied aa follows: 

"Yours of the 22d Inst. to hand, inclosing charter parties of the Galgate and 
tiie Avanta Savoia, which are in order, except that we shall require the word 
'charterers' ' before 'surveyor' in the Galgate charter, which bas been struck 
eut, to stand as printed. WIU you oblige us wlth any information you possess 
as regards the means and standing of the owners of thèse two ships? We pré- 
sume your Liverpool flrm are satisfled that the signatures of the owners of 
thèse ships are correct and under proper authority. * * *" 

Hère is a direct statement that Starr & Co. required the correction 
of the charter so as to read "charterers' surveyor." This letter 
shows that Starr & Co. did not repudiate the clause "compétent sur- 
veyor" until the price of freight for the charter of the ship had de- 
clined, as claimed by appellee. Mr. Bruce testifled upon this point 
as follows: 

"ïhe freights In this market remained strong for some time after the 4th day 
of June. ïhe freight market remained strong, both for ships on the spot and 
ships to arrive. Q. About how long did that continue? A. That contlnued for 
a few months. Q. What was it that upset the freight market hère, if any- 
thing? * * * A. The freight market was practically demoralized or upset 
by the default of Dresbach and Lowenthal, Livingstone & Co. to load their 
ships. * * * Q. After that time there was a drop in freights? A. A com- 
plète and steady décline. Q. TTp to the time of the arrivai of the Galgate (Jan- 
uary 30, 1892)? A. Yes, sir." 

On the 23th of June, 1891, three days after the letter of Starr & 
€o. had been received, the following letter was written by Balfour, 
Guthrie & Co. to Starr & Co.: 

"We duly received your favor of the 22d inst., and we hâve since explalned 
to you verbally the reason our Liverpool f riends were unable to get the words 
'charterers' surveyor' left in the charter party for Galgate. You may rest sat- 
isfled, however, that we will see that there is no trouble in this connection. 
You may be sure our Liverpool friends hâve satisfled themselves that the sig- 
natures under thèse charter parties are correct, and under proper authority." 

The interviews referred to in this letter occurred between Mr. 
Williamson, a clerk for Balfour, Guthrie & Co., and Mr. Bannister. 
Mr. Williamson testilies that he endeavored to convince Bannister 
that Starr & Co. ought to accept the charter of the Galgate with the 
words "compétent surveyor," because they had accepted other char- 
ters with a like provision, and that Bannister did not at that time 
repudiate thé charter. Mr. Bannister testifles that he informed Mr. 
Williamson that the word "charterers' " with référence to the sur- 
veyor must be inserted if they wished Starr & Co. to load that ship. 
Mr. Williamson testifles as follows : 

"My interview was wlth Mr. Bannister, and I referred to the letter which 
we had received, and Mr. Bannister expressed disappointment that our Liver- 
pool firm had allowed the word 'charterers' ' to be deleted, and 'compétent' in- 
serted. I told him that our Liverpool flrm had tried to exclude the word 'com- 
pétent,' but we had been advised by them that they had been unable to do so. 
He said that he sbould want his own surveyor to be employed, and I sald he 
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eould not expect our flrm to carry out bis wishes in that respect if he char- 
tered vessels through other flrms hère, accepting the word 'compétent'." 

Mr. Bannister's version of this interview is given as follows: 
"Mr. Williamson came down to our office, and saw me, and trîed to get me to 
walve the objection I had i-aised, and to allow 'compétent surveyor' to stand 
in the charter. I told him I was very sorry I could not do this, althougb I had 
no doubt, as he said, his firm would see there was no trouble in loading tbe 
ship for us; but I said my bid to Mr. Bruce was bastd on the San Francisco 
shippers' form of charter and especially I named to Mr. Bruce when I bid 
him on the ship that 'charterers' surveyor* was to be in the charter party, and, 
if he wanted us to load the ship, he had to complète the charter in the terms of 
my bid. He argued with me a little, and tried to get me to waive that, but I 
insisted on it, and told him -we should not change. He then agreed to get 
the word 'charterers' ' Inserted in the charter party, and to cable that night to 
his Liverpool flrm to hâve it done." 

Other interviews were had. It is unnecessary to refer to them. 
Mr. Williamson wrote the letter of June 25th, and says it was in- 
tended to supplément his nnderstanding with Bannister. The letter 
speaks for itself. It contains a promise on the part of Balfonr, Guth- 
rie & Co. that they will see that there is no trouble about the sur- 
veyor. Mr. Bruce, in his testimony, states that Balfour, Guth- 
rie & Co. "sent no cables to Liverpool regarding the ship Galgate, 
after the 5th of June, until the 30th of January, 1892," and that 
"none were received from them." On the Ist day of February, 1892, 
the f ollowing letter was sent to Starr & Oo. : 

"Galgate. 

"Messrs. Starr & Co., San Francisco— Dear Sirs; We beg to advise you of 
the safe arrivai of the above vessel in this port on the 30th ult., under charter 
to your good selves outwarûs. We are, dear sirs, 

"ïours, faithfully, Baifour, Gutlirie & Co., 

"Alex. B. Williamson, Agents." 

— To which Starr & Co. replied, on February 2d, as follows: 

"Galgate. 

"Jlessrs Balfour, Guthrie & Co., San Francisco— Dear Sirs: We hâve your 
favor of the Ist inst. regarding above vessel, which, however, is not under 
charter to us. 

"Yours, truly, A. Bannister, Vice Président and Manager." 

What occurred after this lias no spécial bearing on the questions 
involved in this case. It is deemed proper to state that Balfour, 
Guthrie & Co. immediately cabled to Liverpool, and tried to get the 
provision in the charter changed, and that the owners of the ship 
declined to make any altération in the clause "compétent surveyor." 

After a careful investigation of ail the évidence, our conclusions 
are: (1) That Starr & Co. ne ver authorized the signing of the char- 
ter party, except upon the condition that charterers' surveyor was 
pro\'ided for therein; (2) that Starr & Co. never conflrmed or 
ratified the signing of the charter with the clause "compétent sur- 
veyor" at any time after f ull knowledge of that fact had been com- 
municated; and (3) that Starr & Co. never at any time waived the 
condition as to charterers' surveyor. The libel should hâve been 
dismissed. 

The judgment of the district court is reversed, with costs in favor 
of appellent. 
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THE LONDON ASSURANCE v. COMPANHIA DE MOAGBNS DO BAR- 

RBIRO. 

(Circuit Court of Appeals, Third Circuit. May 14, 1895.) 

No. 6. 

1. Marine Insdbancb — Particdlaii Avebagb Clause— Effkct of Collision. 

An exception in the words, "Free of particular average unless the vessel 
be sunli, burned, stranded, or in collision," ceases to operate as soon as 
a collision bas occurred; and the insurer is liable for subséquent loss, 
whetber tbe same resulted from the collision or not. 56 Fed. 44, affirmed. 

2. Same — "Collision" Defined. 

Where a policy contained the words, "Free of particular average un- 
less the vessel be sunlî, burned, stranded, or in collision," held, that there 
was a "collision," within the meaning thereof, where the vessel, after 
being completely loaded and casting ofE her moorings, was made fast again 
to the wharf, beeause of a difliculty with her engines, and was there run 
into by a scow, in tow of a tug beat, which made a substantial break in her 
bulwarl£S. 

8. Same — Damage to Cargo — Bkeaking w of Voyage — Adjustment of Loss. 
A vessel bound from New Yorls to Lisbon, with a cargo of wheat, was 
compelled to put into Boston harbor, beeause of a protracted storm, where 
her cai'go was found to be se damaged by water that it could not be re- 
stored to a merchantable condition, and it was accordingly sold at that 
place. In an action against the insurers of the cargo, it was shown that, 
owing to peculiar conditions in Portugal, damaged wheat was unsalable 
there. Held, that the sale at Boston niust be regarded as made from neces- 
sity for the benefit of ail concerned, and that the insurer was liable as 
upon a salvage loss for the différence between the valuation in the policy 
and the sum realized. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

This was a libel by the Companhia De Moagens Do Barreiro against 
the London Assurance, a corporation, to recover upon a policy of in- 
surance for damage to a cargo of wheat shipped on board the steamer 
Liscard. The cause was tried in the district court, together with 
another libel by the same company against the Manheim Insurance 
Company, upon a similar policy. Decrees were entered in favor of 
the libelant in each case. 56 Ped. 44. An appeal was taken by 
the London Assurance, a stipulation having been filed that the other 
case should abide the event of this one. 

W. W. MacFarland and Wm. Parkin, for appellant 
John F. Lewis, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and BUF- 
FINGTON, District Judge. 

ACHESON, Circuit Judge. This is an appeal by the London 
Assurance, a corporation of the kingdom of Great Britain, the re- 
spondent in the court below, from a decree of the district court, sit- 
ting in admiralty, in a suit on a policy of marine Insurance. The 
material facts as disclosed by the record are thèse: On the lOth of 
December, 1890, the London Assurance insured for the liÇelants 
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$20,000 on 33,000 bushels of wheat, the property of tlie libelants, 
valued at |40,887, shipped on board of the steamsliip Liscard, in the 
port of New York, for a voyage "at and from JSÎew York to Lisbon, 
Portugal." A policy in the usiial form and a short certiâcate, 
taken together, constituted the contract of Insurance. The policj, 
by its terms, covers ail losses and damages by the périls of the sea, 
but the certificate contains the mémorandum: "Free of particular 
average unless the vessel be sunk, burned, stranded, or in collision." 
The policy provides that the riak shall begin "upon the said goods 
and merchandises from and immediately f ollowing the loading there- 
of on board of the said vessel," and shall continue until the same 
shall be safely landed at the port of destination. The libelants 
shipped upon the Liscard, for the same voyage, other lots of wheat, 
which were insured in other companies, upon the like terms and con- 
ditions. The loading of the wheat hère in question and of the 
entire cargo on board the Liscard was completed, and her bills of 
lading were signed and delivered to the libelants, by December 
llth. On the next day, December 12th, the ship was unmoored for 
the purpose of starting on her voyage; but, on account of some 
trifling dérangement of the angines, they would not work, and there- 
fore the ship was made fast again to the wharf. After she was» 
remoored, on the evening of the same day, shortly after 8 o'clock, 
the Liscard was run into by a scow or lighter in tow of the tug 
George Garnie. By this collision a break was made in the bulwark 
or inclosed iron aide of the Liscard above her deck. The break was 
a continuons one in two of the iron plates of the bulwark, was eleven 
feet long, and foi* most of its length was open a width of from one- 
half inch to one and a half inches. The bulwark was an important 
part of the vessel, essential in her design and construction, and in- 
tended to keep the water off her deck and hatches. A claim upon 
the tug and scow for damages sustained by the collision was made 
by the master of the Liscard, and the sum of |250 was paid in set- 
tlement. After the collision, and before starting on her voyage, the 
vessel was surveyed and pronounced seaworthy. The Liscard flnally 
left New York on December 15th. In the course of her voyage, the 
vessel encountered very bad weather, — "gales and hurricanes," — 
which lasted eight days, and by the excessive straining of the ship 
opened the seams of the deck, admitting water to the cargo; and in 
that way, and also by water going down the hatchways, from which 
the canvas coverings were swept by the storm, the wheat was in 
jured. On December 24th the vessel put into Boston Bay in dis- 
tress. At Boston the cargo was discharged into lighters for exam- 
ination, and was found to be badly damaged by sea water, and un- 
flt for reshipment in its then condition. A survey made January 
16, 1891, recommended that the entire cargo be sold for the benefit 
of ail concemed. Later surveys reported the wheat to be in an 
improved condition, in conséquence of the judicious treatment to 
which it had been subjected. But by the last survey, which was 
made on February 28, 1891, and from other évidence, it appears that 
none of the wheat had been restored to a flrst-rate condition. Even 
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the part reported by that survey as in "fair merchantable condition" 
was "slightly damp," and had a "slight smell." About one-half of 
the wheat remained in a seriously damaged state, a great part of it 
beyond remedy, and some was practically worthless. On February 
20th ail the underwriters on the cargo (including the London Assur- 
ance) agreed in writing that the payment of |3,600 freight on the 
damaged cargo, "and the acceptance and sale of said cargo" by the 
owners, should be "without préjudice to any of the rights or claims 
the shippers or owners of the cargo may hâve against the insurers 
of said cargo, and 'shall not be considered a waiver or an acceptance 
of an abandonment,' and shall be without préjudice to any défense 
that the insurers of the cargo may hâve under their contract of in- 
surance." On February 27th the agents of the ship entered into an 
agreemènt with the agents of the owners' of the cargo to terminate 
the voyage, and surrender the cargo to the owners, in considération 
of the payment by them of $3,600, as fuU freight, and this agreemènt 
was carried out Shortly thereafter the owners of the cargo sold the 
greater part of the wheat at Boston, and a small portion, which could 
not be disposed of there, was taken to New York, and sold. 

The first question with which we hâve to deal arises upon the mém- 
orandum clause: "Free of particular average unless the vessel be 
sunk, burned, stranded, or in collision." This clause is of ancient 
origin, but originally was confined to the stranding of the ship. 
We learn f rom the elementary works on marine insurance that it was 
introduced into English policies, with respect to stranding, as early 
as the year 1749. Afterwards it was extended so as to cover other 
casualties to the ship besides stranding. The clause, "Free from 
average unless gênerai, or the ship be stranded," was first judicially 
considered in 1754, curiously enough, in an action against the prés- 
ent appellant (Cantillon v. London Assurance Co., cited in 3 Burrows, 
1553), where it was held that thèse words amounted to a condi- 
tion, and that, upon the ship's being stranded, the insured was let 
in to olaim his whole partial loss. The London Assurance Company 
then struck the clause out of its policies, but has since reinserted 
it. Marsh. Ins. 140; 1 Pars. Mar. Ins. G29, note 3. The meaning and 
effect of the clause were flnally settled in 1797, in the leading case 
of Burnett v. Kensington, 7 Durn. & E. (7 Term. R.) 210, wher<- 
the whole court of king's bench, after the fullest argument and 
upon great considération, determined that a stranding destroys the 
exception in the mémorandum, and lets in the gênerai words of the 
policy; and that, therefore, where the ship has been stranded, the 
insurer is liable for any partial loss sustained by any of the articles 
mentioned in the mémorandum, although such loss did not arise 
from the stranding, but solely from another cause. Marsh. Ins. 151. 
This has been the accepted doctrine ever since that adjudication. 
Ail the text-book writers agrée that this is the well-settled construc- 
tion of the clause, and that if the ship be stranded while the mém- 
orandum articles are on board, and during the continuance of the 
risk, then the underwriter is liable to pay ail particular average 
losses, although they may hâve taken place at a différent time. 
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from a différent cause, and ât a différent place. Marsh. Ins., aupra; 
2 Arn. Ins. 795; McArthur, Ins. 285; 1 Pars. Mar, Ins. 630, 631. 
It is true that Mr. Parsons criticises the grounds upon which this 
construction rests, and, while stating that it is the established law 
of England, suggests that some question exists whether the same 
construction would be given to the clause in this countrj. There 
has been, howeTer, no American décision in conflict with the Eng 
lish doctrine; and a departure from that principle by our courts, 
we think, would be unwise. As was said by Mr. Justice Gray in 
Norrington v. Wright, 115 U. S. 188, 206, 6 Sup. Ct 12: "A diversity 
in the law, as administered on the two sides of the Atlantic, con- 
cerning the interprétation and effect of commercial contracts of this 
kind, is greatly to be deprecated." 

Moreover, if the parties to a contract of insurance mean that the 
insurer shall be liable for partial losses only when they are oc- 
casioned by the specified casualties, nothing is easier than to give 
expression to that intention. Thus, we flnd from the évidence that 
in Philadelphia, where this insurance was effected, marine under- 
writers employ two différent clause's respecting particular average 
losses, to vary the risk as may be agreed on. One of thèse clauses 
is that used in this instance; the other is in thèse words: "Free of 
particular average unless caused by stranding, sinking, burning, or 
collision." It cannot be doubted that the parties to the contract 
in suit intelligently adopted the form which omits the "caused-by" 
limitation, 

It is a Sound principle of interprétation that words whose mean- 
ing has been deflned by the law or fixed by judicial décision will be 
presumed to bave been used in that sensé. 2 Pars. Cont. *501, note t ; 
Doebler's Appeal, 64 Pa. St. 9, 15. That principle should hâve full 
sway hère. If this is not to be regarded as a contract subject in ail re- 
spects to the law of England, by reason of the fact that the policy and 
certiflcate were issued in Philadelphia by a local agency of the in- 
surance Company, still the company is an English corporation, and 
the certiflcate of insurance provides that any loss "shall be reported 
to the corporation in London," and shall be paid there, and that 
claims shall be adjusted according to "the usages of Lloyds"; and the 
certiflcate contains a notice that "to conform with the revenue laws 
of Great Britain," in order to collect a claim thereunder, "it must be 
stamped within ten days after its receipt in the United Kingdom." 
Now, the words hère involved are the words of this corporation, and 
it may reasonably be assumed that they were used in the sensé given 
to them by the English law. Furthermore, if an exception in a 
policy of insurance be capable of two interprétations equally reason- 
able, that one must be adopted which is most favorable to the in- 
sured. Insurance Co. v. Cropper, 32 Pa. St. 351 ; First Nat Bank v. 
Hartford Fire Ins. Co., 95 U. S. 673, 679. In the latter case the court 
said in référence to the insurance company: 

"It Is Its language which the court Is invlted to interpret, and It Is both rea- 
sonable and just that its own words should be construed most strongly against 
Itself." 
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From whatever point of view, then, the subject is regarded, we 
think that the court below was right in construing the particular 
average clause of the contract in accordance with the English doc- 
trine. 

Waa, then, the Liscard "in collision," within the meaning of the 
contract of insurance? We think that she was. Undoubtedly, in 
an admiralty sensé, there was a collision, notwithstanding the faet 
that the Liscard was at rest and moored when she was run into. The 
Granité State, 3 Wall. 310. 

Now, with respect to stranding, Mr. Parsons (1 Mar. Ins. 632) says : 

"Both In Bngland and In this country it seems to be settled that, if the 
shlp be llterally stranded, that Is enough, wlthout much référence to the length 
of time that she remains on shore, or any regard to the effect of this stop- 
page." 

Thus, in Harman v. Vaux, 3 Camp. 429, Lord Ellenborough, C. J., 
said : 

"If the shlp touches and runs, the circumstance is not to be regarded, 
There she is never in a quiescent state. But if she is forced ashore, or is 
driven on a banli, and remains for any time on the ground, this is a stranding, 
"without référence to the degree of damage she thereby sustains." 

Certainly, the same effect must be given to the particular average 
clause, whether the case before the court be one of stranding or of 
«ollision. The two casualties are alike, in that ail the eril effects 
to a vessel from the disaster oftentimes are not at once eTident. 
In this instance there was an actual collision, resulting in substantial 
injury to the vessel. True, the injury was not such as to affect the 
seaworthiness of the ship. She was still in a fit state to encounter 
the ordinary périls of the contemplated voyage. The particular aver- 
age clause, however, is silent as to the estent of the injury to the 
vessel. The words "unless the vessel be ♦ • * in collision" ex- 
clude other conditions. Therefore, also, it is immaterial whether or 
pot the collision contributed to the ultimate partial loss to the cargo. 
The very purpose of the clause, ail the adjudged cases déclare, is to 
exclude such an inquiry, which always is attended with difficulties, 
and often must end in uncertainty. Upon this very point there is 
heve. a conflict of proof. There is some évidence tending to show that, 
during the tempestuous weather the Liscard encountered, some water 
did conie on deck through the broken plates in the bulwark, and 
reached the cargo; and at least one seafaring witness, of great 
practical expérience, expresses the opinion that a large quantity of 
water in a gale, accompanied by high seas, would go through the 
break in the ship's bulwark caused by the collision. But it is not 
necessary to détermine the question whether any damage to the 
wheat was due to the break. The fact of collision, like the simple 
fact of stranding, fulfills the condition of the particular average 
clause, which then ceases to hâve any opération. The circumstance 
that the collision occurred before the Liscard actually started on her 
voyage is of no moment. The insurance had attached before the 
coilision. That is the décisive fact. By the terms of the contract, 
the adventure with respect to the wheat began as soon as it was put 
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on board the vessel. The efEect of the collision, then, under the 
particular average clause, was the same as if it had taken place in 
mid-ocean. 

The views we hâve expressed are entirely harmonious with the 
rulings in Roux v. Salvador, 1 Bing. N. C. 526, and Insurance Co. 
V. Pitts [1893] 1 Q. B. 476, cited by the appellant. In the xormer 
of thèse cases the stranding did not occur until after the hides 
had been landed and sold, and the risk of the underwriters there- 
on had thus ceased, by the act of the insured. In the latter case, 
at the time of the stranding of the ship, the maize was not on 
her, nor at her risk at ail. Indeed, the ship's voyage, with re- 
spect to the maize, began afterwards. In each of thèse cases the 
court recognized the binding authority of Burnett v. Kensington, 
supra. 

In Insurance Co. v. Pitts, which was decided so late as the year 
1S93, Collins, J., said: 

"If the stranding takes place wlthln the time contemplated by the parties, 
the insured can recover in respect of a particular average loss, whether the 
damage can be traced to the particular stranding or not." 

Nor do we think that our conclusion that the Liscard was "in 
collision," within the meaning of the contract in suit, is inconsistent 
with the ruling in the case of The Glenlivet, Prob. Div. (1893) 164; 
same case, on appeal, Prob. Div. (1894) 48. There the English court 
of appeal, in afflrming the judgment of the trial judge, without ap- 
proving his reasoning, decided merely that where slight Ares oc- 
curred in the coal in the bunkers of an iron ship, which were put ont 
by pumping water on the coal, and some injury was done by the 
heat to the ship's plating and otherwise, the ship was not "burnt," 
within the meaning of that term, as used in the mémorandum in the 
policy. 

We pass now to the considération of the question of the adjust- 
ment of the loss. This matter is thus presented in the appellant's 
second spécification of error, namely: 

"(2) The commlssloner reported that the voyage was brolîen up at Boston, 
for the beneflt of ail concerned, including the underwriters; that the libelant's 
adventure was practlcally frustrated, and therefore justiflably abandoned; 
that, if the cargo had been reshipped to Lisbon, the loss would bave been 
much greater than it has proved, and the underwriters worse off than now, 
and that they would hâve been obliged to pay the différence between the 
prlce for which the damaged grain sold and the value of sound grain in Lis- 
bon proportloned to the valuation in the policy; that the amount they would 
hâve been called upon to pay would hâve been greater than the différence 
between the value of the cargo, as stated in the policy, and the amount for 
which it was sold In Boston. And the commissioner reported that the re- 
spondent was liable for thls différence, and adjusted the loss under the policy 
as a salvage loss, instead of as a particular average. The respondent excepted 
to thèse several findings, and to this adjustment of the loss, and to the com- 
missioner's refusai to adjust the loss as a particular average, with Boston as 
the port of the destination, and the sales made there as determlning the per- 
centage of détérioration for which the underwriters were liable. The court 
overruled the exception, and the respondent spécifies such action of the court 
as error." 



THE LONDON ASSURANCE V. COMPANHIA DE MOAGENS DO BARBEIRO. 253 

We hâve carefully examined the eTidence and the légal authorities 
cited, and are not convinced that the commissioner erred either in 
his findings of fact or in bis method of estimating the loss on the 
cargo. The breaking up of the voyage and the sale of the cargo 
at the port of distress were not for the benefit of the insured solely. 
What was thus done was really for the advantage of ail persons in- 
terested, including the underwriters. As we hâve already seen, the 
wheat was ail more or less damaged. Now, it appears that the con- 
dition of afiairs in Portugal with respect to the importation of wheat 
is peculiar, and that damaged grain is unsalable there. The flnding 
of the commissioner is that the Liscard's wheat would hâve been 
almost valueless at Lisbon. The évidence certainly warrants the 
conclusion that the loss to the appellant would hâve been greater 
had the cargo gone on to Lisbon. We agrée with the commissioner 
and the court below in the view that the adventure was practically 
frustrated, and hence justiflably abandoned; and that, under the 
spécial circumstances, the sale of the wheat at Boston may fairly 
be considered to hâve been made from necessity for the benefit of 
ail concemed. ' 

Mr. Parsons (2 Mar. Ins. 411) says that, if a ship at an intermediate 
port finds a part of its cargo so injured by sea damage that it is 
unfit to be carried on, it may be sold at that port, and the loss ad- 
justed as a salvage loss. 

Mr. Phillips (2 Ins. § 1480) says, speaking of an adjustment as 
upon a salvage loss: 

"The underwriter Is liable for such an adjustment o£ a partlcular average 
only In cases where the sale at an intermediate port is obviously expédient, 
and made on account of damage by the périls Insured against; where, If the 
Bubject were forwarded to the port of destination, it would be greatly dimin- 
ished in value, or be of no value, on arriving there." 

We think that the présent case falls within the rule even as 
thus laid down, and that the appellant is justly chargeable with the 
différence between the valuation in the policy and the sum realized 
by the sale, and that the adjustment upon that basis was correct 

The spécifications relating to some allowances under the sue and 
labor clause of the policy do not require extended discussion. We 
hâve looked into thèse matters, and our judgment is that the ap- 
pellant has hère no reasonable cause of complaint. Nor do we dis- 
cover that any injustice was done to the appellant in the allowance 
of interest from December 15, 1891, on the libelants' claim. 

We see no error in the conclusions of the district court, and there- 
iore its decree is afflrmed. 
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THE CARIB PRINCE. 

WDPPBRMANN v. THE CARIB PRINCE. MIDDLETON et al. v. SAME. 

CARDENAS et al. v. SAME. GILLESPIE et al. v. SAME. 

(Circuit Court of Appeals, Second Circuit May 28, 1895.) 

1. Shipping — Damage to Cargo — Sbaworthiness — Exceptions in Bill of 
Lading. 

Exceptions In a blU of lading of Injuries arising from "latent defects In 
huU," etc., Include a latent and undiscovered defect in a rivet which ex- 
isted at the commencement of the voyage, and therefore limits the implied 
warranty of seaworthiness, if due diligence has been exercised. 63 Fed. 
266, affirmed. 

'tl. Same— Validity of Exceptions in Bii.l of Lading. 

The act whlch proMbits owners of vessels transporting merchandise to 
or from ports of the United States from limiting by bill of lading or oth- 
erwise their obligation to exercise "due diligence properly equip, man, pro- 
vision, and outfit said vessel, and to make sald vessel seaworthy and ca- 
pable of performing her Intended voyage" (Act Feb. 13, 1893, § 2; 27 Stat. 
445), does not prevent the owner from relieving hlmself from the rigidlty 
of the Implied warranty of seaworthiness by stlpulating against liability 
for loss by latent defects, provided he uses due diligence at the commence- 
ment of the voyage to make the vessel seaworthy. 

Appeal from the District Court of tlie United States for the 
Eastern District of New York. 

■ Thèse four libels against the steamship Carib Prince were filed 
respectively by Joséphine W. Wupperman, Clifford L. Middleton 
and others, Manuel Cardenas and another, and William Gillespie 
and others, to recover for damage to cargo. The district court dis- 
missed the libels. 63 Fed. 266. The libelants appeal. 

George A. Blacl?, for libelants. 
J. Parker Kirlin, for respondents. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. Thèse four actions were brought by 
cargo owner s to recover from the British steamship Carib Prince 
the damages which a part of her cargo received on a voyage from 
Oranada to New York, which commenced about August 31, 1893. 
The bills of lading, which were signed in Trinidad, a port governed 
by English law, excepted the ship from liability for injuries arising 
from "latent defects in hull, tackle, boilers, and machinery." The 
vessel was a new steel steamer, of 2,500 tons dead weight capacity, 
built in the spring of 1893, at Sunderland, England, by experienced 
builders. She was "constructed with a water tank of iron in her 
peak, one side of which was formed by a bulkhead. The tank, 
when she sailed from Granada, was empty, but during the A'oyage 
from Granada to New York it was filled with water one afternoon, 
in order to trim the A'essel," and the next morning, or the morning 
after, the tank was f ound partially empty, and investigation showed 
that the head had come off from one of the rivets riveting the side 
of the bulkhead next to the hold, and leaving a hole through which 
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water had poured upon the libelants' merchandise stowed near the 
bulkhead. The rivet was the end rivet in a séries which attached 
a transverse "knee tie" to the bulkhead on the inside of the tank. 
The testimony clearly showed that abundant diligence was used in 
the construction of the vessel, that the defect in the rivet was a 
latent one which occurred at the time of the vessel's construction, 
which was not discovered and was not discoverable, at that time 
or subsequently, by the exercise of ail the known and customary 
tests and methods of examination, which were ail employed; that 
it was a latent and undiscovered defect in the hull of the vessel at 
the commencement of the voyage from Trinidad; that, consequent- 
ly, the vessel was not at said time seaworthyj and that the in jury 
occurred solely through this unseaworthiness, and not by reason of 
filling the tank injudiciously. 

The main question in the case is whether the bills of lading ex- 
pressly or clearly limited the implied and absolute warranty of sea- 
worthiness, which is that the ship was in fact seaworthy at the 
commencement of the voyage, and is a warranty against latent, 
unknown, and not discoverable defects. The Edwin I. Morrison, 
153 U. S. 199, 14 Sup. Ct. 823; The Caledonia, 157 U. S. 124, 15 
Sup. et. 537; The Glenfrnin, 10 Prob. Div. 103. The récent case 
of The Caledonia, supra, declared that exemptions in bills of lading 
which limit the extent of this implied warranty must be expressed 
in clear terms, or they will be construed strongly against the 
shipowner, and consequently held that an exemption which ex- 
cluded loss or damage from defects in steam boilers and machinery 
did not mean defects existing at the commencement of the voyage, 
and therefore did not protect the owner from liability for unsea- 
worthiness. The bills of lading in thèse cases exclude losses aris- 
ing from latent defects in the hull, and the question is whether this 
language does not necessarily mean defects existing at the time 
of shipment, and, therefore, whether it does not clearly, and even 
expressly, exclude unseaworthiness arising from such defects. 

The only case in which the effect of an exemption of "latent de- 
fects" is discussed is The Laertes, 12 Prob. Biv. 187, but in that 
case the language of the bill of lading was "latent defects * « * 
even existing at time of shipment," so that the intention of the 
parties to limit the implied warranty was manifest. Tn the cases 
at bar it is urged that latent defects must necessarily mean those 
existing at the time of shipment, and that any other construction 
is exceedingly strained. A defect, in order to be latent, must hâve 
been not discoverable at the time of tlie shipment. It could not, in 
its nature, hâve been capable of discovery then and hâve become 
capable of evading discovery subsequently. A construction which 
should say that latent defects meant those only which had become 
latent since the vessel left the wharf, and could not mean pre- 
viously existing defects, savors of the distinctions of the schoolmen; 
and, if latent defects existing upon the voyage are exempted, those 
existing at the time of the shipment are included, for they are the 
same. We coucur with the experienced district judge that the 
exception "limits the warranty which the law would otherwise im- 
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ply that the ship was seaworthy at the beginnîng of the voyage, 
and exempts the ship if due diligence is exercised by the owner." 

It is insisted by the libelants that the second section of the act 
of Feb. 13, 1893 (27 Stat. 445), commonly known as the «Harter Aet," 
prohibits any clause in a bill of lading which limits the implied war- 
ranty of seaworthiness. The section is as f ollows : 

"Sec. 2. That It shall not be lawful for any vessel transporting merchandlse 
or property from or between ports of the United States of America and for- 
eign ports, her owner, master, agent, or manager, to insert In any bill of 
lading or shipping document any covenant or agreement whereby the obliga- 
tions of the owner or owners of sald vessel to exercise due diligence properly 
■equip, man, proTlsion, and outflt sald vessel, and to malse said vessel sea- 
worthy and capable of performing her intended voyage, or whereby the ob- 
ligations of the master, oflacers, agents, or servants to carefully handle and 
stow her cargo and to care for and properly dellver the same, shall in any 
wise be lessened, weakened, or avoided." 

Waiving the question whether this section applies to a foreign 
contract entered into by owners who are foreigners, the section 
does not bear the construction placed upon it by the libelants, 
which is that a comma shall be inserted after the word "diligence," 
and that the clause respecting seaworthiness shall be read as a 
prohibition of any covenant or agreement whereby the obligations of 
the owner of said vessel to make said vessel seaworthy, etc., shall 
in any wise be lessened. The language of the section, as passed by 
the house of représentatives, permits this construction, but in the 
senate the words "exercise due diligence" were inserted prier to 
the words "properly equip," and the évident intent of the section 
as amended, and the effect of the amendment, were to prohibit 
covenants whereby the obligation of the owners to exercise due dili- 
gence to properly equip, man, provision, and outflt the vessel, and 
to make her seaworthy, should be lessened. A like amendment 
was inserted in the third section, which provided that, if the owner 
exercised due diligence to make the vessel seaworthy, he should 
not be responsible for damage resulting from subséquent faults in 
navigation. Thèse amendments indicate the intent which ran 
through the act as it left the senate, and make it plain that one 
design of the act as amended was to permit the owner to relieve 
himself from the rigidity of the warranty of seaworthiness, but not 
to permit him to lessen his obligation to exercise due diligence in 
ail respects at the inception of the voyage. 

The claimant endeavored to show that the cause of the injury 
was an error of the master in fllling the tank at sea, and that, there- 
fore, the owner was protected by the third section of the Harter 
act; but, as the injury did not arise from an error in the manage- 
ment of the vessel, an examination of this section is unnecessary. 

The decrees of the district court are afflrmed, with costs. 
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PORTER V. DAVIDSON, Sherifl. 

(Circuit Court of Appeals, Fourth Circuit. May 28, 1895.) 

No. 109. 

APPEAL — luTEBLOCUTORT ObDER. 

An order made in an action of claim and delivery, under the Nortli Caro- 
lina Code, directing certain chattels whieli liave been taken by tlie mar- 
slial from tlie possession of a slieriffi, upon a réquisition to replery them, 
to l>e retumed to sucli slierifC, is not a final order, and Is not reviewable. 

In Error to the Circuit Court of the United States for the West- 
ern District of North Carolina. 

This was an action of claim and delivery by Henry Kirk Porter 
against L. W. Davidson, sherifE of Cherokee county, N. C. The cir- 
cuit court made an order directing certain replevied chattels to be 
returned to the défendant 62 Fed. 626. PlaintifE brings error. 
Affirmed. 

Julius C. Martin, on brief for plaintifl in error. 
R. L. Cooper and M. W. Bell appeared on record for défendant in 
error, but filed no brief, nor appeared to argue the case. 

Before PULLKR, Circuit Justice, GOFF, Circuit Judge, and SEY- 
MOUE, District Judge. 

SEYMOUE, District Judge. The plaintifE in error, who v?as also 
plaintifl below, is mortgagee of certain chattels in the possession of 
George Porter & Go., mortgagor, after condition broken. The de- 
fendant, the sherifE of Cherokee county in North Carolina, had seiz- 
ed and held the chattels under warrants of attachment issued ont 
of the courts of North Carolina against the mortgagors. Pending 
the suits in which the attachments were issued, the plaintifEs in 
error brought their action of claim and delivery in the circuit court 
of the United States for the Western district of North Carolina, and, 
pursuing the state practice, they executed the proper undertaking; 
and the marshal of the circuit court took the chattels from the pos- 
session of the sheriff, and delivered them to the plaintiff. There- 
upon the défendant below moved to dismiss the summons and com- 
plaint and the action. Thèse motions the court denied, but order- 
ed that the chattels taken by the marshal be returned to the de- 
fendant sheriff. Plaintiff, having duly excepted to this order, 
brings his writ of error to this court. 

The learned judge who delivered the opinion of the circuit court 
assigned as the reason for his order the fact that the chattels in 
question had been seized by the sheriff by virtue of the process of 
the state court, and were therefore in the custody of that court, 
and not liable to be taken theref rom by process of the United States 
court. The order is evidently not a final décision of the cause, and 
is therefore not reviewable. As was stated in the opinion of the 
judge below: 

"The proceeding of the plaintiff in this case, by which he took from the 
possession of the sheriff the chattels levied on, was ancillary,— not In any way 
v.68F.no.2— 17 
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affeetlng the merits of the original case. Tbat can go on without conflicting 
with any of the cases quoted above." 

Appeal dismissed. 



HVERSON V. EQUITABLE LIFE ASSTJR. CO. 
(Circuit Court, W. D. Pennsylvania. March 11, 1895., 

1. Equitt Jurtsdiction — Bill for Discovbhy and Accounting. 

Where a bill seelis both discovery and an accounting, the discovery must 
be regarded, prima facie, as incidental to the accounting, and, if there is 
no right to an accounting, the bill will be held bad upon demurrer. 

3. Life Insuranob— Semi-Tontine Policy— Bill for Accounting. 

The relation between the holder of a matured semi-tontine policy and 
the Insurance company is that of debtor and créditer merely, and involves 
no trust relation; and a policy holder who is dissatisfled with the amount 
of the surplus whlch is apportloned to him by the company, pursuant to 
the terms of the policy, cannot maintain a bill for accounting and dis- 
covery when there are no sufflcient allégations of fraud. 

This was a bill by T. Bissell E ver son against the Equitable Life 
Assurance Company praying a discovery and accounting in respect 
to the amount due him under a matured semi-tontine life Insurance 
policy. Défendant demurred to the bill. 

Watson & McCleave, for complainant. 
Willis F. McCook, for respondent. 

BTJFFINGTON. District Judge. On August 12, 18S4, the re- 
spondent, the Equitable Life Assurance Company, a corporation cre- 
ated by the state of 'New York, issued a life insurance policy to the 
complainant, T. Bissell Everson, then and now a citizen and résident 
of Pennsylvania, for $10,000. Certain provisions were made part 
of said policy, the ones pertinent to the présent question being : 

"First That this policy is issued under the semi-tontine plan, the particu- 
lars of which are as foUows: Second. That the tontine dividend period for 
this policy shall be completed on the 28th day of May, in the year eighteen 
himdred and ninety-four. Third. That no dividends shaU be allowed or paid 
upon this policy unless the person ^hose life is hereby assured shall survive 
the completion of its tontine dividend period as aforesaid, and unless this 
policy shall be then in force. Fourth. That ail surplus or proUts derived 
from such policies on the semi-tontine plan as shall not be in force at the 
date of their completion of their respective tontine dividend periods shall be 
apportioned equitably among such policies as shall complète their tontine 
dividend period. Fifth. That upon the completion of the tontine dividend 
period, on May 28, 1894, provided this policy shall not hâve been terminated 
previously by lapse or death, said T. Bissell Everson shall bave the option 
either, first, to withdraw in cash this policy's entire share of the assets; i. e., 
the accumulated reseiTe, whlch shall be twelve hundred and thirty-one and 
ten one-hundredth dollars, and, in addition thereto, the surplus appoi-tioned 
by this Society to this policy; secondly," etc. 

That by this contractof insurance the relation created between the 
parties was that of debtor and creditor is flrmly established by nu- 
merous authorities. Uhlman v. Insurance Co., 109 N. Y. 421, 17 
N. E. 363 ; Hunton t. Assurance Co., 45 Fed. 661 ; People v. Security 
Life Ins. & Annuity Co., 78 N. Y. 114; Bewley v. Socigty, 61 How. 
Prac. 344; Bogardus v. Insurance Co., 101 N. Y. 328, 4 "n. E. 522; 
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Taylor v. Insurance Go., 9 Daly, 489. Mr. Everson paid his premiums 
for 10 years, amounting in ail to $2,725, and then elected to avail 
himself of the first option, whereupon he was entitled to demand 
and the company beeame liable to pay to him "this policy's entire 
share of the assets; i. e. the accumulated reserve, which shall be 
twelve hundred and thirty-one and ten one-hundredth dollars, and, 
in addition thereto, the surplus apportioned by this society to this 
policy." Thereupon the society apportioned to him, as the policy's 
share of the assets, the sum of ?2,051.80, being $1,231.10, the share 
•of the accumulated reserve as fixed by the option, and |820.T0, the 
policy's alleged share of the surplus. This apportionment, made by 
the person designated by mntual agreement to make it, is presumably 
correct. Uhlman v. Insurance Co., 109 N. Y. 432, 17 N. E. 363. 
"But," as was also said in that case, "the question is stîll left, has 
or has it not complied with its agreement to make an équitable 
apportionment? And the plaintifif, and ail others similarly situated, 
hâve the right, upon proper allégations of fact showing that the ap- 
portionment made by the défendant is not équitable, or has been 
based upon erroneous principles, to hâve a trial and make proof of 
such allégations, and, if proved, the court will déclare the proper 
principles upon which the apportionment is to be made, so as to 
become an équitable apportionment." The apportionment thus 
made Mr. Everson declined to accept, and subsequently flled the 
présent biU in equity, in which he prayed for an accounting and dis- 
covery. To this bill the respondent has demurred — First, because 
the bill discloses no cause of action; secondly, because the complain- 
ant has an adéquate remedy at law; thirdly, because the bill does 
not disclose sufflcient facts to entitle him to the remédies prayed 
for; fourthly, because the court has not jurisdiction of the subject- 
matter; flfthly, because the court is without jurisdiction to en- 
force its decree against the respondent; sixthly, because the bill 
does not set forth in full the contract ; and, lastly, because the other 
policy holders hâve not been made parties. 

Assuming, for présent purposes, that the bill as a whole shows 
the matter in dispute exceeds the sum of $2,000, does it dis- 
close any cause of action? Two such grounds are alleged, viz. 
discovery and accounting. In passing on the question hère raised, 
it is to be observed that in the fédéral courts the Une between 
law and equity, and consequently between légal and équitable rights, 
has been strictly observed, — a principle so firmly established as to 
call for no citation of authority in its support. In Hare on Dis- 
covery (sections 6-8), it is in substance said that the prayer for an 
account renders a bill one for relief, and, where a bill prays for 
relief, the discovery, if material to the relief, is incident to it, and 
that, prima facie, it must be so intended. It would appear, there- 
fore, that, upon demurrer to a bill seeking both discovery and re- 
lief, it is sufflcient to show that the complainant is not entitled to the 
relief which he prays, and that the addition of a prayer for relief 
to a bill seeking discovery will render such discovery dépendent 
upon the title to relief. "The bill" (discovery) "is commonly used," 
says Story's Equity Pleadings (section 331), "in aid of the jurisdic- 
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tion of some court of law, to enable the party who prosecutes or 
défends an action at faw to obtain discovery of the facts whicli are 
material to the prosecution or défense thereof. If it can be used 
in any other cases, they are few, and under very spécial circumstan- 
ces." It is quite clear that, upon the facts alleged in this bill, dis- 
covery is not an independent ground of relief, but is dépendent upon 
complainant's right to an accounting. The case, therefore, résolves 
itself into the question vv^hether, irrespective of the question of dis- 
covery, the right to an accounting exists. What such an account- 
ing involves, in the présent case, is well to understand. In effect, 
it is an examination of the respondent company's business for the 
past 10 years. Its magnitude is apparent from the interrogatories 
and prayers to the bill by which the complainant himself has meas- 
ured the scope oî inquiry necessary to such relief. They are there- 
fore given in full, and are as foUows: 

"1. State deflnltely and in the foUowing order the number of policy; the 
kind of poUcy; the amount of policy; the date of the application therefor; 
the date of policy; the âge at issue; the annual premlum chargea; the num- 
ber of premiums paid; how paid,— quarterly, semlannually, or annually; re- 
serve or savlngs-bank value; and tontine surplus on ail policies that were in 
force in the tontine class to which policy No. 281,864 became a part of on 
the 28th day of May, 1884. 2. State deflnitely and in the foUowing order the 
number of policy; the kind of policy; the amount of policy; the date of ap- 
plication therefor; the date of the policy; the âge at issue; the annual 
premium charged; the number of premiums paid; how paid,— quarterly, seml- 
annually, or annually, and, If quarterly or semiannually, how many such pay- 
ments were made; reserve or savings-bank value; and tontine surplus on ail 
policies issued between the 28th day of May, 1884, and the 27th day of May, 
1894, inclusive. 3. State deflnitely and in the foUowing order the number o( 
policy; the kind of policy; the amount of policy; the date of the application 
therefor; the date of policy; the âge at Issue; the annual premium charged; 
the number of premiums paid; how paid,— quarterly, semlannually, or an- 
nually, and, if quarterly or semiannually, how many such payments were 
made; reserve or savlngs-bank value; and tontine surplus unpaid on the 
same on ail policies that hâve lapsed and become whoUy or partially for- 
feited by tlio cessation of premium payments thereon, and the values of 
wliich liave been wholly and absolutely forfelted to the tontine fund of the 
class to which policy No. 281,864 belonged. 4. State deflnitely and in the fol- 
lowlng order the number of policy; the amount of policy; the date of appli- 
cation therefor; the date of policy; the âge at Issue; the annual premium 
charged; the number of premiums paid; how paid, — quarterly, semiannually, 
or annually, and, if quarterly or semiannually, how many such payments 
made; reserve or savings-bank value; and the tontine surplus at the date 
of discontinuance of premium payments on ail policies that bave been so dis- 
contlnued; the amount of paid-up participating or non particlpating Insurance 
issued for each policy, and the net single premium on the same, or cash value 
paid for the same, between and including the dates of May 28, 1884, and May 
27, 1894. 5. State deflnitely and in the foUowing order the number of policy; 
the kind of policy; the amount of policy; the date of application therefor; 
the date of policy; the âge at issue; the annual premium charged; the num- 
ber of premiums paid; how paid, — quarterly, semlannually, or annually, and, 
if quarterly or semiannually, how many such payments made; reserve or 
savings-bank value; and tontine surplus on ail policies in force on the 28th 
day of May, 1894. 6. State speciflcally the percentage of actual expense to 
actual premium Income properly chargeable in each and every one of the 
years from May 28, 1884, to May 28, 1894. 7. State speciflcaUy the rate of 
Interest recelved on the total admitted assets for each and every one of the 
years from May 28, 1884, to May 28, 1894. 8. State speciflcally the ratio of 
mortality per dollar of risk; that is to say, the ratio of mortality upon the 
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face of the policy less the reserve or savings-bank fund belonging to each 
poliey in each and every one of the years from May 28, 1884, to May 28, 1894. 

"First. And that the said défendant may be ordered, adjudged, and decreed 
to make and exhlbit unto the plaintiflC a full and particular aceount, showing 
unto him his proportionate share for each and every year of the tontine term 
of his policy; of the actual death losses, and his saving from the death losses, 
actually pald by the défendant to tontine members only in his class among 
the insured of the défendant; also, his proportionate share of the actual ex- 
penses and his savings from the assumed expenses of conducting the tontine 
business of the défendant soclety for each and every year of the ten years 
constituting the tontine term of your orator's policy; as well, also, your 
orator's true share of the interest recelved upon his savings-bank deposit in 
excess of four per cent, per annum compounded, as required by law, and the 
actual rate and amount of Interest received by the défendant upon such 
savings-bank deposit; also, your orator's share of the forfeitures resulting 
from ail policles by the failure of members in his class to pay their annual 
premiums. 

"Second. And that your orator may order and decree that the défendant 
exhiblt a full and particular statement showing the numbers, amounts, and 
kind of polleies, and âges at whlch they were severally Issued, upon whlch 
the values of ail kinds hâve been forfelted, partly or entirely, to the tontine 
fund during the tontine term of your orator's policy; showing each policy 
issued by the défendant society lapsed or forfeited during the tontine term 
of your orator's contract aforesaid; and therein showing the number of the 
policy and name of the insured, the âge of the Insured at the time of the 
Issulng of the policy, ànd form of the policy, and the amount for which the 
same was issued, the number of payments made upon such policy, and the 
total amount paid préviens to forfeiture, and the share of the tontine fund 
belonging to such policy at the time or immediately préviens to the lapsing 
or forfeiture thereof, showing particularly and In détail sources from which 
the accumulations of the tontine fund belonging to such lapsed polleies were 
derived; and that the défendant may be required to show particularly what 
proportion of the value of such lapsed policy at the time of the lapse was 
derived from the share of such poliey in previous forfeitures of the savings- 
bank fund or tontine profits belonging to such polieies so previously forfeited. 

"Thlrdl And that the said défendant may be ordered and decreed to ac- 
eount to your orator for his savings-bank fund, and the accumulations thereon; 
his savings upon the assumed expenses pald in his annual premiums, and 
their accumulations; also, his savings upon the assumed mortality losses 
paid In his annual premiums, and their accumulations; his share in the ton- 
tine fund derived from ail polieies lapsed during the tontine term of his pol- 
icy aforesaid; and that the aggregate of such sums be decreed as a cash 
value of your orator's said policy, and that the défendant be ordered and 
decreed to pay such sum so ascertained to your orator." 

An alleged breach of contract obligations, and the ensuing aceount- 
ability to answer in damages therefor, do not necessarily imply 
liability to an accounting by Mil in equity. In other words, account- 
ability does not imply liability to an accounting in equity. But 
prior liability to so aceount is the foundation upon which a bill in 
equity for an accounting rests. If such a duty exista, — to instance 
the présent case, — it exists without référence to whether the respond- 
ent has equitably apportioned the surplus or bas failed to do so. 
On the other hand, if such a duty does not exist, — if the respondent 
has simply contracted to equitably apportion the surplus, and pay 
the complainant on that basis, and has failed to do so, — its breach 
of that contract would not impose an obligation to aceount where 
none primarily rested, and its broken undertaking must be redressed 
by another proceeding and in another tribunal than the présent one. 
The stipulations of the policy in question are the measure of the 
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respondent's obligations and the complainant's rights as well. Not- 
withstanding the very able argument of complainant's counsel, in 
whicli we hâve had the benefit of his thorough research and study 
of the subject of life insurance, we are unable to read into this con- 
tract any other relation between the parties than those of debtor 
and creditor. While the principles of honest and prudent corporate 
management may dictate, and the positive enactments of law in sev- 
eral states may enforce, the formation and maintenance of adéquate 
reserve funds to insure the protection of policy holders and the liqui- 
dation of their claims as they mature, yet we cannot say, from the 
terms of the contract hère entered into between the parties, that 
such reserve was to be the individual property of the policy holder, 
and that the company holds it for him as a trustée, with the consé- 
quent duty of accounting for it as a trust f und. As was said in a 
kindred case, "there is, in reality, no spécifie or separate fund, as it 
is made up simply by a System of débits and crédits contained in the 
books of the company, which débits and crédits are made during the 
running of the tontine period." 

The underlying fallacy of complainant's bill is the assumption as a 
f acf of a duty on the respondent, not to respond in damages for its 
breach of contract, if such there was, but to account; and, because it 
has not accounted, complainant claims the right to file his bill to 
compel such accounting and for discovery in aid thereof. But unless 
there was a duty to account, the complainant cannot base his bill 
on respondent's failure so to do, for such refusai was not a déniai 
of wliat complainant was entitled to demand. If such right exists 
in one stockholder, it exists in ail, and each, by virtue of the ma- 
turing of his policy, would hâve the right to demand an individual 
account of the Idnd hère craved. If such is the case, the business of 
insurance companies would be largely diverted from their sphère 
of husbanding their resources to meet their contract obligations to 
those insured to that of preparing voluminous accounts for policy 
holders. In Hunton v. Assurance Co., 45 Fed. 662, the liability of 
the respondent to account in equity on a bill based on a policy sim- 
ilar to the one in suit arose. The court said : 

"If thls bill can be maintalned, it must be on the groimd tliat a trust re- 
lationsliip existed between tlie parties, or that the account was of such a 
character that equity jurisdiction attaches. That no trust exists between the 
insured and the insurance company has been held in Pierce v. Society, 145 
Mass. 56, 12 N. B. 858, and Bewley v. Society, Cl How. Prac. 344, and 1 asvee 
wlth the reasoning of the court in those cases. I am also of opinion, that 
under the authority of Root v. Railroad Oo., 105 U. S. 189, this being merely 
a suit for an account, and it not appearing that any other ground of équitable 
jurisdiction exists, a bill in equity cannot, upon gênerai principles governing 
the jurisdiction of courts of equity, be maintained." 

It is sought to distinguish that case, which is the laies t fédéral 
décision on the question, from the présent one by the fact that there 
accounting alone was sought, while hère discovery is asked in addi- 
tion. We hâve already seen that discovery is dépendent upon the 
right to an accounting, so that, in effect, the question there involved 
was the same as hère. It is true there are some allégations in the 
présent bill that respondent has falsely and fraudulently valued 
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the complainant's equity, that circulars of estimated profits issued 
before Mr. Everson took ont his policy were suppressed, and that 
complainant believes the reported value of the equity to be false, 
but thèse are accompanied by admissions that complainant does not 
know, and cannot state, its true value. The allégations are of such 
a vague and gênerai nature, and there is such an absence of spécifie 
fact and détail that, as bearing on the question of fraud, we are 
justifled in disregarding them (see 1 Beach, Mod. Eq. Prac. § 107; 
Ambler v. Choteau, 107 U. S. 590, 591, 1 Sup. Ct. 556), and in passing 
on the question purely as one of a right to an accounting by a bill 
in equity. After full considération, we are of opinion that no cause 
of action, in the présent form of procédure, is shown by the bill. 
The demurrer will therefore be sustained. 



COMPTON V. JESUP et al. 

(Circuit Court of Appeals, Sixth Circuit. April 2, 1895.) 

No. 84. 

1. United States Courts— Jubisdiction—Ancili,art Suit. 

A suit was brought in a fédéral court to foreclose one of several mort- 
gages to whicli tlie W. rallway System and its component parts were sub- 
ject. Tlie road was sold under decree of toreclosure, but tbe court dld not 
order it tumed over to tlie purehasers by the receivers wlio had been in 
possession. Wlùle the road was still in the possession of the receivers. 
the mortgagees under a prior mortgage commenced a suit in the same féd- 
éral court to foreclose their mortgage, to which suit numerous persons 
having.interests in or claims upon tlie road were made parties, and flletl 
answers and cross bills, citizens of the same states appearing upon botli 
sides of the controversy. Sdd, that the fédéral court which had posses- 
sion of the property had inhérent, ancillary jurisdiction to entertaln thf 
suit, because of such possession, without regard to the citizenship of tlic 
parties. 

5. Same— AnciIiLary and Collatéral Sdits. 

Seld, further, that the new foreclosure suit, whlle dépendent on a)!<! 
ancillary to the original suit in which possession had been talsen, was si ■ 
rar collatéral to it as to prevent an examination of the correctness of tbi- 
orders and decrees made in it 

3. FEDERAL AND SïATB CODKTS— JURISDICTION — POSSESSION OF RbS. 

Selâ, further, that no objection to the possession of the court in the orifr 
mal suit could be sustained on the ground that when such possession wn 
talien a suit was pending in a state court in the nature of a proceedin : 
in rem against the property, actual possession of the property not baviii. 
been talsen in such suit in the state court. 

4. Parties— Ancillary Suits— Diverse Citizenship. 

Held, further, that in such dépendent or ancillary suit the court h:\\ 
power to bring in, by compulsory process, any person claiming an intc - 
est in the property, whose présence was necessaiy to the relief sought 1;.- 
the complainants, although such person did not himself seek the estah- 
lishment of his interest in the suit, and his citizenship was such that it 
wouid defeat the jurisdiction if it depended on diverse citizenship. 

6. JuDGMKKT — Kes Ad.tudicata — Class Scit. 

One of the holders of a class of securities brought a suit in a fédéral 
court in Indiana to establish such securities as a lien on certain property. 
for the beneflt of such of the security holders as should corne in and coii- 
tribute to the expenses of the suit. The relief sought was denied by :i 
final decree, after appeal to the suprême court. Pending this suit, one C, 



264 ÏEDEEAL EEPOETER, Vol. 68. 

a hplder of the securlties, but who had nevor taken part In or contributed 
tp the Indlana suit, brought suit In a state court in Ohlo for the same 
relief. Neither the pendency of the Indlana suit, nor the decree of the 
suprême court, was ever set up in the Ohio suit, in which a decree was 
made granting C. the relief sought. Held, that the Indlana decree did net 
blnd C, nor estop hlm to set up afterwards the decree in his favor in the 
Ohio suit. 

6. RaiLEOADS — MORTGAGE OF AlTTER-ACQUIKED PkOPEETT — OHIO StATDTES. 

An Ohlo railway corporation bas power to mortgage its raiiroad, and any 
subséquent accessions or accretions properly appurtenant thereto, acquired 
elther by Itself or by any successor In title, whether the road be tben 
maintained and the property acquired by virtue of the original franchise, 
or of slmilar franchises granted by the same soverelgn. 

7. Rail,road Fobeclosure — Dbokee op Sale — Bfpect dp Saving Clause. 

The T. Ry. Oo., of Ohio, and the W. Ry. Oo., of Indiana, which had each 
issued two mortgages on their respective roads, the trustées In which were 
the same for both roads, were Consolidated into the T. & W. Ry. Oo., 
which issued certain so-called "equipment bonds." The T. & W. Ry. Co. 
was afterwards Consolidated with other railroads, under an agreement, 
rorming the T., W. & W. Ry. Oo.; the efCect of such agreement, and of 
the statutes under which the consolidation was made, being to flx upon 
the property of the T. & W. Ry. Co. a lien in favor of its creditors, in- 
cludlng the holders of the equipment bonds. The T., W. & W. Ry. Co. 
made a mortgage to K. and J., trustées, to secure an issue of bonds. Sub- 
sequently other consolidations took place, and several other mortgages 
and séries of bonds were issued. A suit was brought to foreclose a mort- 
gage subséquent to the K. and J. mortgage, and the road was sold; but, 
before its delivery by the court to the purchaser, sults were brought by 
K. and J. In the varlous districts in which the road was sltuated, to 
which the trustées of ail the mortgages, includlng the underlying flrst 
mortgages on the OMo and Indiana Divisions, were made parties, and a 
decree was sought for a sale of the whole road, free from ail liens. The 
sults in the several districts proceeded pari passu, and an identlcal de- 
cree was entered In ail, directing the sale of the road. One 0., a holder 
of equipment bonds issued by the T. ^ W. Ry. Co., had brought a suit In 
a State court in Ohlo, before the institution of the K. and J. suit, making 
parties the T., W. & W. Ry. Co. and others, includlng ail the corporations 
which succeeded to the ownership of the road after the T., W. & W. Ry. 
Co., and the mortgagees in mortgages subséquent to the consolidation, 
which ereated the lien of the equipment bonds, but not includlng the 
mortgagees in the underlying dlvisional mortgages on the Ohlo and In- 
diana Lines; and in such suit a decree had been made by the Ohio ciurt 
establishing C.'s lien on the property of the T. & W. Ry. Co., includlng the 
Ohlo and Indiana Lines, and directing a sale of the Ohio Line, subject to 
the undçrlylng dlvisional mortgages, to satisfy such lien. Thls decree was 
not executed, owing to the possession of the road by the fédéral court in 
the K. and J. suit. C. was made a party to the K. and J. suit, and the 
court was asked to enjoln hlm from assertlng his lien under the Ohio 
decree. At the tlme of the decree of sale in the K. and J. suit, ob- 
jections made by C. to the jurlsdlctlon of the court had just been over- 
ruled, and he had been required to answer. A provision was inserted in 
the decree of sale, at C.'s request, recitlng his objection and exception 
to its entry, and adjudging that the sale should be upon condition that 
if C.'s lien should be upheld the purchaser at the sale should pay him 
the amount due him, or, in default thereof, the court should résume pos- 
session of the property, and enforce its decree, by resale or otherwise, 
as it might direct; that C.'s lien, notwithstandlng the sale, should pro- 
ceed to a decree bindlng the purchaser, It being the intention to pré- 
serve the rights of 0. in the relation in which he stood at the time of the 
decree towards the mortgagees, parties to the suit. Mdê, that such saving 
clause did not give to C, upon a decree establishing his lien, a right to 
an absolute decree for Its payment by the purchaser of the road, but only 
to such relief as he would hâve been entitled to if not made a party to 



COMPTON V. JESUP. 265 

the suit; hîs lien belng, at ail events, subject to the underlying mortgages 
on the railroads whlch were Consolidated to form the T. & W. Ry. Co. 

8. Bamk — Relief of Unfokeclosed Lienor. 

Meld, further, that as C.'s Ohio suit had net been brought for the bene- 
flt of others entitled to the same lien, and such others would be equally 
entitled with C. to enforce It, It would be inéquitable, as against the hold- 
ers of the prier divisional mortgages, to order a resale of the Ohlo Division 
free from such mortgages, even if such a proceeding were authorized by 
the statutes and décisions of Ohio, and that the only remedy which C. 
could hâve was a rédemption from the divisional mortgages prier to his 
lien. 

9. Jtjdgment— Res Adjudtcata. 

Eeld, further, that the question whether or not 0. had a right to a sep- 
arate rédemption of the Ohio Division should be certified to the suprême 
court 

10. Mortgages— Rédemption— Net Eaknings of Propertt. 

Held, further, that the question whether or not, upon rédemption, C. was 
entitled to hâve the amoimt of principal and interest of the mortgage debts 
reduced by the net eamings of the road or roads in the hands of tbe pur- 
chaser at the sale in the K. and J. suit, or his assignée, should be certified 
to the suprême court. 

11. JuDGMBNT— Res Adjodicata. 

Eelâ, further, that the question whether or not, upon an appeal from the 
decree rendered by the fédéral court in K. and J.'s Ohio suit, a decree 
rendered in the fédéral court in Indiana, in the ancillary suit of K. and 
J., upon the same questions, and not appealed from, was res adjudicata 
upon such questions, should be certified to the suprême court. 

18. Same. 

It seems that, as against ail parties to C's Ohio suit, the decree of the 
Ohio State court established conclusively that 0. had a lien on the rail- 
road of the T. & W. Ry. Co., which might be enforced against the Ohio 
Division alone, wlthout regard to his remédies against the Indiana Divi- 
sion. Per Taft, Circuit Judge. 

18. Lien— Remédies. 

It seems that, as against ail parties to C.'s Ohio suit, he had the right 
to redeem the Ohio Division from the underlying mortgages wlthout re- 
deeming the Indiana Division, since such relief was incident to the relief 
by sale granted by the Ohio decree. Nor could the mortgagees in such 
mortgages object, since their debt would thereby be paid, and It was con- 
clusively established by the Ohio decree that C. had an interest In the 
equlty of rédemption under their mortgages. Per Taft, Circuit Judge. 

14. Equity — Decreb— Res Adjodicata. 

It seems that the détermination of the Ohio court that the Ohio Division 
only should be sold was equally res adjudicata with the détermination 
as to the existence of the lien. Per Taft, Circuit Judge. 

15. Railroads — Consolidation — Effbct. 

It seems that the lien impressed upon the property of the T. & W. Ry. 
Co. by its merger in the T., W. & W. Ry. Co. was a lien upon the sep- 
arate equities of rédemption owned by it in the property of the Indiana 
and Ohlo Divisions, and that, as it might hâve redeemed separately, so 
might the lienor. Per Taft, Circuit Judge. 

16. Mortqagbs — Parties — Trustées. 

It seems that the fact that the trustées in two several railway mort- 
gages to secure bonds are the same does not make the mortgagees the 
same, in the absence of proof that the bondholders under che two mort- 
gages are the same. Per Taft, Circuit Judge. 

17. Equity Practicb— Ancillart Suits— Idbntical Dkcbeb. 

It seems that the several suits instituted by K. and J. in the several 
districts in which the road lay were to be regarded as distinct, and the 
provisions of the identical decrees entered in such suits as separately 
applicable to the portions of the road within the several jurlsdictions, and, 
accordingly, that the trustées of the divisional mortgages had no right, in 
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the suit in the Ohlo district, to represèiit the iiiterests of thé Indiana 
mortgagees. Per Taft, Circuit Judge. 

18. Samb— Défenses not Intbkposed. 

It seems tl»at, even if the consolidation wbich fixed tlie lien of the 
équipaient bonds on the property of tJie T. & W. Ry. Co. also flxed a lien 
on the Ohio Division in favor of the bonds issued underthe Indiana mort- 
gage, for whlch the T. & W. Ry. Co. wâs also llable, the trustées of the 
Indiana mortgage could not therefore object to a separate rédemption of 
the Ohio Division by C, since they did not set up such lien, or seek fore- 
closure under it, in the K. and J. suit. Per Taft, Circuit Judge. 

19. CoLiEKOKS — Sepakatb Sbcukities. 

It seems that the trustées of the Indiana mortgages, while themselves 
asserting the right to foreclose the Indiana Division, to the exclusion of 
C.'s right to resort to it, could not object to C.'s enforcing his lien upon 
the Ohio Division alone. Per Taft, Circuit Judge. 

20. MOBTGAGBS— MOKÏGAOBB IN POSSESSION. 

It seems that the assignée of the purchaser at the sale under the decree 
in the K. and J. suit, in whlch ail the mortgages \vere foreclosed, should 
be regarded as mortgagee in possession under the divlsional mortgages, 
and that C. was entitled to hâve the amount of principal and interest due 
upon the mortgages redeemed reduced by the amount of net earnings of 
the Ohio Division in the hands of such assignée. Per Taft, Circuit Judge. 

21. JUDGMENT — RbS AdJUDICATA. 

It seems that a decree in the suit instituted by K. and J. in the fédéral 
court in Indiana, adjudging C. not entitled to appropriate the Indiana 
Division to the payment of his lien, though not appealed from, was not 
res adjudicata in the suit in the fédéral court in Ohio, as to his right to 
appropriate the Ohio Division. Per Taft, Circuit Judge. 

23. Samb. 

It seems that the détermination of the Ohio state court that the Ohio 
Division only should be sold to satisfy C.'s lien was not an adjudication 
that C. had separable liens on the Indiana and Ohio Divisions, and did 
not make his right to separate sale or rédemption res adjudicata. Per 
Lurton, Circuit Judge. 

23. Samb — Equity Phactice. 

C. having sought, after being made a party to the K. and J. suit, to 
hâve his Ohio decree, whlch had become ineffective through the seizure of 
the property by the fédéral court, enforced in the K. and J. suit, it seems 
that the doctrine of res adjudicata would not prevent the fédéral court 
from looking into the nature and character of the Ohio decree, and if 
found to be inéquitable, under the circumstances, from refusing to award 
C. the remedy, by resort to the Ohio Division alone, whlch was awarded 
him by that decree. Per Lurton, Circuit Judge. 

24 Liens— Sbpakate Sbcurities— Rédemption. 

It seems that as 0. had not made parties the other holders of equip- 
ment bonds and creditors equally entitled with hlm to redeem, as he 
should hâve doue for the protection of the mortgagees subséquent to this 
lien, it would be inéquitable to permit him to compllcate the situation fur- 
ther by a partial rédemption of the property subject to such lien, leaving 
the Indiana Division stlll subject to rédemption by him or other cred- 
itors. Per Lurton, Circuit Judge. 

25. Samb— RiGHTs op Sukety. 

It seems that as upon the consolidation of the T. & W. Ry. Co., with 
others, in the T., W. & W. Ry. Co., the former became surety to the latter 
upon its undertaking, by agreement, and under the statutes authorizing 
the consolidation, to assum* ail the debts of the T. & W. Ry. Co., in- 
cluding ail the divlsional mortgages as well as the equipment bonds, the 
T. & W. Ry. Co. had a right to object to the release of any part of the 
property primarily liable for such debts, and accordingly to a separate 
rédemption of the Ohio Division by C, leaving the Indiana Division the 
sole seeurity for the remaining debts, and that such objection could not 
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be avolded by C. on the ground that he had not made the T. & W. Ry. 
Co. a party to the suit. Per Lurton, Circuit Judge. 

26. MosTSAGEs— Rédemption— Tacking. 

It seems that, the trustées of the Indiana and Ohio divisional mortgages 
being the same, the mortgagees were to be regarded as the same; and 
ail such mortgages having also been assumed by the same party, the T., 
W. & W. Ry. Oo., neither that company, nor C, who derived his rights 
under it, could, in equity, be permitted to redeem one mortgage without 
redeeming the other. Per Lurton, Circuit Judge. 

27. Railuoads — Division — PuBi-tc Policy. 

It seems that it is the settled policy of courts to treat a railroad as an 
entirety, and prevent its severance, where possible to do so, in the exer- 
cise of discrétion. Per Lurton, Circuit Judge. 

28. Equitt Practicb — Ancillart Suits — Idbnticai. Decrbb. 

It seems that the identical decree entered in the suits in the several 
districts was not solely valid in each, as afïecting the property within the 
several jurisdictions, but effected a unit sale of the whole property in the 
several jurisdictions, valid under each decree. Per Lurton, Circuit Judge. 

29. CoLiENORS— Sbpakate Sbcuritibs. 

It seems that the lien created by the merger of the T. & W. Ry. Co. in 
the T., W. & W. Ry. Co. was for the benefit of the bondholders under the 
Indiana divisional mortgage for any deflciency in their mortgage socurity, 
as well as for the equipment bondholders and other creditors, and that 
such bondholders, through the trustées, as -wéil in the Ohio as in the In- 
diana suit, or the purchaser at the foreclosure sale, as équitable assignée 
of the mortgage debt, had a right to object to a separate rédemption of 
the Ohio Division by C. Per Lurton, Circuit Judge. 

30. Mortgages — Rédemption — Mortgageb in Possession. 

It seems that it did not appear that the assignée of the purchaser at 
the sale under the K. and J. decree vyas in possession of the railroad as 
mortgagee under a mortgage superior to C.'s lien, and that C. was not 
entitled to a déduction for net profits. Per Lurton, Circuit Judge. 

31. Judgment— Rbs Adjudicata. 

It seems that the decree rendered In the Indiana suit instituted by K. 
and J., not having been appealed from, was eonclusive upon an appeal 
from a like decree in the Ohio suit. Per Lurton, Circuit Judge. 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Northern District of Ohio. 

This was a suit by James E. Jesup and Edward H. Dixon against 
the Wabash, St. Louis & Pacifie Eailway Company and others for 
the foreclosure of a mortgage. James Compton was made a party, 
to détermine his rights under a lien asserted by him to part of the 
mortgaged property, and appealed from so much of the flnal decree 
as flxed his rights. 

This is an appeal from that part of a decree in a railroad mortgage fore- 
closure suit rendered by the circuit court of the United States for the 
Northern district of Ohio which fixes the priority of a lien of the appel- 
lant, and prescribes the remedy for its enforcement. James Compton, the 
appellant, was a citizen of the District of Columbia. Holding equipment 
bonds issued by the Toledo & Wabash Railway Company, which subse- 
quently became one of the constituent companies of the Wabash System, he 
obtained a decree from the Ohio suprême court (16 N. E. 110, and 18 N. B. 
380) declaring them to be a valid lien on that part of the main Une of the 
Wabash System reaching from Toledo west to the Illinois Une, and award- 
Ing to him, as a means of enforcing the lien, an order for sale of the por- 
tion of the Une lying in Ohio. Shortly after the entry of this decree by the 
Ohio suprême court, and before it was executed, upon the prayer of the 
complalnant and a cross eomplainant in the foreclosure proceeding in the 
court below, and after the flling of the necessary affidavit, the court en- 
tered an order based on section 8 of the act of congress of March 3, 1875, 
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directlng that Compton be served with subpoena In the District of Co- 
lumbla, and required to appear and set up his lien in ttils cause. Tlie or- 
der was complied witli, and Compton, appearing only for the purpose of 
objecting to the validity of the service, moved the court to set the service 
aside, and to dismiss him from the case. The motion was overruled. He 
tben demurred to the jurisdlction on the ground that citizens of the same 
State appeared on both sides of the controversy. Hls demurrer was over- 
ruled. The amendments to the biU and cross bills concerning Comptou 
denled the validity of his lien, and asserted that he was estopped by mat- 
ter of record to claim a lien, because of a decree of the suprême court of 
the United States, to which he was In law privy, in the case of Railway 
Co. V. Ham, 5 Sup. Ct. 1081, denying the existence of a lien in favor of the 
equipment bondholders. Compton, in hls answers which he flled after his 
demurrer was overruled, set up liis lien as declared by the Ohio suprême 
court decree, and his right thereunder to hâve the Ohio Division sold to 
satisfy it. Compton also claimed in his answer that his bonds were a first 
lien upon certain terminais of the défendant company at Toledo, on the 
ground that the Ohio divisional mortgage did not cover this property. The 
court below adjudged that Compton had a valid lien on the Ohio and In- 
diana Lines, by virtue of the Ohio decree, but denied his right to a first 
lien on the Toledo terminais, or to a separate sale of the Ohio Line, and 
declined to afford him any relief but that of redeeming the four divisional 
mortgages,— two on the Ohio Line, and two on the Indiana Line,— by the 
payment of about $8,000,000. The sale under the decrees of foreclosure ii! 
the court below, against Compton's objection, took place before the validity 
and character of his lien were determined, and a provision was inserted in 
the decree saving his rights. Compton contended that the language of this 
saving clause entitled him to the payment of his lien by the purchaser. 
or, in default thereof, a resale of the Ohio part of the raiiroad. At the 
hearing of the appeal a motion was made to dismiss on the ground that the 
same decree as that hère appealed from was entered by the United States 
circuit court for Indiana in a case between the same parties. This appeal 
présents the questions: (1) Had the court jurisdlction of the original billV 
(2) Had it power to make Compton party by substituted service? (3) Was 
Compton estopped to assert a lien for his bonds by a decree of the United 
States circuit court for Indiana denying it for bonds of the same kind, in 
what was claimed to be a représentative suit? (4) Did the Ohio divisional 
mortgages not cover certain after-acquired terminal property at Toledo, 
so that Compton had a first lien thereon? (5) What was the efCect of the 
proviso in the decree of sale upon Compton's rights and remedy? (6) What 
relief was he entitled to under the Ohio decree? (7) Is Compton estopped 
to prosecute this appeal by the fact that a decree identical in terms witb 
the one hère appealed from was entered in the United States circuit court 
for Indiana, and bas not been appealed from? The facts of the case are 
quite complicated, and many of them must be stated, for a clear under- 
standing of the issues. 

The Wabash, St. Louis & Pacific Railway Company, usually known as 
the "Wabash System," comprised, as its main line, a raiiroad which ran 
from Toledo, Ohio, west, through Ohio, Indiana, Illinois, and Missouri, to 
Kansas City. It was the resuit of a consolidation of separate railroads,— 
one in Ohio, one in Indiana, three or four in Illinois, and one or more in 
Missouri. First the Ohio and Indiana companies were Consolidated, then 
the companies east of the Mississippi river, and flnally, in 1880, ail of them 
were united in the Wabash, St. Louis & Pacific Company. Many of the 
constituent companies had issued bonds secured by mortgage upon their 
respective Unes, and as consolidations took place the new companies as- 
sumed the obligation of the mortgage and bonded debts of their con- 
stituents. When the Ohio and Indiana companies were united, in 1858, ua- 
dèr the name of the Toledo & Wabash Railway Company, there were two 
mortgages on the Ohio part,— one to the Farmers' Loan & Trust Company, 
trustée, to secure $900,000 of bonds, and a second to E. D. Morgan, trustée, 
to secure bonds amounting to $1,000,000. There were also two mortgages 
on the Indiana part,— one to the Farmers' Loan & Trust Company, trustée, 
for $2,500,000, and a second to E. D. Morgan, trustée, for $1,500,000. The 
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Toledo & Wabash Company, In 1862, Issued equipment bonds to the amount 
of $600,000, but gave no mortgage to secure them. It is $150,000, par value, 
of the equipment bonds, whieh. Is the subject-matter of thls appeal. In 
1865 the Toledo & Wabash Ealîway Company united with several IlIInola 
companies, and became the Toledo, Wabash & Western Company, with a line 
reaching from Toledo to the Mississippi river. It was thls consolidation whlch 
the suprême court of Ohio held, by vlrtue of the Ohio statute authorizing 
it, to hâve the efCect of fastening the equipment bonds as a lien on the 
property of the Toledo & Wabash Rallway Company, whlch passed to the 
new Company. The articles of agreement contained the followlng provi- 
sions: 

"Now, therefore, the sald companies, by their respective directors, agrée 
to consolidate their sald roads, property, and capital stock Into one Com- 
pany, upon the basls and conditions hereinafter speeified, to be submitted 
by the directors of each of sald roads, to the stockholders thereof , for rati- 
fication, to wlt: 

"The Toledo and Wabash Rallway Company enters Into said consolidation 
on the foUowing basls, viz.: 

Its capital Is $ 10,000,000 

Composed as foUows: 

First mortgage bonds $ 3,400,000 

Second mortgage bonds 2,500,000 

Convertible equipment bonds 600,000 

Convertible preferred stock 1,000,000 

Common stock 2,500,000 

"It Is further agreed that, on the terms and condition above speclfled, 
the four railroad companies hereto do agrée, each for itself, severally, that 
the several companies named shall be, and they hereby are, consolidated 
into and form one corporation," etc. "* * * It is further agreed that the 
bonds and other debts hereinabove speeified. In the manner and to the ex- 
tent speeified, and not otherwise provided for in thls agreement, shall, as to 
the principal and interest thereof, as the same shall respectively fall due, 
be protected by the said consolidated company, according to the true mean- 
ing and efCect of the instruments or bonds by whlch such indebtedness of 
the several consolidating companies may be evidenced." 

The new company, the Toledo, Wabash & Western Rallway Company, 
shortly after the consolidation, issued a mortgage to Knox and Jesup, trus- 
tées, upon its entire road, known as the "Consolidated Mortgage," with the 
purpose therein reclted of using the proceeds of their sale to take up and 
refund ail previous indebtedness, including the equipment bonds. The pur- 
pose was never carrled out, but some $2,500,000 of bonds were issued, and 
the proceeds expended for the use of the company. In the foreclosure of a 
subséquent mortgage, called the "Gold-Bond Mortgage," and the conséquent 
reorganizatlon, the property of the Toledo, Wabash & Western Company 
passed, subjeet to ail previous mortgages, to a consolidated company of the 
same three states, called the Wabash Rallway Company, which issued 
bonds amountlng to $2,000,000, secured by mortgage on its line, to Humph- 
reys and Lindley, trustées. Then the Wabash Company united with a Mis- 
souri company to make the Wabash, St. Louis, & Pacific Company a con- 
solidated company, of Ohio, Indiana, Illinois, and Missouri, with a Une of 
railway exteuding from Toledo to Kansas City. Thls company issued 
bonds amountlng to $17,000,000, and secured them by mortgage on its en- 
tire Une to the Central Trust Company, and James Cheney, of Indiana, as 
trustées. In 1884 the Wabash, St. Louis & Pacific Railway Company flled 
a bill In the circuit court for the Eastern district of Missouri against the Cen- 
tral Trust Company, a citizen of New York, and James Cheney, a citizen of 
Indiana, trustées under the last mortgage, averrlng Its insolvency, praying 
for the appointment of a receiver, the marshallng of liens upon it, the sale 
of its road, and a distribution of proceeds for the beneflt of its creditors. 
A slmllar blll was filed In the circuit courts for the Northern district of 
Ohio, and for other districts. Receivers were appointed, who took posses- 
sion of the railroad, and operated it. Shortly afterwards the Central Trust 
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Company and Cheney filed a blU to foreclose thelr mortgage in the state court» 
of the several states where the mortgaged property lay. Thèse suits were 
removed to the proper fédéral courts, and were consolidateJ wlth the In- 
solvency bills, so called, already referred tô. The consolidated causes pro- 
ceeded to decrees for sale in the various jurlsdictions. The property waa 
bid off In each court to James F. Joy and others, a purchaslng committee 
under a plan of reorganizatlon entered into by the foreclosing bondholders. 
The sales were conflrmed, and deeds ordered to be executed. The com- 
mittee took possession from the receivers of the part of the railroad west 
of the Mississippi river, but for some reason, not clearly disclosed in the 
record, the court did not order the receivers to deliver possession to the 
purchasers of the Unes east of the Mississippi. The sale of Joy aud associâtes 
in Ohio was expressly subject to the Humphreys and Lindley mortgage, the 
Knox and Jesup mortgage, the Oompton lien, if any he had, and the Ohio 
divlslonal mortgages. While the railroad in Illinois, Indiana, and Ohio was 
stlU In the hands of the receivers, Knox and Jesup began the proceeding 
in which this appeal was taken, by flling a bill against the Wabash, St. Louis 
& Pacific Raiiway Company to foreclose their mortgage In the circuit courts 
of Northern Ohio, Indiana, and Illinois, and for the appointment of re- 
ceivers, and made parties défendant those holding mortgages on the part of 
the road within each Jurisdiction, as well as the purchasing committee at 
the former sale. Humphreys and Lindley and the Farmers' Loan & Trust 
Oortjpany filed answers, which, by stipulation, were taken as cross bills, 
eetting up their mortgage liens on the Ohio property, and praylng a fore- 
closure and sale. The bills and cross bills ail averred that at the time of 
fillng the same the road was in the possession of the receivers appointed 
by the court below in the previous foreclosure suit. Citlzens of the same 
State appeared on both sides of the controversy thus prcsented. Compton 
was made a party. In the way already stated, both to the Indiana and Ohio 
bills and cross bills. The litigation in the courts of the three states pro- 
ceeded together. Mr. Justice Jackson, then the circuit judge for the Sixth cir- 
cuit, and Judge Gresham, the circuit judge for the Seventh circuit, sat together, 
heard the points in dispute argued, and made the same orders, in their 
respective jurisdictions. The pleadings in the court below are quite con- 
fusing, and do not seem to hâve been prepared or filed with much care to 
keep separate the jurisdictions of the circuit courts of the three districts 
in which the litigation was pending. The amended bill of Knox and 
Jesup recited that a similar bill had been filed in the Southern district of 
Illinois, and attached the same as an exhibit. Both bills made parties ail 
persons having or elaiming an Interest in any part of the Une in the three 
states. Among thèse défendants was James F. Joy, as substltuted trustée 
under the second Ohio divisional mortgage, and also as substltuted trustée 
under the second Indiana divisional mortgage. The cross bill of Humph- 
reys and Lindley, trustées under the mortgage Issued by the Wabash Raii- 
way Company on the entire Une east of the Mississippi river, made the 
same parties as in the amended bill. The amended cross bill of the Farm- 
ers' Loan & Trust Company, seeking to foreclose that part of the railroad 
lying in Ohio, only made parties défendant those having a mortgage lien 
on the Ohio Division. Compton was made a party to this cross bill, as was 
also James P. Joy, as trustée under the second mortgage on the Ohio prop- 
erty. By some error, Joy, as an answer to the amended bill of complaint, 
and the cross bUls of Humphreys and Lindley and of the Farmers' Loan & 
Trust Company, filed the same answer made by him In the Indiana suit. 
In which he only set up, and asked to be protected In, his rlghts as sub- 
stltuted trustée in the mortgage of the Wabash & Western Raiiway Com- 
pany, and made no avermeut or prayer in regard to the mortgage on the 
Ohio part of the railroad, in which he had also been substltuted as trustée 
in place of E. D. Morgan, trustée. Other answers were filed by parties 
défendant, and the cause proceeded In the three différent courts in Ohio, 
Indiana, and Illinois as If the same questions were pending In each court, 
and the same issues were raised, without respect to the territorial jurisdic- 
tion of each court. Identically the same decree, foreclosing ail the mort- 
gages on ail the railroad property east of the Mississippi river, divisional 
and otherwise, was entered in each district The decree was entered Marcb 
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23, 1889. Compton was not required to answer the bill and cross blUs 
until April following, so that when the decree for sale was passeâ, the coû- 
troversy over his claim was not at Issue. Thls decree, though entered in 
the circuit court for the Northern district of Ohio, purports to foreclose 
dlvisional mortgages In Indiana and Illinois, and to order to a separate 
sale property wlthout the territorial jurlsdiction o£ the court, although there 
is no prayer for such relief, and there Is nothing In the decree intended to 
operate upon the défendant mortgagor company to compel a conveyance of 
property in another jurlsdiction. The decree provided that each division of 
the road covered by an underlylng dlvisional mortgage should be offered 
separately, and then the whole road east of the Mississippi river should be 
offered as a unit. If the sum offered for the whole road exceeded the total 
of the separate bids, the road was to be struck ofC to the one making the 
unit bid, and the share of each division in the amount of the unit bid was 
to be determined in the proportion of the separate bids. The decree pro- 
vided that no bid should be recelved on the Ohio bid which did not equal 
the sum due on both the Ohio dlvisional mortgages, and that no bid should 
be recelved on the Indiana Division which did not equal the amount due 
on the first Indiana dlvisional mortgage. Under thls decree, Joy and his 
associâtes, the purchasing committee In the prevlous foreclosure proceed- 
ings, became the purchasers of the road, on their unit bid of $1.5,500,000. 
Thls exceeded by several thousand dollars the sum total of the bids on the 
separate divisions of the road. The separate bid on the Ohio property 
amounted to $2,840,595.68, or a llttle more than enough to pay the principal 
and interest of the two dlvisional mortgages, The separate bid on the In- 
diana Division was $3,650,000. Thls was about $1,300,000 less than would 
hâve been required to pay the second dlvisional mortgage on that division. 
The purchasing committee organized a new company, called the Wabash 
Railroad Company, to which they conveyed the railroad. 

The new company was made a party below to contest Compton's lien, 
and his right to a resale or rédemption of the Ohio property, and is a party 
to thls appeal, to oppose the reversai or modification of the decree, claim- 
ing to assert the rights of ail mortgagees whose interests passed to the pur- 
chaser by the foreclosure proceeding. Because of the discussion of the ef- 
fect of the decree for sale on Compton's right, it is necessary to niake a 
somewhat fuller référence to it. After findlng the amount due upon each 
mortgage, and foreclosing each mortgage in default of the several pay- 
ments dlrected to be made by the mortgagors, the decree ordered a sale at 
the City of Chicago, at which the mortgaged property should first be offered 
for sale separately, as described in each of the dlvisional mortgages. It 
was further provided that there should be deposited wlth the spécial mas- 
ter, as security for each bid, $100,000 in cash or in bonds; that after such 
bids had been made they should be accepted conditionally upon the resuit 
of the offer of the entire rallway as a unit; that, if the highest bid for the 
railroad as an entlrety exceeded the sum of the highest bids for the sepa- 
rate divisions, the entire property should be struck off ;^o the highest bid- 
der for the entire road; that in such case the court would distribute to 
each division its share of the unit bid, in proportion to the separate bids 
recelved for the separate divisions; and that in case of a sale of the prop- 
erty as a unit the purchaser must deposit, in cash or in bonds, $900,000, 
as a pledge that he would comply wlth his bid. The provision with référ- 
ence to the payment was as foUows: "There shall be paid in cash, of the 
priée at which the said mortgaged promises and property shall be sold. 
In addition to the amount which may be paid at the time of sale, such fur- 
ther sums thereafter of the purchase money as the court may direct. The 
remainder of such purchase price may be paid elther in cash or in bonds, 
with the overdue coupons thereto appertaining, at such proportion or value 
as the holders thereof would be entitled to receive thereon in case the said 
purchase price were paid by the purchasers in cash; and in ail cases in 
which bonds shall be recelved by the said spécial masters, whether as a 
deposit at the time of said sale or sales, to bind the bids thereat, or in pay- 
ment of the remainder of the purchase price at the time of the consumma- 
tlon of such sale or sales, the said bonds shall be so recelved at the rate 
or amount to which the holders thereof wUl be entitled to dividend thereon; 
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and,. in case of the receipt of bonds for security at the tlme of sale, the sàid 
spécial masters shall at tbe tlme exercise their judgment In determining tbe 
probable amount of the dlvidend to which such bonds will be entltled." 

The decree directed that upon the confirmation of the sale by the court, and 
the full payment of the entire purchase prlce, and the compliance by the pur- 
chaser with the condition of the sale and orders of the court in that behalf, 
the spécial masters should convey the property by good and suflScient deed 
to vest In the grantee "ail the right, title, estate, interest, property, and equity 
of rédemption, except as hereby reserved, of, in, and to ail and singular the 
real estate, property, premises, and franchises therein described, in fee simple 
forever, and shall entitle the grantees to the possession thereof." AU ques- 
tions of account between the several différent divisions of the railway as to 
eamings and expenses, as to payments made by the receivers on coupons or 
bonds secured by the mortgages upon the divisions, and ail questions of the 
disposition of the proceeds arislng from the sales under the decree, were re- 
served for future settlement and adjustment. The masters were required to 
pay the proceeds Into court, to remain subject to the further order of the 
court The decree then proceeded: 

"AU other questions arislng under any of the pleadings or proceedlngs hereln, 
not hereby disposed of or determined, are hereby reserved for future adjudi- 
cation, includlng the claim for unearned interest on bonds not yet due. And 
the défendant James Compton having in open court, on the final hearlng 
hereln, objected to the rendering or entry of any decree in this cause at this 
tlme, on the ground that the issue raised by the amendment to the complain- 
ants' amended and supplemental ancillary bill, and to the cross bill of the 
cross complainants Solon Humphreys and Daniel A. Lindley, trustées, and 
the ansvsfers of the défendant James Compton to be filed herein, hâve not 
been trled and determined, the court overrules such objection; and the de- 
fendant James Compton duly excepts to such, ruling, and the entry of this 
decree. But It is adjudged and decreed, in the premises, that the rendering 
and entry of this decree in advance of the trial and détermination of such 
issues Is upon and subject to the foUowing condition, to wit: If, upon the 
détermination of such Issues, it shall be adjudged by this court that the decree 
rendered by the suprême court of the state of Ohio in the suit brought by 
said James Compton against the Wabash, St Louis & Pacific Railway Com- 
pany and others, referred to in the pleading hereln, and the lien thereby de- 
clared and adjudicated in bis favor, continue in full force and effect, then 
the purehaser or purchasers at any sale or sales had hereunder of that por- 
tion of the property sold, covered, and affected by said lien, or the successors 
in the title of said purehaser or purchasers, shall pay to said James Compton, 
or his solicitors herein, within ten days after the entry of the decree herein 
in favor of said James Compton, the sum of three hundred and thirty-nine 
thousand nine hundred and twenty dollars and forty cents, vcith Interest 
thereon at six per cent, per annum from May 1, 1888, being the amount found 
due on the equipment bonds by hlm owned, by the suprême court of Ohio, 
in his said suit, upon the surrender by him of the bonds and coupons owned 
by him, referred îo in his pétition in such suit; and in default of such pay- 
ment this court shall résume possession of the property covered and afCected 
by the said lien of the défendant James Compton, and enforce such decree 
as it may render herein in his favor by a resale of such property, or other- 
■wise, as this court may direct. And it is further ordered and adjudged that, 
notwithstanding the entry of this decree, the said issues conceming the claim 
and interest of said Compton shall proceed to a final détermination and decree 
in accordance with the rules and practlce of this court, and any decree ren- 
dered thereupon shall bind the purehaser or purchasers at any sale or sales 
had hereunder, and ail persons and corporations deriving any title to or in- 
terest in the said property affected by such lien, from or through them, or 
any of them; and nothing in this decree contained shall be construed as an 
adjudication of any matter or thing, as against the said James Compton, or 
to préjudice, annul or abrldge any rlght, claim, or interest or lien which the 
said James Compton may hâve in, to, or upon the premises hereby directed 
to be sold, or any part thereof, or in, to, or upon any property whatsoever 
embraced in this decree, it being the intention to hereby préserve the rights 
of said Compton in the relation in which he now stands towards the mort- 



COMPTON V. JESUP. 273 

gagées, parties hereto." "Any sale, conveyance, or assignment of the rail- 
way and property herelnaboye deserlbed, made under this decree, shall not 
hâve the effect of discharglng any part of sald property from the payment, or 
contribution to the payment, of elaims or demands chargeable agalnst the 
same, whether for costs and ezpenses, the expenses of the receivership of 
said property, and the full payment of ail the debts and llabillties of the re- 
celvers of the Wabash, St. Louis & Pacific Railway Company, namely, Solon 
Humphreys and Thomas E. Tutt, Thomas M. Cooley and General John Mc- 
Nulta, or upon intervening daims and allowances that hâve been, or may 
hereafter be, chargea against the property of the Wabash, St. Louis & Pacific 
Railvfay Company, or any part thereof, or sald receivers, or either of them, 
or the adjustment of any equities arising eut of the same between the parties 
thereto, or thelr Buccessors, either by this court, or by the circuit court of the 
United States for the Eastem district of Missouri, or by any United States 
circuit court exercislng either original or anclUary jurlsdiction over said prop- 
erty of the Wabash, St. Louis & Pacific Railway Company, or any part 
thereof, or by any United States circuit court, to whlch any of the parties in 
the Consolidated cause of the Central Trust Company of New York and oth- 
ers against the Wabash, St. Louis & Pacific Railway Company and others, 
In the circuit court of the United States for the Eastem district of Missouri, 
Ineluding the receivers, hâve been by said circuit court of the United States 
remitted in proceedings or actions ancillary to the jurlsdiction of said last- 
named court, or otherwise. Nor shall any such sale, conveyance, transfer, or 
assignment made under and pursuant to this decree wlthdraw any of said 
railroad property or interests to be sold under this decree, as hereinbefore 
dlrected, from the jurlsdiction of this and the other courts aforesaid; but the 
same shall remain in the custody of the receiver until such time as the court 
shall, on motion, direct said property, in whole, or, from time to time. In part, 
to be released to the purchaser or purchasers thereof, or any of them, and 
shall afterwards be subject to be retaken, and, if necessary, resold, if the sum 
so charged or to be charged against said property, or any part thereof, or 
said receivers, shall not be pald wlthln a reasonable time after belng required 
by order of this or said other courts. The conveyance and transfer of said 
property sold under this decree shall be subject to the powers and jurisdlc- 
tlon of the said courts, and the purchasers of the property sold under this 
decree, or any part thereof, and the parties hereto, or thelr suceessors, shall 
thereby become and remain subject to said jurisdiction of said courts, so far 
as necessary to the enforcement of this provision of this decree; and such 
jurlsdiction shall continue until ail the elaims and demands that hâve been 
or may be allowed against sald property of the Wabash, St. Louis & Pacific 
Railway Company, or any part thereof, or sald receivers, by order of said 
courts, shall be fuUy paid and discharged. The provision aforesaid shall ap- 
ply to the purchasers of the same under this decree, and ail persons taking 
said property through or under them; but the foregoing provisions shall 
not, nor shaU any réservation of this decree contained, hâve the effect or 
be construed, nor are they or any of them Intended, to give to any elaims 
that may exist any valldlty, character, or status superior to what they 
now hâve, nor to décide or imply that any such elaims exist. The effect of 
said provisions and réservations shall be to prevent this decree operating 
as an additional défense to elaims, if any there are, prier in rlght to the 
liens of the mortgages upon sald property heretofore and hereby fore- 
closed, and to préserve the prier right and lien of such elaims, and ail allow- 
ances, If found and decreed to exist." 

The masters reported the making of the sale in accordance with the de- 
cree, and the sale was confirmed May 18, 1889. On June 18th an order re- 
quiring the masters to -exécute a deed, and to dellver possession, was made. 
This order recited that the purchasers had on deposit a large number of 
the bonds under ail the mortgages, giving the exact amount of each, and 
then proceeded: "And it further appearing that the said purchasers, by 
thelr said pétition, ofCer to deposit, at such time and In such amounts as 
the court may direct, cash sufficient to pay the expenses that the court 
may requlre to be pald, and to pay such sum on first mortgage bonds and 
funded debt bonds not deposited in said trust company as the court may 
v.68p.no.2— 18 
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direct to be pald in cash, and, as securlty for such payment, to deposlt ail 
or any part of the bonds held by sald trust company as the court may di- 
rect, and to substitute casli for bonds at such time and in such amounts 
as the court may require eaSh payments, and, further, to hold the said 
purchased property subject to be retaken by the court in the event any 
flash payments dlrected by the court shali not be made in pursuance of the 
court's directions. The court, thereupon, having duly considered the prem- 
ises, does order, adjudge, and decree that the prayer of said pétition be 
granted; that the said purchasers shall forthwith transfer to the said spé- 
cial masters, Bluford Wilson and A. J. Eicks, the bonds deposited with the 
Central Trust Company of New Yorls, and iiereinbefore mentioned, to be 
held and disposed of by said spécial masters as the court may direct. Not- 
withstanding such transfers of said bonds to said masters, said purchasing 
committee shall pay ail such sums as may be required from them in carry- 
ing out their purchase; and in case of their f allure to comply with any or- 
•ders of the court with respect thereto the court may retake the property, 
and ail of It, conveyed by said deed, and annul the tltle of the purchasing 
committee with respect thereto, and hold the same for further disposition, 
and as securlty for the rights of the bondholders under the varions mort- 
gages foreclosed. Upon such transfer the said spécial masters shall forth- 
with make, exécute, and dellver to said purchasers a deed or deeds convey- 
ing to them or their assigns, ail and slngular, the railways, promises, and 
property described in and covered by the said several mortgages foreclosed 
and sold as aforesaid under the decree in this cause, and ail the right, 
title, interest, and estate of ail the parties in said cause, of, in, and to the 
same, and each and every part thereof, except as partieularly reserved in 
and by said decree of foreclosure and sale, by a good and sufflcient deed 
therefor." Then foUowed an order to dellver- possession, closing with thèse 
words: "This order is made subject in ail respects to the provisions of said 
decree of March 23, 1889." On August 17, 1889, the court ordered "that 
the issues presented in this cause as to the lien and claim of James Comp- 
ton, made by the varions pleadings herein, upon and coneerning said claim 
and lien, and reserved in the former decree herein, saving the rights of sald 
Oompton, be, and the same are hereby, referred to Bluford Wilson," etc. 
The sijecial master reported that Compton's lien was a valid one, and that 
he was entitled, by the saving clause of the decree, to hâve the Ohio Di- 
vision resold, if the purchaser did not pay ofC his bonds, principal and inter- 
est, in full. The court below sustained the master in holding Compton's 
Uen valid, but decided, as already stated, that his only remedy was to re- 
deem the four dlvlsional mortgages,— two in Ohio, and two in Indiana. 
Compton's counsel flled affldavits at the final hearing below to show that 
their client was deterred from bidding by their adviee that the saving 
clause in the decree made it unnecessary for him thus to protect his claim, 
because, if his lien was held to be valid, the purchaser was required to 
pay it off, or let the property go to a resale, and that, but for his rellanee 
on the saving clause, Oompton eould easily and safely bave made a bid 
high enough to secure the payment of his claim from the proceeds of sale. 

The facts on which turned the issue as to whether the dlvlsional mort- 
gages were a flrst lien on the Toledo terminais were as follows: The first 
Ohio Company was the Toledo & Illinois Railroad Company. Its charter 
of incorporation, dated April 20, 1853, provided for building a railroad from 
the City of Toledo, through the countles of Lucas, Henry, Fulton, Défiance, 
and Pauldlng, or parts of said countles, to the west boundary Une of the 
State of Ohio, in the township of Harrison, in Pauldlng county. On Sep- 
t'ember S, 1853, it made a mortgage (known as the "First Ohio Mortgage") 
to the Farmers' Loan & Trust Company, to secure an issue of bonds 
amounting to $900,000. The property covered by that mortgage was de- 
scribed as follows, viz.: "Their road, made and to be made, including the 
right of way and the land occupled thereby, together with the superstruc- 
ture and tracks thereon, and ail rails and other materials and machlnery 
used thereon or procured therefor, including the furniture and equipments 
of the road, and those to be purchased or paid for with the above-described 
bonds, and the bridges, viaducts, culverts, fences, dépôt grounds, and build- 
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Ings erected or to be erected thereon, and ail franchises, rlghts, or privi- 
lèges of the said party of the first part of, in, to, or concerning the same." 
ïhe habendum clause is: "To hâve and to hold the said promises, and 
every part thereof, vyith the appurtenances, unto the same party of the sec- 
ond part." In June, 1856, the Toledo & Illinois Eailroad Company entered 
into an agreement of consolidation with the Lake Erie, Wabash & St. Louis 
liailroad Company, and the ïoledo, Wabash & Western Railway Company 
was thereby formed. That agreement provided that "ail mortgages given 
by elther of the parties shall be as valld and bindlng upon the whole of the 
road, real estate, fixtures, and personal property vyhich may be described 
in such mortgage as though the same had been originally executed by such 
Consolidated corporation." The Toledo, Wabash & Western Railway Com- 
pany made a mortgage, vFhich was subsequently foreclosed. By the decree 
of sale the purchaser of the Ohio part, Boody, took subject to the first mort- 
gage. Boody conveyed the Ohlo Division to a new Ohio corporation, organ- 
ized with power to construct, maintain, and operate a road from Toledo 
to the Indiana state Une, and called the Toledo & Wabash Railroad Com- 
pany. This Company, on October 12, 1888, gave a bond to Edwin D. Mor- 
gan, trustée, for $900,000, and secured it by mortgage of its railroad, made 
and to be made, ail right of way and ail land occupied thereby, together 
with the superstructure, dépôts, dépôt grounds, and buildings erected 
thereon, and the rails, tracks, side tracks, bridges, fonces, viaducts, cul- 
verts, rights, privilèges, franchises, and accessions of the party of the first 
part, together with ail its rolling stock, machinery, furniture, and equip- 
ments of its said road now and hereafter to be aequired; being the same 
property described in the deed of Matthew Johnson, marshal and com- 
missioner, to A. Boody, Esq., and dated October 8, 1858, and by A. Boody 
conveyed to the party of the first part. The habendum clause was: "To 
hâve and to hold the premises, and every part and parcel thereof, and ail 
its increase, accessions, and incidents, unto the said Morgan and his suc- 
cessors," etc. The condition of the mortgage and bond was that the To- 
ledo & Wabash Railroad Company would pay the §900,000 of bonds issued 
by the Toledo & Illinois Railroad Company, and secured by the first mort- 
gage. The mortgage recites that it is executed for the benefit of the bond- 
holders under the first mortgage. On October 15, 1858, the Toledo & Wa- 
bash Railroad Company gave a second mortgage to E. D. Morgan, trustée, 
in which the description of the property conveyed is the same as above, 
as is also the habendum clause. The true intent and meaning of this 
mortgage is declared to be as foUows: "First. That this mortgage attaches 
to the property above described, as subject to and subordinate to said 
bonds of the Toledo & Illinois Railroad Company, or said issue of nine 
hundred thousand dollars, whether evidenced by said bond of the party of 
the first part, made to Edwin D. Morgan, trustée," etc. "Second. That the 
party of the first part, or any railroad company Into which it may become 
a component part by consolidation, shall be chargeable with said sum of 
nine hundred thousand dollars, as a prlor lien and incumbrance to any 
other debt thereon." The Toledo & Wabash Railroad Company of Ohio, 
soon after executing the foregoing mortgages, entered into articles of con- 
solidation with the Wabash & Western Railway Company, an Indiana 
corporation, thereby forming the Toledo & Wabash Railway Company. It 
was provided in that agreement that aU mortgages given by either of the 
parties "shall be as valld and bindlng upon the whole of the road, real es- 
tate, flxtures, and Personal property which may be described in such mort- 
gage as though the same had been originally executed by such Consolidated 
corporation." This company took possession of the property, and operated 
it. Later it aequired certain terminal property in Toledo. It issued the 
equipment bonds. It made no mortgage at any time. In 1865 the Toledo 
& Wabash Railway Company and varions Illinois eompanies entered into 
an agreement of consolidation, whereby the Toledo, Wabash & Western 
Railway Company was formed. It was this agreement which created the 
lien in favor of the equipment bonds which was adjudicated In Compton's 
suit. 

Another issue raised by the bill and -iross bllls and Compton's answers 
was the effect of a decree of the United States circuit court of Indiana denying 
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the existence of a lien In favor of equlpment bonds of the same Issue as 
those held by Compton, upon the Ohlo decree in Compton's favor. It was 
contended by complaJnant below that Compton was a party to the Indlana 
decree, and was thereby estopped to plead the Ohlo decree. The master 
and the court below decided in Compton's favor on this point. The facts in re- 
spect to this issue were as follows: In 1878 one Tysen brought suit on be- 
half of himself and such other owners of equipment bonds of this issue 
as mlght désire to come into said suit, and contribute to the expense there- 
of, to establish that the bonds entitled their owners to a lien on the part 
of the Wabash main Une, extending from Toledo to the Illinois state Une. 
The cause was removed to the fédéral circuit court, and resulted in a de- 
cree sustaining the lien. Rallway Oo. v. Ham, 114 U. S. 587, 5 Sup. Ct 
1081. It was appealed to the suprême court of the United States. The de- 
cree of the lower court was reversed, and the bill of complainant was dis- 
missed. To this action Compton never became a party. His counsel did 
flle a brlef In the suprême court, but he pald no part of the expense of the 
suit. In 1880, pending the suit in the Indiana court, but prier to the rendi- 
tion of the Indiana decree, Compton began a suit in the common pleas 
court of Lucas county to establish and enforce a lien on the railroad ex- 
tending from Toledo to the Illinois state Une, by virtue of his ownership 
of $150,000 of the par value of thèse equipment bonds. Compton made 
parties to this suit ail the rallway companies succeeding the Toledo & 
Wabash Rallway Company (which Issued the equipment bonds) In the own- 
ership of the property, and ail the mortgagees whose mortgages were ex- 
ecuted, after the issuance of the bonds, except the Central Trust Company 
and Cheney, trustées, who took their mortgage pending the appeal from the 
common pleas decree. Neither the Farmers' Loan & Trust Company nor 
E. D. Morgan, trustées of the underlying Ohlo divislonal mortgages, were 
parties. In March, 1882, the common pleas court entered a decree sustain- 
ing the lien claimed, and ordered a sale of the part of the railroad in Ohlo 
to pay the amount of the bonds found due, subject to the prier lien of the 
mortgages of the Farmers' Loan & Trust Company and B. D. Morgan, trus- 
tée, on the same property. The cause was appealed to the district court 
of the proper Judicial district, and by that court reserved for décision to 
the suprême court of the state, which in 1888 sustained the ruling of the 
common pleas court (Compton v. Rallway Co., 45 Ohlo St. 592, 16 N. E. 
110, and 18 N. E. 380), found that the amount due on Compton's bonds was 
$339,920.40 with interest from May 1, 1888, and that this amount was a 
lien on the railroad in Ohio and Indiana, and ordered that, on default in the 
payment of the amount due after 10 days, the Ohio part of the road should 
be sold to enforce the lien. 

The finding and action of the suprême court of Ohio sufficiently appeared 
from the fifth and sixth paragi-aphs of Its decree, as follows: "That upon 
the consummatlon of such consolidation said bonds issued as aforesaid by 
the Toledo & Wabash Rallway Company, known as 'Equipment Bonds,' 
and ail moneys due and to grow due thereon, and among them such of said 
bonds as are now owned as aforesaid by the plaintifï, and the moneys due 
and to grow due thereon, became an équitable lien upon aU of the said 
railroad and real property, and the structures thereupon, and the flxtures 
and appurtenances thereto appertalnlng, which were owned by said Toledo 
& Wabash Rallway Company at the time of said consolidation, and which, 
through said consolidation, passed to and vested in the said Toledo, Wa- 
bash & Western Rallway Company, and which afterward passed to and 
vested in the défendant the Wabash, St. Louis & Pacific Rallway Com- 
pany, which last-named company was at the tlme of the commencement of 
this suit in possession of the same, being ail of its railroad, and property 
connected therewith, commencing in the city of Toledo, in the state of Ohio, 
and extending therefrom, through the counties of Lucas, Henry, Fulton, 
Défiance, and Paulding, in said state, and through the counties of Allen, 
Huntington, Wabash, Miami, Cass, Carroll, Tippecanoe, Fountain, and 
Warren, in the state of Indiana, to and termlnating at a point in the west 
Une of Statè Llne city, in said last-named county, and that said bonds are 
now a Uen on such railroad and property, and the plaintiff is entitled to 
enforce the same. That the said Uen of said bonds Is prior and superipr to 
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the rights, Interests, estâtes, daims, and Mens of the défendants In this 
action, and each of them, in and upon sald railroad and property, upon 
which said lien is hereby declared, and is prior and superior to the rights, 
Interests, estâtes, clalms, and liens of ail persons and corporations who 
hâve derived any such rights, estâtes, claims, and liens from, by, or through 
the said défendants, or any of them, since the commencement of this action, 
or otherwlse. But, as to ail that part of said railroad and property which 
is situate within the state of Ohio, such lien is inferior and subject, but in- 
ferior and subject only, to the twô mortgages mentloned in the pétition 
herein, one of which was executed by the Toledo & Illinois Railroad Com- 
pany to the Farmers' Loan & Trust Company on the 8th day of September, 
1853, for the security of the bonds of that company amounting to $900,000, 
due, as extended, August 1, 1890, and bearing interest at the rate of seven 
per cent, par annum, payable semiannually on the Ist day of February 
and August In each year, and the other of which was executed by the To- 
ledo & Wabash Railroad Company to Edwin D. Morgan, trustée, on the 
5th day of October, 1858, for the security of the bonds of that company 
amounting to $1,000,000, due on the Ist of November, 1878, and bearing 
interest at the rate of seven per cent, per annum, payable semiannually on 
the Ist day of May and November In each year. (6) That the said défend- 
ants, or any of them, pay to said plaintifC the said sum of $339,920.40 now 
due on said bonds owned by the plaintifC as aforesaid withln ten days from 
the entry of this decree, and. If default shall be made in such payment, 
that an order of sale issue for the sale, as upon exécution at law, of ail 
said railroad and real property, together with the structures thereupon and 
the flxtures and appurtenances thereto appertaining, upon which the lien 
of said bonds known as 'Equlpment Bonds' is hereby declared to exist, 
which is situated In the state of Ohio, and the jurisdiction of this court, 
subject, however, but subject only, to the lien of the two mortgages here- 
inbefore mentloned as executed by the Toledo & Illinois Railroad Company 
to the Farmers' Loan & Trust Company, and the Toledo & Wabash Rail- 
road Company to EdwIn D. Morgan, and to the indebtedness secured by 
each of said mortgages, and that from the proceeds of such sale the costs 
of this action, as taxed, to be paid, and the residue of such proceeds be 
brought into court, to abide its further order herein on the footing of this 
decree. That before offering the property, hereby directed to be sold, for 
sale, the olficer conducting the same shall cause the same to be appraised 
according to law by three disinterested freeholders of either or any of tbe 
counties in which the same is situated, and such appraisal shall be of the 
value of said property, subject to the incumbrance and lien of the two 
mortgages hereinbefore mentioned, as executed, respectively, by the Toledo 
& Illinois Railroad Company and the Toledo & Wabash Railroad Company, 
subject to which it is directed to be sold, and over and above the lien of 
.such mortgages, according to the amount of the indebtedness secured 
thereby, as the same shall be ascertained by the offlcer conducting such 
sale, with interest computed to the time of the sale." 

After this case had been appealed to this court, and before the bearing, 
a motion was made by appellees to dismiss the appeal, or affirm the de- 
cree of the court below, on the ground that since the rendition of the de- 
cree herein a decree had been rendered In the United States circuit court 
for Indiana, on the same cause of action, limiting Compton's remedy to a 
rédemption of the four senior mortgages,— two in Ohio, and two in Indiana, 
—and no appeal had been taken from that decree, and the record of the In- 
diana suit was flled to establish ground for the motion. The record shows 
that the Indiana decree was exactly like that from which this appeal was 
taken, and contalned the same provision in respect to Compton's lien, re- 
quiring him to redeem the Ohio and Indiana Division by payment of the 
amount due on both the Ohio and the Indiana divisional mortgages within 
10 days, or to be forever barred of elalming anythiug thereunder. 

JoLd h. Doyie, Judson Harmon, and John G-. Milburn, for appel- 
lant. 

Wager Swayne, Rush Taggart, and Henry Crawford, for Wabash 
R. Co. 



278 FEDERAL REPORTER, Vol. 68. 

Before TAFT and LUETON, Circuit Judges, and EIOKS, District 
Judge. 

TAFT, Circuit Judge, after stating the case, delivered tlie opinion 
of the court. 

The flrst ground pressed on us by appellant's counsel for reversing 
the decree of the circuit court is that there was no jurisdiction to 
enter it. The contention is — First, that the circuit court had no 
power to entertain and grant relief on the bill of Knox and Jesup, 
because the parties to it had not the necessary diverse citizenship; 
and, second, that no power existed to bring in Oompton, because, he 
being a citizen of the District of Columbia, Ms présence as a party 
would destroy the necessary diversity of citizenship, even if it before 
existed. It must be conceded that the circuit court had no juris- 
diction to hear and détermine the corilroversies presented by the 
Knox and Jesup bill, on the ground of diverse citizenship of the 
parties, for it did not exist. The jurisdiction was assumed on a very 
différent ground. When the bill was filed in the court below, the 
property which it was thereby sought to sell on foreclosure was in 
the possession of receivers appointed by that court in a previous. 
litigation instituted to foreclose mortgages junior to the Knox and 
Jesup mortgage, and to sell the road to pay ail junior liens and 
floating indebtedness. It is true, the litigation had proceeded to 
foreclosure sale and final decree; but for some reason, not plainly 
disclosed, the court refused to deliver possession to the purchasers, 
and retained it in the custody of the court for the purpose of pro- 
tecting the interests of ail the parties to the original litigation. 
Knox and Jesup wished to foreclose their mortgage, to marshal 
ail liens, to sell the road at the highest price, to préserve the road 
and its income from waste by the appointment of a receiver. It is 
manifest that no other court than that in which the receivers then in 
possession had been appointed could grant such relief. Whether 
other courts could decree foreclosure and marshal liens, or not, cer- 
tainly no other court could take possession of and sell the road, and 
deliver an unclouded title to a purchaser. If Knox and Jesup could 
not file their bill in tlie court below, then the act of that court in 
maintaining possession of the mortgaged property through its re- 
ceivers would resuit in great injustice to them, and would constitute 
an abuse of its process. To prevent this, the court below had in- 
hérent ancillary jurisdiction, pending its possession of the railroad, 
to hear and détermine ail pétitions for relief presented to it in respect 
of the possession and control of the road. It is of no importance 
that the custody of the railroad was likely soon to be changed from 
the court to the intending purchaser under the previous foreclosure 
proceedings, at which time any tribunal of compétent jurisdiction 
could give ail the relief prayed by Knox and Jesup. Their mortgage 
was then due. They were not obliged to await the uncertain delays 
of other litigation before taking steps to assert their rights. They 
therefore properly appealed to the court below, as the only tribunal 
which could do so, to give them adéquate relief at once; and this was 
properly accorded to them, without regard to the citizenship of the 
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parties to their bill. The foregoing reasoning la fully supported 
•by many décisions of the suprême court. Necessity and comity both 
require tbat wliere, by its ofHcers acting under color of its order ct 
process, a court bas taken into its custody property of any kind, 
another court, though of equal and co-ordinate jurisdiction, should 
not be permitted eitlier to oust the possession of the flrst court, oi 
in any way to interfère with its complète control and disposition of 
the property for the purpose of the cause in which its action bas been 
iuToked. This principle has been laid down by the suprême court of 
the United States in a long line of cases. Hagan v. Lucas, 10 Pet. 400 ; 
Williams v. Benedict, 8 How. 107; Wiswall v. Sampson, 14 How. 52; 
Peale v. Phipps, Id. 368; Bank v. Horn, 17 How. 151; Pulliam v. 
Osborn, Id. 471; Freeman t. Howe, 24 How. 450; Youlev v. Lavender, 
21 Wall. 276; Bank v. Calhoun, 102 U. S. 256; Barton v. Barbour, 
104 U. S. 126; Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct 27; 
Covell V. Heyman, 111 U. S. 176, 4 Sup. Ct. 355; Heidritter v. Oil- 
Cloth Co., 112 U. S. 294, 5 Sup. Ct 135; Gumbel v. Pitkin, 124 U. S. 
131, 8 Sup. Ct 379; Railroad Co. v. Gomila, 132 U. S. 478, 10 Sup. 
et 155; In re Tyler, 149 U. S. 181, 13 Sup. Ct 785; Porter t. Sabin, 
149 U. S. 473, 13 Sup. Ct. 1008; Byers v. McAuley, 149 U. S. 608, 13 
Sup, Ct 906. Again, every court has inhérent équitable power to 
preyent its own process from working injustice to any one, and may 
entertain a pétition by the aggrieved person, either in the form of a 
simple motion, or by intervention pro interesse suo in the cause in 
which the process issued, or by ancillary or dépendent bill in equity, 
and may afford such relief as right and justice require. The ex- 
istence of such a power, independent of statutory jurisdiction, is 
recognized by the suprême court in Freeman v. Howe, 24 How. 450; 
Minnesota Co. v. St Paul Co., 2 Wall. 609-633; Railroad Co. v. 
Chamberlain, 6 Wall. 748; Krippendorf v. Hyde, 110 U. S. 276, 4 
Sup. Ct 27; Pacific E. Co. of Missouri v. Missouri Pac. Ry. Co., 111 TJ. 
S. 505, 4 Sup. Ct 583; Stewart v, Dunham, 115 U. S. 61, 5 Sup. Ctll63; 
Phelps V. Oaks, 117 U. S. 236, 6 Sup. Ct 714; Dewey t. Coal Co., 
123 U, S. 329, 8 Sup. Ct 148; Gumbel v. Pitkin, 124 U. S. 131, 
8 Sup. et 379; Johnson v. Christian, 125 U. S. 642-646, 8 Sup. Ct 
989, 1135; Morgan's L. & T. Railroad & Steamship Co. v. Texas Cent. 
Ry. Co., 137 U. S. 171, 11 Sup. Ct 61. 

Now, it frequently happens that under the process of the fédéral 
«ourts, exercising the original and lawful jurisdiction conferred ex- 
pressly by the fédéral constitution and statutes, possession is taken 
and control exercised orer property in which persons not indispens- 
able parties to the suit hâve an interest, by lien, mortgage, and in 
<rther ways. In such cases there often is no diversity of citizenship 
between such persons and the plaintif? or défendant to the suit which 
would warrant the fédéral court in hearing an independent suit be- 
tween them. But it may be essential, to préserve intact their rights 
in the property, that such'third persons should be permitted, at once, 
to bave spécifie relief, which can only be granted by a court having 
possession and control of the property. And yet, in accordance with 
the principle already stated, no court but the fédéral court can exer- 
■oise possession and control over the property in its custody. Of 
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necessity, theref ore, the fédéral courts exercise an ancillary juris- 
diction in such cases; and tMrd persons are permitted to come into 
the fédéral court, and set up their interest in the property, and 
secure the same full and adéquate protection and relief to which they 
would be entitled in auy court of compétent jurisdiction, were the 
property not impounded in the fédéral court. In Preeman v. Howe, 24 
How. 450, a sheriff, under a replevin from a state court sued out by 
mortgagees of a railroad company, ousted a United States marshal 
from possession of certain railroad cars attached by him under 
mesne process from a fédéral court. The act of the sheriff was held 
void, without respect to the merits of the conflicting claims of the 
plaintiffs in the two proceedings, because the cars were in the custody 
of the fédéral court, and beyond the reach of the sheriff, when he 
served the replevin. And it was answered, to the argument that 
in Uus way the replevying mortgagees were left remediless, be- 
cause their citizenship prevented recourse to the fédéral court, that 
the fédéral court, to prevent such abuse of its process, had jurisdic- 
tion, ancillary to its original jurisdiction asserted in the attachment, 
to afford the mortgagees ail the relief they could obtain in any court 
where the jurisdiction was not limited by citizenship. In Bank t. 
Calhoun, 102 U. S. 256, a fédéral court had taken possession, by its 
receiver, of the mortgaged railroad in a foreclosure suit. In an ac- 
tion between other parties, an attachment was sued out, and levied 
upon the road. It was held that the fédéral court, having drawn to 
itself the subject-matter of the litigation, had acquired the right and 
jurisdiction to décide upon ail conflicting claims to the possession and 
control of the road, and that the attachment suit which had begun in 
the state court could be properly removed, by stipulation of the 
parties, to the fédéral court, because, in the language of Justice 
Miller: 

"The parties did no more than what they could hâve been compelled to 
do by the Injunction of the latter [that Is, the fédéral court], and what 
would hâve been done by such compulsory order, if they had not submltted 
to it by agreement," 

In Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27, a marshal, 
on mesne process issuing out of the fédéral court, attached property, 
as the property of the défendant, in the possession of another, who 
claimed to own it. It was held that this other, although a citizen 
of the same state as the défendant, might seek redress in the fédéral 
court, either by a pétition pro interesse suo, or by ancillary bill, or by 
summary motion, according to circumstances. In this case Mr. Jus- 
tice Matthews reviews the décision and language of Mr. Justice Nel- 
son in the case of Freeman v. Howe, and, speaking for the court, f ully 
approves the same. He said: 

"It has been sometimes said that this statement was obiter dictum, and 
not to be treated as the law of the case; but it was, in point of fact, a sub- 
stantial part of the argument in support of the judgment, and, on considéra- 
tion, we feel bound to confirai It, in substance, as logically necessary to it. 
For if we afflrm, as that décision does, the exclusive right of the circuit 
court in such a case to maintain the custody of property seized and held 
under its process by its officers, and thus to take from owners wrongfuUy 
deprived of possession the ordinary means of redress by suits for restitji- 
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tion in state courts, where any one may sue, wlthout regard to cltlzenshlp, 
ît Is but common justice to fumlsli tliem wltli an equal and adéquate rem- 
edy in the court itself wliicli maintains eontrol of the property; and as thls 
inay net be done by original suits, on account of tlie nature of the juris- 
diction, as limited by différences of eitizenstiip, it can only be accomplislied 
by the exercise of the inhérent and équitable powers of the court In ancillary 
and dépendent proceedings incidental to the cause in which the prop- 
erty is held, so as to give to the claimant from whose possession it has 
been taken the opportunity to assert and enforce his right." 

In Gumbel v. Pitkin, 124 U, S. 132, 8 Sup. Ct. 379, a United Statea 
marshal, by invalid procesa issued from a fédéral court, took pos- 
session of property. A sherifif sought to levy on the property by 
virtue of a lawful attachment for a state court, and left it with the 
marshal as garnishee. Subsequently the marshal sold the property 
mder a ralid process coming to his hands after the sherifE's at- 
tempt at garnishment It was held that the plaintifE in the state 
attachment proceedings might intervene in the fédéral court, and 
be awarded the priority to which he would hâve been entitled had 
the sheriff been permitted to make an actual levy under hi» writ. 
Said Mr. Justice Matthews, in summing up the conclusion of the 
court: 

"The case, therefore, stands thus: For the reasons growing out of the 
peculiar relation between fédéral and state courts exercising co-ordinate 
jurisdiction over the same territory, the circuit court acquired the exclusive 
jurisdiction to dispose of the property brought into its custody under color 
of its authority, although by illégal means, and to décide ail questions of 
confllcting right thereto. The plaintiff in error, having pursued his remedy 
by action against his debtor in the state court, to which alone, by reason of 
citizenship, he could resort, attempted the levy of his writ of attachment 
upon the goods in the possession of the marshal. Not being allowed to 
wlthdraw from the marshal the actual possession of the property sought 
to be attaehed, he served upon the marshal notice of his writ as garnishee. 
Not being able by this process to subject the marshal to answer personally 
to the state court, he made himself a party to the proceedings in the cir- 
cuit court, by Its leave, and proceeded in that tribunal against Its officer 
and the creditors for whom he had acted. On a regular trial it appeared 
as a fact that at the time of the notice the marshal was in possession of the 
property wrongfully, as an officer, and therefore chargeable as an indi- 
vidual. It was compétent for the circuit court, and, having the power, it 
was its duty, to hold the marshal liable as garnishee; and having In Its 
custody the fund arising from the sale of the property, and ail the parties 
interested in it before it, that court was bound to do complète justice be- 
tween ail the parties, on the footing of thèse rights, and give to the plain- 
tiff in error the priority over ail other creditors to which, by virtue of his 
proceedings, and as prayed for in his pétition of Intervention, he was en- 
titled." 

The case most like the case at bar is that of Morgan's L. & T. Rail- 
road & Steamship Go. v. Texas Cent. Ey. Co., 137 U. S. 171, 11 Sup. 
Ct. 61. In this suit the complainant company, a citizen of Louisiana, 
flled a bill in a circuit court of the United States sitting in Texas 
against the Texas Central Eailway Company, a citizen of Texas, 
against the Farmers' Loan & Trust Company, a citizen of New York, 
and the Metropolitan Trust Company, a citizen of New York, seek- 
ing to hâve certain debts owing by the Texas Central Railway Com- 
pany to it declared a lien on the railroad of the railway company, 
prior in right to mortgages upon the same road held by the other 
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défendants the two trust companies. A receiver had been appointed 
in the original suit. Subsequently the Farraers' Loan & Trust Com- 
pany filed its cross bill against the complainant and its codefend- 
ants, including the Metropolitan Trust Company. As the two trust 
companies were citizens of the same statè, — New York, — the juris- 
diction of the court could net be maintained to give relief on the 
cross bill, if it depended on diverse citizenship. Objection was 
taken to the action of the court in granting foreclosure upon the 
cross bill, but the objection was not sustained in the suprême court 
of the United States. Said the chief justice, on page 201, 137 U. S., 
and page 61, 11 Sup. Ct. : 

"It may be that, so far as It sought the further ald of the court beyond 
the purposes of défense to the original bill, it was not a pure cross bill, but 
that is immaterial. The subject-matter was the same, although the com- 
plainant in the cross bill asserted rights to the property différent from those 
allowed to it in the original blU, and claimed an affirmative decree upon 
those rights. A complète détermination of the matters already in litigatlon 
could not hâve been obtained, except through a cross bill, and différent re- 
lief from that prayed in the original bill would necessarily be sought. 
* * * And wheiher this bill be regarded as a pure eroaa MU, as an orig- 
inal bill in the nature of a cross bill, or as an original bill. there Is no error 
calling for the dlsturbànce of the decree because the court proceeded upon 
it in connection wlth the other pleadings. The jurisdiction of the circuit 
court did not dépend upon the citizenship of the parties, but on the subject- 
matter in litigation. The property was in the actual possession of that 
court, and thls drew to It the right to décide upon the conflicting claims t» 
its ultimate possession and control." 

The clause in the f oregoing which we hâve italicized shows clearly 
that the ancillary jurisdiction of the fédéral court growing out of 
its possession of property may be invoked by original bill as well as 
by intervening pétition. 

Other cases to the same point are Trust Co. v. Bridges, 6 C. C. A. 
539, 57 Fed. 753; Conwell v. Canal Co., 4 Biss. 195, Fed. Cas. No. 
3,148; Carey v. Railway Co., 52 Ped. 671. 

The bill of Knox and Jesup was therefore cognizable by the court 
below, as ancillary to the litigation in which the mortgage of the 
Central Trust Company and Cheney, trustées, was foreclosed. That, 
it will be remembered, was a consolidation of the insolvency bill flled 
by the Wabash, St. Louis & Pacific Eailway Company against the 
Central Trust Company and others, and of the foreclosure bill s of 
the Central Trust Company removed from the state court. Some 
claim is made that the fédéral court had no jurisdiction to entertain 
the insolvency bill, because such a proceeding was without précè- 
dent. Whether précédents in equity practice and jurisprudence jus- 
tified the bill was for the décision of the court in which the bill was 
filed. It cannot be reviewed in this proceeding, which, while dé- 
pendent on that, and ancillary to it, is collatéral to it, in so far as to 
prevent an examination of the correctness of the orders and decrees 
made in it. Railroad Co. v. Humphreys, 145 U. S. 82, 12 Sup. Ct. 
787; Mellen t. Iron Works, 131 U. S. 352, 9 Sup. Ct. 781. The ju- 
risdictional fact upon which the right of the court below to hear 
and détermine the cause of action presented by Knox and Jesup's 
bill rested was the pending possession by that court's receivers of 
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the property sought to be sold in foreclosure. Johnson v. Christian, 
125 r. S. 642-646, 8 Sup. Ct 989, 1135. It was unnecessary to 
look f urther, for, even if the order nnder which that possession had 
been taken was irregular or erroneous, Grumbel v. Pitkin, Krippen- 
dorf V. Hyde, and Freeman v. Howe, cited above, ail show that such 
possession would impose upon the court the duty, and would draw 
to it the jurisdictional power, of granting any relief requiring for 
its full measure the possession and control of the property. 

It is further objected that the court below had no power to take 
possession of the railroad property by its receivers in 1884, pending 
the suit of Compton, in the common pleas court, to subject the prop- 
erty to the payment of his liens. The argument is that Oompton's 
suit was in the nature of a proceeding in rem, which impounded the 
property, and excluded any other court from assuming actual posses- 
sion of it. Heidritter v. Oil-Cloth Ce, 112 U. S. 294, 5 Sup. Ct. 135, 
is cited in support of this proposition. That was an ejectment suit. 
The plaintifif claimed under a sheriff's deed executed to a purchaser 
at a judicial sale by order of a state court, in a proceeding to enforce 
a mechanic's lien against the premises in controversy. The défend- 
ant claimed under a marshal's deed executed to the purchaser at a 
judicial sale by order of a fédéral court, in a proceeding, under the 
internai revenue laws, to f orfeit the premises because used for illégal 
distilling. When claims for the mechanics' liens were filed, and 
suits were brought to enforce the same, in accordance with the New 
Jersey statute, the premises were in the actual custody of the United 
States marshal, who had taken possession under process of attach- 
ment issued on an information to enforce a forfeiture, which result- 
•ed subsequently in a sale, and the deed under which défendant 
claimed. The sale under the proceedings in the state court took 
place a few days after that by the United States marshal. It was 
held that proceedings begun in the state court in the nature of pro- 
ceedings in rem to subject the premises to sale were ineffectuai to 
confer any légal title on a purchaser, if at the time they were begun 
the property was in the actual custody of the fédéral court for the 
purpose of a judicial sale by the latter court. It was not decided, 
however, that the proceedings in the state court might not be valid 
to establish the lien. The holding was expressly limited to the point 
that a deed under the state proceeding vested no légal title, 
as against the title conferred by the court ârst having actual 
custody of the property. It was the actual custodj^ of the 
premises in the fédéral court which excluded the right of an- 
■other court to entertain jurisdiction of a proceeding to sub- 
ject the property thus removed from its control and disposition 
to a sale for the purpose of vesting a title superior to that 
which might be conferred by the fédéral court. Mère coustruc- 
tive possession would not hâve been enough to exclude posses- 
sion by another court. In a conflict of jurisdictions, it is manifest 
that there can be no constructive possession by one court, where it 
cannot take actual possession, but it by no means follows that the 
constructive possession of one court will exclude the actual taking 
possession by another. For this reason, even if the proceeding in 
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the Lucas common pleas to establish Compton's lien was a proceed- 
ing in rem, it did not involve the actual seizure of the property pend- 
ing the suit, and did not, therefore, prevent the fédéral court from 
taking actual possession of the property, through its receivers, in a 
proceeding to foreclose mortgages and other liens than Compton's. 
This objection to the jurisdiction of the court below over the Knox 
and Jesup bill cannot, therefore, be sustained. 

We eome now to the objection that, even if the jurisdiction of the 
bill be conceded, the court had no power to bring Çompton before it. 
The argument is that the right of the fédéral court to grant relief 
to persons claiming an interest in property in its custody, without 
regard to their citizenship, is founded on its duty to prevent an abuse 
of its process to the préjudice of étrangers to the suit, and is dé- 
pendent on the wish of such strangers to secure that relief, express- 
ed in an affirmative and voluntary appeal for the aid of the court, 
and that no power exists in the court to compel such a stranger to 
come into court, against his will, simply because he claims an inter- 
est in the property impounded, if his citizenship would prevent the 
issue of such process against him in the original suit. Let it be con- 
ceded, for the purpose of the argument, that the distinction made 
is a Sound one. It does not help Compton. He was not brought 
into court to prevent préjudice to him by the fédéral court's posses- 
sion of the res. He was brought into court to prevent préjudice to 
Knox and Jesup, who, otherwise having no right to invoke the action 
of the fédéral court, did so on the ground that its possession of the 
res prevented their getting full and adéquate relief in the state tri- 
bunals, and who were therefore entitled to bring into the case every 
one whose présence as a party was necessary to give them such re- 
lief. They had the right to hâve the railroad sold free from ail liens, 
so that the purchaser should hâve an unclouded title, and this could 
not be done without Compton's présence. Compton was not a rési- 
dent of the district in which the court's ordinary process ran, and he 
could not be brought in by subpoena. Knox and Jesup's bill was, 
however, a proceeding against property in the jurisdiction of the 
court. It was compétent for congress, in such a case, to provide for 
constructive service, which would bind the person against whom it 
issued to the extent only of the res which lay within the territorial 
jurisdiction of the court. Pennoyer v. Neff, 95 U. S. 714; Heidritter 
V. Oil-Cloth Go., 112 U. S. 294, 300, 301, 5 Sup. Ct. 135. Statutory 
provision of this kind is found in section 8 of the act of March 3, 
1875 (18 Stat. 470), which was not repealed by the jurisdiction act 
of March 3, 1887 (24 Stat. 552), or of August 13, 1888 (25 Stat. 483), 
and is still in force. It provides: 

"That when In any suit, commenced In any circuit court of the United 
States, to enforce any légal or équitable lien upon or claim to, or to remove 
any incumbrance or lien or cloud upon the title to real or Personal prop- 
erty wlthln the district where such suit is brought, one or more of the de- 
fendants thereln shall not be an inhabitant of or found within, the said 
district, or shall not voluntarlly appear thereto, it shall be lawful for the 
court to make an order directing such absent défendant or défendants to 
appear, plead, answer, or demur, by a day certain to be deslgnated which 
order shall be served on such absent défendant or défendants, if practica- 
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ble, wherever found, and also upon the person or persons in possession or 
charge of said property, If any there be; or where such personal service 
upon such absent défendant or défendants is not practicable, such order 
shall be publlshed in such manner as the court may direct, not less than 
once a week for six consécutive weeks; and in case such absent défendant 
shall not appear, plead, answer or demur within the time so limited, or 
•withln some further time to be allowed by the court, In its discrétion, and 
upon proof of the service or publication of sald order, and of the perform- 
ance of the directions contained in the same, it shall be lavfful for the 
court to entertain jurisdlction and proceed to the hearing and adjudication 
of such suit in the same manner as if such absent défendant had been 
served with process within the said district; but said adjudication shall, 
as regards said absent défendant or défendants without appearauce, affect 
only the property whlch shall hâve been the subject of the suit and under 
the jurisdlction of the court therein. within such district" 

The meaning of this statute is not doubtful. It applies to every 
suit of tlie kind mentioned in the section provided, only, the circuit 
court of the United States in which the proceeding is taken has 
otherwise jnrisdiction of it Whether it be a suit arising under the 
laws and constitution of the United States, or a suit to which the 
United States is a party, or a suit in which there is a controversy 
between citizens of différent states, or a suit like the one at bar, of 
which the circuit court has jurisdiction indispensable and ancillary 
to its original jurisdiction, if it also satisâes the description of the 
statute, tiie process therein provided is available. The case of 
Brigham v. Luddington, 12 Blatchf. 237, Fed. Cas. No, 1,874, 
has nothing in it to conflict with this conclusion. In that case, 
Circuit Judge Woodruff refused to make an order for substituted pro- 
cess against the owner of the property, because he was a citizen of 
the same state as the complainant, and his présence as a party would 
oust the jurisdiction of the court. The bill was an .original one, and 
the jurisdiction could only rest on diverse citizenship. In the suit 
at bar, Compton's présence as party défendant would not oust the 
jurisdiction of the court, because, as already shown, it is not dé- 
pendent on diverse citizenship, The circuit court had jurisdiction 
of the cause otherwise than by virtue of the section above quoted. 
The suit was brought to enforce a légal and équitable lien on real 
estate lying in the district, and to remove the cloud of Compton's 
lien from the title of the purchaser at the f oreclosure sale. Comp- 
ton was therefore properly brought into court by the substituted or 
constructive process provided in the section above quoted. Far- 
mers' Loan & Trust Co. v. Houston & T. C. By. Go., 44 Fed. 115; Grée- 
ley V. Lowe, 155 U. S. 58, 15 Sup. Ct. 24. 

Having disposed of the jurisdictional objections to the decree be- 
low, we now come to consider the merits of the case. We fully con- 
cur with the court below in its holding that the decree in the 
Tysen or Ham suit in Indiana did not bind Compton, or prevent his 
pursuing his remedy in the court of Ohio, if he chose to do so. The 
bill in the Tysen suit only made parties to it those equipment bond- 
holders who chose to come in and contribute to the expansés of it. 
Compton did not do either. The Ham decree was no bar to Comp- 
ton's prosecuting the Ohio decree in his favor, for the reasons which 
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we quote from the opinion of the learned circuit judge in the court 
below : 

"First, because he was not a party to that proceeding, aad did not ap- 
pear thereln; second, because the Ham suit was not, in Its Inception, or at 
the time Compton commenced hls action in the state court, such a class 
suit, or se représentative In Its character, as to bind hlm wlthout his be- 
ing or beeoming an actual party thereto (Pom. Rem. & Rem. Rights [2d 
Ed.] 396-399); and, thlrd, because. If the Ham suit had been so représenta- 
tive In its character as that the decree of the suprême court thereln could 
or would hâve concluded said Compton on the question of the lien of tlie 
equlpment bonds, nelther the pendency of said suit, nor the decree of the 
suprême court was ever interposed by the défendants to hls suit in the state 
courts, either by way of abatement, or in bar thereof, although ample time 
and opportunlty so to do was afCorded them. Grant v. Ludlow, 8 Ohio St. 
1; Matthews v. Davis, 39 Ohio St 55; Dimock v. Copper Co-, 117 U. S. 560, 
6 Sup. et. 855." 

We corne next to the question whether the Ohio divisional mort- 
gages cover the Toledo terminal property. The facts appear in the 
statement of the case at length. The propositions of Compton's 
counsel are as follows: First. No property can be included in an 
after-acquired property clause in a railroad mortgage, except that 
which is acquired by the mortgagor or its successor in title by virtue 
of the franchises under which the mortgagor issued the mortgage. 
Second. The Toledo terminais were acquired by the Toledo & Wa- 
bash Eailway Company, which, being a Consolidated company of 
Ohio and Indiana, took them under new franchises, received directly 
from the state, and not under old franchises, received by assign- 
ment from its predecessors in title to the railroad. Therefore the 
terminais are not included in the after-acquired property clauses of 
mortgages executed by such predecessors. The extent of the prop- 
erty included in the grant of a mortgage by a railroad company dé- 
pends on two questions: First, what property had it the power to 
mortgage? and, second, what property did it intend to mortgage? 
Section 3287 of the Revised Statutes of Ohio, in force at the time of 
the issuance of the divisional mortgages, permitted railroad com- 
panies of Ohio to issue bonds and notes, and to secure them by a 
pledge of their property and income. It was held by the suprême 
court of Ohio that the power to mortgage property and income in- 
cluded power to mortgage after-acquired real and personal prop- 
erty. "The pledge is to be ail the property and income. The in- 
come intended must hâve been the future income, and was to be 
produced by property in possession, and to be acquired. If the 
future product can be conveyed, why not that by which it is credit- 
ed?" Coe v. Railroad Co., 10 Ohio St. 372-393; Pennock v. Coe, 23 
How. 117. We hâve no doubt that under thèse two décisions a rail- 
road company authorized by its charter to build and operate a rail- 
road between two named points would hâve the power to mortgage 
its road then built, or to be built by itself or by any successor in title 
to the same railroad, whether exercising the mortgagor's franchises, 
or similar franchises granted by the same sovereign. What is mort- 
gaged is the property, and ail accretions to the property possible 
within the limitations of the then charter; and it does not seem to 
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us material whether the successor in title to the railroad acquire» 
such accretions under the eame franchises as those under which the 
road was first projected and constructed, or under new franchises of 
the same effect and character. It may be conceded that under the 
décision of Shields v. Ohio, 95 U. S. 319, and other cases, the Con- 
solidated corporation acquired its franchises anew from the state, 
and not from its predecessors in title; but the acquisition of terminal 
property at Toledo was as much permitted under the franchises en- 
joyed by the divisional mortgagors as under those under which it 
was actually acquired, and such terminal property would hâve been 
as properly appurtenant to the Ohio Division as to the Consolidated 
Une. The right to mortgage after-acquired property is not neces- 
sarily dépendent on the right to mortgage franchises. There is noth- 
ing in the case of Coe v. Railroad Co., or of Pennock v. Coe, to jus- 
tify such a view. The suprême court of Ohio, as we hâve seen, based 
its décision that power existed to mortgage after-acquired property 
on the provision of the statute that property and income might be 
pledged. Indeed, under the Ohio statute, it is doubtfui whether the 
company had any right to mortgage its franchises. The décision of 
the suprême court of the United States in Pennock v. Coe does not 
deal with the question of franchises, and does not make its conclu- 
sion in the case dépend thereon. We are of opinion, therefore, that 
an Ohio railway corporation has the power to mortgage its railroad, 
and any subséquent accessions or accretions properly appurtenant 
thereto, acquired either by itself or any successor in title, whether 
the road be then maintained by virtue of the original franchises, or 
of franchises newly acquired from the state. 

The question remains, therefore, what did the mortgagors intend 
to mortgage? Did they intend to limit the efEect of the after-acquir- 
ed property clauses to that which was acquired under their own 
franchises, or did they intend to make the clauses cover every addi- 
tion and accession to the same railroad which they were construct- 
ing and operating, whether that railroad passed into the hands of a 
new company, with new franchises, or continued in opération under 
the then franchises? There can be no doubt of the intention of the 
parties upon this point. It was the road of the two mortgagor com- 
panies, made and to be made together, with the necessary dépôt 
grounds and dépôt buildings, erected and to be erected. What was 
the road? It was the road running from Toledo to the west Une of 
Paulding county. No question can be made of its identity. It is 
not disputed that the Toledo terminal property hère in question is a 
proper part of this railroad which the original Toledo & Illinois Eail- 
road Company and its successors in title had full charter powers to 
build and operate. It was obviously the intention of each of the 
mortgagor companies that whatever was added to the railroad at 
each of the terminal points named for use as part of it should be em- 
braced by the mortgage. Every person or company acquiring the 
railroad thus described, or any interest in it, from the mortgagor 
companies, took title subject to the mortgages thus construed, and, 
in making additions or accessions within the terms of the mort- 
gage, was estopped by privity of title with the mortgagor companies 
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to deny thait such accretions were subject to the mortgage lien. Rail- 
road Co. v. Cowdrey, 11 Wall. 459-481. The mortgage of the Toledo 
& WalMish Eailroad Company, the Ohio constituent of the Toledo & 
Wabash Eailway Company, expressly recognized that the Toledo & 
Illinois mortgage — the flrst Ohio divisional mortgage — was a lien 
prior in right upon its road, constructed and to be constructed, and 
its terminal property, acquired and to be acquired; and upon that 
^ame property it imposed the lien of its own mortgage, as a second 
or junior lien to that of the Toledo & Illinois Railroad Company. 
In this junior mortgage the mortgagor makes référence to the prob- 
ability of its consolidation with another company, and a few days 
thereafter, really as part of the same transaction, it made the agree- 
ment of consolidation which resulted in the Toledo & Wabash Eail- 
way Company. It certainly could not hâve intended that the af ter- 
acquired property clause in its mortgage was to hâve no effect except 
during the few days before it should be consolidated into the Toledo 
& Wabash Kailway Company. Manifestly it intended that its mort- 
gage should cover ail the property acquired by the newly-consoli- 
dated company which would hâve been a legitimate accession to 
the railroad it proposed to contribute to the new company, had 
uo consolidation taken place. It is immaterial what construction 
would hâve been put upon the flrst divisional mortgage (that of 
the Toledo & Illinois Railroad Company), standing alone. The 
second divisional mortgage expressly recognizes the lien of the 
flrst mortgage as covering the same property, acquired and to be ac- 
quired, which the second divisional mortgage covers. As the sec- 
ond divisional mortgage was necessarily intended to cover property 
acquired by the Toledo & Wabash Eailway Company, the successora 
in title to the railroad are estopped to deny, by the récitals of the sec- 
ond mortgage, that the flrst mortgage did not cover the same prop- 
erty as the second. Hence our conclusion is that both divisional 
mortgages were intended to cover the legitimate accretions to the 
railroad running from Toledo to the Indiana line, properly appurte- 
nant thereto. It is conceded that the Toledo terminais come with- 
in this description. 

We next come to the f orm of relief to which Compton's decree en- 
titled him in the court below. Whether the decree established in 
his favor an indivisible lien on the railroad extending from Toledo 
to the Illinois state line, or a lien on the Ohio Division only, it is cer- 
tain that it was junior to the Ohio divisional mortgages, and also to 
the Indiana divisional mortgages, if it extended to Indiana. As 
Compton was properly made a party to the action of foreclosure by 
the divisional mortgagees, a sale in such a proceeding would ordi- 
narily pass to the purchaser a title clear from Compton's lien, which 
would be transferred to the proceeds of sale, and would be satisfled 
ont of what should remain after the satisfaction of the prior division- 
al mortgages. If the amount realized by the sale was not sufficient 
to pay the prior mortgages, Compton's lien would entitle him to 
nothing, but the railroad in the hands of the purchaser would never- 
theless be forever discharged from its incumbrance. The record 
discloses that the amount realized at the sale from the Ohio Division 
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was not more than enough to pay thé divisional mortgages, while the 
Indiana Division did not bring çnough to pay in full ite second divi- 
sional mortgage. XJnless tàere was something in the decree for sale 
which held the railroad in the hands of the purchaser still subject 
to Compton's lien, his lien was foreclose,d, and his remédies were 
exhausted by the sale. This brings us to the proper construction of 
the so-called "saving clause" in the decree. At the time the mort- 
gagees were pressing the court below to order a sale, in March, 1889, 
it had just decided that Compton was properly brought into court; 
and that he must answer. The averments of the bill and cross bill» 
which he was required to answer attacked the validity of his Ohio 
decree and the lien thereby declared, and the prayer was that he 
might be forever barred from enforcing either. The proposed decree 
for sale fixed the amount due on, and the priority of, every mortgage 
set up in the cause. The purchasing committee of reorganizing 
bondholders had, we may infer from the schedule of bonds after- 
wards deposited by them, as well as from their purchase of the road 
under the previous foreclosure, bonds of every class to enable them 
safely to make bids of large amounts, and to protect the interests 
of those whom they represented. Compton was an outsider, and, 
presumably, was not in the scheme of reorganization. He had no 
mortgage bonds with which to pay a substantial part of the pur- 
chase price. He must raise at least |2,500,000 in cash before he 
could bid even on the Ohio Division, and he could not save his lien 
except by a bid of |350,000 more. If his lien was invalid, he would 
hâve involved himself to the extent of 13,000,000 for no especial or 
certain benefit to himself. The purchasing committee, representing 
nearly ail the bonds, with a plan of reorganization in which ail 
bonds, of every class, would be represented, might make its bid low 
enough to exclude any proceeds available for Compton, and yet not 
injure the bondholders under mortgages subséquent to Compton's 
lien. It was necessary for him to bid to save anything, and yet he 
did not know that he had anything to save. Considering the great 
disadvantage that he would hâve been under in bidding to protect 
himself against so powerful a combination of bondholders, without 
certainty as to the validity of his own lien, it is not surprising that 
his counsel vigorously objected to a sale before his rights in the 
property should be determined. On the other hand, it was, of 
course, greatly for the advantage of the bondholders to hâve the 
road sold, and the expenses of the litigation and receivership ended. 
The court overruled Compton's objection, and ordered the sale; but 
to prevent the palpable injustice to Compton, which the circum- 
stances would otherwise cause, the court inserted in the decree the 
saving clause under discussion. It may be conceded that it was with- 
in the légal discrétion of the court below to order a sale before flxing 
ail priorities, or settling the validity and place of any particular lien, 
and that, too, without any saving clause such as the one we hâve hère. 
Bank v. Shedd, 121 U. S. 74, 7 Sup. Ct. 807; Mellen v. Iron Works, 
131 U. S. 352, 9 Sup. Ct 781. But, looking to the hardship to which 
Compton would be subjected by such an early sale, the court, wki«^ 
v.68F.no.2— 19 
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makihg the order, Tëry projérly atteiopted to put Compton in a posi- 
tion where he wolild not suffèr iroiû a sale in advance of tlie décision 
of his rights. That this was the motive and intention of the court 
may be clearly infèrred from, the circumstances already stated, and 
from the language of the foltéwing récital la the decree, by which 
the saving clause is introduGed: 

"And the défendant James Coinpton having In open court, on the final 
hearing, objected tô the renderîûg or entry of any decrée In this cause at 
this time, on the ground that the issues raised by the anlendment to the 
complain^nt's amended and supplemental ancillary bill, and to the cross 
bill of the cross complainants Solon Humphreys and Daniel A. Lindley, 
trustées, and the answers of the défendant James Compton, to be fiied here- 
in, havé not been tried and determlned, the court overruled such objection; 
and the défendant James Compton duly excepts to such ruling, and the 
entry of this decree. But it ia adjudged and decreecL in the ^premises that the render- 
ing and entry of this decree in ^/ivance ofihe trial and détermination of such issue» is 
upon and subjeei to the foUowing conditions. " 

Express language could hardly be plainer than the implication 
from the foregoing italicized words that the clause about to follow 
was intended by the court to be a means of relieving Compton from 
the great disadrantage to which an early sale would subject him. In 
this light is the saving clause to be construed. The court said, in 
effect, to the mortgagees pressing for a sale, "the sale will be order- 
ed, but as a condition, and for the purpose of preventing injustice to 
Compton, its effect shall be limited." Shortly stated, the first para- 
graph of the condition provides that if Compton's Ohio suprême 
court decree, and the lien therein adjudicated in his favor, are found 
to be in full force and effect, then, within 10 days from the decree 
in his favor, the purchaser or his successor in title shall pay the full 
amount of the lien, and "in default of such payment this court shall 
résume possession of the property covered and aflected by the said 
lien of the défendant James Compton, and enforce such decree as 
it may render herein in his favor by resale of such property, or other- 
wise, as this court may direct." If this paragraph stood alone, it 
might well mean that the purchaser should take the property burden- 
ed with the Compton lien, if adjudged valid as a flrst lien, and that, 
in default of his paying it, the property should be sold again to 
satisfy it, — in this way giving it precedence over even prier mort- 
gages. But the second paragraph clarifies the meaning of the flrst, 
and shows that the resale, if ordered, was to be a sale like the flrst, 
the proceeds of which would be applied to the mortgage and liens in 
the order of their priority. It provides, flrst, that, notwithstanding 
the sale, Compton's lien shall proceed to a decree which shall bind 
the purchaser at the sale în respect of any property affected by the 
lien. It provides, second, that nothing in the decree of sale shall be 
construed to be an adjudication against Compton, or "to préjudice, 
annul, or abridge any right, daim, or interest, or lien which tlie said 
James Compton may hâve in, to, or upon the premises hereby di- 
rected to be sold, or any part thereof, or in, to, or upon any property 
whatsoever embraced in this decree; it being the intention to hereby 
préserve the rights of said Compton in the relation in which he now 
stands towards the mortgagees, parties hereto." The purpose which 
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is manifest in the flrst paragraph, and which is made to appear again 
in the second paragraph, is that the person affected by this condition 
inserted to save Compton's rights is the purchaser. It is he, or his 
successor in title, who is to pay the lien, or give up possession. It is 
he, or his successor in title, who is to be bound by the decree in 
Compton's favor. The inference is irrésistible that Compton's lien 
was not to be transferred by the sale f rom the property to the pro- 
ceeds of sale. Otherwise the purchaser could not be affected by the 
decree, for every obligation on his part would be discharged by pay- 
ing and completing his bid. The further provision that nothing in 
the decree of sale was to be construed to préjudice, annul, or abridge 
any right or lien which Compton had in the property ordered sold is 
another assertion that the sale was not to disturb Compton's lien on 
the property. And the final clause only enforces the same purpose 
by declaring that Compton's rights were to be preserved in the re- 
lation in which he stood towards the mortgagees at the time the de- 
crée of sale was entered, and before the sale. Taking the two para- 
graphs together, it is reasonably clear that the court intended the 
purchaser to take the property subject to Compton's lien, and, in 
case the lien should be hfeld valid, to hâve the option either of pay- 
ing the lien off, or of permitting the court to résume possession, and 
enforce Compton's lien by such remedy as it should deem équitable, 
whether by resale or otherwise. If the purchaser should be of the 
opinion that a resale free from Compton's lien would bring enough 
more than the price at the flrst sale to pay the lien olï, he would 
doubtless prefer to satisfy it, rather than to permit a resale, or even 
a rédemption of the prior mortgages to which he would be sub- 
rogated. If, on the other hand, he should think that the price at a 
resale would not be increased over that at which he bought, in au 
amount sufflcient to pay Compton's lien, he would doubtless exer- 
cise the option of permitting the cOurt to résume possession, and to 
resell, or to decree a rédemption. The purpose of the court was to 
give Compton the amount of his lien, or to restore to him the status 
quo ante, at the option of the purchaser. Compton's relation to the 
property covered by his lien was not intended to be changed by the 
early sale. If the lien was not paid, he was to hâve the same remedy 
against the purchaser which he would hâve had if he had not been 
a party to the suit. The purchaser would acquire ail the rights of 
ail the mortgagees whose mortgages were foreclosed, as well as those 
of the mortgagor, and Compton's remedy was to be such as equity 
would give him against the mortgagor and such mortgagees. The 
character of that remedy must be determined wholly apart from 
anything in the decree for sale, because the saving clause leaves it 
entirely in the judgment of the court. The enforcement of the lien 
is to be by resale or otherwise after the default and the resumption 
ôf possession by the court. It seems to be clear that the word 
"otherwise" is wide enough to include any other remedy than resale, 
suitable to the case. If rédemption is such a remedy, the court was 
within the terms of the saving clause in granting it. Objection is 
made that it was not necessary, before decreeing rédemption, for the 
court to résume possession of the property, and therefore that the 
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"otherwise" could not include such a remedy, because it muet hâve 
referred to some remedy to afford which possession by the court was 
necessary. This is too narrow and literal a construction of the 
power reserved by the court. It would certainly not prevent a de- 
cree for rédemption, if the court did take possession ; and the pro- 
vision that it should do so was not, therefore, inconsistent with a 
réservation of the power to make such a decree, if the court saw fit. 
In other words the saving clause simply remits us to the Ohio su- 
prême court decree, to détermine therefrom, by gênerai rules of 
equity practice and jurisprudence, as they may be modified by local 
law, what relief should hâve been granted to Compton in the court 
below. 

It is suggested for the flrst time in this court that the saving 
clause was not intended to prevent the transfer of Compton's lien 
from the property to the proceeds of sale, but that it was inserted 
merely to give the court power, in case Compton's lien should subse- 
quently be held valid,to compel any purchaser who hadpaidhisbidin 
bonds secured by subséquent and junior mortgages, as permitted by 
the decree, to replace the same with cash sufflcient to pay Compton'^ 
lien, îf the amount of the bid was large enough to leave a balance for 
application to that lien after satisfying prier mortgages. The de- 
cree for sale was approved by Judges Jackson and Gresham at Chi- 
cago, though it was formally signed by Judge Brown in the court 
below. Those judges certainly understood that Compton's lien re- 
mained on the property after the sale, and was not transferred to the 
proceeds, because otherwise they would hâve had no power to de- 
cree rédemption in Compton's favor, as they subsequently did. The 
provision in the decree permitting payment of bids in bonds, at the 
option of the purchaser, was wholly inadéquate as a reason for the 
insertion of so elaborate a saving clause. The provision was that 
there should be paid in cash, of the price at which the property 
should sell, in addition to an amount required as a deposit at the 
time of the sale, such further sum as the court might thereafter di- 
rect. "The remainder of such purchase price may be paid either in 
cash or in bonds, with overdue coupons thereto appertaining, at such 
proportion or value as the holders thereof would be entitled to re- 
ceive thereon in case the purchase price were paid by the purchasers 
in cash." If the saving clause had been inserted in the decree to 
prevent injustice to Compton from this provision, it is impossible to 
explain why language was not used especially referring to the bond 
provision, and directing a substitution of cash for bonds by the pur- 
chaser. More than this, the purchaser was not obliged to pay in 
bonds. He was at liberty to pay cash, and yet the saving clause 
applies to every purchaser, whether he pays in cash or in bonds. 
Every purchaser was required to pay Compton's lien, or give up 
possession of the property to the court for a resale, or other remedy. 
If its purpose was as stated,why was not an exception introduced in 
favor of purchasers paying in cash? Take an other instance, and the 
one which did occur, namely, that the bid should be paid partly by 
cash, and partly by first mortgage bonds coneeded to be prier in right 
to Compton's lien. Compton, if remitted to the proceeds, could not 
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have complaîned of the use of such bonds to pay the pnrchase price, 
and yet the saving clause, in its terms, is just as applicable to such a 
purchaser as to one who deposited bonds secured by a mortgage 
junior to Compton's lien. More than this, there was ample provi- 
sion for securing the payment in cash of so much of the proceeds as 
would belong to Compton in other parts of the decree, and the sav- 
ing clause, as construed, was mère meaningless surplusage. Ail 
questions of the disposition of the proceeds arising from the sales 
under the decree were reserved for future adjustment The juris- 
diction of the court over the property sold, and its right to také 
possession of it, was continued, after delivery to the purchaser, until 
ail claims allowed or to be allowed against the property of the de- 
fendant Company should be paid. And, in the order directing exé- 
cution of a deed and the delivery of possession, express provision 
was made for the substitution of cash for bonds deposited as the 
court might direct, and a retating of possession on failure by the 
purchaser to comply. In fine, the référence of the saving clause to 
a possible injustice from the permission to pay in bonds is strained, 
and fails to satisfy its plain language. It wholly overlooks the plaia 
purpose of the clause, so manifest in the récital, at its beginning, to 
save Compton from the very great hardships of a sale before his in- 
terest was judicially ascertained. The clause was a réservation of 
Compton's lien from the sale, and a rétention of it on the property 
sold. The deed directed to be made by the masters conveyed ail 
the title to the described railroad, of ail the parties to the suit, "ex- 
cept as particularly reserved in and by said decree of foreclosure and 
sale." 

Thus far, in this opinion, I have been expressing the views of the 
entire court We are agreed that the saving clause of the decree se- 
cured to Compton the same right to enforce his lien as if he had not 
been a party to the proceedings. Judge LURTON and I are not able 
to agrée upon the remedy which this construction of the saving 
clause of the decree should secure to Compton. Judge EICKS 
thinks that the questions upon which Judge LUBTON and I differ 
are of sufficient importance and difflculty to require that they shall 
be certified to the suprême court, and therefore expresses no opin- 
ion upon them. In this conclusion the differing judges concur, and 
the questions wUl be certifled. As it may be of some assistance to 
the suprême court to know the grounds of our différence, I now pro- 
ceed to state my own views: 

How may Compton enforce his lien in the court below? By resale 
of the Ohio Division, or by rédemption of it, or by a rédemption of 
the railroad from Toledo to the Illinois line, as decreed by the court 
below? Thèse questions must be considered in three aspects : First, 
with respect to the rights of those who were parties to the Ohio 
decree; and, second, with respect to the rights of the Ohio divisional 
mortgagees; and, third, with respect to the rights of the Indiana 
divisional mortgagees. By virtué of the sale the assignée of the 
purchaser the Wabash Eailroad Company acquired the rights of the 
Wabash, St Louis & Pacific Railroad Company, and the mortgage 
rights of ail the mortgagees whose mortgages were foreclosed in^he 
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(îourt below. And it may be conceded that the questions above 
suggested are to be treated exactly as if the parties were présent in 
this cause, because the purchaser may assert the right of each. 

As against those who were parties to the Ohio decree, Compton 
had the right to a sale of the Ohio property subject to the Ohio 
divisional mortg-ages. This was the relief accorded to hiui by the 
Ohio decree. I do not think they can be heard to object, after that 
decree, to Compton's working ont his remédies against the Ohio Di- 
vision. It is pressed upon us that to allow Oompton to divide up 
the railroad, against which he has an indivisible lien, is most in- 
équitable, and that no court of equity should lend its aid to accom- 
plish such a resuit. The power of this court to withhold such re- 
lief, though secured by the Ohio decree, is asserted on the principle 
laid down in Lawrence Manuf'g Co. v. Janesville Cotton Mills, 138 U. 
S. 554, Il Sup. et. 402, that, where the aid of a court of equity is in- 
voked to enforce or "pièce out" (as the phrase is) an incomplète de- 
cree of another or the same court, the court appealed to may ex- 
amine the justice of the decree sought to be enforced, and refuse 
its aid, if it flnds the decree inéquitable, or may impose, as a condi- 
tion of its granting relief, any variation or limitation with respect 
to the opération of the decree which justice and equity may require. 
The décision in the case cited seems to be rested chiefly on the fact 
that the previous decree therein sought to be enforced was a decree 
entered by consent of parties, and not by the adjudication of a court. 
But, conceding the soundness of the gênerai principle, it has applica- 
tion only to bills in equity to carry a former decree into exécution, 
where no ordinary process on such former decree will serve, because 
of the neglect of the parties to proceed on the decree promptly, and 
the embarrassment of their rights caused by subséquent events. 
Daniell, Ch. Prac. (4th Ed.) 1585. It is only the défendant in the new 
suit who can call the former decree in question. The plaintliï never 
can. Id. 1586 ; Robinson v. Robinson, 2 Ves. Sr. 223. The court ex- 
ercises the power becaufee the plaintif!: is voluntarily seeking aid for 
a decree, and so it may impose its own conditions in granting it. 
But such a doctrine, it seems to me, has no application to a case 
like that of Compton, who was brought into the court below against 
his will, and compelled to set up his lien, and required to work out 
his rights in this jurisdiction on penalty of losing them. Under such 
circumstances, he is certainly entitled to rely on the full measure 
of his rights, as then defined and adjudged by the decree of a court, 
in enforcing which he did not voluntarily seek the court below to 
aid him, and which he would not hâve set up in the court below until 
required to do so on pain of forfeiting every benefit it secured him. 
Added to this, the mode by which the court below acquired jurisdic- 
tion of Oompton and his claim suggests reasons of peculiar force for 
not abridging in the slightest degree the rights adjudged to be his in 
the Ohio decree. The jurisdiction, as already explained, is ancillary 
and unusual. It rests — First, on the necessity for avoiding contlicts 
between courts for possession and control of property; and, second, 
on the duty of courts to prevent an abuse of their process. WTien 
jurisdiction is thus assumed by fédéral courts over controversies 
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usually cognizàble in state courts, there Is a heavy obligation on the 
fédéral courts to secure to those thus deprived of the privilège of re- 
sorting to their ordinary state tribunals as near the same relief or 
remedy as they would hâve received in the state courts as circum- 
stances permit. A striking récognition of this obligation by the su- 
prême court of the United States may be found in the case of Gum- 
bel V. Pitkin, 124 U, S. 132, 8 Sup. Ct. 379, the opinion in which, by 
Justice Matthews, has already been quoted from. It would be strange 
indeed if a jurisdiction asserted only because of the necessity of the 
case, and under extraordinary circumstances, could be used to bring 
in direct review before a circuit court of the United States a decree 
of the suprême court of a state. Had Compton never been made a 
party to the action below, he might hâve proceeded with exécution 
of his decree, and bought in the interests of the parties to his action 
in the Ohio Division. He could not hâve taken possession of the 
property, because it was in the possession of the court below; but, 
having executed his decree in this wise, he might hâve then been 
made a party to the action below, or could hâve brought an inde- 
pendent action to redeem from the purchaser. In such a case cer- 
tainly the other parties to his Ohio decree could not be heard to ob- 
ject to his enforcing a remedy against the Ohio Division alone. le 
is difîicult to see why the exécution of a decree fixing the rights of 
the parties should work any more of an estoppel than the decree it- 
self. 

It is next objected that the Ohio decree is not binding on the 
parties to it with référence to the appropriation of the Ohio Divi- 
sion to the payment of the equipment bonds, because in this respect 
the decree was not responsive to the issue raised between the parties. 
It is true that a decree or judgment is only res judicata in so far 
as it is responsive to the issues tendered by the pleadings, or to 
the matters which, by the record, appear to hâve been actually 
controverted. Keynolds v. Stockton, 140 U. S. 254, 11 Sup. Ct. 
773. The Ohio decree is not open to this objection. The question 
at issue between the parties to tlie decree in the suprême court 
of Ohio was — First, whether Compton had a lien upon the property 
of the Toledo & Wabash Railroad Company, reaching from Toledo 
to the Illinois state line; and, secondly, how it could be enforced. 
The suprême court held that he had such a lien, and directed the 
Ohio property to be sold for its enforcement. The prayer of Compton 
was for the enforcement of his lien by tlie sale of the whole railroad. 
If he asked for a sale of the whole property, the court had the right 
to enforce in his favor that remedj^, or any remedy less than that 
which it thought just and proper. It was therefore within its juris- 
diction, as invoked by Compton's prayer, to take so much of the 
property on which it declared the lien to exist as, in equity, it thought 
it had the right to take. It took that over which it had territorial 
jurisdiction. See opinion of court in 45 Ohio St. 592, 623, 16 N. E. 
110, and 18 N. E. 380. Whether it erred in this, neither the court 
below nor this court is vested with the power to décide. It is true 
that the record does not show that any formai issue was made with 
référence to the amount of property to be sold to pay the lien, but 
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tliis can make no différence. The court was bound, before it made 
an operative decree, to specify the property to be sold to pay the 
lien (Kailroad Co. v, Swasey, 23 Wall. 405), and it was plainly within 
its power to subject less than that prayed for by the plaintiff to such 
a sale. The parties were présent in court, and might hâve object- 
ed to this form of remedy. Whether they did so, or not, the grant- 
ing of the remedy, being within the prayer of Compton, was a bind- 
ing and conclusive adjudication upon the parties in court that such a 
remedy was proper. This is identically the same issue and cause 
of action which was in the suprême court of Ohio, and therefore 
no objection can be made or entertained by the court below, or by 
this court, to the form of relief there granted, which was or might 
hâve been made in the court entering the decree. In Cromwell v. 
County of Sac, 94 U. S. 351, Mr. Justice Field used this language: 

"In considering the opération of this judgment, It should be borne in mlnd, 
as stated by counsel, that there is a différence between the eflfect of a judg- 
ment as a bar or estoppel against the prosecution of a second action upon 
the same claim or demand, and its efCect as an estoppel In another action be- 
tween the same parties upon a différent claim or cause of action. In the for- 
mer case the judgment, if rendered upon the merits, constitutes an absolute 
bar to a subséquent action. It is a finality as to the claim or demand in con- 
troversy, concluding parties and those in privity with them, not only as to 
every matter which was ofCered and received to sustain or defeat the claim 
or demand, but as to any other admissible matter which might hâve been 
offered for that purpose. Thus, for example, a judgment rendered upon a 
promissory note is conclusive as to the validity of the instrument and the 
amount due upon it, although it be subsequently alleged that perfect défenses 
actually existed, of which no proof was offered, such as forgery, want of con- 
sidération, or payment. If such défenses were not presented in the action. 
and established by compétent évidence, the subséquent allégation of their ex- 
istence is of no légal conséquence. The judgment is as conclusive, so far as 
future proceedings at law are concerned, as though the défenses ne ver ex- 
isted." 

The same principle is laid down in many cases. Stout v. Lye, 
103 U. S. 66; Dimock v. Copper Co., 117 U. S. 559, 6 Sup. Ct. 855. 

It is further suggested that the order of sale against the Ohio 
property was mère process to carry ont the decree, and was not an 
adjudication which, when the decree is pleaded in another court, 
can be used to secure the same remedy afforded in the Ohio court. 
Such a contention is untenable. The decree for sale was the opera- 
tive part. It was the court's act. Ail previous to that was mère 
déclaration or flnding, upon which the justice of the court's act was 
founded. It was within the power of the court to compel a sale 
of the entire Une affected by the lien. So far as the Indiana property 
was concerned, it might hâve enforced a sale by compelling the 
défendant company to convey to the purchaser at its judicial sale. 
Instead of doing this, it ordered a sale of the Ohio property alone. 
This required judicial action. In Hill v. Bank, 97 U. S. 450, a trustée 
under a power of sale sold real estate separate from water power 
and paper-mill machinery. A bill was flled by the debtor to set the 
sale aside. This was doue on the ground that the realty, the water 
power, and paper-mill machinery should be sold as an entirety, and the 
sale was set aside. Thereupon a bill was flled against the debtor 
to enforce the payment of the amount in default, and the court below 
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directed that the property should be sold as an entirety. In thé 
suprême court, error was asSigned that the court sold as an entirety, 
and it was held that the error could not be sustained, because the 
point was res adjudicata. Said the court: 

"The decree upon the points In issue, and decided, Is as binding upon the 
parties as a judgment or decree wouid be In any other case." 

It is manifest from this case that the question how large a part 
of the property involved shall be sold to pay a lien is as clearly 
the subject of res judicata as the décision of any other right ïhe 
amount of the property to be sold under a decree in equity is one 
of the essential adjudications of the court, and is conclusire on the 
parties. In Railroad Co. v. Swasey, 23 Wall. 405, the question was 
whether a decree was final, or not, so as to permit an appeal. The 
action was to subject stock pledged to secure bonds to the payment 
of unpaid interest; and the court entered the decree appealed from, 
declaring that the stock must be sold for the.purpose, and referring 
to a master the question what proportion of the stock was equitably 
applicable. Chief Justice Waite said (page 409) : 

"An appeal may be taken from a decree of foreclosure and sale "when the 
rights of the parties hâve ail been settled, and nothing remains to be done by 
the court but to malie the sale, and pay out the proceeds. This has long been 
settled. The sale is the exécution of the decree. By means of it the rights of 
the parties, as settled, are enforced. But to justify such a sale, without con- 
sent, the amount due upon the debt must be determined, and the property to 
be sold ascertained and deflned. Until this is done the rights of the parties 
are not ail settled. Final process for the collection of money cannot issue 
until the amount to be pald or collected by the process. If not paid, has been 
adjudged. So, too, process for the sale of spécifie property cannot issue until 
the property to be sold has been judicially identified. Such adjudications re- 
quire the action of the court. A référence to a master to ascertain and report 
the facts is not sufficient. A master's report settles no rights. Its office is 
to présent the case to the court in such a manner that Intelligent action may 
be there had, and it is this action by the court, not the report, that flnally dé- 
termines the rights of the parties." 

In Winter v. Eckert, 93 N. Y. 367, in a suit to settle up a partner- 
ship, a judgment had been entered directing the sale of partnership 
property, consisting of the stock and good will of a brewery business, 
horses and wagons, etc., by public auction, at public auction rooms. 
The sale was made in accordance with the judgment, and the sale 
was confirmed. The order conflrming the sale was appealed from, 
but not the judgment ordering it. In afflrming the action of the 
court below, the court of appeals rested its décision on the binding 
effect of the provisions of the judgment with référence to the mode 
of conducting the sale. Euger, C. J., said: 

"This judgment remains in full force as a binding adjudication upon ail 
parties to the action, and conclusively détermines, as between them, not only 
the necessity and propriety of, but the place and manner of, a sale of the prop- 
erty, including the conjunctive sale of the real and Personal property therein 
described at a place where the présence of the Personal property on such sale 
was entirely impractlcable." 

It therefore foUows that as against the Wabash, St. Louis & 
Pacific Railway Company, the défendant company below, the succes- 
sor in title of the mortgagors in the various mortgages foreclosed 
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below, as well as against Humphreys and Lindley, trustées, and 
Knox and Jesup, trustées, and ail other mortgagees whose liens 
are junior to that of Compton, the decree of the Oliio suprême court 
establishes conclusively that Compton has a lien on the railroad of 
the Toledo & Wabash Eailway Company, which may be enforced 
against the Ohio Division alone, without regard to his remedy 
against the Indiana Division. But it is said that under the présent 
circumstances a sale subject to the divisional mortgages is impossible, 
and that any relief which is granted must include a disposition 
of Compton's rights with référence to those mortgages. This may be 
true, but it does not destroy the force and eiîect of the judicial 
détermination that, so far as the parties to the Ohio decree were 
concerned, Compton has the right to enforce his remedy by sale 
or rédemption against the Ohio Division. The decree for sale of the 
Ohio Division subject to the divisional mortgages necessarily carried 
with it, so far, ,at least, as the parties to the suit were concerned, 
the right on Compton's part, or on the part of the purchaser at such 
a sale, to redeem the divisional mortgages. They, in any event, 
cannot be heard to urge that Compton should be compelled, in the 
enforcement of his lien, either by sale or rédemption, to resort to 
the en tire Une. 

It remains to consider, therefore, whether a resale can be decreed 
as against the Ohio divisional mortgagees. They were not parties 
to the Ohio decree, and are therefore not bound by it. The ordinary 
équitable rule is that the junior mortgagee cannot compel the sale 
of the premises free from the lien of the senior mortgage, against 
the consent of the senior mortgagee, but that his only remedy is to 
redeem the senior mortgage. It has been urged upon us, however, 
that in Ohio, by statute and décision, it has become a rule of prop- 
erty that a junior mortgagee of real estate need not redeem a senior 
mortgage, but may bring an action for foreclosure, make the senior 
mortgagee party, sell the premises free of ail liens, and compel 
the senior mortgagee to look to the proceeds of sale for the payment 
of his debt. Stewart v. Johnson, 30 Ohio St. 24; section 5316, Eev. 
St. Ohio. Even if we concède that this rule has application to the 
foreclosure of railroads, and to liens other than mortgages, though 
the statute in terms applies to mortgages on real estate only, never- 
theless I think that the peculiar circumstances of this case 
require that we shall not order a resale. Compton's lien, as it was 
decreed by the suprême court of Ohio, arose from the merger, by 
consolidation, of the Toledo & Wabash Railway Company in the 
Toledo, Wabash & Western Railway Company. The same Ohio 
decree declared a lien in favor of the holders of ail the remain- 
ing equipment bonds not held by Compton, and the same reasoning 
would establish a lien in favor of every unpaid ereditor of the con- 
stituent railroad company. Thèse liens are of equal priority with 
Compton's, and dépend on the same act of the original ereditor. 
They can be equitably satisfied only by dividing the benefit of the 
security ratably between them. Justice both to others interested 
in the property, and to the co-lienholders themselves, would seem 
to require that ail the co-lienholders should be parties to an action 
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to enforce the lien of any one of them, and that the decree should • 
proTide proper relief for ail of them. The relation between the lien 
of Gompton and that of the other bondholders and creditors of the 
Toledo & Wabash Eailroad Company is not very différent from 
that between those of the bondholders in the case of Canal Co. v. 
Beers, 2 Black, 448, or that between the liens of the creditors of the 
insolvent corporations in Sawver v. Hoag, 17 Wall. 610, 622; Pat- 
terson v. Lynde, 106 U. S. 5i9, 1 Sup. Ct 432; and Johnson v. 
Waters, 111 U. S. 640, 644, 4 Sup. Ct. 619,— and in ail those cases, 
a suit for the beneflt of the whole class of creditors was held to be 
necessary. See Handley v. Stutz, 137 U. S. 366, 369, 11 Sup. Ct. 
117. Now, it is true that Compton's decree in the Ohio suprême 
court estops the parties to it from objecting to the relief which that 
decree gives him on the ground that he should hâve brought his 
suit as a class suit, and joined ail his co-lienholders, but the Ohio 
divisional mortgagees were not parties to that decree. They may, 
therefore, properly be heard to object to a resale of the Ohio Division 
at their risk, if, on équitable grounds, it should not be. permitted. 
From the cases cited above, I feel convinced that, even if the Ohio 
statute would otherwise apply, the relation of Compton's lien to 
those of his co-lienholders is such that a foreclosure and sale should 
not be had, except in a suit for the beneflt of ail, and that the prier 
mortgagees hâve a direct interest and right to make this objection. 
If a sale is ordered on Compton's lien without the présence of the 
other co-lienholders, then the title to be conveyed to the purchaser 
must be subject to their liens, of uncertain amount. This fact will, 
of course, impede the sale, and reduce the price bid. It was Comp- 
ton's duty to hâve brought either a représentative suit, or to hâve 
made his co-lienholders parties, if he wished a sale free from ail 
liens. He did neither. It would be unjust to the assignée of the 
prior mortgages to send the case back for the purpose of bringing 
in other parties, or to permit Compton to change the form of his 
pleadings, when we can give him by rédemption ail the relief that 
he can equitably ask in the absence of his co-lienholders. Not being 
in a position where he can ask a foreclosure and sale against the 
mortgagees, we may, if Compton statea a case for it, treat his prayer 
for gênerai relief as a prayer for a decree for rédemption. Hudnit 
V. Nash, 16 N. J. Eq. 550. It is well settled that the tenant in 
oommon of an equity of rédemption has the right to redeem the 
mortgage to protect his own interest by paying the full amount 
due thereon. 1 Jones, Mortg. § 1063, and cases cited. Either before 
or after thus redeeming the entire mortgage, he may call on his 
cotenants to contribute to the expenses of rédemption, and on 
their failure to do so he may foreclose and bar their liens. Young 
V. Williams, 17 Conn. 393; Seymour v. Davis, 35 Conn. 264; McLaugh- 
lin V. Curts, 27 Wis. 644; Crafts v. Crafts, 13 Gray, 260. 

Though, for the reasons given, I do not think Compton may hâve a 
resale of the Ohio Division, it seems clear to me that he may redeem 
it by paying to the purchaser, the Wabash Railroad Company, the 
amount due on the Ohio divisional mortgages. As against ail the par- 
ties to his Ohio suit, he may exercise this right, becauseit was incident 
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to the relief granted in tlie OMo decree, to wit, the sale of tlie Ohio 
Division subject to those mortgages. TLis prevents objection from 
the purchaser as assignée of tbe rights either of the défendant 
corporation, the Wabash, St Louis & Pacific Eailway Company, 
or of ail tne mortgagees with liens junior to Compton's, or of the 
Wabash Kailway Company, and the Toledo, Wabash & Western 
Bailway Company, predecessors in title of the défendant, for thèse 
were ail parties to the Ohio decree. As the assignée of the rights 
of what party to the cause below can the purchaser object to the 
rédemption of the Ohio divisional mortgages? Hâve the Ohio 
mortgagees a right to object? It is difiScult to see how they can 
complain if their debts are paid in full, as they must be if Oomp- 
ton shall redeem. AU that they can require before submitting 
to rédemption is that Compton shall hâve acquired an interest 
in the equity of rédemption. The owner of the equity when this 
suit was brought was the Wabash, St. Louis & Pacific Eailway 
Company. The Ohio decree established that, as against that Com- 
pany, Compton had obtained an interest in the equity from the 
Toledo & Wabash Eailway Company, one of its predecessors in title, 
and the immédiate grantee of the mortgagor Ohio companies. The 
Ohio mortgagees cannot dispute this transfer of an interest in the 
equity of rédemption to Compton. When a mortgage is given, the 
mortgagor does not thereby restrict his right to convey or incumber 
the equity of rédemption in him. 1 Jones, Mortg. 676; Hodson v. 
Treat, 7 Wis. 263; Flanagan v. Westcott, 11 N. J. Eq. 264. It 
therefore follows that conveyances or decrees binding upon the 
original mortgagor or his privies with référence to the ownership 
of the equity of rédemption, or an interest in it, are, with référence 
to the mortgagee, res inter alios acta, which he has no right or con- 
cern to impeach or dispute. Barney v. Patterson, 6 Har. & J. 182, 
203; Gregg v. Forsyth, 24 How. 179; Secrist v. Green, 3 Wall. 744; 
Baylor's Lessee v. Dejarnette, 13 Grat. 152; Taylor v. Phelps, 1 
Har. & G. 492, 503. Other illustrations of the same principle may 
be found in Candee v. Lord, 2 N. Y. 269; Eaymond v. Eichmond, 
78 N. Y. 351; Pray v. Hegeman, 98 N. Y. 351; Curtîs v. Leavitt, 
15 N. Y. 51; Hall v. Stryker, 27 N. Y. 596; Way v. Lewis, 115 Mass. 
26; Swihart v. Shaum, 24 Ohio St. 432; Wingate v. Haywood, 40 
Isf. H. 437; Inman v. Mead, 97 Mass. 310; Brigham v. Fayerweather, 
140 Mass. 411, 413, 5 N. E. 265; Cincinnati v. Deikmeier, 31 Ohio 
St 242. In other words, if the mortgagor raiiroad company had the 
right itself, at the time the lien of the equipment bondholders 
attached to its property, to redeem the Ohio divisional mortgages 
without redeeming the Indiana mortgages, it had the right to convey 
it to some one else; and whether, by the act of issuing the bonds 
and the consolidation, it did convey such right to the equipment 
bondholders, is a question to be settled between the mortgagor 
raiiroad company and its successor in title, on the one hand, and 
the equipment bondholders on the other, without regard to the 
wish or consent of the prior mortgagees. The Ohio decree is a con- 
clusive settlement of the question, and cannot be disturbed or 
attacked by the divisional mortgagees. 
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It is strongly urged, agaiast the views that the Ohio mort- 
gagees may not object to a rédemption of their mortgages alone, 
that the mortgagees in the Indiana divisional mortgages are the 
same as in the Ohio divisional mortgages, namely, the Farmers' 
Loan & Trust Company in the first two divisional mortgages, 
and E. D. Morgan in the second two, and that it is a gênerai 
équitable principle that where two mortgages in default are held 
by the same party, as mortgagee or assignée, equity will not decree 
rédemption of one unless it be accompanied by rédemption of the 
other, on the same pièce of property. I think that this principle 
no longer obtains in this country; that it is, in its last analysis, 
the basis for the English doctrine of tackiag mortgages, which 
has been pronounced to be harsh, and unsuited to our jurisprudence. 
But I do not flnd it necessary to discuss the question whether this 
rule is sound, or not, because, in my view, it has no application 
whatever to the case at bar. It is true that the Farmers' Loan & 
Trust Company is the trustée in an Ohio divisional mortgage, and 
is also a trustée in an Indiana divisional mortgage, but it is not true 
that the mortgagee in those mortgages is the same. The Farmers' 
Loan & Trust Company, in each mortgage, is trustée for certain 
bondholders, but there is no évidence whatever to show that the 
bondholders under one mortgage are the same as the bondholders 
under the other. Therefore the real parties in interest in the two 
mortgages are not the same, and therefore even the strict and inéqui- 
table rule with référence to tacking mortgages in England would 
not apply to such a case. E. D. Morgan, as trustée for one set of 
bondholders, has no power to assert the rights of other bondholders, 
for whom, in another mortgage, he is also acting as trustée. It is 
not a union of the two securities and the two titles in the same 
person. John Smith, as trustée for John Jones, is not the same 
person, in law, as John Smith the trustée for John Robinson. The 
title conferred by the mortgage is held in two différent capacities. 
The rights of the one cannot be made to inure to the other. It 
therefore follows that this case is to be treated exactly as if the 
mortgagees in both the Indiana divisional mortgages were différent 
from those named in the Ohio mortgages. 

A second ground most forcibly stated for denying the right of 
Compton to redeem the Ohio divisional mortgages without also re- 
deeming the Indiana mortgages is based on a theory of suretyship. 
It is said that each company which acquired title to the road by 
assuming the mortgage obligations became, with référence to the 
debt under the divisional mortgages, the principal debtor, and, 
there being no novation of the debts, the grantor corporation re- 
mained bound as surety; that the succeeding corporation having 
promised to pay ail the mortgages, as the considération for the 
purchase, the grantor corporation had the right to object to a 
partial discharge of this obligation, and to insist, as surety, that 
after default the right of rédemption could not be exercised, except 
by a rédemption of ail the mortgages, payment of which in a single 
promise had been assumed as a considération for the purchase. In 
this wise it is said the Ohio divisional mortgagesi and the Indiana 
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divisional mortgages were so united by successive assumptiona of 
the obligations declared on them tbat now a rédemption of the for- 
mer witbout the latter çannot be permitted. There are several rea- 
sons why tfae principle relied on, even if it be a sound one, bas, in my 
opinion, no application to tbe case at bar. In the first place, the 
objection, if otherwise tenable, could only be made by one of the so- 
called surety corporations. Of thèse, the Tpledo, Wabash & Western 
Eailway Company and the Wabash Railway Company were partie» 
to Gompton's Ohio decree; and this, for reasons already given, pre- 
vents them from objecting to his ejçiforcing his lien against the Ohio 
Division alone. Again, neither of them, nor the Toledo & Wabash 
Eailway Company, the first Consolidated company, is a party to this 
action, and it is difîicult to see how the objecting purchaser, who 
never acquired anything but the rights of the Wabash, St. Louis & 
Pacific Railway Company, the défendant company below, can use 
the surety rights of predecessors in title to the Wabash, St. Louis 
& Pacific Railway Company, which that company never acquired, 
and could never assert. But let us suppose that the Toledo & 
Wabash Railway Company were a party objecting. Even by it the 
objection suggested could not be made. It was the first corpora- 
tion which united the Ohio and Indiana roads. That was the con- 
solidation oî the Toledo & Wabash Railroad Company, of Ohio, and 
the Wabash & Western RaUway Company, of Indiana. At the time 
of the consolidation the two Ohio divisional mortgages were the obli- 
gation of the Toledo & Wabash Railroad Company, of Ohio, v^hile 
the Indiana divisional mortgages were the obligation of the Wabash 
& Western Railroad Company, of Indiana. The considération for the 
consolidation was a guaranty made by the Toledo & Wabash Railway 
Company to the Toledo & Wabash Railroad Company, that it would 
pay the Ohio divisional mortgages, and another guaranty by the 
same Consolidated company, moving to the Wabash & Western Rail- 
road Company, that it would pay the Indiana divisional mortgages. 
The promises in thèse two guaranties were différent, and it there- 
fore, of course, was within the power of the Toledo & Wabash Rail- 
way Company, the Consolidated corporation, to f ulfill its promise to 
its Ohio constituent by redeeming the Ohio divisional mortgages, 
without regard to the Indiana divisional mortgages. The Toledo & 
Wabash Railway Company had made no promise to its Indiana con- 
stituent that it would pay the Ohio divisional mortgages, aud there- 
fore the Indiana constituent had no right to object to a rédemp- 
tion of the one without the other. The Ohio constituent was not a 
surety for the payment of the Indiana divisional mortgages, nor was 
the Indiana constituent a Surety for the payment of the Ohio divi- 
sional mortgages. It seems to me clearly to foUow, therefore, that 
the Toledo & Wabash Railway Company had the right, in equity, 
to redeem the Ohio divisional mortgages without rédemption of the 
Indiana divisional mortgages, because by no single promise of it ta 
the same promisee had it united its obligations to pay the four di- 
visional mortgages. One of the authorities relied on to support this 
suretyship argument is Wells v. Tucker, 57 Vt. 223. The case is not 
very weli reported, but, so far as its facts are stated, it appears to 
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hâve been an action by the successoï- in title of the purchaser of a 
farm to redeem the same from a mortgage on an undlvided one-half 
of the farm, without redeeming a mortgage on the other half. The 
purchaser had stipulated, as part of the purchaae price, to pay both 
mortgages. The vendor was a party to the action to redeem, and 
he objected to the rédemption of one mortgage without the other. 
It was held that, as to the vendor, the agreement by the vendee to 
pay both mortgages to relieve the vendor from liability was single 
and indivisible, and that, in his position as eurety for the payment 
of both mortgages, the vendor could insist that both should be dis- 
charged at the same time. Whether this case can be supported, or 
not, its ratio decidendi has no application to the question whether 
the Toledo & Wabash Railway Company, the iirst Consolidated 
company, could redeem the mortgages on the Ohio Division with- 
out redeeming tho«e on the Indiana Division, because there were 
two différent vendors, and the aSsumption of the Ohio mortgages 
was a promise made to one of them, and that of the Indiana mort- 
gages was a différent promise made to the other. There was there- 
f ore no person to whom a single promise was made, involving the 
assumption of the entire debt under the four mortgages. The mort- 
gages continued to be liens on those divisions which, by their terms, 
they respectively covered; and the agreementsto assume were made 
to the two constituents respectively and separately, and not to them 
jointly and unitedly. If the Toledo & Wabash Bailway Company 
had the right, therefore, to redeem the Ohio divisional mortgages 
separately from the Indiana divisional mortgages, without the vio- 
lation of any promise made to its constituent companies, then it 
certainly had the right to transfer thèse separate equities of ré- 
demption in the two divisions to whomsoever it might choose. 1 
Jones, Mortg. 676; Hodson v. Treat, 7 Wis. 263; Flanagan v. West- 
cott, 11 N. J. Eq. 264. The equipment bonds were issued by the 
Toledo & Wabash Railway Company. By reason of its act in trans- 
ferring ail its assets to the Toledo, Wabash & Western Railway, 
and the efifect of the Ohio statute of consolidation, the debt created 
by the equipment bonds became a lien on the separate equities of 
rédemption which the Toledo & Wabash Eailway Company held 
under the Ohio and Indiana divisional mortgages. It is true that 
the Toledo, Wabash & Western Railway Company made a single 
promise, in the agreement of consolidation, to pay ail the indebted- 
ness owing by the Toledo & Wabash Railway Company, and this 
included the two Indiana divisional mortgages, the two Ohio divi- 
sional mortgages, and the equipment bonds, as well as ail other debts 
which the Toledo & Wabash Railway Company had not paid. But 
it was not by virtne of this promise that a lien passed to the equip- 
ment bondholders. It was by virtue of the act of the Toledo & 
Wabash Eailway Company in transferring ail its assets to the Con- 
solidated company, and the lien arose by that act, without regard 
to the promise which the new Consolidated company made as the 
basis of the new consolidation. The equities of rédemption upon 
which the equipment bondholders obtained their lien were the 
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separaWe equities of rédemption owned by the Toledo & Wabash 
Baîlway Company, and not the united or single equity of rédemption 
which the Toledo, Wabash & Western Eailway Company acquired 
by virtue of the consolidation. Ali the Consolidated corporations, 
from the Toledo, Wabash & Western Railway Company down to the 
défendant below, the Wabash, St. Louis & Pacific Eailway Com- 
pany, were parties to the Ohio decree. That decree settled the 
right of Compton to resort for the satisfaction of his lien to the 
Ohio Division alone. Incident to that remedy and relief, and neces- 
sary to it, followed the right to redeem the Ohio divisional mort- 
gages, and no party to the Ohio decree can now be heard to object 
to the enjoyment of that remedy by Compton. 

But it is said that the same theory, upon which a lien attached 
in favor of the equipment bonds held by Compton, secured to the 
Indiana divisional bondholders a similar lien on the entire prop- 
erty of the Toledo & Wabash Eailway Company, the constituent of 
the Toledo, Wabash & Western Eailway Company, and therefore 
that the Indiana mortgagees hâve the right to object to a division 
of their security which covers the entire road. There are several 
reasons why this objection is untenable: 

First. It was not by virtue of the sale in the court below that 
the purchaser became the équitable assignée of the rights of the 
Indiana bondholders under their mortgage and otherwise, and 
therefore he cannot represent them on this appeal. In the suit in 
the court below, the Farmers' Trust Company and James F. Joy 
were parties in a trust capacity, representing, not the Indiana 
bondholders, but the bondholders under the Ohio mortgages. 
Under the averments of the bills and cross bills, they were not prop- 
er parties to the Ohio suit, because, by virtue of the mortgages, they 
had no interest in the Ohio property. It is true that, by an error of 
his counsel in the court below, Joy filed in the court below the 
same answer as he did in the Indiana suit for the Indiana bond- 
holders; but the error was a palpable one, and the subséquent act 
of the court, as well as the averments of the bills by which he was 
made a party below, show that he was only a party as trustée for 
the Ohio bondholders. It is true that an omnibus decree in the 
same language was entered in each of the three fédéral courts of 
Northern Ohio, Indiana, ànd Southern Illinois, but it was only oper- 
ative in each court to foreclose and adjudicate liens on the prop- 
erty of the défendant company within the territorial jurisdiction of 
that court. No attempt was made by decree to compel convey- 
ances from the mortgagor company to the purchaser of property 
lying outside the territorial jurisdiction of the court. That a court 
has the power,when it has personal jurisdiction ôver the mortgagor, 
to foreclose the mortgage on property lying outside of its territorial 
jurisdiction, is plain, and is fuUy established by the case of Muller 
V. Dows, 94 U. S. 444, but it must exercise this power by a decree 
against the person compelling the mortgagor to convey the equity 
of rédemption. Otherwise the decree is inoperative. Carpenter v. 
Strange, 141 U. S. 87, 106, 11 Sup. Ct. 960, No such decree was 
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made by the court below, and no such relief was prayed by the 
parties. By the decree in each court, and the deed of the mas- 
ters made in pursuance thereof, the purchaser took title to the part 
of the railroad in the territorial jurisdiction of that court It is, of 
course, convenient to hâve foreclosure suitswhich in volve a railroad 
traversing three states proceed together, and the diflEerent courts 
may make their decrees similar, and order a joint sale; but the 
suits are separate suits, and affect diflEerent pièces of property, and 
the parties to one suit do not, ipso facto, become parties to the other 
two. Mercantile Trust Go. v. Kanawha & 0. Ry. Co., 39 Fed. 337; To- 
land v.Sprague, 12 Pet. 300, 327; Northern Indiana R. Co.v. Michigan 
Cent R. Oo., 15 How. 233, 242. Distributing, therefore, so much of 
the decree for sale, as it appears in the record, to each of the circuit 
courts where it belongs and is operative, it may properly be said 
that the mortgagees under the Indiana divisional mortgages were 
not parties to this suit in the court below, and are not parties to 
this appeal. Now, the purchaser at a judicial sale becomes a party 
to the record, for certain purposes; and he may appeal from a de 
crée of the court below aflecting bis interests as purchaser, but he 
cannot dispute the correctness of the decree of sale under which 
he bought. That binds him conclusively. Blossom v. Railroad Co., 
1 Wall. 655; Central Trust Co. v. Grant Locomotive Works, 135 U. 
S. 207, 10 Sup. et 736; Kneeland v. Trust Co., 136 U. S. 89, 10 Sup. 
et 950; Swann v. Wright's Ex'rs, 110 U. S. 590, 4 Sup. Ct 235; 
Swann v. Clark, 110 U. S. 602, 4 Sup. Ct. 241. The only ground for 
giving him the position of a party is that he may protect bis rights 
as a purchaser by the decree. If the Indiana mortgagees were not 
parties to the suit in the court below, it is perfectly obvions that 
the purchaser under the decree for sale and its confirmation ac- 
quired nothing of their rights, as mortgagees or otherwise. There- 
fore he cannôt be heard to assert those rights on this appeal. It 
is wholly immaterial that in another suit in another court in another 
jurisdiction he bas become the owner or équitable assignée of those 
Indiana mortgages. In his capacity as purchaser and quasi party 
in this suit, and on this appeal, he cannot be permitted to assert any 
rights under them. 

Second. But suppose that it be admitted that the Indiana mort- 
gagees were parties to the suit in the court below, and that the 
decree for sale did operate to foreclose their mortgages, so that 
the purchaser became by the sale the équitable assignée of those 
mortgages. It still does not foUow that the purchaser may assert 
a différent lien from that secured by the mortgage, and arising from 
an entirely différent state of facts, extraneous to the mortgage. 
The purchaser at the sale below became the équitable assignée 
of every mortgage or other lien set up, and foreclosed by the decree 
for sale. Brobst v. Brock, 10 Wall. 519; Childs v. Childs, 10 Ghio 
St 339; Stark v. Brown, 12 Wis. 638, 652; Johnson v. Sandhoff, 
30 Minn. 197, 14 N. W. 889; Brewer v. Nash, 16 R. I. 462, 17 Atl. 
857. The rule is generally applied in cases where, for some reason, 
the sale is ineffective to carry the whole title to the property. The 
v.68F.no.2— 20 
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reason f or it is best explained by thé suprême court of Ehode Island 
in the opinion in the case last above cited, where, after a référence 
to ail the authorities, the court says: 

"The grounds of décision are not very fully developed in thèse cases, but It 
seems to us that the true ground is thls: That while, ordinarily, a stranger 
to the estate, -who voluntarily pays ofC a mortgage thereon, is not entitled to 
subrogation to the rights of the mortgagee, a purchaser at the mortgagee's 
sale, even when the sale Is void, is not to be regarded as a mère stranger; 
but that having bid off the estate, in good faith, on the Invitation of the mort- 
gagee to do so, when, supposing his bid to havc been effectuai to invest blm 
wlth the équitable or executory title, he pays the amount of his bid, and the 
same is applied to the mortgage debt, he bas a most persuasive equity to be 
Subrogated to at least the rights of the mortgagee who invited his confidence. 
In such a case the court does simply what the mortgagee would be bound to 
do himself, if he could, when it treats the purchaser as the assignée of the 
mortgagee." 

The sole basis for giving effect to such an équitable assignment 
of liens in favor of a purchaser disappears in a case where a lien, 
though it exists in favor of a party, is neither set up in the pleadings, 
nor, by the terms of the decree, foreclosed. Of course, thç purchase 
money paid could not be applied to the payment of such a lien, 
and in no way could the assignment by estoppel be worked out. 
It is true that if a party défendant, after being required by prayer 
of oomplaiaant to set up such lien as he claimed, failed to do so, he 
might be thereafter barred from ever again seeking to enforce it. 
Hefner v. Insurance Co., 123 U. S. 747, 8 Sup. Ct. 337. But this is 
quite a différent resuit from a transfer to the purchaser of a right 
to assert afiQrmatively such a lien against a third person not a party 
to the suit. In the one case, the lienholder waives his lien; in the 
other, when he claims part of the purchase money he enforces it. 
The waiyer is not more to the advantage of the purchaser than of 
every one else interested in the property. By sharing or claiming a 
share in the proceeds of sale, he does that which ought, in equity, 
to work an assignment of his lien to the purchaser who pays the 
purchase price. In the case at bar the mortgages of the Indiana 
mortgagees, of course, passed by équitable assignment in the Indiana 
suit to the purchaser, because they were there set up and foreclosed, 
and the purchase money was distributed to both of them. But 
those mortgagees never set up any lien on the Ohio property by 
virtue of the consolidation. If they had any such lien, they waired 
it, and the lien is as if it never was. The waiver is as much in 
Compton's behalf as in that of the purchaser. It is too late, there- 
fore, for either the purchaser or the Indiana mortgagees, if they are 
to be considered parties to this appeal, to base on such a lien an 
objection to Compton's remedy against the Ohio Division for the 
enforcement of his lien. 

Third. But, even if the Indiana mortgagees were présent at the 
bar, they could présent no valid objection to Compton's rédemption 
of the Ohio Division. As already explained, the lien which inured 
to them and to Compton by the merger of the Toledo & Wabash Rail- 
way Company in the Toledo, Wabash & Western Eailway Company 
was a lien on the separate and separable equities of rédemption 
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held by that Company; and, as it might hâve separately redeemed, 
so might they, or either of them, redeem for the benefit of them- 
selves and others similarly situated. 

Fourth. The Indiana mortgagees bave a mortgage lien on the In- 
diana Division, which they do not waive, but hâve enforced, and 
propose to use as a défense against ail corners. This is prior to 
their lien for the same debt on the Ohio and Indiana Divisions we are 
now considering. If the Indiana Division should sell for enough to 
pay the mortgage debt, then they could hâve no subséquent interest 
in how Compton should enforce his lien. If it should not, and there 
should be a deflciency, then there would be nothing left out of which 
to enforce their junior lien for the deflciency, except the Ohio 
Division. How can they, then, object to Compton's resort to the 
Ohio Division to enforce his lien, when that is ail they propose to 
leave him by foreclosing their prior mortgage on the Indiana Division? 
Surely, they cannot prevent Oompton from pursuing the only part 
left of the common security which they themselves divide by appro- 
priation of the other part under a prior mortgage. 

For thèse reasons, I think the suggestion that the Indiana mort- 
gagees, or their alleged assignée, the purchaser, may object to this 
rédemption without including the Indiana mortgages, has no weight. 
In my opinion, the decree of the court below should be modified so 
as to secure to Compton the right to redeem the Ohio Division alone 
from the purchaser of the Wabash Kailroad Company by paying 
to it the amount due on the two Ohio divisional mortgages. 

Finally, it is insisted that it is in conflict with public policy to 
permit a rédemption of part of a Consolidated and continuons Une 
of railway. The decree of the court below permitted such a ré- 
demption for the Consolidated railway extended from Toledo to St. 
Louis, and rédemption was decreed of the road from Toledo to the 
Illinois state line. But it is said that this was because there was a 
separate lien on the road from Toledo to the Illinois line. That is 
true, and the same thing is true hère. The divisional mortgages 
divide the line, by reason of their terms, and every succeeding Com- 
pany which embraced the Ohio Division in its line took subject to 
those mortgages. The only company which had any interest in the 
continuity of the line upon which an objection to a rédemption of 
part could be based was the Wabash, St. Louis & Pacific Eailway 
Company, and it is prevented from urging such an objection by the 
Ohio decree. Clearly, the divisional mortgagees, whose rights dé- 
pend on the very division of which complaint is made, and who are 
to be paid in fnll, hâve no interest to préserve the continuity of the 
line. The decree of sale below provided for a separate sale of the 
Ohio Division, and had Compton been assured of the validity of his 
lien, as it was subsequently declared, and the decree had contained 
no saving clause, he could certainly hâve bid in the Ohio Division 
alone, by oflering a sum exceeding the amount of the Ohio divi- 
sional mortgages. Why, then, can he now be prevented from doing 
what is Bubstantially the équivalent of such a purchase? 

It remains to inquire how the amount to be paid in rédemption 
of the two divisional mortgages shall be estimated. Of course, the 
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mortgagees are entitled to the principal of their mortgages, with 
interest to the time of tender; but the more doubtful question is 
whether the amount thus to be calculated must be reduced by the net 
earnings of the mortgaged property, i. e. the Ohio Division, since 
the receivers turned over possession of the road to the purchaser. 
Compton secures his right to rédemption through the original mort- 
gagors. Whatever they would hâve had to pay to redeem the mort- 
gages, he must pay, — no more, no less. It is the gênerai rule that a 
mortgagee in possession, when his mortgage is redeemed, must ac- 
count for the rents and proiits during his tenancy. Eussell v. South- 
ard, 12 How. 139, 155. The Wabash Railroad Company, as the 
successor in title of the purchasers at the sale, is to be regarded as 
the flrst Ohio mortgagee in possession, and therefore liable to account 
for the rents and profits or net earnings of the mortgaged property, 
in ascertaining the amount required to redeem the principal and 
interest of the mortgages. Our view of the saving clause in the de- 
cree for sale malces Compton's attitude with respect to the foreclosure 
sale quite like that of a junior incumbrancer with respect to a sale 
in a foreclosure proceeding brought by a senior mortgagee, to which 
the former was not a party. In such a case the weight of authority 
is that the purchaser is, with référence to the junior incumbrancer, 
the assignée of a mortgage in possession, and therefore liable to ac- 
count for the rents and profits. Jones, Mortg. (5th Ed.) § 1395; 
2 Hil. Mortg. 158; Vanderkemp v. Skelton, 11 Paige, 28; Walsh 
v. Insurance Co., 13 Abb. Prac. 33; Van Duyne v. Shann, 39 IS^. J. 
Eq. 6; Bunce v. West, 62 lowa, 80, 17 N. W. 179; Spurgin v. Adam- 
son, 62 lowa, 661, 18 N. W. 293; Ten Eyck v. Casad, 15 lowa, 524; 
Murdock t. Ford, 17 Ind. 52. In two cases a différent view has been 
taken. Catterlin v. Armstrong, 79 Ind. 514; Eenard v. Brown, 7 
Neb. 449; 2 Jones, Mortg. (5th Ed.) § 1118a. The theory upon which 
the last-mentioned cases go is that, by the defective sale, not only 
the mortgage passed to the purchaser by assignment, but also the 
equity of rédemption, and the purchaser must be presumed to be 
holding the property as owner of the equity, rather than as mort- 
gagee, and therefore not to be accountable for the rents and profits. 
If the purchaser becomès the possessor of the property by the pay- 
ment of anything substantial over and above the foreclosed mort- 
gage debt, the argument is a strong one that the rents and profits 
should be used to recompense him for such an outlay in securing the 
possession of the property. Gray v. Nelson, 77 lowa, 63, 41 N. W. 
566. But where, as in the case at bar, the purchase price is equal 
only to the amount due on the flrst two mortgages, it would not seem 
consistent with equity to permit such a purchaser to maintain, against 
a Junior incumbrancer seeking to redeem, that he is receiving the 
rents and profits as the owner of the equity, rather than as the owner 
of the mortgages which are galvanized into life to meet and defeat 
the otherwise good claim of the junior incumbrancer to ,a first lien. 
When the sale in this case took place, the mortgaged property was in 
the hands of receivers, — that is, the mortgagees were in possession, — 
and the rents and profits were applicable to the mortgages in the 
order of their priority. Howell v. Kipley, 10 Paige, 43; Miltenberger 



OOMPXON V. JESOP. 809 

T. Eailway Go., 106 XJ. S. 286, 1 Sup. Ct 140. If, as to Compton, the 
sale merely operated as an assignment of the various interests ol 
the parties, the purchaser, as the assignée of the prior mortgages in 
possession, would seem to bave derived his possession, and to main- 
tain it, through the mortgagees, rather than from the owner of the 
equity of rédemption. For thèse reasons, I think that Compton is 
entitled to an account of the net earnings of the Ohio Division of 
the Wabash Railroad Company over and above ail operating expansés, 
including reasonable and necessary repairs, and that this sum should 
be deducted from the principal and interest due on the two mort- 
gages. Of course, the railroad company is entitled to crédit for ail 
taxes paid by it, and for the cash advanced by it, in lieu of the 
bonds under the first mortgages, to pay receiver's obligations and 
other expenses properly chargeable as liens against the corpus of the 
road prier in right to the mortgages. 

The last point to be noticed in this long discussion of a trouble- 
some and complicated case is that presented by the motion to 
dismiss on the ground that the same decree as that appealed 
from was entered in Indiana, and was not appealed from. This 
is said to estop appellant from proceeding hère. The question in the 
Indiana case was what remedy Compton could hâve for the enforce- 
ment of his lien against the Indiana property, not the lien against 
the Ohio property. The prayer in the Indiana court was conflned to 
Indiana property as the prayer in the Ohio court was conflned to 
Ohio property. Obviously, the question whether, under that decree, 
Compton could appropriate the Ohio Division to pay his lien was 
very différent from the point which he made in the Indiana suit, 
namely, that by virtue of the decree, and otherwise, he could ap- 
propriate the Indiana Division alone to the payment of his lien. 
The validity of Compton's lien was upheld in each court. The 
question was as to the remedy. Certainly, a decree of an Ohio court 
which directed the sale of Ohio property to satisfy a lien would not 
be conclusive, in an Indiana court, of the right of the same plain- 
tiff, under Indiana law, to appropriate Indiana property to the satis- 
faction of the same lien. It follows that as the points decided in the 
two cases were not the same, and as the subject-matter was not the 
same, the decree in the one court does not work an estoppel in the 
other to prevent an appeal. 

Judge LUETON and I differ upon the following questions, which 
will be certified to the suprême court on the statement of facts set 
forth at the beginning of this opinion: First Had Compton the 
right, under the saving clause of the decree for sale, to a decree for 
the rédemption of the Ohio Division only? Second. In flxing the 
amount to be paid in rédemption, is he entitled to hâve the principal 
and interest of the mortgages to be redeemed reduced by the net 
earnings received by the purchaser? Third. Is the decree of the 
circuit court of the United States for the district of Indiana be- 
tween the same parties, and unappealed from, res judicata upon the 
foregoing questions in this court? It is ordered that ail proceedings 
of the cause be stayed until the instructions of the suprême court 
upon thèse questions shall be received by this court. 
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LUETON, Circuit Judge. The contention oî Compton tliat the 
paragraph peserving his rights should be construed so as to entitle 
him to an absolute decree against the purchaser for the amount 
due him under his Ohio decree, when it was determined that he 
had a lien, and regardless of its rank, is not founded in reason or 
justice. Such a construction would operate to prefer his claim over 
ail others, without regard to the place and rank of the other lienors. 
What the court meant to do was to leave Compton's claim unde- 
termined by the decree of foreclosure, and to reserve power and 
jurisdiction over the purchaser to enforce his lien by appropriate 
remedy, under ail the facts, if it should be found that he had one. 
This view is made manifest by the concluding sentence of the para- 
graph, which says, "It being the intention to hereby préserve the 
rights of said Compton in the relation in which he now stands to- 
wards the mortgagees, parties hereto." 

To attribute to this decree a détermination that Compton's lien, 
if he had one, should override ail others, and entitle him to an abso- 
lute decree against the purchaser, would not be a préservation of 
the relation in whieh he stood to other lienors, some of whom were 
asserting priority over Compton, but to destroy that relation, and 
settle the rank of his lien, without a hearing upon that question. 
Such a clause should be interpreted in the light of the whole rec- 
ord preceding it, and of the other portions of the decree of which 
it was a part, and of the issues which might arise upon Compton's 
claim, for he had not then answered. Read in this light, the court 
adjudged nothing affecting Compton. The fact of a lien, and the 
rank thereof, was left undetermined. I was at flrst strongly in- 
clined to the opinion that the effect of the whole decree was to 
sell the entire railroad, free from ail liens, including Compton's, and 
that his lien, like ail others, was transferred to the proceeds of 
sale. Inasmuch as the foreclosure decree provided for the payment 
of the purchase money chiefly in bonds and coupons secured under 
the several mortgages foreclosed, it was essential to the préserva- 
tion of Compton's rights in the fund that there should be reserved 
a right to require the purchaser to pay off Compton's lien, if the 
rank of his lien was found to be such as to entitle him to payment 
out of the fund, and in advance of securities which had been paid 
in by the purchaser. I stiil think there is much room for this inter- 
prétation of the decree, in view of its language, and of the strenuous 
effort made by ail the prior and subséquent mortgagees to offer the 
property free from ail liens and incumbrances. This construction 
would operate to defeat any recovery by Compton, inasmuch as 
the two. divisions covered by his lien did not sell for a sum suffi- 
cient to pay off the prior liens. I hâve come, however, to an appré- 
ciation of the injustice which this construction would do him. He 
was placed at some disadvantage by a sale in advance of the dé- 
termination of his rank, the place of ail others being flxed and 
known. This considération, in the light of other parts of the de- 
cree lending support to the idea of a sale subject to any lien which 
Compton might successfully maintain, persuades me tp adopt the 
view taken by the circuit court, — that his lien was not foreclosed, 
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and that the property was sold f ree from ail lien, charge, or in- 
cumbrance, save that of Compton. His attitude is therefore precise- 
ly what it would hâve been, with respect to remedy, if he had not 
been a party to the foreclosure proceeding. Instead of dismissing 
the bill, as to him, without préjudice, the circtiit court sold subject 
to his lien, and reserved jurisdiction to thereafter adjudge to him 
such relief, by sale or otherwise, as should be appropriate. What 
would be the proper remedy could not be foreseen, and nothing in 
the saving clause deals with the question of remedy, beyond a rés- 
ervation of jurisdiction over the purchaser to enforce such remedy 
as, under established principles of equity, should be appropriate. 
It was not improbable that the biddings on the divisions embraced 
within Compton's lien would be sufficient to pay ofî the prior incum- 
brances, and Gompton as well. If this had been so, it is clear that 
the remedy would hâve been neither sale nor rédemption, but a pay- 
ment ont of proceeds of sale. This, unfortunately, proved not to 
be the case. The sale accepted was under a bid for the entire Une. 
The unit bid aggregated but an insigniflcant sum over the aggregate 
of the separate bids on divisions. The bid on the Ohio Division was 
for barely enough to pay olï the two Ohio divisional mortgages, 
while the bid On the Indiana Division was insufflcient to pay ofl the 
second Indiana divisional mortgage, by more than a million of dol- 
lars. I quite agrée with Judge TAFT in holding that under thèse 
circumstances the character of the remedy to which Compton was 
entitled must be determined "wholly apart from anythingin the 
decree for sale, because the saving clause leaves it entirely in the 
judgment of the court." I also agrée with him in the conclusion 
that, under existing circumstances, Compton is not entitled, either 
by force of the Ohio decree, or under the gênerai principles of 
équitable practice, to a decree for a resale, and that the only relief 
which a court of equity should afford him is that of rédemption. 
Compton must stand as an unforeclosed lienor, obliged, by change 
of circumstances, to apply to equity for relief upon the footing of a 
decree which is nonenforceable according to its terms. Though 
nominally a défendant, he is really and substantially a complainant. 
It would be clearly inéquitable to grant a decree for a resale of the 
Ohio property, in view of the existing status. Such a decree noM' 
would be by no means the decree he obtained. If he had executed 
that decree before any obstacle arose, and obtained possession as a 
purchaser, he would hâve been obliged to hâve redeemed the senior 
mortgages. The remedy of a junior incumbrancer, both before and 
after foreclosure, is to redeem the senior mortgage. Without the 
<:onsent of the prior mortgagee, a junior lienor could not enforce a 
sale of more than the mortgagor's equity of rédemption. If he 
wished a sale free from the prior lien, and the prior lienor will not 
consent, the decree should be that he redeem, and then f oreclose for 
the enforcement of his own lien, and that he had redeemed. 2 
Jones, Mortg. §§ 1394r-1396, 1431, 1439, 1580; Jérôme v. McCarter, 94 
U. S. 734; Woodworth v. Blair, 112 U. S. 8, 5 Sup. Ct 6; McKernan 
v. Neff, 43 Ind. 503; Spurgin v. Adamson, 62 lowa, 661, 18 N, W. 
293. A judicial foreclosure sale is not void because one interested 
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in the equity of rédemption, as a junior mortgagee, was net a party. 
"The sale vests the estate in the purchaser, subject to rédemption by 
the owner of the equity, or other person interested in it, who was 
not a party to the proceedings. His only remedy, however, is to 
redeem." Jones, Mortg. § 1395. Martin v. Noble, 29 Ind. 216; 
Prische v. Kramer, 16 Ohio, 125; Eose t. Page, 2 Sim. 471; Fulghum 
V. Cotton, 3 Tfenn. Ch. 299; Trayser v. Trustées, 39 Ind. 556; Bank 
V, Goldman, 75 N. Y. 127. I agrée with him in the conclusion that 
Compton's only remedy is through rédemption, not only for the 
reasons so forcibly stated by him, but upon other considérations 
which will hereafter be stated in connection with the question of 
entire or partial rédemption. I am not at ail in agreement with him 
as to the duty of the court to allow a separate rédemption of the 
Ohio divisional mortgages. 

1. If we are right in the agreement that the decree reserving 
Compton's lien from foreclosure, and his rights for future détermi- 
nation, leaves ail questions concerning the validity, extent, and char- 
acter of his lien, and ail questions touching the remedy for the en- 
forcement of his lien, as completely open as if he had never been 
a party to the foreclosure proceedings, then it must follow that 
his attitude now is that of a complainant. Neither should the court 
be moved to enlarge the remedy to which he would otherwise be 
limited by reason of the fact that he was made a défendant in the 
foreclosure suits, and that he came in unwillingly. He was not 
enjoined from enforcing a sale under his state decree, and might 
hâve proceeded with his sale, although made a. défendant to the 
gênerai foreclosure proceedings. Why did he elect to abandon the 
remedy the Ohio court had awarded him? The answer is obvions. 
So many obstacles had arisen, both pending his suit and after his 
decree, that his remedy by sale had become practically unavailable. 
Pending his suit the United States courts had taken possession of 
the entire line of railroad, of which the Ohio Division was but a 
partj first under the gênerai insolvency bill flled by the Wabash, 
St. Louis & Pacific Company v. Central Trust Company and others, 
and flnally under an extension of that receivership to the foreclo- 
sure suits ont of which this eontroversy arose. 

The pendency of his suit was no obstacle to the institution of 
thèse subséquent foreclosure proceedings, and none to the seizure 
of the property by the courts in which they were begun. If he had 
not been made a party to thèse subséquent foreclosure suits, and had 
proceeded with his sale under hiâ decree, the purchaser would hâve 
beon obliged to hâve intervened in order to hâve obtained posses- 
sion, or to hâve waited until the receivers were discharged, and then, 
by an independent suit with the purchaser under the fédéral fore- 
closure decree, had his right and title determined. In either case, 
as the owner of a mère equity of rédemption obtained under a fore- 
closure decree, to which senior mortgagees were not parties, he 
could hâve obtained no relief except through rédemption of the 
prior liens. No injury was donc him by making him a party to the 
subséquent suits, in which it was sought to sell the property free 
from ail liens, and to marshal the assets according to priorities. 
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Indeed, he was a proper party to a simple foreclosure of the mort- 
gages senior to his own lien, and a necessary party to any decree 
intended to convey to the purchaser a clear title. In such a suit 
Ms natural attitude would be that of an active, rather than a passive, 
party. Such, in fact, was the position which he at once assumed 
when he found tha,t he could not escape the jurisdiction, for he 
availed himself of the decree which required that ail answers there- 
tof ore or thereafter filed which stated matter that was proper f ounda- 
tion for affirmative relief should be deemed and taken as cross bills. 
By his answer he sought: First, the enforcement of his Ohio de- 
cree by a sale of the Ohio Division separately from ail other parts 
of the road; second, to reach, and subject to his lien, certain terminal 
properties at Toledo, Ohio, of great value, which he claimed had 
been acquired after the Ohio divisional mortgages, and had not 
passed to the Ohio mortgagees; third, he claimed priority over the 
divisional mortgagees in ail of the rolling stock and equipments ac- 
quired after the prior mortgages; fourth, he demanded an account- 
ing as to the eamings of the Ohio Division, claiming that they were 
greatly in excess of its share of operating expenses, and that the 
surplus had been improperly applied to the support and improve- 
ment of other divisions of the Consolidated Une. From the filing 
of that pleading down to the final decree from which he has ap- 
pealed, he was in the attitude of one seeMng relief by a sale, or by 
rédemption, if that was inadmissible. After the foreclosure decree 
his status was more than ever that of one applying to a court of 
equity for relief upon the footing of a former decree, which, by cir- 
cumstances subsequently ensuing, could not be advantageously en- 
forced without further aid. That the court did not foreclose his 
lien, along with those of thç other lienors, was a matter of pure 
grâce and indulgence to him. That the rank of his lien was unde- 
termined was no obstacle to a foreclosure sale by which ail liens 
would hâve been transferred to the proceeds of sale. Bank v. 
Shedd, 121 U. S. 74, 7 Sup. Ct. 807. Yet that indulgence is now 
made ground for complaint, and demand is made for a resale, or for 
granting him a separate rédemption of the Ohio mortgages, even 
though otherwise unentitled. I see no merit in this claim for in- 
dulgence whatever. 

2. In the détermination of the question as to whether Compton 
may redeem the Ohio Division without also redeeming the Indiana 
mortgages, the remedy awarded him by the Ohio court should hâve 
no conclusive efEect whatever. In permitting him to sell so much 
of the road as was within the state of Ohio, subject to the senior 
liens thereon, the court did not adjudge him to bave a separable lien 
on the Ohio Division, and another on the Indiana property. It 
merely awarded him a sale as at law, under exécution. Because the 
court limited the sale awarded to the property within its jurisdiction, 
it is not to be inferred that it thereby adjudged that Compton had 
one lien embracing two separable equities of rédemption. No ques- 
tion as to whether, under his lien, he could redeem separately, was 
submitted, involved, or decided. The remedy awarded appears to 
me to pertain to process, and not to be within the principle of res 
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adjudicatà, éVen as to the piarties to Ms suit. Clearly, no estoppel 
exists, in conséquence of the grant of that remedy, applicable either 
to thé two original mortgagor coinpanies, or any of their mort- 
gagees, inaSmuch as they were not parties to his case. If any légal 
or équitable reason existéd before tliat decree. which would enable 
them, or either of them, to require rédemption of ail the mortgages 
senior to his lien, or none, that right remained unaiîected by a de- 
cree to which they were not parties. The Ohio court, in its statement 
of the case, described the suit, and the issues presented and the 
relief sought, by saying: 

"This was an action commenced In the court of common pleas of Lucas 
county by James Compton, asking that certain bonds, of which he claimed 
to be the owner, with the unpald interest coupons thereon, should be declared 
a lien upon so much of the road of the Wabash, St. Louis & Pacific Railway 
Company as formerly belonged to the Toledo & Wabash Eailway Company, 
by whom the bonds had been Issued, and for the flnding of the amount due 
him thereon, and an order of sale of so much of its road as Is within the 
jurisdiction of the court, subject to certain admltted prior liens, unless the 
amount found due hlm should be paid by the Wabash, St Louis & Pacific 
Company in a short time, to be named, and for other relief." Compton v. 
Railroad Co., 45 Ohio St 592, 16 N. E. 110, and 18 N. E. 380. 

The only other référence to a remedy in the course of a very 
lengthy opinion is found near its conclusion, the court simply saying: 

"The plaintifC is entitled to a flnding of the amount due on the bonds heid 
by him, and an order for the sale of so much of the road as is within the 
jurisdiction of the court." 

I am utterly unable to agrée that the limitation upon the order 
of sale to so much of the road as was within the state is an adjudica- 
tion conclusive upon ail the parties to' that suit "that he has a lien 
which may be enforced against the Ohio Division alone, without re- 
gard to his remedy against the Indiana Division," "and that he may 
redeem it by paying to the purchaser, the Wabash, St. Louis & Pacific 
Eailway Company, the amount due on the Ohio divisional mort- 
gages." This conclusion that, because hè was permitted to sell 
the Ohio Division separately, therefore he may redeem it separately, 
seems to me utterly unsupported by the premises; yet Judge TAFT 
seems to rest it upon the assumption "that, against ail the parties 
to his Ohio suit, he may exercise this right, because it was incident 
to the relief granted in the Ohio decree." 

3. But, if it be assumed that a right to separately sell the Ohio 
Division is within the estoppel of that decree, as to the parties, it is 
not incumbent on a court of equity, when a complainant applies to it 
for relief upon an inefïective decree, which cannot be enforced with- 
out further équitable aid, to extend him any assistance, unless he 
will do equity. In the détermination of what relief he is entitled 
to, the court cannot escape a considération of his rights with réf- 
érence to the mortgages senior to his lien, as well as his rights in 
relation to the other titles, rights, and equities united in the pur- 
chaser from whom rédemption is sought. If his decree is inef- 
fective, for want of means to exécute it; if the remedy awarded him 
by his decree is insufflcient, and incapable of practical enforcement, 
— then the court will look into his decree, even as to its merits, and- 
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refuse tp enforce it, except in so far as It niaj deem just and équi- 
table. The doctrine on tUis subject may be thus stated: When a 
decree is incomplète, or becomes inefEective for the want of means 
by which it may be executed, and application is made to a court of 
equity to render the decree effective, the doctrine of res adjudicata 
will not operate to prerent the court from looking into the nature 
and character of the decree for the purpose of determining whether 
it would be just and équitable that the complainant should be as- 
sisted, and his defective decree pieced out. If the decree be found 
unjust and inéquitable, the court, under such circumstances, will not 
be moved to action, but leave the party to his remedy at law, or ex- 
tend aid on condition that he do equity. 2 Daniell, Ch. Prac. (4th 
Ed.) 1586; Adams, Eq. 416; Gay t. Parpart, 106 U. S. 699, 1 Sup. 
et. 456; Lawrence Manuf g Co. v. JanesTille Cotton Mills, 138 U. S. 
552, 11 Sup. et 402. This doctrine, in its last analysis, resta upon 
the settled principle that he who seeks equity must do equity. Mani- 
festly, this principle must apply to a case like the one in hand, when 
the question is purely one of remedy. This court ought not to 
grant any relief, except such as in equity and justice is appropria te, 
under ail the circumstances. This doctrine would apply if the de- 
fendant, resisting partial rédemption, united in itself only the rights 
of the mortgagor corporation and the mortgagees who were parties 
to the Ohio decree. If this doctrine goes so far as that the court 
may look into the merits of the decree which it is asked to pièce 
out, a fortiori it is applicable when such a complainant demanda a 
particular remedy because it is supposed to be an "incident" of the 
remedy whiçh has become impracticable, or because it is supposed 
to be most analagous. Before a court of equity will be moved to 
lend its aid to an ineffective decree, it will inquire into ail the circum- 
stances calculated to enlighten the conscience of the court, and grant 
its aid only upon such terms and conditions as are just. 

4. Among the matters which the court should take cognizance of 
when Compton asks to be allowed a separate rédemption of the 
Ohio property, is an inquiry as to lus right to redeem at ail, for want 
of proper parties. The lien which he asserts is not one for his ex- 
clusive beneflt. Ail of the unpaid creditors of the Toledo & Wa- 
bash Eailway Company are equally entitled to share in the security 
which he is undertaking to appropriate to the satisfaction of his 
own claiins. The Ohio decree made no disposition of the proceeds 
to arise from the sale awarded him, but direeted that the proceeds 
should be paid into court, and held subject to further orders to 
be made on the footing of the decree. The decree itself only de- 
clared the lien. The lien is the créature of statute, and arose upon 
the consummation of the consolidation of 1805, by force of the stat- 
ute, and his decree adds nothing to its efficiency, aside from the 
flnding that he was a creditor. Compton's Ohio suit ought to hâve 
been a suit for the equal benefit of ail entitled to share in the bene- 
fits of the lien asserted. It was not. His présent suit should hâve 
been a suit for the beneflt of the whole class, and so brought as to 
quiet the title of the présent owner of the property. It is not. His 
decree amounts to nothing more than a déclaration of a valid and 
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unsatisfied lien, superior în raûk to ail mortgages subséquent to 
the consolidation of 1865, and inferior to ail antécédent to that date. 
That the défendants to the suit in which the statute was construed 
and the lien declared did not demur because his suit was not a class 
suit is no answer to the objection now interposed, when he asks for 
a différent remedy in aid of an otherwise inefifective decree. But 
if the Toledo & Wabash Eailway Company be regarded as eut ofif 
from interposing such an objection, in so far as it is the assignée 
and représentative of the mortgagors and mortgagees who were 
parties to his Ohio suit, yet, in so far as it is the assignée of the 
mortgagees who were not parties, it is not estopped. The objection 
lies at the Tery f oundation of his right to a partial rédemption, be- 
cause it will leave the défendant corporation holding the remainder 
of the estate embraced within the lien subject to future rédemption 
by the appellant, or any other creditor interested in the class lien. 
But, more than this, the appellee, as the équitable assignée of mort- 
gages junior to the Compton lien, has the unquestioned right to re- 
deem from the creditors entitled to the beneflt of the lien. They 
are, perhaps, hundreds in number, and the aggregate of their claims 
is wholly unknown. If it redeem from Compton by paying off his 
debt, it will continue subject to a like liability for an unknown 
amount, and to an unknown number of people. It may be said that 
this is an objection which applies to any rédemption at ail by him. 
This may be admitted, for, undoubtedly, Compton should hâve so 
brought his case as to bring ail interested in the lien before the 
court, that the purchaser under junior liens might hâve the option 
of redeeming this lien and quieting its title, or submitting to ré- 
demption, and surrendering its title to the property covered by this 
lien. Not having done this, he ought not to be allowed to further 
aggravate the situation by compelling the appellee to submit to 
partial rédemption. 

5. There are other objections which are peculiarly applicable 
when a complainant seeks relief through équitable rédemption. 
The senior mortgages upon the Indiana and Ohio Divisions operated 
to vest in the mortgagees the légal title, subject to divestiture upon 
payment of the debts secured within the time limited by the con- 
tract The failure to pay on the pay day made the title at law 
absolute. There was no statutory right of rédemption, and no ré- 
demption or buying back was admissible, except through appli- 
cation to a court of equity. Chancery courts, to relieve against the 
forfeiture which at law was absolute, hâve created an équitable 
right of rédemption, which it allows upon équitable principles, 
and subject to the équitable maxim that "he who seeks equity must 
do equity." Of course, a court of chancery does not, through this 
maxim, obtain authority to impose arbitrary conditions, not war- 
ranted by settled principles of equity jurisprudence. The bound- 
aries within which it may be applied are well deflned by Mr. Pome- 
roy, who says: 

"The meanlBg Is that whatever be the nature of the controversy between 
two deflnite parties, and whatever be the nature of the remedy demanded, 
the court will not confer its équitable relief upon the party seeking its inter- 
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position and ald, unless he has acknowledged and conceded, or will admit 
and provide for, ail the équitable rlghts, claims, and demands justly belong- 
ing to tlie adversary party, and growlng eut of, or neeessarily involved in, 
the subject-matter of the controversy. It says, in effect, that the court will 
give the plaintiflf the relief to which he is entltled only upon condition that 
he has given, or consents to give, the défendant such corresponding rights as 
he also may be entitled to in respect of the subject-matter of the suit." Pom. 
Eq. Jur. f 385. 

The flrst objection which has been urged to a partial rédemp- 
tion grows ont of the relation of principal and surety which exists 
between the Toledo, Wabash & Western Eailway Company and 
the Toledo & Wabash Eailway Company, In November, 1858, the 
Ohio and Indlana mortgagor companies Consolidated their prop- 
erties, and were merged into a new Consolidated company, entitled 
the Toledo & Waljash Railway Company, which new company sub- 
sequently issued the bonds called "Equipment Bonds," of' which 
Compton holds 150. The resuit of this consolidation is Tery tersely 
stated by Mr. Justice Gray, when considering the effect of this very 
consolidation, who said the resuit was a new corporation, "which 
took their places, succeeded to their property, and assumed their 
liabilities." Eailway Co. v. Ham, 114 U. S. 595, 5 Sup. Ct 1081; 
Shields v. Ohio, 95 U. S. 319; Compton v. Eailroad Co., 45 Ohio St. 
623, 16 N. E. 110, and 18 N. E. 380. 

The Ohio consolidation statute, under which the successive con- 
solidations occurred, was passed April 10, 1856, and expressly pro 
vided that: 

"Ail debts, liabilities and duties of either of said companies shall hence- 
forth attach to said new corporation and be enforced against it to the same 
extent as if said debts, liabilities and duties had been contracted by it." 

The Indiana act of February 23, 1853, authorized the consolida- 
tion of r3.ilroad companies which might connect at the state Une 
with a road of another state constructed to the state line, "upon 
such terms as may be by them mutually agreed upon in accordance 
with the laws of the adjoining state with whose road or roads con- 
nections are thus formed." 1 Gavin & H. St. 526. The consolida- 
tion agreement, among other things, proTided : 

"That the said Consolidated company shall assume, and be liable for, ail 
outstanding bonds, Indebtedness, and other liabilities of each of the parties 
to this agreement; and ail mortgages given by either of the parties shall be 
as valid and binding upon the whole of the road, real estate, flxtures, and Per- 
sonal property which may be described in such mortgage as though the same 
had been originally executed by such consolidated corporation." 

The undoubted and undisputed effect of this consolidation was 
that the Toledo, Wabash & Western Eailway Company became 
obligated to pay off and discharge each one of the four mortgage 
debts which existed at the date of this consolidation, in 1858. Its 
liability was not merely that of one buying property subject to an 
existing incumbrance, for it personally assumed, and by the stat- 
ute became personally liable for, the entire indebtedness of its con- 
stituent companies. This much is expressly decided by the, Ham 
Case and the Compton Case, heretofore cited. Precisely the same 
liability was imposed upon each of the successor consolidated com- 
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panies, who by subséquent consolidations succeeàed to tîie property 
of the original mortgagor companies. This is very clearly recog- 
nized in the opinion of Judge TAFT, when he says, in bis state- 
ment of the case, that "many of the constituent companies had is- 
sued bonds secured by inortgages upon their respective Unes, and 
as consolidations took place the new companies assumed the obliga- 
tions of the bonded and other debts of their constituents." 

The successive assumptions of thèse prior mortgage debts did not 
operate to release or discharge the liability of the original mortgage 
debtors, or that of any obligor by assumption précèdent to the last 
consolidation. The original mortgage debtors, and each succeeding 
obligor, were liable to the créditer s as joint and several principals, 
and for deficiency in value of mortgaged property the creditors 
might bave judgment against any or ail who were thus liable as 
principals. The Ohio statute authorizing consolidations for the 
purpose of préserving the rights of creditors, provided that "the 
respective corporations may be deemed to be in existence to pré- 
serve the same." "A purchaser who assumes the mortgage becomes, 
as to the mortgagor, the principal debtor, and the mortgagor a 
surety; but the mortgagee, unless he bas assented to such an ar- 
rangement, may treat both as principal debtors, and may bave a Per- 
sonal decree against both. The mère assignment by the mortgagor 
of his interest in the mortgaged premises to a third person, who 
agrées to pay ofl the mortgaged debt, does not release the mort- 
gagor. There is no novation, unless there is something to show that 
the mortgagee bas released the mortgagor, and bas agreed to look 
solely to the purchaser for payment of the mortgage debt." Jones, 
Mortg. § 741; Shepherd v. May, 115 U. S. 510, 6 Sup. Ct. 119; Burr 
V. Beers, 24 N. Y. 178; EUis v. Johnson, 96 Ind. 377; Insurance Co. v. 
Hanf ord, 27 Fed. 588. As between the mortgagor and bis suc- 
cessor in the title, who assumes the payment of the debts charged 
thereon by prior lien and the mortgagee, the land is the primary 
fund for the payment of the debt. Wells v. Tucker, 57 Vt. 223; 
Jones, Mortg. §§ 678a, 740-743; Bank v. Thayer, 136 Mass. 459. 
Thus, the property which the Toledo, Wabash & Western Railway 
Company acquired by consolidation of the constituent companies 
was, as between those companies and their mortgage creditors, the 
primary fund for the discharge of the mortgage debts. If mortgage 
creditors release this property without the consent of the original 
debtor companies, it thereby discharges them, to the extent of the 
value of the security thus abandoned. Paine v. Jones, 14 Hun, 577; 
Remsen v. Beekman, 25 N. Y. 552; Bowne v. Lynde, 91 N. Y. 92. 

This right of the surety companies to bave the property which 
became a primary fund applied in exonération of their relations as 
sureties for the new Consolidated company is not a right which can 
be aiïected or waived by any successor company which occupied the 
relation of principal towards such surety. The surety entitled to 
such exonération might waive it, and so could the créditer; but, as 
we hâve seen, a créditer would thereby release the obligation of the 
surety, to the extent of the value of the property released. This 
principle has no application, as a conséquence of the original eon- 
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soMatlon by wMch the Toledb & Wabasli Railway Company was 
formed in 1858. Its constituent companies were not sureties for 
each other, and the promise of the consolidated company was a 
separate promise to each of its constituents. The obligation of the 
Toledo & Wabash Kaiiway Company, so far as it rested upon the 
consolidation agreement, to pay the debts of its Indiana constituent, 
was to that constituent alone; and the Ohio constituent could not 
object to a separate sale of the Ohio Division, or its separate ré- 
demption, for no obligation to it would be Tiolated. But quite a new 
state of îUBfairs arose so soon as the second consolidation occurred, in 
1865. The considération for the consolidation which moved to the To- 
ledo & Wabash Railway Company was that, in considération of ail its 
property, the new consolidated company, the Toledo, Wabash & West- 
ern Railway Company, would pay ail its obligations and liabilities, 
of every kind and character. This, of course, included its obligations 
to pay off the two Indiana divisional mortgages and the two Ohio 
divisional mortgages, ail four of which had been assumed as a con- 
dition of the consolidation in 1858. Upon the consummation of this 
act of consolidation, there arose the relation of principal and surety 
between the Toledo, Wabash & Western Railway Company and the 
Toledo & Wabash Railway Company, which relation resulted in an 
obligation of the former company to apply ail of the property of the 
latter company in discharge of its debts, and in exonération of its 
liabilities. The consolidation agreement by which the Toledo, Wa- 
bash & Western Railway Company was formed, in 1865, set out the 
indebtedness of the Toledo & Wabash Railway Company, and made 
no distinction between the mortgages on its Indiana and Ohio Di- 
visions. Its bonded debts were described as: 

First mortgage bonds $3,400,000 

Second " " 2,500,000 

Equipment bonds 600,000 

It provided that ail its rights, franchises, property, debts, and 
choses in action should vest in the consolidated company, and that 
the consolidated company should "protect" ail of its indebtedness as 
it should fall due. Thus, the Toledo, Wabash & Western Railway 
Company assumed the relation of principal obliger, as to ail the 
debts and obligations of its constituents, the Toledo & Wabash Rail- 
way Company. The latter company continued bound to the créditer, 
but, as between it and the Toledo, Wabash & Western, it was a mère 
surety. Out of this relation originates the right of the Toledo & 
Wabash Railway Company to object to partial rédemption, — a ré- 
demption by which the Ohio Division, which is worth more than the 
mortgage debts secured speciflcally thereon, may be redeemed sepa- 
rately, leaving the Indiana mortgage debts unpaid and inadequately 
secured, to the extent of 11,300,000, as demonstrated by the bids on 
that division under the foreclosure decree. Such a rédemption would 
leave the Toledo & Wabash Railway Company liable on the Indiana 
bonds to the extent of this deflciency. It would bave the right to 
insist that the whole of its property conveyed to the Toledo, Wabash 
& Western Railway Company shall be applied in its exonération; 
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and if that corporation was to-day seeking to redeem that part of the 
property whicfi was o( greater value than the mortgage debts spe- 
cifically secured thereon, without also redeeming the Indiana mort- 
gage debts which were inadequately secured, its objection in a court 
of equity would be potential, and the Toledo, Wabash & Western 
Kailway Company would be required to redeem ail, or none, on the 
principle that it must do equity, as a condition of équitable rédemp- 
tion. 

It may be urged that this right of the Toledo & Wabash Kailway 
Company to object to separate rédemption upon the ground of its 
surety relation to the Toledo, Wabash & Western Railway Company 
is one which can only be made by it, and that it has never been, a 
party to any of thèse foreclosure suits. Compton did not bring that 
corporation before the court in his Ohio suit, and he has not chosen 
to make it défendant to his présent effort to obtain separate ré- 
demption. It was not a necessary party to either suit, in so far as 
the establiahing of his debt and lien were concerned. He might 
bring his suit against the corporation which had succeeded to the 
title and ownership of the property, and which had assumed a 
primary obligation for his debt. But he cannot escape the effect of 
any défense to a separate rédemption which any of the predecessors 
in the title might make, by omitting to bring such predecessors be- 
fore the court. When he asks for partial rédemption, and the court 
can see that that relief would be inéquitable and unjust to one of the 
obligors of his debt, in its relation as surety to other parties jointly 
liable as to him, it will either refuse to proce^d with the suit until 
he brings the absent corporation before the court, or grant him only 
such relief as is consistent with the equities and rights of ail affected 
by the remedy he asks. But it seems to me, on careful considération, 
that the purchaser at foreclosure sale unités in itself the légal title 
and the equities, rights, and défenses which pertained to each of its 
predecessors in title, and may interpose any défense to the demand 
for separate rédemption which any one of its predecessors could 
make if they were called upon to submit to such rédemption. If 
this is not so, then the absent predecessor corporations to be affected 
by the spécial relief sought are necessary parties to any proceeding 
which seeks such relief. If I am right in the proposition that the 
Toledo, Wabash & Western Railway Company could not redeem the 
Ohio DiTision separately, by reason of the surety relation of which 
I hâve spoken, then, for the same reason, Compton cannot. His lien 
arose as the resuit of the consolidation of 1865. The lien did not 
attach as a lien on property of the Toledo & Wabash Railway Com- 
pany, but as a lien on so much of the property of the Toledo, Wa- 
bash & Western Railway Company as had been acquired from the 
Toledo & Wabash Railway Company. The language of the con- 
solidation statute, which imposed a liability on the Consolidated Com- 
pany for the debts of the constituent companies, was that : 

"AU debts, Uabilitles and dutles of sald companies shall henceforth attach 
to sald new corporation and be enforced against It to the same extent as If 
sald debts, llabllities and dutles had been contracted by it." Act Aprll 10, 
1856, § 5. 
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TMs was the language whicli the suprême court of Ohio, in Comp- 
ton's Case, construed as attaching an équitable lien upon the prop- 
erty of the Toledo, Wabash & Western Railway Company which it 
had received from the Toledo & Wabash Railway Company. The 
decree upon which Compton predicates his suit recites: 

"That, upon the consummation of such consolidation, sald bonds Issued as 
aforesaid by the Toledo & Wabash Railway Company • • • became an 
équitable lien upon all'of the sald rallroad and real property • * * which 
were owned by sald Toledo & Wabash Railway Company, at the time of sald 
consolidation passed to and vested In the said Toledo, Wabash & Western 
Railway Company, and which afterwards passed to and vested in the défend- 
ant the Wabash, St. Loiils & Pacific Railway Company." 

The lien did not exist before the consolidation, but arose as a 
resuit of the act transferring the property. To say that a lien which 
originated only as a resuit of the passage of the title is a lien against 
the company whose act transferred it to another, would be as in- 
exact as to say that a vendor's lien rests upon the property of the 
vendor, when in fact it originates as a resuit of the passage of the 
title, and must be a lien on the estate of the vendee in the property. 
The distinction is a nice one, but it is an obvions one, when we look 
closely into it. It is also an important fact, in its conséquences, for 
if a lien imposed on the property of the Toledo & Wabash Railway 
Company, while owned by that company, would, as urged by Judge 
TAFT, be a lien upon the separable equities of rédemption owned by 
that company, a lien imposed after the transfer of the title of the 
Toledo & Wabash Railway Company to the Toledo, Wabash & West- 
ern Railway Company, which took under a single engagement or 
promise to pay ofl the debts of the Toledo & Wabash Railway Com- 
pany, would bring into opération the principle that such single prom- 
ise required a single rédemption. Compton's right of rédemption 
cannot be other or différent than that of the corporation upon whose 
property the lien rested, whether imposed by law, or arising out of 
contract. It must therefore follow that, if the Toledo, Wabash & 
Western Railway Company could not redeem part without redeem- 
ing ail, Compton, with a lien which rests on its estate, can exercise 
no higher right of rédemption. There seems to me to be still another 
principle applicable, where équitable rédemption is sought, which re- 
inforces what has already been said. That principle is that where 
several mortgage debts hâve become Consolidated, so that the obligor 
in each is the same, and the mortgagee the same, though secured on 
distinct estâtes, there can be no separate rédemption, against the will 
of the mortgagee. The principle that a créditer will not be deprived 
of a légal advantagè by a court of equity, except upon équitable con- 
ditions, is of wide application. It was imbedded in the civil law ; and a 
mortgagor was not permitted to redeem or buy back the légal title to 
realty, or the possession of a pledge, until he did equity, by paying, 
not only the debt secured by the mortgage or pledge, but any other 
debt subsequently created. Story, Eq. Jur. §§ 415, 1010, and note; 
Jarvis v. Rogers, 15 Mass. 389. There is some doubt as to whether a 
purchaser of the mortgaged land, or a subséquent incumbrancer, was 
affected by this equity between mortgagor and mortgagee. Judge 
v.68F.no.2— 21 
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Story thinlïs' thât under the cml law the doctrine 'waa limited to 
cases where no subséquent incumbrance was involyed, while Chaa- 
cellor Kent takes the contrary view. Story, Eq. Jur. § 1010, note; 
4 Kent, Comm. Lect 58, p. 136. Almost contemporaneously with the 
earliest announcement of the doctrine that equity would relieve 
against the forfeiture of the légal estate, and permit rédemption 
after default, there was announced a condition upon which such équi- 
table rédemption would be accorded. That condition was that when 
there were two distinct inortgages upon distinct parts of the same 
mortgagor's estate, to secure distinct debts due to same mortgagee, 
the mortgagor would not be permitted to redeem one of his estâtes 
without at the same time redeeming the other, where it appeared 
that one of the debts was insufficiently secured. This was the 
simple rule as announcéd and applied in the early cases. Purefoy 
V. Purefoy, 1 Vern. 29; Shuttleworth t. Laycock, Id. 345; Margrave 
T. Le Hooke, 2 Vem. 207; Pope v. Onslow, Id. 286; Willie v. Lugg, 
2 Eden, 78; Jones v. Smith, 2 Ves. Jr. 376. In Willie v. Lugg, 
cited above, the lord chancellor stated the rule, and the reason on 
which it stands, as follows: 

"Thls blll Is brought to redeem the Bast Dales, and to leave Dixon's farin, 
now reduced, In point of value, by the inortgagees selling a part for the 
benefit of the plalntlfC, who had the inheritance. The question Is whether she 
can come into thls court for such an equity. Every mortgagee, when the 
mortgage Is forfeited, has acquired an absolute légal estate. Upon what ternis 
can this court proceed to a rédemption? By giving the mortgagee the value 
of his money, its fruits, and his costs, and upon those terms only, for it is 
obvions injustice to help to the restitution of the pledge without a full restitu- 
tion of what It is flrst pledged for. If a person makes two différent mort- 
gages of two différent estâtes, the equity reserved is distinct in each, and the 
contra cts are separate; yet, If the mortgagor would redeem one, he cannot, 
because, if you come for equity, you must do equity; and, the gênerai estate 
belng liable to both mortgagees, this court will not be an Instrument to take 
illegally from a mortgagee that by which he will be defrauded of a part of 
his debt." 

The editor of the second édition of Eden's Keports, in a note con- 
cerning the modem extension of the rule as stated in Willie t. 
Lugg, says: 

"That a' mortgagor of two distinct estâtes, upon distinct transactions, to the 
same mortgagee, cannot redeem one without redeeming the other, seems, by 
modem décisions, to bave been extended to a purchaser of the equity of ré- 
demption of one of the mortgaged estâtes without notice of the other mort- 
gage." 

The cases of Watts v. Symes, 1 De Qex, M. & G. 240; Selby v. 
Pomfretj 1 Johns. & H. 336; Neve v. Pennell, 2 Hem. & M. 170, are 
applications of the rule of the old cases in suits for f oreclosure, as 
well as rédemption. Beevor v. Luck, L. R. 4 Eq. 537;Tassell v. 
Smith, 2 De Gex & J. 713; Vint v. Padget, Id. 611; Mills t. Jen- 
nings, 13 Ch. Div. 639; Cummins v. Fletcher, 14 Ch. Div. 699,— are 
ail cases involving extensions of the old rule to subséquent pur- 
chasers or mortgagees, many of them involving the technical doc- 
trine of tacking, as developed from the early cases of Brace v. 
Duchess of Marlborough, 2 P. Wras. 491, and Marsh t. Lee, 2 Vent. 
337. That doctrine, in brief terms, was bottomed on the maxim of 
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noninterference between equal equi'ties.* Adams, Eq. 162. Through 
that maxim, if a third mortgagee advanced his money without no- 
tice of a second mortgage, he was permitted to buy in the flrst 
mortgage, thereby obtaining the légal estate, and then tack the 
third mortgage to the flrst, and require the second mortgagee to 
redeem both. This enabled the third mortgagee to squeeze out the 
intermediate incumbrancer by buying up a flrst mortgage, even 
when the second mortgagee's bill for f oreclosure was pending. And 
this rule Lord Chief Justice Haie, with whom the rule, in a large 
measure, originated, called a "plank" gained by the third mort- 
gagee, or tabula in naufragio. In Jones v, Smith, 2 Ves. Jr. 376, 
and Mills v. Jennings, cited above, the old rule, in its simple form, 
is stated, as well as the ground on which it stood. In Mills v. 
Jennings, Cotton, L. J. so well states the original doctrine, and the 
grounds upon which it has been extended, that I deem it best to 
make a libéral quotation : 

"The rule as to consolidation of mortgages, in its simplest form, Is thlsr 
That where one person has vested in himself, by way of mortgage, two 
estâtes, the property of the same mortgagor, one of thèse cannot be redeemed 
without the other; and this is so whether the two mortgages were origtnally 
granted to the same mortgagee, or, having been originally vested in différent 
persons, hâve, by assignment, becomé vested in the same person. This Was 
on the équitable principle tliat a court of equity would not assist a mortgagor 
in getting bact one of his estâtes, unless he paid ail that was due, though 
secured on a différent estate. The iQortgagor was coming Into a court of 
equity to obtain its assistance in getting back an estate which at law be- 
longed to the mortgagee, and it was held to be inéquitable to allow hira to 
get back an estate of more value than the debt charged on it, and to leave 
the mortgagee with an estate charged with a debt due by the mortgagor 
which might be of a larger amount than the value of the estate. But even 
the rule in this its simplest form was doubted by Lord" Hardwicke in the year 
1750, as appears by the report of Ex parte ICing (1), though he afterwards 
reeognlzed and adopted it. Moreover, as a mortgagor cannot be allowed to 
préjudice the rights of his mortgagee by any dealings' with the equity of ré- 
demption of the estate in mortgage, it has been held that a purchaser or tnort- 
gagee of one of two estâtes already in mortgage is, as regards the consolida- 
tion of the mortgages, in the same position as the original mortgagor; that Is 
to say, the purchaser of an equity takes subject to ail the equlties affecting 
the person through whom he clalms. * * * It is the cireumstance of the 
mortgagor having created two mortgages on two différent estâtes which gives 
the mortgagee of either estate, as soon as the second mortgage ia created, a 
right to get both the mortgages into his hands; and to hold both until the 
debt due on each is paid. The principle which allows, as against a subsé- 
quent purchaser or mortgagee, the right of consolidation, is that the mort- 
gagor cannot, by any dealing with the equity of rédemption, préjudice the 
rights of his mortgagee. This can only apply to rights already given, or aris- 
ing frora acts already donc, by the mortgagor. The same principle will pre- 
vent the mortgagor from throv^ing a greater burden on the purchaser of his 
equity of rédemption by any act done subséquent to the sale or mortgage of 
this estate. It is true that a mortgagee of one estate may get in and con- 
solldate the mortgages on another estate against a purchaser of the equity 
of rédemption of one of the estâtes, even though at the time of the purchase 
the two mortgages were vested in différent persons, provided both the mort- 
gages existed previously to the sale of the equity of rédemption of one of the 
estâtes. But this equity arises out of acts done by the vendor of the eqiiity 
of rédemption previously to the sale; and the act àfter sale necessary to give 
effect to the right of consolidation— namely, the union of the mortgages on 
both estâtes in one person— is an act of persons who are no parties to the sale 
of the equity of rédemption, and not bourid to the purchaser by any contract 
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inconsistent •with the elaim to consoUdate. In our opinion, the purchaser of 
an èqulty of rédemption talies subject to such equities as arise from acts 
prevlously done by liis vendor. He is subject to tliese equities, thougb acts 
of persons other tban the vendor may be necessary to give rise to tbe equity." 
Mills V. Jennings, 13 Ch. Div. 639. 

The doctrine established by the tacking cases proper — that a 
third mortgagee, without notice, may buy in a first mortgage, and 
thereby éxclude a second mortgage — is not enforced in the courts 
of this country, in conséquence of the effect of our registration Sys- 
tem, which gives effect to conveyances in the order of registration. 
The policy underlying registration is that a mortgage shall not be 
a security for more than is expressed therein, as against subséquent 
purchasers or mortgagees. I quite agrée with what was said by 
the Virginia suprême court, through Baldwin, J., in Siter t. Mc- 
Olanachan, 2 Grat 304, that: 

"The eltements of the doctrine, It will be seen, are the possession by the 
preferred mortgagee of the légal tltle, and the pre-existence or accession of 
a distinct equity, without notice of mesne incumbrance. Hence it Is obvious 
that It could never bave been introduced into a country enjoylng the benefits 
of a gênerai reglstry, intended to give notice to the whole world of ail con- 
veyances and Incumbrances, and to supply the place of actual notice. * * * 
In nearly ail the states of this Union, the reglstry is held to be notice to sub- 
séquent purchasers and mortgagees, provided the deed has been duly proved 
or acknowledged. • • ♦ It is easy to percelve that the opération of the 
reglstry laws of "Virginia, and of other states of the Union, is to eut up by 
the roots the English doctrine of tacking, so far as it affects intermediate 
purchasers and Incumbrancers." 

It is equally clear that our registration system renders inopera- 
tive many of the principles upon which the rule now involved was 
extended so as to affect subséquent purchasers and incumbrancers. 
But registration laws manifestly hâve no effect upon the rule, as 
between mortgagor and mortgagee, or the application of the maxim 
upon which the doctrine rests, whenever a plaintiff resorts to equity 
to redeem or to recover the légal title to lands, or the possession of 
a pledge. If he seeks equity, he must do equity; and equity will not 
assist a debtor to deprive a creditor of a security which at law he 
may hold, until he has done equity, by discharging any just lia- 
bility which exista between them. Great care must be observed in 
examining American cases touching this species of tacking, to see 
that they do not turn on the rule which makes the registration of a 
deed notice. Whenever they do so turn, they are not in point. 
Where the question arises between unregistered equities, or when 
the registry acts are, from any cause, inapplicable, there "seems to 
be nothing to prevent the holder of a third mortgage from obtain- 
ing priority over a second, of which he was ignorant at the time 
of taking his own, and which has not been placed on record, by 
buying in the first, or obtaining a conveyance of the légal title in any 
other way, although the question is of little practical importance, 
because it cannot arise unless both mortgages are unrecorded, when 
it will be easier to record the third than to resort to the expédient 
of purchasing the flrst." 1 White & T. Lead. Cas. Eq. 856. There 
are many American cases illustrative of the application of this 
équitable maxim to bills seeking to recover a légal title, or to re- 
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deem a mortgage, where the interests of third persons had not in- 
tervened. Baggarly v, Gaither, 2 Jones, Eq. 80; Carroll v. Johnston, 
Id. 120; Chase v. McDonald, 7 Har. & J. 196, 197; Coombs v. Jordan, 
3 Bland, 284; Lee v. Stone, 5 Gill & J. 22; Downing t. Palmateer, 
1 T. B. Mon. 70; Hughes v. Worley, 1 Bibb, 200; Colquhoun v. 
Atkinsons, 6 Munf. 550; Siter v. McClanachan, 2 Grat 299; Walling 
V. Aiken, 1 McMul. Eq. 2; Chamberlain v. Thompson, 10 Conn. 251; 
Phelps V. Ellsworth, 3 Day, 397; Kowan t. Eifle Co., 29 Conn. 324; 
Scripture v. Johnson, 3 Conn. 211 ; Bank v. Rose, 1 Strob. Eq. 257 ; 
Anthony v. Anthony, 23 Ark. 479; Williams v. Love, 2 Head, 80; 
McGoldrick v. McGoldrick, 2 Coop. Ch. 543; Evans v. Land Co., 
92 Tenn. 348, 21 S. W. 670. I am quite aware that some of the state 
courts hâve abandoned every vestige of the doctrine concerning 
even this species of tacking. In some this has been attributable to 
the abandonment of equity procédure altogether. In others, like 
New York and Micliigan, where the courts hold that the mortgagor 
retains the légal title, the mortgagee being a mère lienor, there 
was, as a conséquence, no necessity for équitable aid in recovering 
the légal title. In courts of the United States the holding, where, 
by the local law of the state, a différent ruling has not been requir- 
ed, has consistently been in accord with the English common-law 
and equity cases as to the title of the mortgagor. When the juri^- 
diction of the United States courts is invoked by a mortgagor or 
a junior lienor, to allow équitable rédemption, it seems to me that 
we are not warranted in according it without annexing those équi- 
table conditions which hâve been announced by the courts whose 
décisions lie at the very foundation of our jurisdiction, and which 
accord with justice and conscience. So far as the American Sys- 
tem of registration conflicts with thèse rules, they are no longer 
entitled to our allegiance; but, so far as that System of statutes has 
left play for the fundamental condition that "he who seeks equity 
must do equity," we should accord to the old cases f ull weight. 

My conclusion is that the Toledo, Wabash & Western Eailway 
Company, having assumed both sets of mortgage debts at the time 
it acquired the mortgaged estate, could not redeem one part of the 
estate without redeeming the other, the mortgagees being the 
same. Does Compton occupy any better position? Clearly not. 
He is not an incumbrancer by a single instrument on one of the 
mortgaged estâtes. Neither is he a purchaser for value of the mort- 
gagor's interest in one or both. By force of the Ohio statute the 
debts due from his debtor became, under the Ohio construction of 
that statute, an équitable charge on ail the property of the Toledo 
& Wabash Railway Company in the hands of the Toledo, Wabash 
& Western. This gênerai unit lien is the one asserted now by 
Compton, as aflording him a right, in equity, to redeem a part of the 
property embraced by the lien. The very least that can be said 
is that he can stand, with respect to rédemption, in no better situa 
tion than did the Toledo, Wabash & Western Eailway Company. If 
that Company, as a principal obligor, had a right, as their mortgaged 
debts matured, to pay them off, that right terminated when the 
pay day passed, and nothing remained but an équitable right to be 
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relieved f rom the f orfeiture by resort to^ the équitable right of ré- 
demption. But payment would hâve extinguished the debts and 
the mortgage, and he does not propose to pay off thèse mortgage 
debts. He wishes, on the contrary, to redeem and keep them alive 
for his own benefit, and will seek, in turn, to be redeemed by sub- 
séquent lienors. His extrême right is to exercise the right of ré- 
demption which the Toledo, Wabash & Western Railway Company 
might do if it were seeking rédemption. That right, in its most 
favorable statement for him, was to pay and extinguish thèse mort- 
gages on the pay day, or, in default, pray to hâve accorded him 
that equity of rédemption which, under the facts, might be exercised 
by the Toledo, Wabash & Western. There is nothing in the Ohio 
consolidating statute which indicates any purpose to in any way 
impair or affect any right, in law or equity, which any creditor of a 
constituent company had. Upon the contrary, the act expressly 
provides "that ail rights of creditors, and ail liens upon the prop- 
erty of either of said corporations, shall be preserved unimpaired, 
and the respective corporations may be deemed to be in existence 
to préserve the same." But it is said that the mortgagees are not 
the same„ and that this doctrine has, theref ore, nô application. The 
trustée in each of the two flrst mortgages was the same corpora- 
tion, and the trustée in the two second mortgages was the same 
person. What is meant by this objection is that the présent holders 
of the bonds are not, ci" may not be, the same persons, and that 
the doctrine applies only where the beneflciaries in the Consolidated 
mortgages are the same persons. That the beneflciaries are not the 
same persons under each mortgage is an assumption. The only in- 
formation which the court has about the subject is that the bonds 
secured by each mortgage were made payable to the mortgagee 
named therein, or bearer, and that S. Pisher, Edmond Pepper, and 
J. H. Purdy were made défendants, "as a committee representing 
certain holders of flrst mortgage bonds of the Toledo & Illinois 
Eailway Company, and Lake Erie, Wabash & St. Louis Railroad 
Company," thèse l)eing the original mortgagor companies. But it 
seems to me that it is not essential to the application of this doc- 
trine that the beneflciaries under such mortgages as thèse— mort- 
gages intended 'to secure negotiable bonds— should be identically 
the same persons. Such mortgages are in many respects pecuUar, 
and are quite modem in development. The légal title is in the 
trustée. He'alone can sue and be sued in a court of law. He must 
perform ail the duties of the holder of a légal estate, and is bound 
to protect, défend, and enforce the trust. His négligence or laclies 
affects the bénéflciary. He may enforce the trust without the prés- 
ence of any beneflciary. So a bill to redeem will lie against the 
trustée alone, or he may redeem a senior lien on his own suit. It 
seems to me that, under such peculiàr trusts, the union of the se- 
curities in the same trustée gives opération tO the equity arising 
from consolidation. If this be not so, then the doctrine can never 
be applicable to such mortgagees, for the beneflciaries are never 
likely to be the same persons on any two days of the life of the 
bonds. 
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6. Another objection to separate rédemption, applicable if the 
court bas any discrétion, lies in the injurions conséquences result- 
ing from the unnecessary severing of a Une of railway. The prop- 
erty on wbich he bas a lien is a railroad lying partly in two states. 
From its construction, in 1852, by two independent companies, it 
bas been managed and operated as a unit, and since 1858 bas been 
owned as one property, and run by one corporation. If it cannot be 
owned, held. and operated as an entirety, it will manif estly be most 
disastrous to ail persons concerned. As observed in Muller v. 
Dows, 94 U. S. 449, "a part of a railroad may be of Uttle value wben 
its ownersbip is severed from the ownership of another part, and 
the franchise is incapable of division." It bas been the settled 
policy of courts to treat a railroad as an entirety, and to prevent its 
severance, even thougb subject to partial mortgages. Muller v. 
Dows, 94 U. S. 449; Union Trust Go. v. Illinois M. R Co.,117 U. S. 466, 
6 Sup. et. 809; Bank v. Shedd, 121 U. S. 87, 7 Sup. Ct. 807. No 
court bas expresSed more decided views on this subject than the 
suprême court of Ohio. Railroad Co. v. Lewton, 20 Ohio St. 401. 
In Oolumbia Finance & Trust Co. v. Kentucky Union Ry. Co., 9 C. 
C. A. 265, 60 Fed. 794, this court held that a railroad was not sub- 
ject to rédemption after foreclosure sale under a statute of Ken- 
tucky which provided that ail real estate sold under any order or 
judgment of a court should be appraised, and subject to rédemption 
after the sale if sold for less than two-thirds of its appraised value. 
This décision was in accord with that of Hammock v. Trust Co., 105 
U. S. 77, and both proceeded upon the idea that a railroad was an 
entire thing, incapable of severance without great destruction in its 
value, which consisted, in a large degree, in its maintenance as a 
unit. To allow the separate rédemption of the Ohio part of the line 
is to sever ownership and management, and destroy the unity of the 
Une. It is idle to say that this will not affect the holders of the 
Indiana mortgage debts. A road thus severed into two independent 
portions may be of little value to the owners of eitber. The state 
of Ohio encouraged the consolidation of Connecting lines by very lib- 
éral statutory provisions. The same statute the Ohio court bas 
construed as conferring a unit lien on the whole of said road, in 
favor of Compton. Now, should that statute be construed so as to 
permit Compton to ignore the unit character of his lien, and thus 
bi'ing about a severance of the roads which were united by the 
same act which coUferred the lien? Under such a lien, upon prop- 
erty of the description of that involved, the lienor should be held 
to an entire rédemption of ail the property on which his lien rests. 

7. But it may flnally be said that the same act of consolidation 
which gave rise to the lien asserted by Compton gave to the In- 
diana divisional bondholders a similar lien on the entire property 
of the Toledo & Wabash Eailway Company which had been trans- 
ferred by the consolidation to the Toledo, Wabash & Western Rail- 
way Company, and that, therefore, they hâve the right to object to 
any rédemption which does not provide for their payment, or does 
not admit them to a participation in the beneflts of the lien. This 
bas not been answered, except by an insistence that the purchaser 
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cannot on this appeal represent those bondholders, and is not the 
équitable assignée of the rigMs of the Indiana bondholders by virtue 
of the Ohio decree of foreclosure; and by the further suggestion 
that, if the Indiana mortgagees were parties at ail to the Ohio fore- 
closure suit, they are estopped to set up any such lien, having neg- 
lected tp assert it in the foreclosure case. It is a mistake to say 
that the Indiana mortgagees were not parties to this cause. The 
amended and supplemental bill âled by Jesup and Knox set out eaeh 
of the four prior mortgages, and made the trustées parties thereto, 
"in order that a decree might be made herein settling the rights and 
equities of the said several classes of bondholders, and ordering a 
sale of said property and equipments free and clear of ail liens of 
said underlying mortgages." The property covered by the Knox and 
Jesup mortgage included the entire Une in the three states of Ohio, 
Indiana, and Illinois; and the sale sought was a unit sale of the 
entire line, and such was the final decree of foreclosure. Like bill a 
were filed in each jurisdiction, and the Ohio decree is identical with 
the Indiana decree. That bill also made S. Fisher, Edmond Pepper, 
and J. H. Purdy défendants, "as a committee representing certain 
holders of first mortgage bonds of the Toledo & Illinois Railway Com- 
pany and Lake Erie, Wabash & St. Louis Railroad Company," thèse 
being the original mortgagor companies. The cross bill of Hum- 
phreys and Lindley, trustées under a blanket mortgage subséquent 
to that of Jesup and Knox, likewise made the Parmers' Loan & Trust 
Company and James F. Joy, as trustées under both the Ohio and 
Indiana mortgages, défendants. It is true that neither of the trus- 
tées under the Indiana mortgages filed original or cross bills praying 
foreclosure of the Indiana mortgage by the Ohio court. That is 
immaterial, for the other complainants and cross complainants did 
bring them before the court, in their character as trustées under 
both sets of mortgages, and did obtain a decree foreclosing both the 
Indiana and Ohio mortgages, as well as every other mortgage on the 
entire line, extending through three states. That decree of the cir- 
cuit court of the United States for the Northern district of Ohio 
was executed, and the entire Une of railroad then owned by the Wa- 
bash, St. Louis & Pacific Railway Company was sold as a unit, and 
the commissioner directed to make a conveyance accordingly. It is 
said that this Ohio decree, selling the road as a unit, is valid only 
to the extent of the property within the jurisdiction. In other words, 
the insistence is that the decree of foreclosure, although conflrmed 
by being subsequently entered within every other jurisdiction, was 
A'alid in each only so far as the mortgaged property was within the 
jurisdiction. Having thus divided and distributed the decree, it is 
said that it must foUow that the purchaser's title involved on this 
appeal is the title which he obtained under the Ohio decree to the 
Ohio Division, and nothing in this contre versy involves its title to 
the Indiana bonds, as équitable assignée. If this be so, with ail of 
its inferences, it would seem that the court had been engaged in 
a wholly fictitious controversy. How is the court to détermine the 
extent to which Compton must redeem, if that is his only remedy, 
unless the parties interested in that question are before the court 
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in propria persona, or by représentation? Hie Wabasli Railway 
Company was not the purchaser at foreclosure sale, but is the as- 
Bignee of the purchasers. It was regularly admitted, on its own 
application, as a défendant, witb leave "to take advantage of, and 
use as ita own, ail the allégations in the original, amended, or sup- 
plemental pleadings of complainants flled in this cause, or in the 
pleadinga of the Farmers' Loan & Trust Company and James P. Joy, 
relating to or bearing on the claims of said Compton." Thus, it is 
before the court, not by reason alone of its attitude as assignée of the 
purchasers, but as a fuU and formai party, admitted for tiie express 
purpose of contesting the relief sought by Compton. It is true that 
he sought for a sale of the Ohio Division only, and had no prayer 
for rédemption, entire or partial. The court, however, construed 
its power, under the saving clause in the decree of foreclosure, as 
reserving jurisdiction over him and his lien, so that it might give 
him such relief as he should show himself equitably entitled to, His 
prayer for gênerai relief has also been construed as including rédemp- 
tion, and to this I agrée. Being a formai défendant, the Wabash 
Eailway Company may rely upon any défense which goes to Comp- 
ton's right to a separate rédemption. As the owner of the Indiana 
Division under an imperfect foreclosure, only because Compton's 
lien is unforeclosed, it is the équitable assignée of the Indiana mort- 
gage debts. Whether it became so under the Ohio decree, or under 
the Indiana foreclosure only, is absolutely immaterial. If, for any 
of the reasons which I hâve before stated, Compton should not be 
accorded separate rédemption of the Ohio mortgages, it, as the 
owner of the Indiana Division under such defective foreclosure, and 
of the Indiana bonds, as a conséquence, is entitled to resist a partial 
rédemption, both as successor to the successive mortgagor corpora- 
tions, and équitable assigne! of the Indiana bonds. But I utterly 
dissent from the conclusion of Judge TAFT that the foreclosure sale 
was in form a unit sale, but in fact a sale by fragments. The bids 
on separate divisions were never accepted, and the bid reported and 
confirmed was one for the Une as an entirety. By what authority 
were the f ragmentary bids rejected, and the bid for the property as a 
unit accepted, if the decree of sale was invalid, except so far as the 
property was within the territorial jurisdiction of the Ohio court? 
If that theory be sound, there has been no sale at ail of any part of 
the road. On that theory, whatihas become of the franchise? That 
was a unit, incapable of being split up and distributed among the 
fragments. Who has obtained the rolling stock and personal prop- 
erty, — ^the purchaser of the Indiana Division, or the purchaser of the 
Ohio Division? Under which decree did it pass? Or if it, too, was 
transferred in fragments, on what basis was the division madç? The 
doctrine of Muller v. Dows, 94 U. S. 444-449, lends no support to 
the idea of distributing the decree of sale. The Ohio court had be- 
fore it the mortgagor corporations, or those who had succeeded to 
their title and rights of rédemption, as well as every trustée under 
both divisional and blanket mortgages. It could hâve required ail 
the parties to join in a conveyance of the entire Une, and thus con- 
flrm its decree for a unit sale; and this would, confessedly, bave 
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passed the eatire titlé, th.ough the suit bad been filed in a single 
jurisdiction. A modem method of acconiplishing the same end lias 
grown into favor, and that is to hâve identical decrees entered in 
each jurisdiction. The légal effect of this is to conflrm the decree 
ordei'ing the sale of the line within each jurisdiction as one entire 
Une. The resuit of such confirmation is to make a unit instead of a 
fragmentary sale, and the title of the purchaser to the whole prop- 
erty is complète under each identical decree. The same end is reach- 
ed that would hâve resulted f rom a decree requiring a deed from ail 
having any interest in any part of the line. This method of selling 
a railroad lying within two or more states obviâtes many of the 
objections to the plan adopted in Muller v. Dows, and makes it pos- 
sible to make a unit sale where either the mortgagor or some trustée 
has not personally appeared, and could not be required to make a 
deed. It is believed to be a plan now generally adopted, the opera- 
tiveness of which I hâve never before heard questioned. 

It is next said that the Indiana mortgagees hâve waived the bene- 
flt of the Ohio statutory lien on the Ohio Division by f ailing to set it 
up in the foreclosure cases. By this must be meant that this ad- 
ditional security was not asserted in the original pleadings, for its 
assertion now is an assertion of the claim in the foreclosure pro- 
ceedings, so soon as it became material to claim the benefit of it. 
The question as to the existence of any such lien had been de- 
cided adversely to the lienors by the suprême court of the United 
States in the case of Kailway Co. v. Ham, reported in 114 U. S. 
587, 5 Sup. et 1081, and decided in 1885. That was supposed to be 
a class suit, and to be conclusive upon ail who might hâve asserted 
such a lien. The foreclosure proceedings were begun in February, 

1887. During the pendency of thèse suits the Ohio suprême court 
decided the Compton Case, and refused to foUow the Ham décision 
in the construction of the Ohio statu te. This décision was made in 

1888. Subsequently, Compton was made a défendant, as a person 
claiming some interest or lien upon the property sought to be sold 
free from ail incumbrance. He had not answered or filed any plead- 
ings when the foreclosure decree was made, and a sale ordered 
reserving his rights. When he did plead, and asserted this lien, it 
was found not to be a lien exclusively for his benefit, but one which 
inured to the equal benefit of ail who are unpaid creditors of the 
Toledo & Wabash Eailway Company. Though he sought to avail 
himself of it for his exclusive benefit, yet this court is agreed in 
holding that the lien must inure in behalf of ail within the beneflts 
of the statutel The contention that the Indiana bondholders are 
entitled to share in the beneflts of this lien and of Compton's ré- 
demption is presented, not in a new or subséquent suit, nor in a 
collatéral proceeding, but in the very suit in which the existence of 
a class lien is declared, and a remedy for its enforcement is to be 
awarded. When the circuit court ref rained from deciding any ques- 
tion involved in Compton's assertion of this lien, and reserved juris- 
diction to thereafter adjudge his rights in their relation to ail the 
other parties to the proceeding, it necessarily operated as a réserva- 
tion of the rights of ail others who were défendants, who might hâve 
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an interest under the class lien asserted by him. If, when the f ore- 
closure sale had been made, it had appeared that in the pro rata of 
the unit priée assignable to the Indiana Division there was a defl- 
ciency in the f und applicable to the Indiana divisional bonds, and an 
excess in the f und assignable to the Ohio Division, af ter paying the 
Ohio bonds, the question would hâve arisen as to the rights of the 
unpaid Indiana mortgagees in this excess. No such excess appear- 
ed, and no such question \f as therefore material. But if the Ohio 
Division is to be separately redeemed by Compton, for the benefit 
of ail entitled to share therein, the question of who are the bene- 
flciaries under the lien does become relevant No rédemption, en- 
tire or partial, can be had that does not involve — First, an adjudica- 
tion that the foreclosure was détective, and the purchaser's title 
subject to rédemption; second, a détermination of the rank and 
rights of the statutory lienors in relation to the rank and rights of 
mortgagees, both junior and senior, to the lien under which rédemp- 
tion is to be had ; and, finally, an ascertainment of the beneflciaries 
under the rédemption. Now, if the purchaser's title is détective, it 
is entitled to stand as the équitable assignée of the debts secured 
under the mortgages foreclosed, as well as of the security for those 
debts. If Compton succeeds in establishing thàt the Indiana bonds 
hâve a double security^ the second being a resuit of the successful 
assertion of a lien upon the Ohio Division subordinate only to the 
Ohio divisional mortgages, then the équitable assignée of the Indi- 
ana bonds is entitled to the benefit of this second security. It may 
be accountable to the mortgagees for ail it shall realize after re- 
imbursing its ovs^n expenditure, but that is a matter which does not 
concern Compton. In any view of the case, I am clearly of opinion 
that, if Compton is accorded a separate rédemption of the Ohio prop- 
erty, it must inure to theequal benefit of the unpaid second Indiana 
mortgagees. 

8. If I am right in regarding Compton's remedy as rédemption, 
and that in determining what he shall redeem the remedy accorded 
him by the Ohio court cuts no figure, then I think it must follow 
that the Indiana decree, disallowing separate rédemption, and re- 
quiring him to redeem ail or none, is a conclusive adjudication of 
the question, and may be relied upon to sustain the motion to dis- 
miss or aflfirm. The parties and the subject-matter were the same. 
That court had jurisdiction over both, through the power reserved 
by the Indiana decree over Compton and the purchaser. If this 
court, reviewing the decree of the circuit court for the Northern 
district of Ohio, has the authoritj'^ to consider the question involved 
in the insistence for an entire rédemption, then the Indiana circuit 
court could, under like pleadings, and a like réservation of jurisdic- 
tion over Compton's lien, grant him proper équitable relief. This 
failure to appeal from the decree requiring him to redeem ail or 
none is conclusive as an estoppel. 

Finally, I think that whether Compton redeem s the entire road 
covered by his lien, or a part thereof, the purchaser is not subject to 
an accounting for rents and profits. The liability to an account dé- 
pends upon whether the purchaser was in possession as flrst mort- 
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gagée. _ "In order," says Mr. Pomeroy, "that thèse spécial rights and 
liabilities may arise from his possession, it must be a possession taken 
and held by Mm as mortgagee." Pom. Eq. Jur. § 1215; Jones, 
Mortg. §§ 1114-1121. The liability for an accounting is only to the 
mortgagor, or a subséquent mortgagee; and it proceeds upon the 
theory that the possession was as trustée for the mortgagor, and 
therefore accountable for rents in equity. Pom. Eq. Jur. § 1218; 
Jones, Mortg. § 1115. The mortgagor in possession is therefore not 
accountable while suffered to remain in possession by a mortgagee. 
Neither would a mortgagee who entered under a purchase of the 
mortgagor's equity of rédemption be accountable to a junior mort- 
gagee. Gray v. Nelson, 77 lowa, 63, 41 N. W. 566. Nor could a 
senior mortgagee call a junior mortgagee to an accounting, for he 
bas no right to redeem the junior incumbrancer, and therefore no 
right to hold him to an accounting. A junior mortgagee in posses- 
sion would be responsible alone to the mortgagor, or to a lienor 
junior in rank. Jones, Mortg. § 1116. If, therefore, the purchaser's 
possession was as purchaser or assignée of the mortgagor, or as a 
junior incumbrancer, it is not liable to an accounting to Compton. 
In fact, its possession was under a judicial foreclosure which oper- 
ated to bar and foreclose mortgages both junior and senior to the lien 
of Compton, and to forever bar the mortgagor's equity of rédemption. 
That decree was not void, for it expressly f oreclosed ail those rights, 
titles, and equities, subject to the lien of Compton, if any he had. 
Where the purchaser's title and possession dépend on a void decree, 
they hâve been held to operate as an assignment of the mortgage 
sought to be foreclosed ; and in such case the purchaser's possession 
is that of a mortgagee by assignment, in possession, and accountable 
to one entitled to redeem. Id. § 1118. Most of the cases in which 
a senior mortgagee has been held liable to an accounting hâve either 
been because possession was taken before foreclosure, or where the 
mortgagor had not been barred. If the purchaser in possession has 
failed to obtain the mortgagor's title, for any reason, he is liable to 
account to the mortgagor, when he seeks rédemption, or to a junior 
incumbrancer. Ail that is said in Russell v. Southard, 12 How. 
153, concerned an accounting to the mortgagor, and a rédemption by 
him. The purchaser's title is perfect, save in so far as Compton's 
lien is to be regarded as unforeclosed. Holding such a title, it 
cannot be said that the foreclosure sale operated only as an assign- 
ment of the mortgages foreclosed. Its effect was to confer an abso- 
lu te légal title, subject to an intermediate lien, the place of which 
was to be determined with regard to its relation to other lienors. 
JOnes, Mortg. § 1395. The cases of Catterlin v. Armstrong, 79 Ind. 
514, and Renard v. Brown, 7 Neb. 449, are upon the very point now 
considered. The reasoning is sound, and entirely meets my approval. 
The decree on this point should be afflrmed, as well as in ail other 
respects, save only as so modified as to hold that Compton's rédemp- 
tion must inure to the benefit of ail other creditors of the same class. 
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SOUTHERN PAC. R. OO. T. BROWN et aL 

SAMB V. BRAY et aL 

(Circuit Court, S. D. CaUfomla. May 13, 1895.) 

PiïBLio Laiids— Eailroad Land Chants— Réservations— Mexican Chants. 
In cases of Mexican grants by spécifie boundaries, lands clalmed by tne 
grantees to be withln those boundaries are not public lands, within the 
opération of a railroad land grant, if, at the date of the latter, the ques- 
tion o( the true location of the boundaries of the private grant is pendlng 
and undetermined. 

Actions by the Southern Paciflo Railroad Company against David 
R Brown and others, and Natàaniel Bray and others, to détermine 
the title to land. 

Joseph D. Redding, for plaintiff. 
Byron Waters, for défendants. 

ROSS, Circuit Judge. There is but a single question in thèse 
cases, which hâve been submitted together and upon the same 
briefs, and that is whether the lands which hâve been patented to 
the défendants Brown and Bray, respectively, passed by or were ex- 
cluded from the grant made by congress to the complainant Com- 
pany March 3, 1871 (16 Stat p. 573). Confessedly, they are parts of 
«dd sections, and are situated within the primary or 20-mile limits 
of that line ol compMnant's road, as located, built, and accepted, 
that the grant of March 3, 1871, was made to aid; and, if they were 
public lands at the time that grant took effect, they undoubtedly 
passed to the railroad company, and complainant is entitled to the 
relief sought. But, on the part of the respective défendants, it is 
claimed that they were not then public lands, because then included 
within the claimed limits of a Mexican grant called "Jurupa." The 
-évidence shows that the grant of that rancho was made on Septem- 
ber 28, 1839, by the then govemor of Califomia, to Juan Bandini, 
to whom juridical possession was given by the proper officer on 
December 5th following. The grant was one by spécifie boundaries, 
and the claim to it was presented to the board of land commissioners 
created by act of congress for the settlement of private land claims 
In California, and by that board confirmed October 17, 1854, and after- 
wards, on appeal, by the United States district court. That decree 
■of confirmation became final by dismissal of the appeal from it, and 
a survey of the grant, under the instructions of the United States 
surveyor gênerai for California, foUowed in June and July, 1869. 
It was made by Deputy United States Surveyor Reynolds, and in- 
cluded the lands hère in controversy. It was made under and by 
virtue of the provisions of the act of congress of July 2, 1864 (13 
Stat 356), which directed the surveyor gênerai, in surveying claims 
of the character mentioned, to follow as closely as practicable the 
decree of confirmation, where such decree designated the speciflo 
boundaries of the grant Reyuolds' survey was approved by the 
United States surveyor gênerai for California, February 26, 1872, 
!but on May 13, 1876, was rejected by the commissioner of the gen- 
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eral land oflSce, wliose action in that particular was approved hj 
the secretary of the interior Fébruary 21, 1877, and a new survey 
of the grant ordered. That new survey was made in November, 
1878, by William Minto, whose survey met with the approval of the 
department of the interior, and upon it a patent was issued by the 
governrcent May 23, 1879. As surveyed by Minto and patented, the 
lands in controversy were excluded from the grant, but the évidence 
shows that, not only at the time the complainant's grant tooli effect, 
thèse lands were embraced by the survey of Reynolds, which then 
stood approved by the United States surveyor gênerai for California, 
but that, for years before, they were claimed by those holding under 
the Mexiçan grant title to be within the boundaries of the rancho. 
Moreovef, the évidence éhows that another and adjoining tract of 
land, called El Rincon, was granted by the same governor to Bandini 
on the 28th day of April, 183i), which grant, having been confirmed by 
the United States board of land commissioners, was, on appeal to 
the United States district court, at its December term, 1856, con- 
ûrmed, as an addition to the Rancho Jurupa, and in the decree of 
confirmation was described as bounded on the east by that rancho. 
It is true that, as iinally surveyed and patented by the government 
of the United States, the two ranchos do not join, and that it was 
determined by the ofiBcers of the land department that there was 
some public land lying between them, part of which public land, after 
being surveyed, the défendants, Brown and Bray, respectively, were 
allowed to enter as pre-eniptors. But this détermination of the of- 
ficers of the land department respecting the true boundaries of the 
Mexican grants, whilè conclùsive upon those holding under them, 
did not become final until long ïifter the gi-ant to the complainant 
railroad company made by the United States took elïect. At that 
time the lands hère in controversy were not only claimed by the 
holders under the Mexican grant Jurupa to be within the boundaries 
of that rancho, but they were then included within those boundaries 
by a survey made under the sanction of the government of the 
United States, which survey had met the approval of its surveyor 
gênerai for the state of California. They were not, therefore, "public 
lands," within the meaning of the grant to the complainant rail- 
road company. 

My viéws in respect to this point were fullv expressed in the case 
of U. S. V. Southern Pac. B. Co., 45 Fed. 604-609, and subséquent 
reflection lias but confirmed me in them. In brief , they are thèse : 
While the final resuit of the proceedings respecting the Jurupa grant 
was a conclùsive détermination that, as a matter of fact, none ot 
the lands in controversy ever were within the true lines of that 
grant, they also show beyond doubt that they were claimed by the 
grant claimants to be within its boundaries, and that such clalm 
was made and maintained at the time of the congressional grant to 
the Soiithem Pacific Railroad Company of March 3, 1871. That 
façt is determinative of the question as to whether the lands in 
controversy were embraced by the grant to the complainant. It is 
not the vaiidity of such claim, })ut the fact that it was made, that 
exclùdes the lahds embraced by it from the category of public lands,. 
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witliin the meàning of the railroad land grants. Doolan v. Oarr, 
125 U. S. 632, 8 Sup. Ct. 1228. 

In the case of U. S. v. McLaughlin, 127 U. S. 428, 8 Sup. Ct. 1177, 
it was held that as in the case of a floatiug grant the Mexican gov- 
ernment retained the right to locate the quantity granted in such 
part of the larger tract described as it saw fit, and as the govern- 
ment of the United States succeeded to the same right, the latter 
government might dispose of any spécifie tracts within the exterior 
limits of the grant, provided a suiHcient quantity was left thereiu 
to satisfy the private grant; and, accordlngly, that, in cases of 
floats, the railroad land grants might attach to lands within such 
exterior boundaries, provided a sufficient quantity of land was left 
therein to satisfy the private grant. But while thus modifying 
what was generally understood to hâve been the eflect of the dé- 
cision in Newhall v. Sanger, 92 U. S. 761, the court, in U. S. v. Mc- 
Laughlin, proceeded to déclare (127 U. S. 455, 8 Sup. Ct. 1177) 
that "the reasoning of the court in Newhall v. Sanger is entirely 
conclusive as to ail deflnite grants which identifled the land 
granted, such as the case before it then appeared to be," but went 
on to show that it was not fairly applicable to floats. I do 
not see how there can well be a décision more directly to the point 
that, in cases of Mexican grants by spécifie boundaries, lands 
T^hich are claimed by the grantees to be within those boundaries 
are excluded f rom the category of public lands to which the railroad 
land grants apply, if, at the date of the latter, the question of the 
true location of the boundaries of the private grant is pending and 
undetermined. If in sùch a case the doctrine of Newhall v. Sanger, 
and the other cases approving it, does not apply, it does not apply 
to any case; for it does not apply to floats, as was pointed out in 
U. S. V. McLaughlin, and grants by spécifie boundaries and by 
name manifestly stand upon the same footing. 

The records of the land department put in évidence in thèse cases 
clearly show that the contest over the survey of the Jurupa grant 
was in relation to the identity of the spécifie boundaries of the 
grant If the contention of the holders under that grant that those 
boundaries included the lands hère in controversy was well founded, 
undoubtedly the lands so included would not be public lands of the 
United States. It would seem plain enough, therefore, that, until 
that question was flnally decided, it could not be known whether 
the lands so claimed were public lands or not. Under the laws of 
the United States, the duty of dèciding that question devolved upon 
the ofllcers of the land department, Its ultimate détermination was 
vested in the secretary of the interior. Had he decided that the 
Unes as represented by the Reynolds survey were the true bound- 
aries of the grant, such décision would, of course, hâve been equally 
conclusive as the one that was made, and the patent following it 
would hâve been a conclusive détermination that ail the lands em- 
braced within those Unes were within the boundaries of the Mexican 
grant Jurupa, and therefore not public lands to which the railroad 
grant only could attach. It Wonld seem plain, therefore, that, 
until the contested question of survey was decided, it could not be 
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knovn, W^ethçr the lands involved in the contest were piiblic or 
private lands; and, until such décision became final, lands so in- 
volved were sub judice, and not public lands, within the meaning of 
the railroad grant act, according to the rulings of the suprême court 
in the cases referred to, as I under stand them. 

It results from thèse views that there must be a decree for the 
défendants in each case, with costs; and it is so ordered. 



ROBINSON et al. v. DEWHURST et al. 

(Circuit Court of Appeals, Fourth Circuit May 28, 1895.) 

No. 100. 

1. Evidence— Dkclahations of Decbased Pbbsons— Anciekt Boundaeies. 

In West Virginia, in an action of ejectment, the déclaration of a de- 
ceased person, who had owned and lived upon a part of the land in con- 
troversy, made to his son while hunting over such land, long before the 
controversy had arisen, Is compétent to prove the location of a boundary 
of the land which was pointed out by the déclarant at the time of maliing 
the déclaration. 

2. Samb— Pbacticb — Sdppicienct dp Objection. 

An objection to deeds ofCered in évidence, on the ground that there is 
nothing in such deeds to identify, and show title in the plaintiff to the 
lands described In the déclaration, is too gênerai to sustain an exception 
to the évidence, where the deeds appear to show a légal title to lands 
claimed by the plaintiff, and the question of boundary bas been passed on 
by a jUry. 

8. Pbactice— Questions Rbvibwable on Ebkor. 

Where the question of the boundaries of land In controversy In an action 
of ejectment bas been passed upon by the jury, a claim that the verdict 
and judgment tsike from the défendant land outside the controversy,— 
and not described in the déclaration, such claim having been presented 
by affldavit on a motion for a new trial, which has been denled, — does not 
présent a question which can be reviewed on error by an appellate court. 

4. Plbading— FoEM DP General Issue— Wbst Vibginia Code. 

Under the West Virginia Code (chapter 90, § 13, and chapter 134, § 3), 
a défendant cannot object to a judjgment against him in an action of eject- 
ment because he has entered a plea of "not guilty," simply, or beeause no 
similiter was flled before the impaneling of the jury, when the parties 
bave gone to trial without objection to such Informalitiee. 

5. Pbactice— Question Fiest Raisbd on Appbal. 

The objection that a certified copy of a patent, which has been recelved 
in évidence, bears no représentation of a seal, cannot be first ralsed In an 
appellate court. 

In Error to the Circuit Court of the United States for the District 
of West Virginia. 

This was an action of ejectment by John S. Robinson and others 
against James B. Dewhurst and others. The plaintiffs recovered 
judgment in the circuit court Défendants bring error. Affirmed. 

John A. Hutchinson and B. M. Ambler, for plaintiffs in error. 
George H. Umstead and Thomas J. Stealey, for défendants in 
error. 

Before GOFF and SIMONTON, Circuit Judges, and SEYMOUE, 
District Judge. 
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SEYMOUR, District Judge. This is an action in ejectment, and 
has been brought to this court by the défendants below, who are 
hère plaintiffs in error. 

The first error assigned is the refusai in the circuit court of a mo- 
tion to exclude the évidence of the witnf^ss Morgan, which is set 
out in exception No. 1, in the following words: 

"The plaintiffs, to sustaln the issue upon thelr part, and after the jury was 
Bwom, offered William Morgan as a witness, who teatified that he was sixty 
years of âge; that he had Uved upon the 6,000-acre survey; that he was well 
acquainted with both the 21,000-acre and the 6,000-acre surveys of Woods, 
upon which the plaintiffs offered grants under which they claimed; that his 
father claimed to own a pièce of land Inside of the 6,000-acre tract, built a 
house upon it, and llved upon It for many years; that, when he was a boy 
about 16 years of âge, he was out deer hunting wlth his father, or was watch- 
Ing deer llcks In the woods; that his father Is now dead; that when they 
were out hunting they passed by a white-oak corner, which his father pointed 
out to him as a corner of both the 21,0QO-acre and 6,000-acre surveys of Woods; 
that at the tlme the corner was down, but the tree was lying there close to 
the corner, and that one pointer, marlced as a witness to the corner, was 
standing; that the corner was known and claimed by the old people living in 
the nelghborhood as the corner of those surveys; that the plaintiffs claim 
that the corner descrlbed by the witness is at the point D on the verdict map 
flled in this cause, but the witne«s stated that he was not familiar with plats, 
and eould not point out the corner himself on the plat; that his father told 
him that he was a chain carrier many years before, when the Une from B to D 
was run, by a surveyor whose name he does not now recoUect, which is 
known and called the 'Handolph Une'; that his father told him that afterwards 
he was a chain carrier with a man by the name of Wyatt, when a surveyor by 
the name of Tucker run the same Une." 

The exception raises a question regarding that exception to the 
gênerai rule excluding hearsay évidence which permits such évi- 
dence to be given, under certain limitations, in cases of ancient 
boundaries. The exception, as it originated in the English courts, 
\?as confined to such boundaries as were matters of public concern, 
and was part of a larger exception to the rule. On questions re- 
specting the existence of manors; manorial customs; customs of 
mining in particular districts; a parochial modus; a boundary be- 
tween counties, parishes, or manors; the limits of a town; a right 
of common; a prescriptive liability to repair bridges; the jurisdic- 
tion of certain courts, — matters in which the public is concerned, 
as having a community of interest, from residing in one nelghbor- 
hood, or being entitled to the same privilèges, or subject to the same 
liabilities, — common réputation and the déclarations of deceased 
persons are received, if made, ante litem motam, by persons in a 
position to be properly cognizant of the facts. But common répu- 
tation and déclarations of deceased persons are not admissible to 
prove private boundaries. In many of our states, including Vir- 
ginia and West Virginia, the exception has been extended. The 
reasons for this extension, as well as the limitations annexed to it, 
are very clearly stated by Judge Daniel of the suprême court of 
North Carolina, in Mendenhall v. Cassells, 3 Dev. & B. 51: 

"In a country recently— and, of course, thlnly— settled, and where the munl- 

ments of boundaries are nelther so extensively known nor so permanent as 

In the country of our ancestors, we hâve, from necessity, departed somewhat 

from the English rule as to tradltionary évidence. We receive It in regard 

v.68F.no.2— 22 
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f» private boundarles, but We requlre that It should elther hâve something 
deflnite, to wMch it can adhère, or that it should be supported by proof of 
correspondent enjoyment or acqulescence. A tree Une water course may be 
shown to hâve been pointed out by persons of a bygone génération as the 
water course called for in an old deed or grant. A field, house, meadow, or 
wood may be shown to hâve been reputed the property of a particular man or 
family, or to hâve been claimed, occupied, or enjoyed as such." 

The person whose déclarations as to private boundaries are of- 
fered in évidence must be one who had knowledge of the matter; 
and the déclarations must hâve been made while pointing out or 
making the boundary, or at least, must not be a mère récital of a 
past transaction. Hunnicutt y. Peyton, 102 U. S. 333-364. The 
déclarant must be shown, or from lapse of time, with some certainty, 
be presumed, to be deceased, and he must not be liable to the bias 
of interest. But the fact that the déclarant was the owner of an 
adjacent tract, and that the boundary pointed out was, or had been, 
one of his own boundaries, does not exclude his déclaration. The 
rule, as laid down in Hutchinson's Land Titles, is as f ollows : 

"The rule stands thus in Virginia: 'Evidence is admissible to prove déclara- 
tions as to the identity of a particular corner, tree, or boundary made by a 
person who is dead, and had peculiar means of knowing the fact, as, for 
instance, the sur\'eyor or ehain carrier upon the original survey, or the owner 
of the tract, of an adjoining tract calling for the same boundary, and also 
tenants, processioners, and others whose interest or duty would lead them to 
diligent inqulry and accurate information as to the fact, always excluding 
those déclarations obnoxious to the suspicion of bias from interest' Harri- 
man v. Brown, 8 Leigh, 097." Hutch. Land T^ltles, p. 283, § 525. 

In Corbleys v. Ripley, 22 W. Va, 154, it is held that the déclarations 
of a deceased person as to the courses of land owned by himself 
when the déclarations were made, are admissible as évidence, if at 
the time he was not interested to misrepresent them, but that, if the 
circumstances and his situation at the time show that he had an 
interest to make false représentations, the déclarations are inad- 
missible. In the case at bar, Morgan, the déclarant, pointed out 
to the witness, his son, the corner in controversy while hunting 
with him on the land. This was more than 40 years before the 
trial. The marked corner was in sight. This was evidently with- 
in the requirement that the déclaration should hâve something 
deflnite to which it could adhère. It was not a narrative of a past 
transaction. The déclarant was dead at the time of the trial. He 
had, as his son testifies, lived upon the 6,000-acre survey, and had 
claimed to own a pièce of land inside of its boundaries, and built 
a house thereon, so that it appears that he must be presumed to 
hâve had knowledge eoncerning the matter. There is nothing that 
indicates tliat at the time of the déclaration there was any contro- 
versy about the boundaries of the 2,000-acre or the 6,000-acre tracts. 
Although déclarant lived upon the 6,000-acre tract, it does not ap- 
pear that he had claimed ownership up to its boundaries. Had 
that, however, been the fact, and had the white-oak corner uow in 
dispute been a corner of his own land, his déclaration would not for 
that reason merely, be incompétent. Déclarant was not seeking to 
point out his own corner. His déclaration is not offered to i>rove 
the boundary of any one claiming under him. There is nothing 
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to indicate any reason why he should make a false statement with 
regard to it, or that it was in any way to his interest to tix upon 
that particular point as a corner of the two tracts. Such a déclara- 
tion is not incompétent, thougli the corner pointed out may happen 
to be coincident with one of déclarants own boundaries. IJothea 
V. Byrd, 95 N. C. 309. It is not necessary to consider wlietlier or 
not the déclaration of the elder Morgan that he had been a chain 
carrier when the line B D was run is compétent to prove that fact. 
It seems to be merely the récital of a past fact, and therefore not 
évidence of the fact said to hâve been asserted. But déclarants 
peculiar means of knowledge regarding the disputed boundaries, 
growing out of his résidence, make his déclaration compétent, ir- 
respectively of whether or not he assisted in running the line. That 
fact is therefore immaterîal. If it were, the exception, which is to 
the refusai of the judge below to strike out Morgan's évidence as a 
whole, mnst be overruled, because the material part of the évidence 
which we hâve discussed was compétent. The same remark applies 
to the évidence of Morgan with respect to the opinions of old people 
living in the neighborhood. The déclaration of the elder Morgan, 
given by his son, is, in our opinion, clearly compétent; and, that 
being the case, we hold that the circuit court did not err in refusing 
to exclude the évidence of the witness. 

The second and third exceptions relate to the refusai of a new 
trial, — a matter clearly not reviewable. Van Stone v. Manufg Co., 
142 U. S. 134, 12 Sup. Ct. 181; Kailway Co. v. Heck, 102 U. S. 120. 

The fourth assignment of error is the court's refusai to exclude 
from the jury "ail and each of the several deeds and muniments of 
title that had been offered by the plaintiffs, and to which objection 
had been hiade, on the ground that there was nothing in the title 
papers and deeds so produced by the plaintiffs to identify, and to 
show title in the plaintiffs to the lands described in the déclaration." 
The objection is too gênerai to assist the court in discovering what 
is the alleged want of correspondence between the descriptions in 
the deeds and the déclaration. The title papers appear to show a 
légal title granted by the state to lands claimed by plaintiffs, and 
mesne conveyances to plaintiffs. Whether the boundaries corre- 
spond with those set forth in the déclaration was matter for évi- 
dence, and has been passed on by the jury. 

The défendant also assigns as error tiiat the verdict and judgment 
take from the défendant over 100 acres of land lying entirely outside 
of the controversy, and not described in the déclaration, "as is 
shown by the aiïidavit of John L. Robinson." The affidavit in ques- 
tion was offered by défendants in support of their motion for a new 
trial, as appears in exception 3, and the new trial was refused. 
What were the lands in controversy, and described in the complaint, 
are questions depending upon évidence, and hâve been passed upon 
by the jury. As far as this court is concerned, the matter is con- 
cluded. 

The plaintiff in error raises in the appellate court two points not 
taken below : 
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(1) That no issue was joined. The record shows that plaintifE in 
error, who was défendant below, entered a plea of net guilty at the 
December mies, 1891. The statute provides that, in ejectment, 
"the défendant shall plead the gênerai issue only, which shall be 
that the défendant is not guilty of unlawfuUy withholding the 
premises claimed by the plaintifl in the déclaration." Code W. Va. 
c. 90, § 13. The words "not guilty" constituted a plea, and tendered 
an issue. If wanting in formality, no objection was made by plain- 
tiff, and défendant chose to go to trial on it. He cannot be heard to 
object hère to the insufficiency of his plea. In the case of Hill v. 
Ruffner, 21 W. Va. 152, cited by counsel, neither a formai nor inform- 
ai plea was entered. No similiter was flled before the impanel ing 
of the jury; nor, as we are informed, is this customary. If, how- 
ever, it were otherwise material, the waat of form is cured by 
statute: 

"No judgment or decree shall be stayed or reversed for the appearance of 
either party, belng under the âge of twenty-one years, by attorney, If the ver- 
dict (whea there is one) or judgment, or decree be for him and not to his 
préjudice, or for want of warrant of attorney; or for want of a similiter or 
any mlsjoining of issue; or for any informality in the entry of the judgment 
or decree by the clerk; or for the omission of the name of any juror; or be- 
cause It may not appear that the verdict was rendered by the number of 
jurors required by law; or for any defect, imperfection or omission in the 
pleadlngs which could not be regarded on demi rer; or for any other defect, 
imperfection or omission which might hâve been taken advantage of on a 
demurrer or answer, but was not so taken advantage of." Section 3, c. 134, 
p. 846, Code W. Va., 1891. 

(2) That the grant from the commonwealth to Archibald Wood, 
offered in évidence, is void because it does not bear the seal of the 
state. The original grant was not produced, but, without objection 
to the manner of proof, a certified copy was introduced from the 
land office. This mode of proof seems to be authorized by the Code 
of West Virginia. If there be any objection to it, it should hâve 
been taken at the time. The objection now urged by counsel seems 
to be that no scroll representing a seal is annexed in the copy to 
the name of James Wood, the then governor, whose signature is 
appended to the patent If the point had been taken in time, it 
might hâve been met by showing that the seal is never attached 
to the register, but is always in wax, with a fastening of ribbon 
passed through the seal before the impress is made. The point 
that no seal is affixed to the copy of the register is immaterial, 
and the certified copy states that James Wood, governor of 
the commonwealth of Virginia, not only set his hand to the pat- 
ent, but caused the lesser seal of the commonwealth to be afflxed 
to it on the 25th day of May, 1797, the date of the issuance of the 
grant. It is to be presumed that this statement is true, and that 
the grant bears the seal. This question is so evidently one which 
cannot be originated in an appellate court as to require no discus- 
sion. We can ûnd no error, and the judgment of the circuit court 
is affirmed, with costs. 
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BOARD OF COM'RS OF CDSTEB COUNTY ▼. ANDERSON. 

(Circuit Court of Appeals, Nlnth Circuit AprU 29, 1895.). 

No. 162. 

L Btatutbb— Intbrpketation — Taxation. 

A construction •will not be put upon a statute concerning the ImpoBltlon 
and collection of taxes wiiich would enable taxpayers, for whom no puiv 
pose of exemption Is expresseâ, to escape taxation, If the act Is reason- 
ably susceptible of any other construction, whereby a revenue Is secured. 

2. 8ame— Montana Statxjtes. 

The act of Montana of September 14, 1887, relatlng to taxation, which 
required the assessor to assess ail the property, subject to taxation, in 
bis county, provided, in section 14, that the assessor should demand of 
each taxpayer a list of hls taxable property, and, If such list were not 
furnlshed, that he should list such person's property himself, according to 
hls best information, and add 20 per cent to such valuation; and, in sec- 
tion 18, that on the assessment roU he should enter, opposite the name of 
each taxpayer, "By the assessor," when llsted by himself. In 1889 an 
act was passed (Act March 14, 1889; St Mont 1889, p. 219), amendlng 
certain sections of the act of 1887, which omitted from section 14 the pro- 
visions relative to listing by the assessor and addlng a penalty, but left 
the other provisions, above reclted, unchanged. BM, that it was not the 
Intention of the législature to leave the essentlal functlon of assessment 
optional with the taxpayer, and that the assessor had still the right un- 
der the amended act to assess the property of taxpayers who falled to 
file lists of their property. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Montana. 

This was an action by the board of county commissioners of Custer 
county, Mont., against W. J. Andersen, to recover the amount of 
taxes assessed against him. Défendant demurred to the complaint 
and the circuit court sustained the demurrer. Plaintiff bringa 
error. Reversed. 

J. W, Strevell, C. H. Loud, and T. J. Porter, for plaintiff in error. 
E. C. Day, for défendant in error. 

Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

HAWLEY, District Judge. The décision in this case dépends 
upon the proper construction to be given to the act "to amend an 
act entitled an act to provide for the levy of taxes and assessment 
of property, approved September 14th, 1887," approved March 14, 
1889 (St. Mont. 1889, p. 219). The act approved September 14, 1887, 
after providing that the assessor should demand of each taxpayer in 
his county a list of his taxable property, contained thèse words: 

"And if the said list be not rendered, under oath at the tlme such demand be 
made, the assessor shall proceed to list and assess the property of any such 
taxpayer, according to his best knowledge and Information, and shall add 
twenty per cent, to the value thereof." 

In section 14 of the act of 1889, the words quoted are omitted, and 
there is no direct provision made for the assessment of personal 
, property belonging to individuals, where the taxpayer refuses to 
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give a list of his property to the assessor upon demand being made 
therefor. ' The complaint, àmong other thiûgs, avers that the as- 
sessor — 

"Duly demandée! from défendant a swom llst of his property subject to 
taxation; * * * that défendant, notwithstanding such demand, wholly re- 
fused and neglected to render to said assessor any llst of his property * » * 
at any time or at ail; that subséquent to sueh demand, and by reason of 
such refusai, the said assessor did make diligent Inquiry coneerning the 
property of the said défendant subject to taxation, * * • and did after 
such inquiry, and by reason of the refusai of the défendant to furnish any 
property list, himself, as such assessor * • *, list the property of the 
said défendant * * * for taxation and subject to taxation ♦ * * ac- 
cordlng to his best judgment and Information." 

The circuit court sustained a demurrer to the complaint upon the 
ground that it fails to show that any légal assessment had been 
made. The logical resuit 6t the argument made by défendant, in favor 
of this ruling, is that it was the intention of the législature of 1889, 
by omitting the clause quoted from the act of 1887, to leave the 
question of the payment of taxes in the state of Montana entirely 
within the discrétion of the individual taxpayers ; that, if they wished 
to avoid the payment of any tax, ail they had to do was to refuse to 
deliver any list of their property to the assessor, and the assessor 
was then without warrant of law to make any assessment. By a 
strict and literal interprétation of the provisions of section 14, with- 
out any référence to other sections, the act may be subject to this 
interprétation. Is the act in its entirety reasonably subject to any 
other construction? It is the duty of the législature to provide the 
mode of assessing property for the purposes of taxation. An assess- 
ment is usually the most important step to be provided for. Un- 
less an assessment is made, as provided by law, no foundation is 
laid for the collection of the tax. The officers charged by the law, 
and clothed with the duty of assessing, levying, and collecting the 
taxes, in the absence of constitutional power in this respect, dérive 
their authority from the statute. 

Ordinarily, the statutory provisions coneerning the assessment 
of property, the levying and collecting of taxes thereon, are so posi- 
tive and direct as to make it unnecessary for the courts in determin- 
ing the intent of the législature — which is always the guïding star 
and controlling principle of ail statutory interprétation — to look 
beyond the words employed to express it. The gênerai ruïe îs that 
the législature must be understood to intend what is plainly ex- 
pressed; that nothing then remains but to give this intent effect. It 
is only in cases where the words used are of doubtful import, am- 
biguous, or susceptible of différent constructions that the courts are 
authorized to look beyond the words of the statute in order to as- 
certain what was within the contemplation of the législature at the 
time the statute was enacted. In such cases courts will seek for 
the meaning by looking at the occasion and necessity of the law, the 
object and purpose had in view, the scope and extent of the entire 
act, etc. 

The whole purpose, Object, and intent of the act in question is 
to provide a system of revenue for the state and county govern- 
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ments. It is not reasonable to believe that any législature invested 
witli the power, anid charged with the duty, to impose taxes upon 
the citizen» of the state or territory, would oaturally intend to in- 
sert provisions in the statute which would make it totally inopera- 
tive, or to leave it subject to the will and voluntary action of each 
taxpayer whether it should be enforced or not. Such a construc- 
tion appeals with no favor to the judicial mind, and should not be 
followed, unless the terms of the statute are such as to imperatively 
demand it. Before such a condition of affairs should be sanctioned 
by the courts, the intent of the législature to authorize it must be 
clear beyond a reasonable doubt. Nothing, in this regard, can be 
taken against the state by presumption or inference. There could 
be no safety to the public interests in the adoption of any other rule. 
The power of taxation is, as has been often said, an attribute of 
sovereignty, and is absolutely essential to the existence of every gov- 
ernment,— national, state, and municipal. The entire community is 
directly interested in retaining and preserving it undiminished and 
unrestraiued, and hâve the right to insist that its abandonment 
ought not to be presumed in any case wherein the deliberate pur- 
pose of the state or législature to abandon it does not affirmatively 
appear. In the Delaware Railroad Tax Case, 18 Wall. 206, 226, Mr. 
Justice Pield, speaking for the court, said: 

"If the point were not alreacly adjudged, It would admit of grave considéra- 
tion whetlier tlie législature of a state can suiTender this power, • * • any 
more thàn It can surrender Its police power or its right of eminent domain. 
But, the point being adjudged, the surrender, when claimed, must be shown 
by clear, unambiguous language, which will admit of no reasonable con- 
struction consistent with the réservation of the power. If a doubt arise as 
to the intent of the législature, that doubt must be solved in favor of the 
state." 

Revenue laws are not to be construed from the standpoint of the 
taxpayer alone, nor of the government alone. Both must be con- 
sidered. But from either standpoint the statute should never be 
construed in such a manner as to defeat the right of the government 
''by any subtle device or ingénions sophism whatsoever." Cooley, 
Tax'n, 272-274. 

It is always a consistent and safe rule, under the circumstances 
and conditions of the given case, to put such a construction upon the 
statute as will best answer and subserve the intention which the 
législature had in view at the time of its enactment ; and whenever 
this intention can be discovered, by any of the ordinary and recpg- 
nized rules of interprétation, it should be followed by the courts with 
reason and discrétion, even if such construction may, at times, seem 
contrary to its letter, and in opposition to the very words of an act. 
Sedg. St. Const. 195; Potter, Dwar. St. 128, 140; 2 Blackw. Tax 
Titles, §§ 1220, 1222; Gibson v. Mason, 5 Nev. 285. In harmony with 
this rule, thè coArts hâve held that a construction will not be put 
npon a statute concerning the imposition and collection of taxes 
which would enable the taxpayers, for whom no purpose of exemp- 
tion from liability is expressed, to escape taxation, if the act is 
reasonably susceptible of any other construction, whereby a revenue 
is secured. In City of Philadelphia v. Ridge Ave. Passenger Ky. 
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Co., 102 Pa. St. 190, 196, where there was an ambiguity in tlie stat- 
ate, and the court resorted to the reason and spirit of the law, its 
object and purpose, in order to ascertain the intention of tlie légis- 
lature, the court said: 

"The intent of the législature was wlthout doubt to establish a source of 
revenue to the clty, payable eut of the annual dividends of the company, and 
for that revenue the eity was not to be dépendent upon the mère generosity 
of the Company. It Is an old raie of construction that if one Interprétation 
would lead to absurdity, the other not, we must adopt the latter; so that 
Interprétation which leads to the more complète effect, which the législature 
had in view, is préférable to another. When language is elliptical, the neces- 
sary words supplied must be such, and so construed, as to hâve some force, 
ut res magis valeat. Sedg. St. Const 196; Nichols v. Halliday, 27 Wis. 406." 

In construing both the original and amendatory acts in question, 
it does not necessarily follow that the législature, by leaving ont 
the clause authorizing the assessor to list the property, if the tax- 
payer failed to furnish a list, intended to deprive the assessor 
of that right or duty. There is not in any of the sections of the 
act, as amended, any déniai of the right of the assessor to perform 
this duty. The assessor is required by the act to assess ail the 
property, subject to taxation, within his county. It is a rule of 
construction that when anything is required to be done the usual 
means may be adopted for performing it. The entire act, as amend- 
ed, must be considered in order to arrive at the true intent of the 
législature. The original act of 1887 contains 60 sections, only 9 of 
which were changed by the amendatory act of 1889. There were 
several imperfections, or crudities, in the old act, and an inspection 
of both acts clearly indicates that at least one of the objects of the 
législature in making the amendments was to perfect the statute in 
this respect. Section 14, which is the real bone of contention, was . 
materially revised. In the original section it was left optionaJ with 
the taxpayer whether to make a list of his property or to allow the 
assessor to do so, The amended section is so worded as to make 
it mandatory upon the taxpayer to make a list of his property, and, 
non constat, the législature may hâve thought that by such change 
it was unnecessary to leave in the clause omitted. This view is 
strengthened by référence to other sections of the act which were not 
amended. Section 18 provides when, and in what manner, the assess- 
or shall make an assessment roll. It requires him to write the 
words "By the assessor," when the list was made by himself ; and the 
words "Absent," or "Sick," or "Refused to list," or "Refused to 
swear," or such other words "as will express the cause why the 
person refused to make the list did not make it, and neglect shall be 
taken as a refusai." The language of this section is broad enough 
to make it apply to ail cases where the taxpayer bas failed to make 
out a list, and certainly implies that it is the duty of the assessor 
to make the list if the taxpayer fails or refuses to do so. 

It cannot consistently be said that this section only has référence 
to the provisions of section 6 of the amended act, which relates solely 
to the assessment of the property of corporations, and provides "that 
in case the secretary, clerk or other proper offlcer shall fail, refuse 
or neglect to furnish the assessor such list under oath, it shall be the 
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(laty of the assessor to list such property and value the same ac- 
cording to his best judgment and information and add twenty per 
cent, thereto on account of such failure, refusai or neglect." It is 
reasonable to presutne that if it had been the intention of the légis- 
lature, in making the amendments, to leave it optional with the 
private individuals to avoid the payment of any tax by simply re- 
fusing to make a list, seètion 18 would also bave been amended so as 
to make it apply only to cases provided for in section 6, viz. to the 
assessment of the property of corporations. The reading of tbe 
entire act as amended implies, in the absence of any direct provision 
to the contrary, that it is the duty of the assessor to make the list 
iu the event that the taxpayer fails to do so from any cause. Ail 
the property within the county, not exempted by the statute, "is 
subject to taxation," and "shall be listed and assessed." Sections 
3, 4, It is unnecessary to cite other sections. It is well settled 
that "what is implied in a statute is as much a part of it as what is 
expressed." U. S. v. Hodson, 10 Wall. 395, 406; Potter, Dwar. 
St. 145, rule 14. No authorities hâve been cited which go to the 
extent claimed by défendant, that the assessor could not make a 
valid assessment because no property was listed by the taxpayer, 
and àfter a somewhat diligent search none hâve been found. In 
Kentucky the right of the assessor to list property for taxation is 
denied by the courts; but the reason for such déniai is based upon 
the ground that the statute of that state makes it the duty of other 
offlcers to act in making the assessment in cases where the taxpayer 
fails to furnish the list. Louisville & N. R. Co. v. Com., 85 Ky. 199, 
3 S. W. 139; Clark v. Belknap (Ky.) 13 S. W. 212. But, under the 
statute of Montana, the right to assess ail property situate within his 
county, subject to taxation, is vested in the assessor. As before stated, 
it is made the positive duty of the taxpayer to make out the list, and, 
as was said by the suprême court of Galifornia in City and County 
of San Francisco v. Flood, 64 Cal. 509, 2 Pac. 264: "If he fails to do 
so, and any loss should resuit to him in conséquence of such failure, 
his complaints on such score should meet with no favor in a court of 
justice." It is a self -évident proposition that the défendant can- 
not take any advantage of his direct violation of the provisions of 
the statute, and by his own wrong avoid the payment of taxes justly 
due under the law. It is also évident, from a caref ul reading of the 
entire act, that the législature did not intend that the performance 
of the taxpayer's duty to the government should be left merely to his 
willingness or caprice. We are of opinion that the complaint is 
sufflcient to show that a légal assessment of the defendant's prop- 
erty has been made. The demurrer thereto, in so far as it affiects 
that question, should hâve been overruled. The judgment of the 
circuit court is reversed, and the cause remanded for further pro- 
<;eedings, in accordance with the viewa expressed in this opinion. 
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BRODERICK V. BROWN. 

(Circuit Court, S. D. California. May 13. 1895.) 

No. 644. 

United States Marshals — Mannbh of Execoting Whits — Control bt Cotjiit. 
Where the marshal levies an attachment on a tin box and contents, but 
is unable to retum a,n inyentory of its contents, because défendant re- 
fuses to unlock the box, the marshal will not be ordered to open the box 
and return an Inventory of Its contents, as the responsibillty of lawfully 
executlng thé attachment rests on him, and he must be permltted to dé- 
termine for hlmself the manner of dlscharging his duty. 

Attachment by William J. Broderick, receiver of the First Na- 
tional Bank of San Bernardino, against Joseph Brown. Plaintiff 
moved for an order to compel the marshal to return an inventory of 
a box on which he had levied the writ 

Curtis, Oster & Curtis, for complainant 
Eolfe & Rolfe, for défendant. 

WELLBOEN, District Judge. In this case, the marshal, in his 
return upon a writ of attachment issued herein, states, among other 
things, that the attachment was levied on one tin box and contents, 
and that he requested the défendant to unlock the same, which de- 
fendant refused to do, claiming the property to be exempt from 
exécution, and that, therefore, he (the marshal) is unable to return 
an inventory of the contents of said box. Plaintiflf now moves ex 
parte for an order directing the marshal to open the box, and re- 
turn an inventory of its contents. I hâve not been able to find any 
authority or précèdent for such an order. The responsibillty of 
lawfully executing an attachment, including its retum, unquestion- 
ably rests upon the marshal, and it seems logical and right that he 
should be permitted to détermine for himself the manner of dls- 
charging a duty, for the neglect or improper performance of which 
he would be answerable to any party iujured thereby. 

Sections 787 and 788 of the Revised Statutes prescribe the duties 
and powers of marshals, and the latter section enacts that marshals 
shall hâve in each state the same powers in executing the laws of 
the United States as the sheriffs and their deputies in such state 
hâve by law in executing the laws thereof. It has been decided by 
the suprême court of California that a court has no power to order a 
sherifE to enforce an exécution by levying on a particular pièce of 
property. Fraser v. Thrift, 50 Cal. 476. In that case the court said : 

"On motion of the plaintiff in exécution, the court ordered the sherilï hold- 
ing the writ to levy it upon a particular tract of land, claimed by the défend- 
ant in the writ to be exempt from forced sale on the ground that it was his 
homestead. The sheriffl having refused to levy the exécution on the land for 
this reason, the court, findlng that the land was not exempt as a home- 
stead, made an order directing the sheriit to proceed with the levy, from 
which order the sherifï appeals. Counsel bave failed to produce any précè- 
dent for such an order, and it is easy to see that, if such practice prevailed, 
it might in many cases resuit in serious perplexities. If so great an innova- 
tion in practice is to be introduced, it should be done by the législature, and 
not by the courts," 
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The ground of said décision, aJthou^h not expressly stated therein, 
must be the principle I haye already enunciated, — that, where re- 
sponsibility grows out of an ofQcial duty, the manner and measure 
of performance must be left to the détermination of the offlcer upon 
whom the responsibility rests. Therefore, while the court, under 
Buitable circumstances, may allow the amendment of a return, it 
«annot in any case direct what the return shall be. Motion denied. 



TJNITED STATES v. HARRIS et aL 

(District Court, S. D, Callfomla. Not. 30, 1894.) 

No. 628. 

Usnro THK Mailb to Defraud— Indictment. 

An indictment under Rev. St. § 5480, for using the mails as a means to 
defraud, must directly allège that the fraudulent scheme itself lacluded 
the Intended use of the United States mail In Us exécution. 

Emil Harris and G. D. Platt were indicted for using the mails as 
a means to défraud. The court directed a verdict of not guilty, for 
defeçts in the indictment 

George J. Denis, U. S. Atty. 

Henry T. Gage and Stephen M. White, for défendant Harris. 

W. T. Williams and W. A. Cheney, for défendant Platt 

ROSS, District Judge. One of the constituent éléments of the 
offense denounced by the statute upon which the indictment in this 
case is based is the intended use of the United States mail in aid 
or furtherance of the fraudulent scheme. It is therefore essential 
that the indictment allège directly, and not inferentially or by way 
of récital, that tlie scheme included the intended use of the mail. 
U. S. V. Hess, 124 U. S. 483, 8 Sup. Ct 571; Brand t. U. S., 4 Fed. 
394; U. S. V. Flemming, 18 Fed. 908; U. S. v. Wootten, 29 Fed. 703; 
U. S. V. Finney, 45 Fed. 42; U. S. v. Smith, 45 Fed. 562; Weeber 
V. U. S., 62 Fed. 740. From a careful examination of the indict- 
ment, I am unable to flnd any direct allégation that the fraudulent 
scheme that the défendants are therein alleged to hâve devised 
included the use of the post office of the United States in its aid or 
furtherance. It is alleged in more than one place in the indictment 
that, in pursuance of the alleged scheme to defraud, the défendants 
placed and caused to be placed in the United States post office at 
Los Angeles the letter set out in the indictment, and also that the 
letter sô deposited was to further and effect the object of the con- 
spiracy, which is alleged to be "to misuse the post-offlce establish- 
ment of the United States by devising a scheme to defraud." In 
ail of this there is no allégation that the fraqdulent scheme itself 
included the intended use of the United States mail, which élément, 
as has been said, is an essential constituent of the statutory offense. 
Fbr this reason the court is obliged to instruct the jury to render a 
verdict of not guilty. 
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UNITED STATBS v. LONG. 

(District Court, S. D. CaUfornia. May 20, 1895.) 

No. 721. 

DsiNG Mails to Defraud— Indictment. 

An Indlctment under Rev. St. § 5480, alleging that défendant devised a 
fraudulent scheme "to be effected by opening correspondence » • • 
by means of the post office establishment," though foUowing the language 
of the statute, is defective, as falllng to dlrectly allège that défendant, as 
a part of hls fraudulent scheme, deslgned its accomplishment through the 
Instrumentallty of the post office. 

Benedict Long was indicted under Rev. St. § 5480, for using the 
United States postal establishment as a means to defraud. Défend- 
ant demurred to the indictment. 

Gteorge J. Denis, U. S. Atty. 
J. V. Hannon, for défendant. 

WELLBOEN, District Judge. There are three counts in the in- 
dictment, but, so far as concerns the demurrer, they aje alike, and 
may be considered together. The objections urged to the indict- 
ment are that the averment as to the devising of the fraudulent 
scheme alleged against the défendant is by way of récital, not direct 
statement, and that there is no charge whatever, unless it be by 
implication or inference, that the défendant intended, as a part of 
such scheme, to effect the same by opening correspondence through 
the postal establishment of the United States. The averment in 
question is as follows: 

"That Benedict Long, late of the Southern district of California, hereto- 
fore, to wit, on the Ist day of January, In the year of our Lord one thousand 
elght hundred and ninety-five, having devised a scheme to defraud one .1. W. 
Strickler, to be effected by opening correspondance and communication with 
sald Strickler by means of the post-office establishment of the United States, 
• * * In the f urtherance and exécution of sald scheme, dld knowingly, wlli- 
fully, unlawfully, and felonlously place and cause to be placed in the post 
office of the United States at Vlsta, San Diego county, California, a certain 
letter," etc. 

Section 5480 of the Eevised Statu tes provides as follows: 

"If any person, having devised any scheme or artiflee to defraud to be 
effected by either opening or Intending to open correspondence or com- 
munication with any person * * • by means of the post office establish- 
ment of the United States, shall. In and for executlng such scheme or artifice, 
place or cause to be placed any letter • • • in any post office of the United 
States to be sent or delivered by the sald post office establishment, or shall 
take or reçoive any such therefrom, such person so misuslng the post offlc» 
establishmait shall, upon conviction, be punishable," etc. 

Under this section the courts hâve repeatedly held that, to consti- 
tute the offense therein deflned, three things are necessary : First, 
a scheme to defraud; second, as an essential part of the scheme, 
an intention to eflect the same by opening correspondence through 
the mail ; third, the depositing of a letter in the mail or taking one 
therefrom, in exécution of such scheme. Stokes v. U. S., 15 Sup. 
et 617; U. S. V. Smith, 45 Fed. 561; U. S. v. Wootten, 29 Fed. 702. 
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In the case of tJ. S. v. Harris, 15 Sup. Ct. 347, tried in this 
court last November, Judge Ross held that one of the éléments of 
said offense was the intended use of the mail in furtherance or exé- 
cution of the fraudulent scheme; and, because the indictment did 
not allège directly that the scheme included such intended use of 
the mail, he instructed the jury to return a verdict of acquittai. In 
the case of Weeber v. U. S., 62 Fed. 740, the précise point hère in- 
volved was not discussed, or even referred to in terms, but the ob- 
jections there urged seem to hâve been that, under the facts of 
that case, there was no likelihood that the use of the mail would 
effect the fraudulent purpose charged, and that such use was only 
one step in a séries of acts intended to accomplish said purpose, 
and that, therefore, the indictment was bad. Against thèse objec- 
tions the court held the indictment good. I do not, however, con- 
sider this last-named case as an authority in opposition to the rul- 
ings in the other cases above cited. Indeed, Judge Eoss cites the 
Weeber Case, among other authorities, in support of his ruling in 
the Harris Case. 

It is unnecessary, however, to further review this line of au- 
thorities, since the suprême court of the United States, in the late 
case of Stokes v. U. S., above cited, has authoritatively declared 
that: 

"Three matters of fact must be charged in the Indictment and established 
by the évidence: (1) That the persons charged must hâve devlsed a scheme 
or artifice to defraud; (2) that Ûiey must hâve intended to effiect this scheme, 
by openlng or intending to open correspondence wlth some other person 
through the post-office establishment, or by Inciting such other person to 
open communication wlth them; (3) and that, in carrying out such scheme, 
such person must bave either depositcd a letter or packet in the post office, 
or taken or received one therefrom." 

The requirement is elementary that an indictment should allège 
with directness ail the constituents of the crime it purports to 
charge. On this subject the suprême court of the United States 
has spoken in emphatic and unequivocal language, as shown by the 
following quotation: 

"The gênerai, and, with few exceptions, of which the présent case is not one, 
the universal, rule on this subject, is that ail the material facts and circum- 
Btances» embraced in the définition of the offense must be stated, or the in- 
dictment will be defective. No essentlal élément of the crime can be omitteâ 
•without destroying the whole pleading. The omission cannot be supplied by 
intendment or implication, and the charge must be made dlrectly, and not 
Inferentlally or by way of récital." U. S. v. Hess, 124 U. S. 486, 8 Sup. Ct 
571. 

The averment hère that the défendant, "having devised a scheme 
to defraud one J. W. Strickler, to be effected by opening correspond- 
ence and communication with said Strickler by means of the post- 
ofiQce establishment of the United States," seems to be more in the 
nature of a récital than a positive allégation, and therefore, 
according to the authorities, is at least open to criticism. Assum- 
ing, however, without deciding, that this defect is one of f orm, and 
not fatal, the more serions objection remains that the indictment 
fails to allège that it was defendant's intention, as a part of his 
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fraudaient scheme, to open correspondence through the mail. Nor 
is it any answer to this objection to say that the language of the 
indictment is the same as that employed in the act of congress 
creating the offense, for the obvions reason that the rules of con- 
struction applicable to an indictment are différent from those which 
control the interprétation of a statute. To illustrate: Section 
5480, already quoted, provides "that if any person, having devised 

• * * any scheme or artifice to defraud, to be effected by 

• * • opening • • ♦ correspondence * * ♦ with any 
other person * * * by means of the post office establishment 
of the United States," etc. This provision does not in terms re- 
quire that the person devising the fraudulent scheme must intend, 
as a part of the same, that it shall be effected by opening corre- 
spondence through the mail, but the implication is strongly that 
way, and the courts hâve accordingly and uniformly held such in- 
tention to be a material élément of the offense; and the décisions 
to this effect do no violence to any requirement of statutory con- 
struction, but are in harmony with the well-recognized principle 
that, where a statute creating a penaJty ia susceptible of two mean- 
ings, that meaning which opérâtes in f avor of life or liberty is to be 
adopted. With référence, however, to indictments, the rule of con- 
struction, although approved by the same favorable disposition to 
life and liberty, is inexorable that the essential constituents of the 
offense sought to be chargea must be expressly and positively 
averred. In the language of the suprême court, quoted above, "no 
essential élément of the crime can be omitted without destroying 
the whole pleading. The omission cannot be supplied by intend- 
ment or implication, and the charge must be made directly, and not 
inferentially or by way of récital." Applying this rule to the prés- 
ent case, and remembering that one of the constituents of the crime 
sought to be chargea is that the défendant intended, as a part of 
his fraudulent scheme, to open correspondence throagh the mail, 
the iusufflciency of the indictment becomes clearly manifest. The 
averment, assuming it positive and direct, that the fraudulent 
scheme was "to be effected by opening correspondence, * » » 
by means of the post ofi&ce establishment," is merely a désignation 
of the instrumentality by which the scheme was, in point of fact, 
to be accomplished, and, unaided by implication or inference, cer- 
tainly f ails far short of charging that the défendant, as a part of his 
fraudulent scheme, designed its accomplishment through the in- 
strumentality named. For fuller illustration and support of this 
point, I refer again and specially to the case of U. S. v. Smith, 
supra. 

In the case of Stokes v. U. S., supra, the indictment, which was 
held to be sufflcient, alleged as follows: 

"That the post-office establishment of the United States was to be used for 
the purpose of executlng such scheme and artifice to defraud, as af oresaid, 
pursuant to said eonsplracy, by opening correspondence with sald peraons, 
firms, and companies, unknown to the grand jurors, and by inciting said per- 
sons, firms, and companies and others, as aforesaid, to open correspondence 
with the said défendants by means of the post-oflice establishment of the 
United States." 
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This, it will be observed, is an averment, not only that the post- 
ofSce establishment was to be used in executing the fraudaient 
scheme, but, furthermore, that such use was a part of the scheme, 
or, in the phraseology of the indictment, was "pursuant to said con- 
spiracy." The allégation, however, of the indictment in the prés- 
ent case, is simply that the fraudulent scheme was to be effected 
by the use of the postal establishment, without any averment that 
such use was designed as a part of the scheme. 

My conclusion is that the indictment does not charge expressly 
and with directness, if at ail, that the fraudulent scheme compre- 
hended an intention that the same should be effected by opening 
correspondence through the postal establishment of the United 
States, and, for that reason, is defective. Demurrer sustained. 



SAN FRANCISCO BRIDGE CO. V. KEATING. 

(Circuit Court of Appeals, Ninth Circuit Aprll 29, 1895.) 

No. 165. 

t. Patents — Actioit at Law for Infringembnt — Pbovincb of Court and 

JURT. 

In aa action at law for Infrlngement, wliere tlie question whattier the 
patent sued on discloses any inventioa is a doubtful one, It is proper for 
the court to submlt the same to the jury under proper instructions as to 
what constltutes invention. 

2. Same— Excavators. 

The Keating patent. No. 180,718, for an Improvement in excavators, 
held valid in respect to the fourth elaim. (Sustaining the verdict of the 
jury upon the question of invention.) 

In Error to the Circuit Court of the United States for the North- 
ern District of California. 

This was an action at law by Dennis Keating against the San 
Franciso Bridge Company for infrlngement of a patent relating to 
excavators. In the circuit court there was a verdict for plaintifl 
upon the flrst and fourth claims of the patent, and judgment was 
entered accordingly. Défendant brings error. 

E. Percy Wright, for plaintiff in error. 
J. J. Scrivner, for défendant in error. 

Before GILBERT, Circuit Judge, and HANFORD and HAWLEY, 
District Judges. 

HAWLEY, District Judge. This is an action to recover damages 
for an infrlngement of letters patent No. 180,718, issued to Dennis 
Keating, the défendant in error, August 8, 1876, for an "improvement 
in excavators." There are eleven claims in the patent, only four 
of which — 1, 4, 7, and 9 — were claimed at the trial to hâve been in- 
fringed by the plaintifE in error. The court withdrew from the 
jury any considération of the seventh and ninth claims, and, under 
proper instructions, submitted to the jury the question as to whether 
there was any invention in the first and fourth claims. The jury 
found the fourth claim to be valid ; that it had been inf ringed ; and 
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assessed the damages at $250. It is claimed by the plaintiff in 
error that the fourth claim, upon which the verdict and judgment are 
based, is Toid, because it does not disclose any patentable invention. 
This claim reads as follows: 

"(4) In combination with the tramway, F, and support. M', the earth guides, 
N, N, arranged as shown, for the purposes specifled." 

Ail that is stated in the spécifications with référence to the élé- 
ments embraced in this claim is as follows : 

"The tramway, F, extends from shaft, P, to shaft, P', and is supported on 
said shafts by forked bearings. M, M', in the manner sûown. * * * When 
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any considérable length îs requlred of the endiess chaln and buckets, H, J, 
more buckets and sections of chain are added, and extra sections of tram- 
ways and extra standards, E', Introduced between the wheels, L, and Ls, and 
extra supports are added to the tramway by the addition of shafts, P*, 
whlch are attached to such extra standards, E', of Fig. 1. The lower tram- 
way, F', Is supported by means of the stay braces. G, G', Gs, as shown, and 
the lower tramway, F', Is provided with roUers to support and allow the 
buckets, J, to pass freely over them. To the front end of the upper tramway 
is attached two side boards, N, with suitable standards. Thèse side boards 
are designed to catch the earth as it falls from the buckets, Hs, and guide 
the earth Into the buckets, J." ' 

The position of the tramway, F, of the supports, M, M', and the 
.«arth guides, N, are shown in the drawings annexed to the patent. 
The contention of the plaintiff in error is that the fourth claim is 
for a mère aggregation, and not for a patentable combination; that 
there is nothing in the claim beyond a mère grouping together of 
separate portions of a machine, whicb do not co-operate to produce 
any new resuit, and the combination of which does not change or 
afifect in any degree the action of any of the portions separately ; that 
it was the duty of the court to pass upon tiie ralidity of the claim, 
and détermine whether it described a patentable invention as matter 
of law; and that the court erred in refusing to instruct the jury, as 
requested by the plaintiff in error, to flnd a verdict for the défendant 
on the fourth claim, because the éléments described therein did not 
constitute a patentable invention. There is no testimony in the 
record except the patent, but it affirmatively appears that other testi- 
mony was introduced. 

The court instructed the jury, among other things: 

"Invention Is that which brings out of the realms of the mind something 
that never existed before. It may consist in the combination of old éléments, 
the invention being in the combination. To make it so, there must be a joint 
action or opération of the éléments,— i. e. the éléments must co-operate or act 
Jointly to produce the resuit or object of the combination,— or else the as- 
sembled éléments is a mère aggregation, and is not patentable. It is not 
necessary, however, that their action should be simultaneous. They may be 
successive." 

This instruction is admitted to be correct. Did the court err in 
submitting this question to the jury? 
In Standard Oil Co. v. Southern Pac. R. Co., the court said : 

"The dividing Une between mère aggregation and patentable combinations 
Is well established. Every case must fall upon one side or the other. No 
case stands directly on the pivotai line. But the facts are often of such a 
character as to make it difflcult to détermine upon which side of the border 
line the case should be classed. This difîiculty arises m the application of 
the facts to the principles of law so freqùently announced by the suprême 
court of the Lfnited States. If the question is considered doubtful, the court 
should overrule a demurrer to the bill, in order to hâve the question fully pre- 
sented upon the final hearing." 48 Fed. 110. 

See, also, Engraving Co. v. Hoke, 30 Fed. 444; Blessing v. Copper 
Works, 34 Fed. 753; Root v. Sontag, 47 Fed. 309. 

In Manufacturing Co. v. Brill, 4 C. 0. A, 374, 54 Fed. 383, the 
court of appeals said: 

"It may be conceded that the plaintlfE's combination approaches very closely 
the line which séparâtes that which Is patentable from that which is not, and 
v.68F.no.2— 23 
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that the amonnt of Invention Mtolved In It Is small. The patent, however, 
•waa prima fade eyidence of Its own validlty, and the burden of proof wa» 
upon the défendant to establlsh Ita want of norelty." Smith v. Goodyear Co., 
93 U. S. 486; Lehnbeuter v. Holthaus, 105 U. S. 94; CantreU v. Walllck, HT 
V. S. 690, 6 Sup. et 970; 3 Rob. Pat S 1016. 

In National Cash-Register Co. t. American Cash-Register Co., a 
0. C. A, 559, 53 Ped. 371, the court of appeals (Third circuit) said: 

"We hâve not overlooked the suggestion of appellee's counsel that Camp- 
bell's conception and arrangement were merely of an aggregation of known 
éléments, not amounting to a true combination, and that, therefore, he was 
not emtltled to a patent for anythlng. This suggestion Is based upon the allé- 
gation that each of the éléments associated by Campbell does not qualify 
every other of them; but thls Is true only In the sensé that each does not 
modlfy or change the characteristlc mode of action or method of opération 
of the others. In doing Its appolnted share towards efCectlng the single re- 
suit achleved by the co-operatlon of ail, each élément acts, of course, accord- 
Ing to the law of its own being; but, though of necessity so acting, It is stlU 
none the less comblned with the others, and does 'qualify' each and ail of 
them (not their dlstinctlve methods of opération), in the sensé that each Is, 
by the co-operation of the others, capacitated to contrlbute, by acting in It» 
own pecullar way, to the common end, which, without the eo-operatlon of 
each and every other of the co-ordlnated éléments, it would be powerless to 
accompllsh or advance." 

In the light of the princlples announced in the foregoing cases, we 
are not disposed to disturb the judgment in this case. The validity 
of the fourth claim may be conceded to be doubtful and close. But 
we cannot say, as matter of law, that it appears, from the face of 
the patent, that this claim is so plainly void for want of invention 
that it could not be aided by évidence. The court did not err in sub- 
mitting the question to the jury. The Judgment of the circuit court 
is afîinned, with costs. 



LOWRBY T. COWLES BLEOTRIO SMBLTING & ALUMINUM CO. et aL 

(Circuit Court, N. D. Ohlo, B. D. Aprll 23, 1895.). 

No. 4,982. 

1. Patents— Réduction of Ores—" Electboitsis. " 

"Electrolysis," as used in connection wlth metallurglcal opérations, 
takes place whenever a current of electricity of sufficient quantity and in- 
tenslty is passed through a Chemical compound in a fluld condition as to 
cause a chemlcal disruption thereof, the resull being that one of the élé- 
ments will go' to the anode, or the place by which the current enters tue 
fluid mass. and the other wlll go to the cathode, or place where the cur- 
rent leaves it If the compound treated Is metallic, the métal élément 
wlll gather at the cathode, whUe the other will go to the anode. 

2. Samk— " Smeltinq. " 

ïhe word "smeltlng," though by dérivation synonymous wlth "meltin^," 
bas come to hâve a more contracted meaning, when used in connection 
with metallurglcal opérations, and, in that connection, it usually means a 
meltlng of ores In the présence of some reagent which opérâtes to sep- 
arate the metallic élément, by comblnlng wlth the nonmetallic élément 

3. Absignmbnt of Patents— Construction, 

A contract of assigument, by which the parties Intend to convey a cer^ 
tain class of dlscoveries, applications, and patents, which class Is de- 
Bcribed in gênerai terms, will pass title to an application prevlously made 
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by the asBlgnor ïf the same In fact falls wlthln the class, although fhe 
peflcleucy of such application was known to both parties, and was not 
specifieally mentloned in tlie contract, and althougb neittier party at that 
time believed tbat it fell within the class; but the fact that neither party 
tbought it was ia the class may be a pregnant clrcumstance to show in 
what sensé the words descrlbing the class were used, if those words are 
capable of more than one meanlng. 

4. Same. 

By a contract of asslgnment, certain inventors conveyed to thelr as- 
signées "any and ail disçoveries and inventions relating to electric smelt- 
ing processes and furnaces, and ail patents they hâve obtained therefor, 
and ail applications now pending, and caveats on file In the United States 
patent office relating to electric smeltlng processes and furnaces, whlch 
do or may interfère with any applications for patents made by [the as- 
signons], now pending in the United States patent office." Hdd, that thé 
words, "which do or may interfère with," quai 'f y not only the phrase im- 
medlately preceding, namely, "caveats on file," etc., but also the words, 
"discoverles," "patents," and "applications," and that the interférence re- 
ferred to was either a deelared interférence in the patent office, or the 
total defeat or narrowing of any of the otherwise valid claims of the pat- 
ents issued to the assignées. 

5, Samb. 

Eugène and Alfred H. Cowles, after long investigation, made certain dis- 
coverles and Inventions relaxmg to the réduction of the more refractory 
ores, especlally aluminum ore. Their process consisted substantially In 
the use of granulated carbon distributed through the mass of the ore in 
the fumace to carry the electric current from one électrode to the other, 
whereby intense beat was produced which fused the ore, and enabled the 
carbon, by its chemical action upon the nonmetallic éléments in the ore, 
to separate the metallic élément therefrom. This process they designated 
as an "electric smeltlng process." In 1&85, having applied for certain pat- 
ents, and being about to apply for othera, they learned that C. S. Bradley 
and Francis V. Crocker had made similar Inventions, and that an applica- 
tion filed by tbem was about to be thrown into interférence with the prin- 
cipal application of the Cowles brothers. They thereupon secured from 
Bradley and Crocker, for a large money considération, a contract of as- 
Bignment, which, after reciting that the Cowles brothers had made certain 
discoveries and inventions relating to "electric smfelting processes and 
furnaces," and had applied for patents therefor, conveyed ail the interest 
of said Bradley and Crocker in "any and ail discoveries and inventions 
relating to electric smeltlng processes and furnaces, and ail patents they 
hâve obtained therefor, and ail applications now pending and caveats on 
file in the United States patent office, relating to electric smeltlng processes 
and furnaces, which dO or may Interfère with any applications for patents 
made by Eugène and Alfred H. Cowles, of Cleveland, Ohlo, now pending 
In the United States patent office." At the date of the contract, Bradley, 
Individually, had pending an application for a process of reducing ores by 
electrolysis, which application, after long delay, was dlvided, and three 
patents issned thereon, the main one (No. 468,148) being restricted to a 
combination of three steps, namely: (1) The initial fusion of the ore mass 
by the use of an electric arc; (2) maintenance of the fusion by the beat 
of résistance to the current in the fused ore, and the conséquent pro- 
gressive melting of the rest of the ore; (3) electrolysis by the current. 
The pendency of this applicatiQU was known to the Cowles brothers, but 
It was not specifically referred to in the contract. Held, that this Bradley 
application did not pass by the asslgnment: First, because the phrase 
"electric smeltlng process," as used In the contract, meant a smeltlng 
process as ordinarily understood. including the use of a chemical reducing 
agent; and, second, because, even if thèse words were broad enough to 
Inelude electrolysis, yet tho Cowles Inventions were not "Interfered with" 
by the Bradley application for the reason that they did not effect Initial 
fusion by means of an electric arc, whlch was an essential step In the 
Bradley process. 
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The bill in this case was flled by Grosvenor P. Lowrey, a citizen 
of New York. He bas since died, and the case bas been revived 
in tbe name of bis executrix. 

The bill averred that Lowrey was the owner by assignment of two patents 
iBSued to Charles S. Bradley for a process of separating metals from their 
ores by the use of the electric current both to fuse and to electrolyze the ore. 
The bill chargea that the défendant the Cowles Electric Smelting & Aluminum 
Company, a corporation of Ohio, had executed and recorded lu the patent 
office an assignment of the same patents, In whieh it purported to convey 
them to Its codefendant, Alanson T. Osborn, a citizen of Ohlo; that the 
Cowles Company asserted title to the patents, and the rlght to convey them 
by vlrtue of an assignment to It made by Bradley and one Crocker, on May 
8, 1885; that the assignment relied on did not cover the patents in question 
at ail; and that the assignment of the Cowles Company to Osborn was a 
cloud upon complainant's tJtle. He prayed that the défendants might be en- 
joined from further asserting any claim to the patents in question, and be 
ordered to cancel the assignment already made and recorded. 

The answer of the défendant asserted Its ownership of the two patents By 
vlrtue of the assignment of May 8, 1885. By a cross bill, it prays for a de- 
cree enjolnlng complainant from claiming title to the patents by vlrtue of 
Bradley's assignment to hlm. In answer to the cross bill complainant sets 
up that he was a purchaser for value wlthout notice of the patents, and that 
défendant'» conduct in not claiming title to the Bradley inventions for 10 
years estops It from now asserting It The case was argued to the court, and 
decided on a plea to the bill. The plea was held Insufflcient, and leave given 
to answer. 56 Fed. 488. Evidence upon the issues presented by the plead- 
Ings has been talcen, and the case Is now before the court on Its merlts. 

The main question in the case is whether the assignment of Bradley and 
Crocker to the Cowles Company, dated May 8, 1885, of certain patents, ap- 
plications, and Inventions, covered and Included the patents title to whlch Is 
hère In controversy. The assignment was as foUows: 

"Thls agreement entered Into thls 8th day of May, 1885, between F. B. 
Crocker, of New York Clty, N. Y., and 0. S. Bradley, of Yonkers, N. Y., con- 
etituting the flrst party, and the Cowles Electric Smelting and Aluminum 
Company, of Cleveland, Ohio, a corporation organized under the laws of the 
State of Ohio, constituting liie second party, wltnesseth that whereas, the 
first party hâve made certain dlscoverles and inventions relatlng to electric 
smelting processes and fumaces, and bave made some applications for pat- 
ents therefor in the United States patent office; and whereas, second party 
is desirous of becomlng the owner of ail such dlscoverles and Inventions: It 
is therefore agreed between the parties as follows: (1) For the considération 
herelnafter mentioned, the recelpt of whlch, to our full satisfaction, is hereby 
acknowledged, the sald party does hereby sell, asslgn, and set over to the 
sald second party ail interest In any and ail dlscoverles and Inventions re- 
latlng to electric smelting processes and fumaces, and ail patents they hâve 
obtalned therefor, and ail applications now pending, and caveats on file, in 
the United States patent office, relatlng to electric smelting processes and 
furnaces, whlch do or may Interfère with any applications for patents made 
by Eugène H. and Alfred H. Cowles, of Cleveland, Ohlo, now pending In the 
United States patent office. It Is imderstood and agreed between the parties 
that this clause also includes the application of the flrst party, now pending 
In tiie United States patent office, and designated sériai number 158,805, and 
ffied March 14, 1885. (2) Sald first party also sells, assigns, and sets over to 
sald second party their entlre Interest in ail Inventions, patents, and applica- 
tions for patents, In ail foreign countrles, for the dlscoverles and Inventions 
mentioned In the precedlng clause of thls agreement (3) Sald flrst party 
hereby authorizes and requests the commlssloner of patents to Issue to the 
sald second party patents for sald dlscoverles and inventions mentioned in 
the first clause of this agreement (4) Sald first party, for sald considération, 
further agrées to sign and exécute ail papers necessary to perfecting applica- 
tions for sald inventions, and obtaining patents therefor. (5) lu considération 
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of the precedlng, sald second party hereby pays In hand to sald flrst party 
the sum of flve thousand dollars. In testimony whereof sald parties hare 
hereunto set their bands ttte day and year first abfve written. 

"Francis B. Crocker. 

"Charles S. Bradley." 

Thls asslgnment was recorded in the patent office a short time after ita 
exécution. At the hearing of the plea, this court held that, from an examina- 
tion of the Bradley patents and of the Cowles patents, referred to In the fore- 
golng asslgnment, and theIr flle wrappers and contents, It dld not appear that 
the Bradley patents interfered with the Cowles patents, but that the intro- 
duction of expert évidence might show that they necessarily covered the same 
ground; that the issue thus raised was not an Issue proper to be raised upon 
a plea, but should be raised in an answer, and beard upon fuU évidence, ex- 
pert and otherwise. The évidence which bas now been taken discloses qulta 
fully the clrcumstances surroundlng the exécution of the asslgnment. 

Eugène Cowles and Alfred H. Cowles, sons of Edwln Cowles, of Cleveland, 
Ohlo, had given much time and study to the investigation of processes and 
apparatus for the wlnnlng of the rarer metals from their refractory ores by 
the use of electricity. They had experlmented much in the Brush laboratory 
In Cleveland, and had made several important discoveries and inventions, for 
whlch they had applied, or were about to apply, for patents In the years 1884 
and 1885. Early in 1885 they were Informed by some means that their prin- 
cipal application for a patent for an electric furnaee and smelting procès» 
was about to be declared In interférence in the patent office with an applica- 
tion for a simllar furnaee and process of C. S. Bradley and Francis B. 
Crocker. Through Colgate Hoyt, a lawyer of New York City who acted for 
them, the Cowles brothers obtained the foUowlng option from Bradley, then 
llving at Yonkers, N. Y. 

"New York, Aprll 8, 1885. 

"By and between Charles S. Bradley and Colgate Hoyt, both of Yonkers, In 
the State of New York, It Is agreed as foUows: Sald Bradley shall, upon de- 
mand of said Hoyt, made at any time wlthln 90 days from the date hereof , 
asslgn to sald Hoyt, or his order, for the considération of ten thousand dol- 
lars cash, an undivided 14 interest In ail Inventions which he had hitherto 
made In electric furnaces, and in the réduction of ores by electricity, and of 
ail patents to be granted therefor, whether applications for such patents hâve 
already been flled, or shall hereafter be flled, in the patent office of the United 
States; and, in considération of the option being granted, said Hoyt, or the 
party to whom he may hâve assigned the same, shall pay to said Bradley, at 
the date hereof, the sum of five hundred dollars. Charles S. Bradley." 

During the life of the option thus secured, the Cowles brothers, with their 
father, Bdwin Cowles, organlzed the défendant corporation under the laws of 
Ohlo, and a correspondance was begun between the company and Bradley 
and Crocker, with référence to the purchase of the latter's application, which 
was then declared in interférence with theirs. The resuit of the correspond- 
ence was that Bradley and Crocker visited Cleveland, and had a conférence 
with the Cowleses, father and sons. The conférence was upon Saturday after- 
noon and evening, and an adjournment was had untll Monday moming for 
the drawlng up of the contract. On Monday moming, Crocker and Bradley 
produced their application, whlch had been declared to be an interférence 
with the Cowles applications. It contained the following référence to the 
application by Bradley alone, upon which the two patents whlch are hère the 
subject of litigatlon were subsequently Issued: "In an application for letters 
patent of the United States now pending (flled February 23, 1883, sériai num- 
ber 85,957), Charles S. Bradley, one of the présent inventors, bas described 
an electro metallurgical process In which an electric current is employed to 
perform two functlons: First, to effiect the electrolytic décomposition of the 
materials treated; and, second, to supply the beat necessary to maintain 
said materials In the fused state whlle they are being electrolyzed. The 
présent Invention resembles the above to a certain extent, but In the présent 
Invention the electric current which we employ performs no electrolytic ac- 
tion, the reaction which takes place being solely to develop the beat which 
la a necessary condition of the reaction. For this reason, our invention does 
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not requlre the use of a coEtlnuous current of electrlclty. An altematlng cnr- 
rent may be employed, If desired, whlch is an advantage, slnce large alteiv 
nating current dynamos may be constructed more cheaply than the continuou» 
current machinée, and it Is also less trouble and exijense to run tbem." 

This référence to the applieatioa of Bradley, of 1S83, was brought to the at- 
tention of, both Eugène and Alfred Cowles, and was the subject of discussion 
between them and Bradley and Crocker before tlie contract was flnally drawn 
and signed. ïhe option of April 8, 1SS5, was surrendered to Bradley. At the 
Urne the contract was signed, , Bradley and Crocker had no other application 
than the one then declared tp be in interférence by the patent office autbori- 
tîes wlth the Coyi'les appUcatlon. They owned no patent of the United States 
for any Invention. They had no application pendlng In any Buropean coun- 
try, and pwned no patent Issued by any Eupopean government Bradley at 
that time had pendlng only one application in addition to the Crocker and 
Bradley application In terms assigned by the contract, and that was the ap- 
plication for the patents hère in eontroversy. Upon the exécution of the con- 
tract, the question was submitted to Gen. M. D. Leggett, counselor In patent 
cases at Cleveland, who supervised and revised the contract as agreed upon 
between the parties, whether It would be better to hâve the patent for ttie 
entlre process and discovery issued on the application of the Cowles brothers 
or upon the application of Bradley and Crocker. He decided, on the évidence 
àdduced, that the stronger case was with the Cowles brothers, and that It 
was better for them to hâve Bradley and Crocker concède priority of inven- 
tion, so that the patent might be issued upon the Cowles application. This 
was doue, but the Cowles brothers proceeded with the Bradley and Crocker 
application, omitting the gênerai claims whlch Interfered with the Cowles ap- 
plication, and obtained a patent for the particular apparatus described by 
Bradley and Crocker in theîr application which mlght prove to be an Im- 
proyement on or useful variation from, the Cowles patent. This patent was is- 
sued to the Cowles brothers as the assignors of Bradley and Crocker. No claim 
of tltle to the Bradley application of 1883 was ever made by the Cowles broth- 
ers nor did they èver attempt to proseoute it to a patent. As a matter of 
fact, although it was not then know-n to the Cowles brothers, at the time of 
the exécution of the contract of assignment In May, 1885, the application cf 
Bradley of 1883 stood rejected, as not Involving a patentable process. The 
application llngered along in the patent office, retained there by the filing of 
ameudments until 1891. It was divided Into three applications. The main 
application was flnally rejected by the examiner, and was then carried on 
appeal to the board of revIew In the patent office, which reversed the dé- 
cision of the examifter, and allowed the issùanee of a patent in 1892. After 
their ISvSuance the patents were assigned by Bradley to Grosvenor P. Lowrey, 
the original complainant In thiS action. 

To render the Issues clear, It is necessary to describe at some length the 
varlous Cowles patents referred to in the assignment, the Bradley and Crocker 
application referred to therein,'and the Bradley patents, which are the sub- 
ject of this litigation. 

The first and most Important of the Cowles patents, the one between which 
and the Crocker and Bradley patent an interférence was declared, was en- 
titled "A Process for Smelting Ores by the Electric Current." The descrip- 
tion taken from the spécifications was as foUows: "The présent invention re- 
lates to the class of smelting fumaces whichi employ an electric current solely 
as a source of beat. Heretofore it bas been attempted to reduoe ores and 
perform metallurgical opérations by means of an electric arc, the '"-■norial to 
be treated being brought wlthin the fleld of the arc or passed or fetl tbrough 
It; but numerous expérimenta hâve demonstrated that the are System is not 
adapted for long and : continuons opérations, on a scalé of any considérable 
magnitude. The difficultiesattending the régulation of the arc and the prés- 
ervation of a constant résistance are very great, and the he.it generated, 
though Intense, is localized and difflcultto control. The object of tbis inven- 
tion Is to provide a process by which electrlclty can be practlcally employed 
for metallurgical opérations, and for this purpose to secure a distribution of 
the Intense beat which It Is well known electrlclty Is capable of generating 
over a large area or tbrough a large mass, dn such manner that a high tem- 
pérature can be sustained for a long time and controUed. To this end the In- 
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vention consists, essentially, In the use for metallurgical purposes of a body 
of granular material of hlgh résistance or low conductivity, interposed within 
the circuit in such a manner as to form a continuous and unbroken part of 
the same, wàich granular body, by reason of its résistance, is made incan- 
descent, and générâtes ail the beat requlred. The ore or light material to be 
i-educed— as, for example, the hydrated oxide of aluminium, alum, chloride of 
sodium, oxide of calcium, or sulphate of strontium— is usually mixed with the 
body of granular résistance material, and is tlius brought directly in contact 
with the beat at the points of génération at the same time the beat is dis- 
tributed through the mass of granular material, being generated by the ré- 
sistance of ail the granules, and is not localized at one point or along a single 
Une. The material best adapted for this purpose is electric light carbon, as 
It possesses the necessary amount of electrical résistance, and is capable of 
endurlng any known degree of beat when protected from oxygen, without dis- 
integrating or fusing; but crystalline silicon or other équivalent of carbon can 
be employed for the same purpose. This is pulverized or granulated, the de- 
gree of granulation depending upon the size of the furnace. Coarse granu- 
lated carbon works better than finely pulverized carbon, and gives more even 
results. The electrical energy is more evenly distributed, and the curreut 
cannot so readily form a path of hlghest température, and consequently of 
least résistance, through the mass along which the entire current, or the bulk 
of the current, can pass. * * • The opération must necessai-ily be con- 
ducted within an airtlght chamber, or in a nonoxidizing atmosphère, as other- 
wise the carbon vvill be consumed and act as fuel. The carbon acts as a 
deoxidizing agent for the ore or metalliferous material treated, and to this 
extent it is consumed, but otherwise than from this cause it remains unim- 
paired." 

The patentées illustrate their process by describing a zinc furnace, which 
consists of a cylinder made of siliea or other noneonducting material, im- 
bedded in powdered charcoal, minerai wool, or some other noneonductor of 
beat. One end of the cylinder is closed by means of a carbon plate foraiing 
the positive électrode. The other end is closed by means of an inverteiî 
graphite crucible, forming the négative électrode, and, through a hole com- 
municating with the furnace, forms a condensing chamber for the zinc fumes. 
The patent proceeds: "The circuit between the électrodes, so called, is con- 
tinuous, being established by means of and through the body of broken car- 
bon. * • • The zinc ore is mixed with the pulverized or granular carbon, 
and the retort charged nearly fuU through the front end with the mixture, the 
Ijlug D being removed for this purpose. After the plug bas been inserted, and 
the joint properly luted, the electric circuit is closed, and the current allowed 
to pass through the retort, traversing its entire length through the body of 
mixed ore and carbon. The carbon constituents of the mass become incan- 
descent, generating a very high degi'ee of beat, and, being in direct contact 
with the ore, the latter is rapidly and effeetually reduced and distilled. Tho 
beat evolved distills the zinc, and the zinc fumes are condensed in the con- 
densing chamber precisely as in the présent method of zinc making, with 
this important exception: that, aside from the reaction produced by heating 
carbon in the présence of zinc oxide, the electric current, in passing through 
the zinc oxide, bas a decomposing and disintegrating action upon it, not un- 
like the effect produced by an electsic current in a solution. This action ac- 
célérâtes the distillation, and promûtes economy in the process. * • » \ye 
hâve found in practice that a mixture of about one part of carbon with • • • 
one and a half parts of zinc ore, by weight, gives most satisfactory re- 
sults with the particular ore which we hâve treated; but the proportions to 
be used will dépend upon the charaeter of tlie ore aud the degree of beat re- 
qulred to reduee it, and the degree of beat evolved wlil be determined by the 
résistance or conductivity of the mass and the strength of the curreut em- 
ployed. * * * In the réduction of an ore composed of a nonvolatile métal, 
or a métal which Is not volatilized at the beat generated in the furnace, the 
métal remains in the furnace mixed with the carbon, fiUing the interstices 
between the grains, while the gaaes produced pass off. In the réduction of 
rare metals, wbere a pure product is desired, it is necessary to use a pure 
carbon, or a carbon free from iron or otl)nr foreign ingrédient; otherwise the 
iron or other substance will go into the product." 
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The clalms of the patentée are as îollows: "(1) The method of generating 
heat for metallurgical opérations herein described, wbich consists in passing 
an electrle eurrent through a body of broken or pulverized résistance ma- 
terlal that forms a continuons part of the electric circuit, the ore to be treated 
by the process being brought into contact with the brolien or pulverized ré- 
sistance material, whereby the heat is generated by the résistance of the 
broken or pulverized body throughout its mass, and the opération ean be per- 
formed solely by means of electrical enei^y. (2) The method of smelting or 
reducing ores or metalliferous compounds herein described, vchich consists in 
subjecting the ore, in the présence of carbon, to the action of heat generated 
by passing an ■ electric eurrent through a body of broken or pulverized ré- 
sistance material that forms a continuons part of the electric circuit, the ore 
being In contact with the broken or pulverized résistance material, whereby 
the ore is reduced by the comblned action of the carbon and of the heat gen- 
erated solely by the résistance of the broken or pulverized body throughout 
its mass. (3) The method of smelting or reducing ores or metalliferous com- 
pounds herein described, which consists in pulverlzing the ore, and mlxlng 
with it pulverized or broken caruon or like material, then introduclng the 
mixed ore and carbon wlthin an electric circuit, of which it forms a con- 
tinuons part, the said circuit being established through the carbon constitu- 
ents of the mass, whereby the heat is generated by the electrical résistance 
of the carbon throughout the mass, and the opération can be performed en- 
tirely by means of the carbon reagent and the electrical energy. (4) The 
method of smelting or reducing ores or metalliferous compounds herein de- 
scribed, which consists in subjecting the ore, in the présence of a reducing 
agent, to the action of heat generated by passing an electric eurrent through 
a body of broken or pulverized résistance material that forms a continuous 
part of the electric circuit, the ore being in contact with the broken or 
pulverized résistance material, whereby the ore is reduced by the combined 
action of the reducing agent, and of the heat generated solely by the résistance 
of the broken or pulverized body throughout its mass." Patent No. 319,945, 
to the same patentées, dated June 9, 1885, is a patent for the apparatus by 
which the process just described was carrled on. In the spécifications it is 
said that "there is no deposit made on elther plate of the decomposed con- 
stituents of the material reduced." The plates referred to are those which 
formed the anode and the cathode. Again it is said: "The reduced métal is 
found, at the close of the opération, filling the interstices between the particles 
of carbon mlxed with it and plated, as it were, onto the same; and, when the 
carbon is very coarse, it works down through it, and coUects in the bottom of 
the charge on the charcoal floor." 

In patent No. 324,(558, also issued to the Cowles brothers, a process Is de- 
scribed of smelting ore for the production of alloys, bronzes, and metalllc com- 
pounds. Patentées say: "In a prier application we hâve described an im- 
portant process of smelting ores and reducing the salts of refractory metàls 
by means of electricity, which consists, briefly, in the use of a body of broken 
or pulverized carbon made incandescent by the passage of an electric eurrent 
through the same; and in carrying ont our présent invention we preferably 
use said process as being best adapted for the purpose. This invention con- 
sists in mlxlng or imbedding in the body of broken carbon pièces of the 
métal which is to constitute the base of the alloy, whereby it is melted by the 
incandescent carbon, and takes up the other métal, whatever it may be, that 
is being smelted or reduced. Thls produces an alloy rich in the rare métal, 
sometimes to the point of saturation, and the alloy is afterwards brought down 
to the proper percentage by the remelting of the alloy and the addition of 
the necessary amount of base métal, by any ordinary process." 

The patentée describes the application of the invention to the Siemens elec- 
tric arc thus: "For example, in that we would elther mix the ores or metals 
to be reduced together or alloyed in the arc furnace or crucible, or we would 
use an électrode of copper, tin, nickel, iron, or other métal, as the case might 
be, depending on the heat and force of the eurrent at the arc to smelt and 
earry over, to the mixture of ore, carbon, or metals, the métal of the élec- 
trode, and thus incorporating the same together into an alloy, carbide, silicide, 
or borlde, as desired, the opération being performed entlrely by electrical en- 
ergy and the reducing efCect of carbon; and we further assert that results in 
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alloying and compounding may be obtained that cannot be otherwise per- 
formed, on account of the intensity of the température attainable by this 
means, and above ail by the mtermixlng, incorporating, and merglng power 
of the carrent. • » ♦ We are aware that alloys hâve been produced by 
electrolysis, the current being made to pass through plates of platlnum and 
Carbon placed in contact wlth a base métal and with the compound to be re- 
duced, and therefore we do not claim the same broadly." 

The clalms of the patentée are as foUows: "(1) The process of produeing al- 
loys, which consista in passing an eleetric current through a mixture of broken 
résistance materlal,— ore to be reduced and pièces of the base métal of the 
alloy,— so that said mixture Is rendered incandescent, and the alloy formed, 
substantially as hereinbefore described and set forth. (2) The process of pro- 
dueing alloys, which eonsists in passing an eleetric current thi'ough a mixture 
of broken résistance material and ore to be reduced, into which wires or rods 
of the base métal of the alloy hâve been inserted transversely to the path of 
the current, substantially as and for the purpose set forth. (3) The process 
of produeing alloys hereinbefore described, which eonsists in mixing togethw 
ore of one of the metals of the alloy, broken or pulverized carbon, inserting 
wires or rods of the other métal of the alloy into the said mixture, and then 
passing an çlectric current through the mixture in a transverse direction to 
the wires or rods, so that the said mixture Is rendered incandescent, and an 
alloy formed, substantially as set forth," 

Patent No. 335,058, to Alfred H. Cowles, is a patent for an eleetric fumace 
and method of operatlng the same. "This Invention," says the patentée, "eon- 
sists in the improved method of operating incandescent eleetric furnaces here- 
in described, and in the combination, with a fumace contalning a charge of 
electrical résistance material, of two movable électrodes situated at opposite 
ends of the furnace, and projecting into the body of the charge contained 
within It, so that the said électrodes may, when the résistance runs down, 
be drawn apart, thereby increasing the amount of the charge between the 
électrodes, and consequently increasing the résistance, and thus preserving a 
uniform résistance within the furnace. * • •" 

After descrlbing the fumace, the patentée goes on: "This Invention relates 
to electrical smelting furnaces operating on the incandescent principle, in 
which metallurgical opérations requiring an intense heat are carried on, with 
electricity as the heat-producing agent. D is the charge. This eonsists, ordi- 
narily, of electrical résistance material, such as eleetric light carbon and the 
ore to be reduced. Both of thèse are previously pulverized and intimately 
mixed together before being placed in the furnace; but in some cases pul- 
verized ore alone is used when It Is a siufflcient conductor of electricity. 
* * * The current of electricity flows from the sides and ends of the said 
électrodes through the charge, and causes the electrical résistance material 
in the charge to become incandescent. The intense heat of the said incandes- 
cent material reduces the ore. When the fumace is employed for the réduc- 
tion of ore, the métal is found at the close of the opération ÛUing the inter- 
stices between the partlcles of carbon, mixed wlth it, and at the bottom of 
the fumace, where it coUects upon the charcoal floor after having worked 
down through the charge. When the furnace is started, the électrodes are 
near together in the positions indicated by dotted Unes, the résistance at the 
start being very great. After the fumace has been running for a while, and 
this portion of the charge between the électrodes has become heated, the ré- 
sistance falls, and the électrodes are then drawn out a little, increasing the 
length of the charge between them, and bringing into the active part of the 
electrical fleld additional parts of the charge. In this manner, by successive 
withdrawings of the électrodes, a uniform résistance is preserved until the 
entire charge Is brought into action. * * * i am aware that it is not new 
to make the électrodes of an eleetric fumace automatically adjustable, so 
that, as the résistance dlminishes, they are drawn apart, and I do not claim 
the same broadly; but ail such attempts and experiments hâve relation to 
furnaces in which the eleetric arc is employed, and, the électrodes being sub- 
jeet to rapid wear, the loss must be eompensated for. * * ♦ A continuons 
bddy of material is preserved between the électrodes, and the distance be- 
tween them varies, gradually widenîng from the beginning of the opération 
until the whole of the charge Is brought into action." 
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The flrst ftnd Second claims of this patent are as foUows: "The method of 
smeltlng ores attd other substances by the incandescence of an electrical ré- 
sistance materiàl eontalned in said substances or mixed therewith, which con- 
sista in flrst bringing a limited quantity of the materiàl to be treated between 
a pair of électrodes, and then gradually increasing the quantity of such ma- 
teriàl by causing the électrodes to recède from each other, substantially as 
herein set forth. (2) In the art of smelting ores and other substances by the 
airect heating action of the eleetric current, the method of obtaining a uni- 
f orm action of said eleetric current upon the mass or charge to be treated, 
herein describedi which consists in introducing into the charge électrodes 
which are normally In proximity to each other, and then gradually causing 
said électrodes to recède from each other, the contact with the charge still 
being preserved until the mass of the charge Is contained between the said 
électrodes, substantially as set forth." 

Patent No. 324,059, issued to Oowles, Mabery, and Cowles, is for a process of 
obtaining aluminium. In this patent the patentées refer to the tact that 
aluminium can be produced under the patents Nos. 319,945 and 317,795, already 
described, and continues: "Ores are reduced in said furnace by mixiug them 
■with broken or granular Carbon, and passing an eleetric current through a 
charge of the mixed ore and Carbon; but the product thereby obtained, when 
an ore of aluminium is reduced; contaius a considérable percentage of car- 
bon, which is taken up both chemically and mechanically by the aluminium; 
and the object of the présent invention Is to provide a process whereby tbe 
aluininium can be obtained free from carbon and in a pure metallic state. 
This we accomplish by reducing tlie ore of aluminium, in company with tin, 
copper, manganèse, or other métal which will alloy with thè aluminium, and 
then subsequently separating thé alloy ing métal from the aluminium by amal- 
gamation, lixiviation, or équivalent process, leaving the residue aluminium in 
the form of an amorphous powder or state, which can be melted down into 
an ingot. When aluminum is alloyed with either of the metals above named, 
it takes up very little, if: any, of the carlxin; whereas the pure aluminium 
will, as above stated, absorb a very considérable percentage of carbon, more 
even than iroE or any of the other metals. * * * We are aware that it bas 
been heretofore proposed to reduce aluminium ores by smeltlng them with 
zinc ores, and then separating the two metals, and that the alkaline earths 
hâve been reduced by electrolysis in contact with an alloying métal and plates 
of carbon or platinum, and the alloyed metals thus produced subsequently 
separated. We do not, therefore, claim the same broadly, but what we do 
claim as our invention, and désire to secure by letters patent, is: (1) The 
method of producing aluminium which consists in reducing, an ore or com- 
pound of aluminium, in company with an amalgamating métal, by means of 
electrlclty and in the présence of carbon, substantially as described, and then 
separating the two metals of the alloy by amalgamation. (2) The method of 
producing aluminium which consists of mlxtng the aluminium ore with carbon 
and with a métal, reducing the said ore by means of electricity, so that the 
aluminium forms an alloy with the said métal, and flnally separating the 
two metals of the alloy, substantially as set forth. (3) The method of pro- 
ducing aluminium which consists of mixing the aluminium ore with broken car- 
bon and with a métal, reducing the said ore by means of electricity, so that 
the aluminium forms an alloy with the métal, and finally separating the 
aluminium from the alloy by amalgamating the said métal, substantially as 
set forth." 

As already stated, three patents were issued to Bradley on his original ap- 
plication, No. 85,957, of February 23, 1883. One was for heating by a blow 
pipe, and has no relation to this controversy. The main patent was No. 468,- 
148. His invention Is described in his spécifications as follows: "My inven- 
tion relates to a process of efCecting by the eleetric current the séparation or 
disassociation of aluminium from its ores or compounds, or the décomposition 
in a simllar manner of other like highly refractory metallic compounds, of 
which aluminium may be considered a type, and which hâve been classed to- 
gether by reason of the great difûculty in their réduction. Hitherto this proc- 
ess has been earried on by subjecting the fused ore to the action of the cur- 
rent in a crUcible or other refractory vessel placed in a heating furnace, 
where the tempei'ature is sufllciently high to keep the ore in a melted con- 
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dition ; but the greatest diiïlculty Is encountered In preventing the destruction 
of the crueible with this mode of working the process, for it bas been found 
that, In the case of cryolite especlally, which i& a double fluoride of alumin- 
ium and sodium, the fused ore unîtes or fluxes wlth the crueible itself, and 
that the gas liberated in the process of réduction (fluorine gas) attacks the 
material of which the crueible is composed, and the conséquence Is that the 
crueible is quickly destroyed. ïhis destructive fluxing action takes place to 
a greater or less extent in treating almost any material, and is greatly aggra- 
vated by the fact that the crueible is subjeeted to beat from without; but, 
even in the case of materials which do not exert a fluxing action, the mère 
mechanieal action of the external beat is sufflcient to make it almost impos- 
sible to prevent the cracklng of the crucibles. The main object of my inven- 
tion, therefore, is to dispense witb the external application of beat to the ore 
in order to keep it fused. In order to accomplish this object, I employ an 
electiic current of greater strength or intensity than what would be required' 
to produce the electrolytie décomposition alone, and I maintain the ore or 
other substance in a state of fusion by the beat developed by the passage of 
the current through the melted mass, so that by my Invention the electric 
current is employed to perform two distinct functions, one of thèse being to 
keep the ore melted by having a portion of its electrieal energy converted Into 
beat, by the electrieal résistance offered by the fused ore, and the other belng 
to effect the deslred electrolytie décomposition, by which means the beat, 
being produced in the ore itself, is concentrated at exactly the point where 
it Is required to keep the ore in a state of fusion. Another feature of my in- 
vention consists in dispensing with the crueible for holding the ore, and in 
employing a body or heap of the ore Itself to constitute the vessel or cell in 
which the réduction takes place, which is not destroyed by the Chemical ac- 
tion of the fused ore and the gas liberated, and which, therefore, admits of 
the process being perf ectly continuous, nothing belng required but the cbar- 
ging of fresh ore as fast as the réduction goes on, either from without or from 
the sides or walls of the heap itself." 

The process he describes is as follows: "Upon a hearth of brick or other 
sultable material is piled a heap or body of the ore, more or less pulverized, 
in the shape of a truncated cône, and a cavity or basin is excavated in the 
top of the heap to contain the fused portion of the ore which is to be treated 
electrolytlcally. In order to fuse the ore at the start; I take two électrodes 
of a suitable material, such as already used in like processes where fusion 
bas been effiected by an external furnace, and connected, respectively, to tbe 
two pôles of a dynamo-electric machine or other source of current, bring the 
said électrodes into contact, sépara te them sufficiently to produce an electric 
arc, and then tbrust them Into the ore lying at the bottom of the cavity or 
basin, where the ore soon fuses by the beat of the arc, and boeomes a con- 
duetlng electrolyte, through which the current from the électrodes continues 
to flow. The are of course ceases to exist as soon as there is a conductîng 
llquld— the fused ore— between the électrodes, and the passage of the current 
then takes place through the fused ore by conduction, and tbe beat is pro- 
duced as it is in an incandescent lamp. Tbe arc is mereîy iised to melt the 
ore In the beginning, and the ore is kept melted by incandescence, soto speak; 
the metallic aluminium belng gradually deposited at the cathode, and the 
fluorine gas belng set free at the anode, so long as the ore is maintained in 
a state of fusion. As soon as tbe action Is properly started, tbe électrodes 
should be moved a little further apart, In order that tbe metals set free at 
the cathode sball not form a short circuit between tbe électrodes, or be at- 
tacked by the fluorine set free at the anode. I bave found that, by using an 
electric current twlce as strong as would be employed to perform a given 
amount of electrolytie work In the ordinary way in externally beated cruci- 
bles, I am enabled to keep the ore fused according to my invention, without 
the application of any external beat w^hatever. * * * i hâve described my 
process as preferably carrled on by employing a body of tbe ore itself to form 
tbe basin or réceptacle in which the électrodes are situated, between which 
tbe current flows through the ore for heating and electrolyzing the same. 
That spécifie invention, however, Is not claimed herein, since it forms tbe 
subject-matter of Patent No. 464,933, dated December 8, 1891. My présent in- 
vention Is not limited to the spécifie character of the réceptacle nor tbe spe- 
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clfie arrangements of the électrodes. What I claim as my invention Is as fol- 
lows: (1) The process of separatlng or dissociating metals from thelr highly 
refractory ores or compounds, nonconductors in an unfused state, of which 
the ores and compounds of aluminium are a type, which consists in fuslng the 
refractory ore or compound progressively by a source of heat concentriited 
directly upon it, rather than by an extemal fumace, and as it becomes f used, 
efCecting electrolysls by passing an electric current therethrough between 
terminais which are maintained in circuit witb the fused bath, whereby the 
process is rendered continuous, substantially as set forth. (2) The continuons 
process of separating or dissociating metals from aluminous or like highly re- 
fractoi-y ores or compounds, nonconductors in an unfused state, which coq- 
sists in progressively fuslng the refractory ore or compound, and as it be- 
comes fused electrolyzing it by passing an electric current therethrough of 
sufflcient volume to continue and maintain the fusion and efEect electrolysis, 
and adding fresh métal from time to time to préserve the bath constant, as 
set forth. (3) The process of reducing metals from that class of highly re- 
fractory ores and compounds, nonconductors in an unfused state, of which 
the ores and compounds of aluminium are a type, which consists in fuslng a 
portion of the refractory or compound to be treated, in establishing an elec- 
tric current through said fused portion, and by such current producing simul- 
taneously progressive fusion of such ore or compound, and continuons electrol- 
ysis of the same as fused. (4) The process of separating or dissociating 
aluminium from Its ores or compounds, consisting in fuslng and maintaining 
the fusion, and electrolytically decomposlng the ore or compound by the 
passage of the electric current therethrough, substantially as set forth. (5) 
The continuous process of separating or dissociating aluminium from its ores 
or compounds, consisting in fuslng and maintaining the fusion, and electro- 
lytically decomposlng the ore or compound by the passage of the electric cur- 
rent therethrough, and charging the bath as the réduction proceeds, substan- 
tially as set forth. (6) The process of separating or dissociating aluminium 
from its ores or compounds, consisting in fuslng and maintaining the fusion, 
and electrolytically decomposlng the ore or compound by the passage of the 
electric current therethrough, and regulating the strength of said current in 
accordanee with the requirements of the fused mass, substantially as set 
forth." 

A référence to the file wrapper and contents shows that from 1883 untll 
1890 the claims of the patent were a number of times rejected by the ex- 
aminers of the patent office on the ground that the use of an electric current 
for the combined purpose of heating and electrolyzing a metallic compound 
was shown by the published reports of Sir Humphrey Davy's experiments in 
the electrolysis of soda and potash, as far back as 1807. Among the claims 
contained in the first application was this: (4) "In the electrolysis of ma- 
terials, or other Chemical compounds, in the fused state, the method of main- 
taining them in a fused state by the heating efflect of the electrolytic current 
itself." The case was appealed to the board of examlners in chief at a time 
when, among the claims, were the following: (1) "The process of obtaining 
metals from thelr ores or compounds consisting in maintaining the ore or 
compound in a fused or molten condition by the direct passage of an electric 
current therethrough, simultaneously electrolytically decomposlng the ore or 
compound, and regulating the strength of the said current in accordanee with 
the requirements of the fused mass, substantially as set forth." (2) "The pro- 
cess of obtaining aluminium from its ore or compounds consisting in maintain- 
ing the aluminium ore or compound in a fused or molten condition by the 
direct passage of an electric current therethrough, simultaneously electro- 
lytically decomposlng the aluminium ore or compound, and regulating the 
strength of said current, in accordanee with the requirements of the fused 
mass, substantially as set forth." 

The resuit of the appeal and subséquent proceedings was the issuance of 
the patent and allowance of claims above stated. Patent No. 464,933, issued 
to Bradley, referfed to in the spécifications of his main patent, was, shortly 
stated, a patent for the method of fusing and electrolyzing ore by the use of 
a pile of the unfused ore as the basln or réceptacle in which the fused ore 
was to be contained. 
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The application of Bradley and Croeker, declared to bé an interférence wKii 
that of the Oowles brothers, was for a useful process for reducing and heat- 
Ing ores by electricity. The Invention Is thus generally described: "In a large 
number of chemlcal and metallurgical proeesses, in which high températures 
are required, and in which it is impossible, on account of the nature of the 
opération, to beat the materials by the direct action of fire in a reverberatory 
or blast fumace, it is customary to treat such materials in closed, externally 
heated crucibles or retorts. For example, the réduction of sodium, potassium, 
and zinc, and the manufacture of aluminium chloride, are carried on tn this 
way. That this method is very troublesome and expensive. The crucibles or 
retorts are rapidly destroyed, and, being necessarily small in order that it 
shall not require too long to beat them through, the labor of charging and 
managing a large number of small retorts becomes very great. The object of 
our invention is to overcome thèse and other difflculties, and to obtain tïift 
beat necessary to carry on such opérations in a convenient and efficient man- 
ner, and to concentrate the beat exactly where it Is needed; and, further- 
more, our invention has for its object the attainment in commercial processes 
of températures very much higher than bave ever been reaehed before. Pri- 
marily, our invention consists in carrying on chemical and metallurgical op- 
érations or processes In chambers or fumaces, preferably constructed of or 
Inclosed in nonconduetors of beat, in which furnaees the necessary beat is 
produced and maintained by passing a powerful electric current either through 
the materials themselves, or through separate conductors near or in contact 
with said materials, the energy of the electric current being converted Into 
beat by the electrical résistance of the materials or conductors through which 
it passes. Our invention is applicable to a large number of chemical and 
metallurgical processes, but, in order to enable others to use the invention, we 
shall describe in détail two or three of its most typical applications." After 
describing one means of carrying the current along the sides of the furnace, 
and developing the beat by the résistance there, the patentée proceeds: "An- 
other form of fumace which we hâve devised for carrying out our invention 
Is shown in figures 1 and 2, in which A and B are plates of carbon set in re- 
fractory brickwork, and covered by an arch, D. This chamber is inclosed in 
an outer chamber, J, J, J, which may also be of brickwork, or of some porous 
nonconductor of beat, such as the material known as 'terra cotta lumber.' 
Between the inner and outer chambers there is a space, as shown, which is 
fiUed with asbestos, minerai wool, or other suitable nonconductor. S is a tap 
hole for withdrawing residue, slag, etc. G is a conduit for taking oflf th( 
gases or vapors produced. The door. H, is so arrangea that the whole of t, 
may be removed in order to remove the carbon plates, etc., or only a plug 
may be taken out for charging the furnace. Electrical connection is made 
to the two carbon plates, A and B, by two heavy copper strips or bars, E 
and F. This furnace may be employed for the réduction of the same metals, 
as we bave described in the case of the first form of apparatus (that is 
potassium, sodium, and zinc), and the same materials may be used; but in 
stead of the beat being produced by an electric current, in which conducton 
surround or are in contact with the materials undergoing treatment, thi 
current is caused to pass through the materials themselves, and the beat ii 
produced in said materials. For example, in employing this furnace for th.; 
réduction of zinc, we take the ordinary mixture of roasted zinc ore (zinc oxide 
and carbon, and charge the furnace, as indicated in the drawings. This ma 
terial rests upon the carbon plates, A and B, as shown, and the copper stripi , 
E and F, being now connected, respectively, to the poies of a suitable dynam / - 
electric machine or other source of electrical energy, a current wili pass f ro q 
one carbon plate to the other, through the material resting upon and betwe in 
them, it being conducted by the carbon contained in the mixture. • * * 
The zinc, as fast as it is reduced, distills over through the conduit. G, !;nd 
is collected in the usual manner. Sodium and potassium may be reduceù in 
:a similar way. * • * We believe that the métal aluminium can be rfed' ced 
by our process from its oxide (alumina) by mixing the oxide with carbon, and 
subjecting the mixture to an intense beat in our furnace. This reducf' a of 
.alumina by carbon directly has often been attempted, but a high enougL tem- 
jperature cannot be attained in the ordinary way by combustion. By ou/ proc- 
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ess, however, an almost unlimited température eau be produced, and It is 
probable that in tais way we can accompiisli this important resuit. * * » 
In an application for letters patent of the United States now pending (flled 
February 23, 1883, sériai number 85,957), Charles S. Bradley, one of tlie prés- 
ent inventors, bas described an electro-metallurgical process in whlch an elec- 
trie current is employed to perform two f unctions : l'irst, to effect the electro- 
lytic décomposition of the materials treated; and, second, to sùpply the beat 
necessary to maintain said materials in the fused sta'te while they are being 
eleetrolyzed. The présent invention resembles the above to a certain extent, 
but in the présent invention the electric current which we employ performs no 
electrolytic actions, the reaction which takes place being purely chemlcal, and 
the function of the current being solely to develop the beat which is a neces- 
sary condition of the reaction. For this reason, our invention does not require 
the use of a continuons current of electricity. An alternating current may be 
employed if desired, which is an advantage, since large alternating current 
dynamos may be construeted more cheaply than the continuous current ma- 
chines, and it is also less trouble and expense to run them." 

Among the 10 claims made in the applications just before the interférence 
was declared with the Cowles process were the following: "(2) The hereic- 
described process, which consists in mixing together in a ûnely-divided state 
two or more materials at least one of whlch is a conductor of electricity, and 
in heating said materials or maintaining them at a high température by pass- 
ing an electric current througb them, in order to cause them to act or be acted 
upon chemically." "(9) The berein-described electrlcal heating process, in 
which the material to be tréated is mixed with carbon, both being in a flnelj - 
divided state, and the mixture Is heated or maintained at a high température 
by passing through it an electric current. (10) The herein-described process 
of obtaining aluminium from alumina, which consists in mixing the alumlna 
with carbon, and in heating the mixture or maintaining it at a high tempéra- 
ture by means of an electric current." 

The subject-matter of the interférence in the patent oflice was as foUows: 
"ïhe process of reduelng ores which consists in mixing the ore with carbon, 
and subjecting the charge to the action of beat generated by passing an elec- 
tric current through the same, the ore being kept in contact with the carbon, 
which forms a continuous part of the electric circuit, substantially as set 
forth in applicant's 2d, 5th, 9th, and lOth claims, and in the four claims pre- 
sented in the application of E. H. and A. H. Cowles, of Clevfeland, Ohio, en- 
titled 'Electric Furnaces.' " 

After the assignment of May 18, 1885, the features of the Bradley and 
Crocker invention, to which référence bas been made, were eliminated there- 
from, including the claims declared to be in interférence. 

K. S. Taylor, for complainant. 

Betts, Hyde & Betts, and Loren Prentiss, for respondents. 

TAFT, Circuit Judge (after stating the facts). We havt; in this 
case to deal with the use of the electric current to perf(>rm two 
functions in metallurgical opérations. Whenever a current of suffl- 
cient quantity and intensity is passed through a chemical com- 
pound in a fluid condition, it will cause a chemical disruption, and 
one of the éléments will go to the anode, or the place at which the 
current enters the fluid mass, and the other will go to the cathode, 
or place where the current leaves it. This chemical dissolution by 
the current is called "electrolysis." If the compound to be treated 
is metallic, the métal élément will gather at the cathode, while the 
other will go to the anode. If the other élément is a gas, as it is 
when the ores are oxides, the oxygen or other gas will bubble ont of 
the bath at the anode. The effort that the electric current has to 
jnake in order to pass through any body or matter produces heat. 
The greater the résistance, or, what is the same thing, the lower 
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the conductivity of a material, the more beat will be generated by 
forcing a current through it Heat can thus be produced of great 
intensity. The highest heat known is that caused by the electric 
arc, where the current forces its way through the air and com- 
plètes the circuit. The usual way of reducing métal s from their 
ores has been to fuse the ores by the heat of combustion in the 
présence of what is called a reagent. The reagent is a substance 
with a strong'er chemical affinity for the nonmetallic élément of the 
ore when the ore is melted than the métal sought. The resuit of 
the melting and reaction is tJiat the métal is left pure. Whenever 
the ore is an oxide, carbon will serve as a reagent, because the 
affinity of carbon for oxygen is very strong. Carbon is a conductor 
of electricity in which there is sufBcient résistance to the passage 
of the current to generate a very great heat. The Cowles brothers 
conceived the idea of a furnace for reducing ores by the use of 
electricity in which granulated ore should be mixed with granu- 
lated carbon, so that the carbon should form a continuous con- 
ductor from anode to cathode. The passage of the current would 
generate heat in every particle of carbon throughout the furnace, 
and would soon fuse the ore, when the carbon, acting as a reagent, 
would take the oxygen from the f used compound, and leave the ore 
pure. Whether electrolysis necessarily took place in the furnace 
I sîiall discuss later. 

Bradley's process of 1883 was a fusion of the ore, unmixed with 
carbon by the electric arc, an electrolysis of the fused ore, and a 
maintenance of the fusion from the heat generated by the passage 
of the current and the electrolytic action. There was no reagent 
in the Bradley process. The only agent of dissolution, except the 
fusion, was the current. In 1885, the Ck>wles brothers were con- 
vinced that they had made a great discovery, — one which would 
revolutionize the art of winning the rarer metals, like aluminium, 
from their usually refractory ores. As they were forming their 
Company, they learned that some one else had made a similar dis- 
covery. They wished to buy peace, as their counsel says, and so 
they proposed to buy from Bradley and Crocker the invention which 
threatened to destroy the value of their own, and, to make them- 
selves perfectly secure, they secured the assignment of ail other 
inventions or discoveries of the assignors which would tend to in- 
terfère with the monopoly they hoped to enjoy from their own. 
They were seeking Insurance from invasion by the assignors, and so 
the assignment was made to cover patents, applications, and dis- 
coveries which never were, and which the assignors, of course, knew 
had no existence. Bradley and Crocker were willing to make the 
language thus broad, because, as it could convey nothing, it did 
them no injury. The intention of the Cowles brothers was not 
only to secure the application which had interfered, but also to hâve 
a most sweeping guaranty from Bradley and Crocker that they 
had no other discovery which would interfère with the Cowles dis- 
coveries. This is the only explanation possible of the assignment 
of European patents and applications, and of the référence to in- 
ventions, applications, and patents ail in the plural, in addition to 



368 FÏDEKAL REPORTEE, Vol. 68. 

thie application speciflcally assigned. It is not claimed that Brad- 
ley and Crocker represented that they had other inventions and 
discoveries which would satisfy the words of the assignment. It 
is manifest tliat the gênerai and indeflnite language was used only 
to secure the Cowles Company against possible and undisclosed 
inventions, and not for the purpose of including inventions known 
to both parties to be in existence. 

With the gênerai purpose of the parties in the framing of the 
contract well understood; we come to the question whether they 
intended to include in the assignment Bradley's electrolytic process 
of 1883. The évidence establishes beyond contre ver sy that when 
the assignment was drawn and executed the Cowles brothers knew 
that Bradley had applied for a patent for a process of reducing 
metals by electrolysls in which the current also effected the neces- 
sary fusion. They knew this from the Bradley and Crocker ap- 
plication which they were buying, in which the Bradley process was 
not only described, but the patent office number was given. It 
was discussed by them. Had the Cowles Company then intended 
that it should pass by the assignment, it is not possible that it 
would not hâve been speciflcally mentioned therein. The Bradley 
and Crocker application was identified in the assignment by num: 
ber and otherwise. Why not Bradley's? On its face, the assign- 
ment purported to convey Bradley and Crocker's applications, pat- 
ents, and discoveries. This was the stronger reason, if an in- 
dividual application of Bradley was to pass, to make the référence 
to it free from doubt. The Cowles Company was using gênerai 
terms to describe patents and applications in the assignment for 
fear that the assignors might hâve others undisclosed. But heee 
was one brought to its attention while the contract was being draft- 
ed. Surely the failure to mention it speciflcally is strong évidence 
that it did not intend or wish to acquire it. Otherwise, why did 
not the Cowles Company at once take steps to prosecute the appli- 
cation to a patent as it did in the case of the Bradley and Crocker 
application? For eight years it made no claim of title to the 
Bradley application. It is suggested that, at the time of the as- 
signment, it stood rejected. But the Cowles Company did not know 
this, and, even if it had, rejections are not final in the patent office, 
as the many rejections of this very application abundantly show. 
It is fair also to infer that Bradley did not suppose he had included 
his application of 1883 in the assignment, because from 1885 until the 
issuance of the patent, in 1892, Bradley pressed for its allowance. 

The circumstances présent convincing évidence that neither of the 
parties to the assignment thought that the Bradley application of 
1883 was within its terms. But this conclusion does not dispose 
of the ease. It was the purpose of the parties to this assignment 
that a certain class of discoveries, applications, and patents, if 
owned by the assignors, should pass to the assignée. The descrip- 
tion of them ex industria was made gênerai, so that it might in- 
clude individuals of the class whose existence was not known. If, 
now, it appears that there was an application which must be in- 
cluded within the gênerai description to effect the purpose of the 
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assignment, can the court exclude it from the opération of the 
grajQt, because botk parties at tlie time of the assignnaent knew of 
its existence, but were ignorant tliat it was within the description 
of the class to be conveyed? It does not seem so. The question of 
construction is, what did the assignors intend to convey? If a 
class, then ail the individuals fairly within it must be included in 
the assignment. The very object in a class description is to avoid 
the necessity of mentioning individuals, and to include individuals 
which might otherwise be omitted. It follows that the mistake of 
the parties in thinking that a certain individual is not of the class 
conveyed will not exclude it from the grant. But the fact that 
both parties do not think the individual to be in the class deseribed 
may be a pregnant circumstance to shov? in what sensé the words 
describing the class are used, if those words are capable of several 
meanings. This, then, brings us to the question whether the Brad- 
ley application of 1883 is fairly included within the words of the 
grant The important words are: 

"Any and ail dlscoveries and inventions relatlng to electrie smeltlng 
processes and fumaces, and ail patents they hâve obtalned therefor, and ail 
applications now pending and caveats on file in the United States patent 
office relatlng to electrie smelting processes and furnaces, whieh do or may 
Interfère with any applications for patents made by Eugène and Alfred H. 
Cowles, of Cleveland, Ohlo, now pending in the United States patent oiflce." 

It is clear that Bradley's application of 1883 was not included 
in the grant, unless it related to electrie smelting processes and 
fumaces, i, e. unless the process deseribed therein was an "electrie 
smelting process," as that tenu might reasonably hâve been under- 
stood by lie parties when the assignment was executed. The mean- 
ing of terms often changes from time to time, and the words of a 
contract are to be construed as of the time when it was entered into. 
"Smelting," by its dérivation, is synonymous with "melting," but in 
metallurgy and the commercial manufacture it bas come to hâve a 
more contracted meaning. Thus Prof. Morton, the expert for the 
défendant, quotes, from a treatise on metallurgy by Frederick Over- 
man, this distinction between "melting" and "smelting" : 

"When mêtallic ores are exposed to beat, and such reagents as develop the 
métal, we call it 'smelting,' in contradistinctlon from the mère application of 
beat, canslng the ore to become fluid, which is called 'melting.' " 

Prof. Morton, however, is of the opinion that "smelting" really 
means nothing more then "melting apart," and that any process in 
which the melting apart or séparation of a métal from its ore is 
efiEected by the use of electricity is correctly deseribed as electrie 
smelting, and therefore that the Bradley process was electrie smelt- 
ing. 

Prof. Langley, the expert for the complainant, thus deflnes "smelt" : 

"The Word 'smelt' Is customarily applied to that class of metallurgical op- 
érations in which a métal results, said métal being in a mêtallic condition, 
and obtained from an ore or mixture in which the métal originally exlsted in 
the form of a chemical compound. In ail instances the opération of smelt- 
ing results In producing something différent from the body operated upon, and 
mis change is brought about by the action of heat and chemical force. 
Usually the chemical action Involved is between carbon, on the one hand, and 
v.68F.no.2— 24 
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the oxygen of the ore, on the other; as, for example, In the smeltlng of iron, 
the ore, which in this case is always an oxide of iron, Is introdueed into a 
fumace where It cornes in contact with hot carbon, whlch removes the car- 
bon chemlcally by combinlng wlth it and setting the iron free. 'Smelting,' 
then, may be saîd generally to indicate the melting of something by beat, ac- 
companied by a chemical change induced by the substances présent in con- 
tact with the ore. The two exceptions just alluded to in this définition are-— 
First, the Case of bismuth, in which the bismuth exists in a metalllc condi- 
tion; and, secondly, the Lalîe Superior ores of copper, where the copper also 
exists in a metallic condition. In both of thèse Instances it is sufflcient mere- 
ly to raise thèse ores to a température sufflcient to melt the contained métal, 
and Chemical action is not, therefore, necessarily présent, but, even in thèse 
cases, Chemical action is resorted to practically to render the earthy ma- 
terials of the ore fusible, and thus render the séparation of the métal more 
perfect. The substance added to bring about a chemical change in the earthy 
matters of the ore are called 'fluxes,' and they generally consist of limestone 
or of limestone and clay, so that, in the practical sensé of the word, one may 
say the term 'smelting' always involTes melting by beat and the concomitant 
présence of a chemical change." 

On cross-examination, Prof. Morton was asked this question: 

"Can you refer me to auy instance of the use of the word 'smelt' or 'smelt- 
ing' to signify the décomposition of a compound by the action of the electric 
current by any writer of recognized accuracy or authority? Ans. Not without 
the addition of the word 'electric' As far as I am aware, tbe use of this 
compound word was first introdueed into literature by the Messrs. Cowles in 
connection with their process, in which they described the opération which took 
place as electric smelting." 

The first application of the Cowles brothers was filed December 
24, 1884, and the patent was issued in June, 1885. This described 
the process, and was termed the "Process of Smelting Ore by the 
Ourrent." On February 24, 1885, their second application was made 
for the apparatus by which this process might be suCcessfuUy and 
commercially carried on. This was termed "An Electric bmelting 
Purnace." The most gênerai claim describing the process in the 
flrst patent was as f ollows : 

"The method of smelting or reducing ores or metalliferous compounds here- 
in described, which consists in subjecting the ore in the présence of a re- 
ducing agent to the action of beat generated by passing an electric current 
through a body of broken or pulverized résistance material that forms a con- 
tinuous part of the electric circuit, the ore being in costaet with the broken 
or pulverized résistance material, whereby the ore is reduced by the combined 
action of the reducing agent and of the beat generated solely by the résistance 
of the broken or pulverized body through its mass." 

It seems clear to me that the reason why the Cowles brothers 
called this an "electric smelting process" was because its main feature 
was like that of any smelting process as ordinarily understood, name- 
ly, the use of high heat and a chemical reducing agent, and because 
the heat was produced by electricity. The use of the carbon to at- 
tract the oxygen of the fused ore by chemical afflnity most naturally 
suggested the smelting of iron and other metals by lie same reagent. 
Before that time ores had been fused, and then subjected to elec- 
trolysis. If "smelting" meant only "melting apart," then this was 
smelting by means of electricity, but it was never so called. Even 
the Siemens arc fumace of 1877 was not described as an electric 
smelting furnace. It remained for the Cowles brothers to invent 
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the term to distinguish their discovery, and we may gain some idea 
of the sensé in which they used it at the time of the assignment by 
référence to their idea of what their discovery was. Its important 
and main features, in their judgment, were the intense heat of the 
current made avallable by distributed carbon and the chemical re- 
action caused by the same agent The many articles written by the 
Cowles brothers, and by disinterested scientists, together with the 
évidence of Alfred Cowles in an interférence proceeding between the 
Cowles application and that of one Faure, are ail qnite convincing 
that, in 1885, they thought that, though electrolysis might play some 
part in the process, the main success of it was due to the smelting 
effect of the high heat, and the chemical reaction between the carbon 
and the nonmetallic élément of the ores, and that a process which 
was purely and solely electrolytic was not embraced within the 
meaning of the term "electric smelting process" as they used it 
This conclusion is still further borne eut by the circumstance, al- 
ready commented on, that though the parties to the contract of 1885 
had before them and under discussion this very Bradley process, 
so described as to bring it clearly within the définition of "electric 
smelting" now contended for by the défendant and given by its wit- 
nesses, yet no spécifie words were used in the contract either to in- 
clude the process in, or exclude it from, the opération of the assign- 
ment as would hâve been most natural, had the process been an 
electric smelting process, as it was then understood by the parties, 
ïhere can be no doubt either of the distinction which the assignors 
in the assignment made between such a smelting process and one of 
electrolysis, for in the very application which the Cowles Company 
bought by this assignment of May 8, 1885, Bradley and Crocker dis- 
tinguished the Bradley process of 1883 from the équivalent of the 
Cowles process, as follows: 

"The présent Invention (i. e. their carbon smelting process) resembles the 
above (i. e. the Bradley process of 1883) to a certain extent; but In the prés- 
ent invention the electric current which we employ performs no electrolytic 
action, the reaction which talîes place being purely chemical, and the f unction 
of the current being solely to develop the heat which is a necessary condition 
of the reaction. For this reason our invention does not require the use of a 
continuous current of electricity. An alternating current may be employed If 
desired, which is an advantage, since large alternating current dynamos may 
be constructed more cheaply than the continuous current machines, ^nd it is 
also less trouble and expense to return them." 

The Cowles Company took this application, and pressed it to a 
patent, which was issued to it as assignées, and, though the claim 
for the fundamental process was waived, that for an improvement 
thereon was retained, and the foregoing explicit déclaration of a 
radical distinction between the carbon electric smelting process and 
the Bradley electrolytic process still appears in the spécifications of 
the patent, and is, in effect, a formai admission by the Cowles Com- 
pany, without which it may be presumed the patent would not hâve 
issued to it. From the whole record, I feel sure that the parties to 
the assignment of 1885 did not use the term "electric smelting pro- 
cesses" in the wide sensé claimed on defendant's behalf , and that, in 
their mipds, processes solely electrolytic were not embraced within 
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it. Therefore the Bradley process of 1883 was not conveyed to the 
Cowles Company by the assignment, and it never acquired title. 

But suppose that I am wrong in thus limiting the meaning of 
the words "electric smelting process," and that even in 1885 it did 
include any process in which by the use of the current ores were 
melted and separated, even if there was no chemical reaction at ail. 
The discoveries, patents, applications, and caveats relating to elec- 
tric smelting processes and furnaces assigned by Bradley and 
Crocker are only those "which do or may interfère with" the Oowles 
patents. It has been pressed upon the court that thèse words 
modify only the phrase immediately preceding, namely, "caveats on 
file," etc., and do not qualify the terms "discoveries," "patents," 
and "applications." This is much too narrow a construction. The 
Cowles Company was buying peace, and the clause in question was 
expressive of the intention which pervaded the entire document, 
and should be given its effect in construing every sentence and 
clause in it. We hâve found that neither of the parties thought 
that the Bradley process of 1883 was included in the assignment 
We are now considering the question whether the gênerai language 
of the assignment describing a class carried the process in spite of 
this common view of the parties. Certainly the court will lean to 
the construction of the gênerai language used which may be recon- 
ciled with the common thought of the parties as to the particular 
process, and if, therefore, as I shall attempt to show, the construc- 
tion, by which the discoveries, patents, and applications assigned 
are limited to those which did or might interfère with the Cowles 
patents, excludes from the grant the Bradley process of 1883, then 
it is the court's duty to place that construction upon the assign- 
ment. Moreover, the référence of the clause, "which do or may 
interfère," to ail preceding subjects of the assignment, is a reason- 
able and grammatical interprétation of the language, for the rela- 
tive pronoun "which" often has more than one antécédent, and 
there would seem to be no reason for thus limiting the caveats as- 
signed without also limiting the more important words, "discov- 
eries, patents, and applications." The words, "do or may interfère," 
are plainly to be construed with référence to the atmosphère in 
which the parties then were. They were in the atmosphère of the 
patent ofiQce. They were considering the question of applications, 
caveats, and patents, — ail technical terms to describe différent 
steps in the securing of a monopoly by government grant. The 
Word "interfère" has a technical meaning in that connection. It is 
used in the statutes of the United States. Strictly speaking, an 
interférence is declared to exist by the patent office whenever it is 
decided by the properly constituted authority in that bureau that 
two pending applications, or that a patent and a pending applica- 
tion, in their claims or essence cover the same discovery or inven- 
tion, so as to require an investigation into the question of the 
priority of invention between the two applications or the applica- 
tion and the patent. 

In the strictest technical sensé, therefore, the fact that the Brad- 
ley application of 1883 was not declared to be an interférence with 
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any of the Cowles patents, and that the Cowles patents were is- 
sued, and as issued were not modifled or affected, by the Bradley ap- 
plication of 1883, would exclude the Bradley application from the ef- 
fect of the assignment But it may be conceded that this is too strict 
an interprétation, and does not square with what appears to hâve 
been the manifest intention of the Cowles Company in securing 
this assignment. The interférence referred to was either a de- 
clared interférence in the patent office, or the total defeat or the 
narro-wing of any of the otherwise valid claims of the Cowles pat- 
ents, after issuance, in a court of compétent jurisdiction, by the 
use of an application or invention of Bradley and Crocker or either 
of them. If, therefore, it appears that the otherwise valid claims of 
the Cowles patents are not narrowed or defeated by the spécifica- 
tions of the Bradley patents which are the subject of this litigation, 
then the Bradley patents did not pass by the assignment The 
question is not to be determined by what the Cowles brothers may 
hâve claimed in any application, nor by what might hâve been 
claimed under their spécifications and drawings, had Bradley never 
made his invention or application in 1883. It is whether the claims 
allowed to the Cowles brothers by the patent office are restricted 
or invalidated by the really new inventions of Bradley, as disclosed 
by his application of 1883. 

If the patent office allowed Bradley any claims which the history 
of the art shows he should not hâve been allowed, then those 
claims can play no part in this discussion. If invalid, they are in- 
valid because anticîpated by some other patent, or by the discov- 
eries in the prior art, and it certainly cannot be held that claims 
thus narrowed or defeated interfère, in the sensé of the contract, 
with any of the otherwise valid claims of the Cowles patents. The 
questions remaining, therefore, for considération, are: (1) What 
was the real invention of the Bradley patents? and (2) what are 
the valid claims of the Cowles patents, excluding considération of 
the Bradley patent? and (3) are they interfered with by Bradley's 
discovery of 1883? 

For eight years, from 1883 to 1891, the claims of the Bradley pat- 
ent were rejected by the patent office, the examinera ruling that 
the use of a current of electricity to fuse a metallic compound, and 
to maintain the fusion, and to electrolyze the fused compound, was 
old in the art, because Sir Humphrey Davy had reported, as a con- 
tribution to science, his use of the electric current flrst to fuse, and 
then to electrolyze, potash and soda, securing a deposit at the ca- 
thode of the métal potassium and the métal sodium, respectively. 
In the collected works of Sir Humphrey Davy, reported in 1840, 
occurs this statement: 

"I tried several experiments on the electrizatlon of potash rendered fluld by 
heat, with the hopes of being able to collect the combustible matter, but with- 
out success; and I only attained my object by employing electricity as the 
common agent for fusion and décomposition. Though potash, perfectly dried 
by ignition, is a nonconductor, yet it is rendered a conductor by a very slight 
addition of moisture, which does not perceptlbly destroy Its aggregatlon, and 
In this State It readily fuses and décomposes by stronjt electrical powers." 
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Sir Humphrey Davy also tried the experiment with alumina or 
other refractory ores or oxides, and did not succeed in fusing them^ 
because the current would not pass through them in their dry state. 
It was linown that thèse ores, if fused, could be subjected to the 
electrolytic action of the current, but it seems never to hâve oc- 
curred to any one but Bradley how the current might be used to 
effect the fusion of the métal in its nonconducting state, as part of 
the electrolytic process. He secured it by putting the anode and 
cathode so close together that an electric arc was formed by the 
passage of the current through the air. This, as was well known, 
produced the highest possible heat, and quickly fused the ore be- 
tween or near the anode and the cathode. The power of fused ore 
thus produced became at once a médium for the conduction of the 
current. Thereafter the résistance to the current in the fused ore 
caused heat, which could be easily increased to effect the progressive 
melting of the rest of the ore, by adding to the voltage or intensity 
of the current. 

The history of the Bradley patent shows, as disclosed a,bove, in 
the statement of facts, that Bradley attempted to secure the allow- 
ance by the patent office of one claim or more for the process of main- 
taining fusion and electrolysis by the electric current simultane- 
ously in the treatment of metallic compounds. But it will be ob- 
served that even on appeal, and by the décision of the board of re- 
view in the patent office, his clairas in this regard were very much 
narrowed. He was required by the board of appeal to make, as an 
essential part of the process described in his spécifications and 
claims, the initial fusing of the métal as therein set forth, and, as 
the only initial fusing suggested was that described in the patent 
to be by the electric arc, it became an essential part of the process 
patented. 

The acceptance by the patentée after he had made the claim 
for merely maintaining the fusion, and simultaneously electrolyzing 
the fused mass, and it had been rejected, estopped him from ever 
afterwards asserting monopoly to such a process, when the initial 
fusion described in his patent was not included in it, and showed 
with reasonable certainty that he was entitled to nothing more. 
Bradley's discovery, therefore, was of a combination of steps, each 
one of which was old. The steps were, flrst, the initial fusion by the 
electric arc between the carbon anode and cathode. The electric arc 
was certalnly old. Second, the maintenance of the fusion by the heat 
of résistance to the current in the fused ore, and the conséquent 
progressive melting of the rest of the ore. This step was plainly 
shown by Sir Humphrey Davy. And, third, electrolysis by the cur- 
rent, which was equally well known. Whether Bradley is really 
entitled to the monopoly of this combination or not may be ques- 
tioned when the validity of his process is directly in issue. Both 
parties to this cause, in contending for the possession of it, hâve a 
motive not to diminish its scope more than is absolutely necessary 
to the establishment of his or its title, but suiHcient appears in the 
record to justify the limitation of it as above. The other patent of 
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Bràdley's involved hère is for the use of a pile of ore as a containing 
vessel for the bath to be electrolyzed, in accordance with the direc- 
tions of the main patent. It does not seem to me, except as it in- 
volves the process described in the main patent, to hâve any bearing 
on the question of interférence with the Cowles patents. Having 
thus considered the scope and extent of the Bradley process of 
1883, we corne now to consider what is the real essence of the 
Cowles patents. The gist of the Cowles invention is the use of 
granular carbon or other équivalent résistance materlal distributed 
through the mass of granulated ore to carry the current from one 
électrode to the other, and by its low conductivity or résistance to 
produce intense beat, not at a single point or in a single Une, but 
throughout the ore, and by the beat thus generated to fuse the ore, 
and to separate the métal élément by the chemical action of the 
carbon upon the nonmetallic élément of the ore, just as iron and 
other like ores are smelted in a f urnace. 

The claims of the flrst or main patent of the Cowles brothers re- 
late, the flrst one to the fusion of the ore by the process described, 
the second to its smelting or réduction by the reagency of the same 
carbon used to generate the beat, and the third and fourth claims 
are but variations from the second. This Cowles patent was not 
intended to disrupt the metallic compounds by electrolysis. There 
is a suggestion in the patent that the current has a disrupting| or 
disintegrating effect of assistance in the réduction and distillation 
of zinc ores in accordance with the spécifications of the patent, like 
the disrupting effect of the current in the solution. Whether this 
obscure statenient is a blind intimation that electrolysis takes place 
or not is somewhat difHcult to détermine. But, even if it is, certainly 
the main purpose of the Cowles brothers in their patent was to ac- 
complish the réduction of the ores therein mentioned by the chemical 
reaction of the carbon, and not by the electrolytical disrupting of 
the ore. It is confldently claimed, however, on behaJf of the de- 
fendant, and the claim is rested on elaborate expert évidence, that 
the main agent in reducing metals from their ores by the Cowles 
process is the electrolytic action of the current after the ore is fused 
by the heating contact of the incandescent carbon distributed through 
its pulverized mass. In my opinion, it is immaterial whether this 
theory be true or not, for, even if electrolysis is necessarily présent 
in the Cowles process as the main and leading agent for its successful 
carrying on, tiie claims of the Cowles patents are not at ail affected 
by anything disclosed in the Bradley process of 1883, either in the 
spécifications or in the claims allowed by the department. The only 
valid claims of novelty in the Bradley process, as we hâve shown, are 
of a combination which must hâve, as part of it, the initial fusion of 
the dry ore by the electric arc. This was the dififlculty which Sir 
Humphrey Davy seems not to hâve been able to overcome in the 
process of electrolysis with internai heating, and this difflculty, if 
the Cowles process is an electrolytic process, was overcome in it, 
not by the use of the electric arc, but by the establishment of a con- 
tinuons current through granulated carbon placed between the anode 
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and the cathode. In other Words, the Bradley process and the Cow- 
les process, if they both. involve electrolysis, and thus cover common 
ground, do not interfère with each other, because the common 
ground coTered was well known in the history of the art, and was not 
snbject to the monopoly of either. 

Bnt miich has been said conceming the suggestion in one of the 
Cowles patents (the one to Alfred Cowles, No. 319,945) that in some 
cases pulverized ore might alone be used where it is a suflicient con- 
ductor of electricity without carbon. This is the only suggestion 
of the kind in ail the five patents belonging to the Cowles Company. 
It is said that, in furnaces operated with the granulated ore alone 
without the carbon, we should necessarily hâve a reproduction of the 
Bradley process, and therefore that the Bradley process would in- 
terfère with the Alfred Cowles patent to that extent The argu- 
ment is untenable, flrst because the évidence shows that the sugges- 
tion of the Alfred Cowles patent is wholly impracticable. There is 
no ore disclosed in the record which in its dry state is a sufiQcient 
conductor to permit the passage of a current, and, anless the current 
can pass through the résistance material which is to generate the 
beat, the process must be a failure. Again, the suggestion of the 
patent was never embodied in any of the claims allowed. Therefore 
the Cowles Company, without regard to the Bradley process, would 
hâve no monopoly on it, and their patents could not be said to be 
interfered with in respect of the process which they did not own. 

Finally, I do not think that it is by any means clear that electrol- 
ysis in the Cowles patents, as they are described in the spécifica- 
tions of the patents, plays any considérable part in the réduction of 
metals. In the flrst place, in one of the Cowles patents it is stated 
that there is no deposit of métal upon the carbon plate which makes 
the cathode. There has been no évidence introduced to show that 
this statement is a mistake. If there were any electrolysis between 
the électrodes, the métal must be deposited at the cathode. Prof. 
Morton, the chief expert for the défendants, on his examination in 
ehief developed and illustrated a theory by which every two pièces of 
the granulated carbon lying next to each other in the fused ore 
constitute an electrolytic pair, and electrolysis goes on everywhere 
in the bath, wherever two such adjacent granules of carbon could 
be found. Ont of the mouth of this same witness, by the cross- 
examination of counsel for the complainant, who proved himself both 
on examination and in the argument to be a learned expert himself, 
the elaborate and convincing theory developed by Prof. Morton was 
shown to hâve but limited application to the Cowles furnaces. His 
statement in chief gave the impression that the melted ore would 
flnd its way and form a film between every two adjacent grains of 
carbon in the furnace, and that between each two grains thus sepa- 
rated by the film an electric eell would form, and electrolysis would 
go on ; but when counsel for the complainant brought out f rom the 
witness the fact that the counter electro motive force needed in each 
electrolytic cell for the work of electrolysis would require to pro- 
duce electrolysis in the number of cells which must thus occur in a 
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Cowles furnace of ordinary dimensions a voltage tkree or four timea 
that actually used in the Cowles fumaces, he was obliged to admit 
tliat the number of cells in the furnace would be much less than that 
which his answers in chief would hâve led a nonexpert to suppose. 
When his attention was called to the statement in the Alfred Cowles 
patent that there was no deposit on the cathode of métal, he im- 
mediately supposed an aggregation of carbon granules there, so 
closely united as to prevent the fused ore f rom flnding its way to the 
cathode, departing thereby from the principal hypothesis of his 
theory, as originally stated, that the fused ore would necessarily 
thread its way in between ail the loose particles of carbon in the 
furnace. The effect of his answers on cross-examination was to weak- 
en much the probative force of his gênerai statement that the chief 
agent in reducing metals under the Cowles patents was electrolysis. 
Prof. Morton did demonstrate that some electrolysis must go on in 
the Cowles furnace, and this, indeed, was not denied on behalf of the 
complainant. He demonstrated it by electrolyzing a solution of 
sulphatè of copper with carbon, in whlch the resuit of electrolysis was 
seen in the particles of copper distributed ail over the bottom of the 
glass disk in which the experiment was performed, and not contined 
to the cathode. While thèse show that electrolysis must go on to 
some extent in the Cowles furnaces, they do not show that the 
smelting effect of the high heat and the carbon reagent is not the 
important and principal meaus of reducing the métal in the Cowles 
process. 

In one of the papers published in connection with the Cowles pro- 
cess, a Mr. Darrow reports an experiment by the Cowles Company for 
the purpose of determiuing whether electrolysis played any consid- 
érable part in the Cowles fumaces. His experiment consisted in the 
opération of the fumaces with a continuons current, and then with an 
alternating current. It was conceded, at that time, that electrolysis 
was impossible in an alternating current. Prof. Morton and others 
question this, but there is no substantial évidence that the theory is 
unsound. Mr. Darrow's announced resuit was that there was sub- 
stantially no différence in the product of the Cowles furnace from 
an alternating current and from a continuons current. Prof. Mor- 
ton, from the figures of Mr. Darrow, thinks that there is a wide dif- 
férence demonstrated. If such a différence could be shown, it would 
go far to prove the claim now made on behalf of the Cowles Company 
that electrolysis played a great part in their furnaces, but no such 
experiment has been attempted since Darrow's, or, if attempted, has 
not been shown in évidence. On the whole, from the entire record, 
including the évidence of Prof. Langley and Prof. Haynes, and of 
Prof. Morton on cross-examination, I conclude that there is electrol- 
ysis présent as an incidental feature in the Cowles furnaces, but that 
the présence of carbon, instead of aiding the electrolysis, interfères 
with it, and that it is by no means an important feature in the ré- 
duction of metals under the Cowles patent. 

Evidence appears in the record of ihe opération of the Cowles fur- 
naces at Lockport, N. Y., and thèse are used to show that electrolysis 
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must go on. One of the cMef eyidences is said to be the bubbling 
of the gas at the anode. But on cross-examination of the witnesses 
it was developed that the opération of the furnaces was a departure 
from the Cowles method, in that the carbon was only about 10 per 
cent, of the mixture, and would hardly form a continuous conductor; 
that the fusion was begun by the electric arc ; and that in fa et the 
process described in the Bradley patent was the one which was used. 
For the reasons given I am satisûed that the Bradley patent was not 
intended to be conveyed by the assignment of May 8, 1885, and that 
it was not, in any yiew, included within the gênerai terms of that as- 
signment. The flnding of the court will be that the valid title of 
United States patents Nos. 464,933 and 468,148, issued to Charles S. 
Bradley and mentioned in the bill, is now in the complainant by law- 
ful assignment; thatneither the défendant the Cowles Electric Smelt- 
ing & Aluminum Company nor Alanson T. Osbom has any title to 
thèse patents; and that the assignment of them, executed by the 
Cowles Company to Osbom, and placed upon the record in the pat- 
ent office, had no elïect to carry title to them, and constitutes a 
cloud upon the title of the complainant. The decree of the court will 
be that the défendants shall cancel the record of the said assignment 
by the Cowles Company to Osborn in the patent office, and that the 
défendants, and each of them, shall be perpetually enjoined from as- 
serting any title or claim of title to the patents described in the bill. 
The cross-bill of the défendant the Cowles Company will be dis- 
missed, and the costs of the cause taxed to it 



CARTEK-CRUME CO. v. ASHLEY et al. 

(Circuit Court, N. D. New York. June 26, 1895.) 

Patents— Salesmen's Cheok Books— Injunction Pendente Lite. 

Injunetlon pendente lite agalnst inf ringement of the Carter reissue patent 
(No. 10,359), for improvement in salesmen's clieclî books, will be granted, 
the patent having but SVz years to run, complainant having built up a 
large business employing many men and much capital, défendants being 
small users, the manufacturer who sold to them being a small and re- 
cently organized corporation; a décision sustaining the patent having 
been rendered six years ago, In a case In which substantlally the same 
défenses now relied upon were presented, there having, sinee such time, 
been gênerai acquiesceuce in complainant's rights, and there being little 
doubt that défendants' book is an infringement. 

Suit by the Carter-Crume Company against John W. Ashley and 
others for infringement of patent. Complainant moves for pre- 
liminary injunction. 

C. H. Duell, for complainant. 
George B. Selden, for défendants. 

COXE, District Judge. The complainant, as owner of reissued 
letters patent. No. 10,359, asks for an injunction restraining the de- 
fendants from infringing pendente lite. The patent was granted 
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to John E. Carter for improvements in clieck books used by sales- 
men. It is dated July 24, 1883. The original patent is dated Janu- 
ary 24, 1882. The application for the reissue was flled May 17, 1883. 
The reasons that induce the court to issue the writ may be briefly 
stated as follows: 

First The patent will expire in about three and a half years. 
During the long period that it has been in existence its owners 
hâve built up a large and flourishing business under it employing 
many men and several hundred thousand dollars of capital. 

Second. The défendants a."e small users. The amount involved 
so far as they are concerned is less than |25. To cease infringing 
during the pendency of the suit can cause them little inconvenience. 
On the contrary, should infringement continue it will resuit in 
«erious if not irréparable loss to the complainant. 

Third. The manufacturer who sold the books to the défendants is 
the American Counter Check Book Company, a West Virginia cor- 
poration recently incorporated with very little actual capital and no 
good will behind it. Little harm can be doue by requiring it to 
desist from infringing until the final hearing. 

Fourth. The complainant's patent has been in existence 13^ years. 
During that time various attempts hâve been made to évade the 
patent but usually without success. The acquiescence in the rights 
of complainant during the last four years has been gênerai. 

Fifth. In 1889 the then owner of the patent brought a suit in the 
Eastern district of Michigan against Charles A. Huriburt and others, 
and moved for a preliminary injunction before Judge Brown, now 
Mr. .Justice Brown. Tlie answer alleged the invalidity of the patent 
as a reissue and, substantially, ail the défenses which are now re- 
lied upon. The court decided that the patent was valid and in- 
fringed and would hâve granted an injunction outright but for the 
fact that the complainant was guilty of lâches in bringing the suit. 
The order was for an injunction unless the défendants filed a bond 
within thirty days. It is manifest that the complainant's case is 
much stronger than it was five years ago. Then, with no previous 
adjudication of any kind and a much wealier case of acquiescence, 
Judge Brown thought the patent sufiiciently strong to warrant an 
alternative writ. The complainant to-day présents the case of 
1889 plus the weight of Judge Brown's décision and five years of 
peaceful enjoyment. 

Sixth. There can be little doubt that the défendants' book in- 
fringes the first and second claims of the patent unless they are to 
be confmed to the exact structure described and shown. The court 
in the Michigan case saw no necessity for a construction so limited. 
The défendants' book may be an improvement, but nevertheless, it 
has ail the f eatures of the claims. The transfer leaf is not attached, 
as is the leaf of the patent, but it is "bound in the book" in the 
same sensé that the Carter leaf is so bound. The manner of the 
binding is not the essence of the invention. 

The foregoing coneiderations présent a strong case for an injunc- 
tion. This is manifest The défendants seek to avoid the force of 
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the Michigan décision by the assertion that the question of the in- 
validity of the reissue, as such, was net presented to the court. It 
is true that nothing was said hy the court on the subject in the oral 
opinion delivered, but to argue from this that the défense was not 
urged is to proceed without sufficient foundation. If presumption 
is to be indulged in it would seem to lead to a contrary conclusion. 

As before stated the défense was pleaded in the answer in the 
Michigan case. The struggle there was genuine and bitter. The 
défendants' case was conducted by an able patent lawyer thoroughly 
conversant with the doctrine of the suprême court regarding re- 
issues. To assert that the attention of the court was not called to 
the point that the claims relied upon did not appear at ail in the 
original patent, is, in the circumstances, to assert an almost unthink- 
able proposition. The other défenses were before the court in the 
MichigajQ case and were there overruled. 

There are some new features in the proof, but as now presented 
there is too much doubt about the new évidence both on the facts 
and the law to justify the court in refusing relief to the complain- 
ant The equities are strongly with the complainant. The in jury 
doue to the défendants by granting the writ will be as nothing com- 
pared to the in jury done the complainant by withholding it Mo- 
tion granted. 



THE HATTIE PALMER. 

HAWKINS V. DAVIS. 

(Circuit Court of Appeals, Second Circuit. May 28, 1895.) 

BhIPPING— NONDELIVERY OP FrEIGHT— CONVBKSION. 

A steamer malîiiig daiiy trips between New Yorij and New Roclielle tcoli 
some barrels of freigtit for delivery at City Island. On touctiing there, no 
person was in readlness to recelve ttie same or pay the chargea, and the 
steamer retalned the goods on board, sending word to the consignée, wiioee 
place was about 200 yards from the landing, to hâve some one ready to 
recelve the goods on the following day. This notice was recelved, but no 
one appearing on the steamer's retum the next day, the goods were still 
retalned on board. The next day the consignée arrested her on the libel 
for conversion. The wharf was not a safe place to leave the goods, and 
the vessel was ail ready to deliver them on payment of the freight. 
Eeld, that there was no conversion, and the libel was properly dismissed 
with costs. 63 Fed. 1015. afflrmed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This was a libel by John P. Hawkins against the steamboat Hattie 
Palmer (Charles W. Davis, claimant) to recover damages for th»» 
alleged conversion of three barrels of kérosène, one barrel of gaso- 
line, and two cases of copper paint. The Hattie Palmer was a 
small passenger and freight steamboat plying between New York 
and New Rochelle, and the articles in question were shipped on her 
for delivery at City Island. On touching there, no one was on hand 
to receive the goods or pay the freight, and the goods were retalned 
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on board; the master sending word to the consignée, whose place 
of business was but a short distance from the wharf, to harc some 
one ready to receive the articles on the next day. On that day 
there was still no one to receive the goods, and tiiey remained on 
board for still another day. The next day the consignée flled thia 
libel, and caused the arrest of the steamboat, allepng a conversion 
of the goods. The district court dismissed the libel (63 Fed. 1015), 
and the libelant appeals. 

George A, Black, for appellant 

Convers & Kirlin (J. Parker Kirlin, of counsel), for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judgea 

PEB CTJEIAM. The facts of this case are essentially as stated 
in the opinion of the district judge. In his haste to punish the 
appellee, the libelant brought his suit before there had been any con- 
version of the goods by the carrier. Robinson v. Austin, 2 Gray, 564; 
Clark V. Masters, 1 Bosw. 177, 185; One Thousand Two Hundred and 
Bixty-Five Vitrified Pipes, 14Blatchf. 274, Fed. Cas. No. 10,536; Ever- 
ett V. Ooffin, 6 Wend. 603 ; Ang. Carr. § 400. Under the averments of 
the libel, it may be that at the time when the suit was actually com- 
menced, although not when the libel was verifled, there wasacauseof 
action for trivial damages, in favor of the libelant, for breach of con- 
tract by the carrier to deliver the goods within a reasonable time; but 
no damages were proved, and the cause was tried in the court below, 
as it has been argued in this court, upon the theory of a conversion. 
Had nominal damages been awarded, costs should hâve been, as 
they were, imposed upon the libelant Courts of admiralty, like 
courts of equity, should visit costs upon suitors who resort to their 
jurisdiction merely to gratify a taste for vexations litigation. Chap- 
man v. Publishing Co,, 128 Mass. 478; Allen v. Demarest, 41 N. J. 
Eq. 162, 2 Atl. 655; Moore v. Lyttle, 4 Johns. Ch. 183; Ben. Adm. 
(3d Ed.) § 550. The decree of the district court should be affirmed, 
with co&ts, and it is so ordered. 
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THE CENTURION. 

BRBGAEO T. THE CENTURION. 

'AMERICAN SUGAR REFINING CO. V. SAMB. 

{Circuit Court ol Appeals, Second Circuit. May 28, 1895.) 

1. Bhippinq — Damage to Cargo — Stowaqe op MotAssEs. 

The between decks, when perfectly tlght and strong, is not an Impropet 
place for the stowage of liquida, such as molasses. 

8. Sahe. 

A Bteamshlp bound from West India ports to New York had sugat 
Btowed In her hold, with hogsheads of molasses In the between decks above 
It The between decks werp of steel, and perfectly tight and strong, and 
the cargo was stowed by ar experienced stevedore under thé superrislon 
of the supercargo. On the voyage severe squalls were encountered, heav- 
Ing the ship temporarlly at an angle of 45 deg., washing the deck cargo 
adrlft, and glvlng her a list to starboard of over three feet Some of the 
casks of molasses were broken, and their contents rail down the scupper 
pipes Into the bilges of the hold beneath, and the-bllges and sluiceways 
became choked with molasses, so that It flowed over the bottom of the 
hold, and caused the sugar In the hogsheads to be dissolved. Eeld, upon 
the évidence, that the cargo was properly stowed; , that the péril en- 
countered by the shlp was sufflclent to create damage to a properly 
stowed cargo; and that the ship and her ownerS were exempt from lla- 
blllty under an exception in the bill of lading of damage arlslng from 
périls of the sea. 57 Fed. 412, reversed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Thèse were libels by José Bregaro and by the American Sugar Re- 
fining Company against the steamship Centurion, John Blumer & 
Co. claimants, to recover for damage to cargo. On pétition, of the 
claimants, the New York & Porto Kico Steamship Company, to 
which the ship was under charter at the time of the damage, was 
cited in to answer therefor. The district court found thàt the loss 
was caused by négligent stowage, and entered a decree against both 
the ship and the charterers, to be collected in the flrst instance from 
the latter, as they were bound by the charter to indemnify the owners. 
57 Fed. 412. The charterers and owners appeal. 

J. Parker Kirlin, for the Centurion, appellant. 
Geo. A. Black, for the New York & Porto llico Steamship Com- 
pany, appellant. 
Wm. W. MacFarland, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. José Bregaro shipped on board the 
steamship Centurion, at Ponce, Porto Rico, 250 casks of molasses, 
and his agent shipped on the same steamer, at Arroyo, 465 hogsheads 
of sugar, for transportation to New York. The bills of lading ex- 
cepted the ship and its ownnrs from liability for damage arising 
from périls of the sea. Wàen the cargo was discharged in New York, 
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on March 3, 1893, 88 casks of molasses were broken and empty, and 
others were partially empty from leakage. The sugar in the lower 
tiers of the hogsheads was partially dissolved by its mixture with 
the molasses which accumulated at the bottom of the hold. Bregaro 
brought a libel in rem against the Centurion for the damage to the 
molasses, alleging that it was caused by the négligent and improper 
manner in which the merchandise was stowed. Bregaro and the 
American Sugar Relining Company also libeled the steamship to 
recover damages for the injury to the sugar, alleging improper stow- 
age, and that, through the defective condition of the scuppers, bilges, 
and sluiceways of the ship, and the neglect of the offlcers to properly 
pump the vessel, the drainage from the sugar and the molasses col- 
lected in the lower hold, and washed out the sugar from the hogs- 
heads. John Blumer & Co., the owners of the Centurion, answered 
the libels, alleging that the injuries happened through périls of the 
seas, and denied that there was any defect in the stowage, but, if 
there was, they alleged that it was the fault of the New York & 
Porto Eico Steamship Company, the time charterer, which had the 
management and control of the stowage. The owners also flled pé- 
titions praying that the charterer might be cited in to answer the al- 
légations of tiie pétitions, which repeated, in substance, the aver- 
ments of the answer in regard to the négligence, if any, of the char- 
terer. The steamship company was cited in and appeared and an- 
swered the pétitions. In regard to the injury to the molasses, it 
averred that the stowage was under the supervision of the offlcers 
of the vessel, was approved by them, was well done, and that the 
damage happened through périls of the seas. In regard to the in- 
jury to the sugar, its answer contained the same averments in regard 
to stowage, and also averred that the damage was caused by the de- 
fects of the steamship's equipment and management, whereby the 
drainage from the sugar and the molasses accumulated and dissolved 
the sugar. The causes went to trial under the issues as thus made, 
and were heard upon dépositions. 

The Centurion was a steel ship, built in May, 1886, 270 feet long, 
with a depth of hold 26 feet and 1 inch, having two steel decks, the 
upper deck and the between decks, which were perf ectly tight, except 
the closely covered feeder holes. Whether tliese holes were caulked 
at the time in question need net be determined, as it is manifest that 
they had nothing to do with any injury to this cargo. She was 
chartered by the steamship company under a charter of démise, the 
captain was under its orders and directions, and, as between ship- 
owners and charterer, no claim was to be made against the owners 
for loss of cargo. A supercargo could be appointed by the charterer 
who was to see that the voyages were prosecutcd with the utmost 
dispatch. When she started upon this particular voyage, she was 
clean, in good condition throughout, and was entirely seaworthy. 
She took a gênerai cargo in New York in January, 1893, for ten 
Porto Rico ports, and discharged and took in cargo at each port, 
when required. She reached San Juan on January 31st, and there- 
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after Tîsited nine other ports, of which Ponce was the third, wtere 
she took in the molasses on or about February 9tli, and discharged 
ail her cargo. She received tbe sugar at Arroyo on February IStb, 
returned to San Juan on February IStb, and sailed for New York 
on February 19th. The molasses was stowed in ]^o. 2 "between 
decks," the sugar was stowed beneath in No. 2 hold, and the stowage 
was made by an experienced stevedore under the supercargo's super- 
vision and -control, and in the places of his sélection. In the after- 
noon of February 22d there was a strong gale, with heavy squalls, 
and at half, past 5 o'clock a heavy sea struck the ship, heaving her 
temporarily at an angle of 45 deg., washing the deck cargo adrift, 
and giving the ship a list to starboard of three and one half feet, 
which she retained during the voyage. The next morning it was 
discovered that the molasses was adrift in the between decks. The 
supercargo and the crew went down, found that part of the casks in 
both tiers were broken, that somé of them were empty, and that they 
were generally out of position. They were shored up and secured 
as well as practicable. The bad weather continued, and on Febru- 
ary 24th the sea swept the deck cargo overboard, broke some rails, 
and did some other damage. She anchored at Staten Island in the 
evening of February 26th. On arrivai at New York the cargo was 
unloaded, and the extent of the damage was ascertained. The leak- 
ing molasses had run down the scupper pipes into the bilges in hold 
No. 2 beneath; the bilges and the slulceways in the bulkheads which 
separate the bilges became fllled and choked with the accumulation 
of molasses ; it flowed over upon the bottom of the hold ; mixed with 
the leakage f rom the sugar hogsheads ; caused more sugar to be dis- 
solved; and soon the limbers were full of a thick mixture of sugar 
and molasses, which could not flow away. The sluiceways were left 
open, but were clogged with wet and soft sugar and molasses. It 
appears that the hogsheads in which Muscorado sugar is packed are 
intentionally not tight, but hâve four or âve holes, through which 
the hogsheads may be "purged"; that the staves are loose; and that 
the drainings settle in the bottom of the hogsheads. Molasses casks 
are not full when they are put on board, but flve or six inches are 
left for fermentation, and each cask has two small holes, one on each 
side of the bung, to permit an escape of the fermenting molasses, 
which flows out through the holes, and makes the casks very slippery 
and easily movable. 

The issue of fact which was before the district court was whether 
the shifting of the molasses casksi which created, flrst, the damage 
to the molasses, and, next, the damage to the sugar, as the resuit of 
the drainage of the molasses, was caused by the périls of the sea, 
the defects of the ship, or by négligent and improper stowage. Nu- 
merous criticisms were made by the charterer upon the alleged de- 
fects of the ship as to sluiceways, bilges, pumps, and the négligence 
of the crew in pumping, but we are satisfled tiat thèse criticisms 
were groundless, and may be eliminated from the case. The district 
judge was of opinion that the shifting of the cargo arose "from the 
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place and mode of stowage, and tiiat iie stowage waa, not reasonably 
sufflcient to meet ordinary rough. weather, such as to be reasonably 
anticipated and provided for"; and was further of opinion that "the 
weather was not extraordinary, and that, before any rough weather 
was encountered, the movement of the casks in No. 2 between decks 
was obserred, which the supercargo sought to check." The con- 
clusion was that the damage was the resuit of bad stowage, and, in- 
asmuch as between cargo owners and the ship, the latter is liable for 
pecuniary loss from that cause, the decree in each libel ran against 
the ship owners; but inasmuch as, between charterer and ship own- 
ers, the charterer was liable to the owners, the decrees provided that 
the charterer should pay the amounts therein named. The ship 
owners and also the steamship company appealed from each decree, 
but upon différent grounds. Our examination of the record has led 
us to conclusions of fact which differ from those of the district judge. 
In the original dépositions which were given by the ofBcers of the 
Centurion, the good character of the stowage was unanimously sup- 
ported, and there was no attack or outspoken criticism upon the place 
of the stowage. It was not until the supercargo had testified that the 
place was selected by him after making inquiries of the captain and 
the mates as to the tightness of the between decks that any f ault was 
found with his sélection. The offlcers denied that thi* conversation 
took place, and the captain, after testifying that he did not give the 
supercargo to understand that the between decks were slack or 
likely to injure molasses, said that after and before the stowage he 
told the supercargo that, if he (the captain) had been stowing the 
cargo, he should not hâve put molasses in the between decks, and 
gave him to understand that between decks was not the proper way, 
by which he evidently meant place, to stow cargo. The captain's 
narrative of this conversation is so vague and gênerai that the ut- 
terance of his objections to the place of the stowage, at the time when 
utterance was important, must hâve been feeble, and the tardiness 
with which thèse conversations were brought into the case shows 
that they were not deemed of importance in its early préparation. 
We cannot concur in the full extent of the finding of the district judge 
that the supercargo insisted upon stowing the molasses in the be- 
tween decks, contrary to the advice of the officers, for the préférences 
of the ofiQcers could not hâve been outspoken or positive. Further- 
more, the positive testimony on the trial adverse to the suitableness 
of the place was also feeble. If the between decks are tight, and in 
this vessel they were both tight and strong, the character of this 
part of the ship was not condemned by sailors or stevedores as a 
place for the stowage of liquids. A day or two after the vessel left 
Ponce, and was on its way to another port, and before the cargo 
was ail taken on board, the molasses casks moved, and were ex- 
amined and secured. This fact does not seem of especial signifl- 
cance, for there was no more trouble until the heavy storm of Pebru- 
ary 22d. This storm appears both from the account given at the 
time, before the extent of damage to the cargo was known, and from 
v.68F.no.2— 25 
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the effect upon the vessel itself, to bave been suflaciently severe and 
violent to create the injury to cargo, although sufflciently chocked 
and fastened to resist storma wMch might reasonably be anticipated. 
If this case had been between the shipowners and charterer alone, 
and f ounded upon the liability of the charterer to indemnify the own- 
ers against loss to cargo resulting f rom its négligence, the testimony 
on thé part of the ship would be most convincing against the theory 
of the charterer's négligence. It must be recoUected that the case 
against the charterer dérives no additional strength from the fact 
that the controversy is tripartite. The burden of proof is still upon 
the cargo owner or the shipowner to establish the fact that the 
injury was caused by improper stowage, and this b\irden has been, in 
our opinion, imperfectly borne. If the ship owners presented, in 
reply to the charterer, testimony of importance showing that the 
injury happened by reason of négligent stowage, their wituesses had 
been, in their testimony in chief, so unanimous and harmonious in 
f .ivor of the charterer, and had been so silent in regard to the impro- 
priety of the location of the stowage, as to prevent a finding upon 
their testimony that there was a defect in either. The case then 
rests upon the conclusion to which the trier may corne as to the extent 
of the péril. The district court was of opinion that it was insuf- 
ficient to cause properly stowed cargo to break loose, and therefore 
the stowage must hâve been insufflcient We are constrained to the 
opinion that the stowage was afflrmatively proved to hâve been 
proper, that the péril was sufiicient to create and did create the dam- 
age to a properly stowed cargo, and that, therefore, the liability of 
the ship and her owners was within an exception in the bill of lading. 
The decrees of the district court are reversed, with costs of this court 
to be eqUally divided between the two appellants. 
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THE PETBESBURG. 

WBYANT V. THE PETBESBURG. 

(District Court, B. D. Virginia. May 15, 1895.) 

Shipping— LiABiLiTT op Vessel FOR ToRT — Ahrest of Vessel WITHOUT PrO' 

CES8. 

A vessel employed and used, with malicious intent, for tlie purpose of ar- 
resting, without process, anotlier vessel, and brlnging her forcibly into 
port, is responsible for the act, and a participant, -whetlier -wittingly or 
not, in the malice wliicli inclted it, and slie Is therefore liable to the owner 
of the vessel so arrested for the damages and expenses occasloned thereby. 

This was a libel by Charles Weyant against the steam tug Peters- 
burg to recover damages for the alleged unlawf ul arrest of the 
fichooner Coral by the aid of the said tug. 

J. W. Mallet and Whitehurst & Haghes, for libelant. 
Sharp & Hughes, for respondent. 

HUGHES, District Judge. Charles Weyant is the owner of the 
schooner Coral, of New London, Conn. The schooner had been 
engaged in conveying bricks from near Smithfleld, Va., on the 
James river, to Norfolk, for several months, with Daniel Weyant, 
father of Charles Weyant, as master, when, on the 8th of March 
last, Charles Weyant came to Norfolk from New London, and, 
producing proper évidence, registered her in the customhouse at 
Norfolk as owned by himself, and took out the usual papers for the 
Coral, showing his ownership. He exhibited thèse papers to Daniel 
Weyant, who had been master, and who surrendered to him the pos- 
session of the schooner. He took a young man named Benjamin 
Burrowà on board with him, and made him master of the schooner. 
Charles Weyant and Benjamin Burrows were young men. On the 
aftemoon of the 8th of March they left Norfolk, under sail, and pro- 
ceeded down Elizabeth river, on what they say was a return voyage 
of the schooner to New London, intending to go by way of the 
Chesapeake Bay and the canals, to New York. They anchored on the 
evening of the 8th between Lambert's Point and Craney Island, close 
in to the southern shore, behind the vessel s usually anchored in those 
waters. The night was dark and rainy. They had up no anchor 
light, but were out of the channel; the Coral being of light draft, 
of only 34 tons, and 54 f eet length. It seems from the évidence that 
the Coral had on board, down below decks, some half-dozen wheel- 
barrows, which she had brought from the brick yard to be repaired 
in Norfolk, but which had not been put ofl when Daniel Weyant re- 
linquished the schooner to Charles Weyant. It cannot be pretended 
that the two young men had any design, in leaving port with the 
schooner, to purloin thèse barrows. It is not certain that they 
knew the barrows were on board. After nigbtfall of the 8th, Daniel 
Weyant applied to the master of the tug Petersburg, the respondent 
in this casej to go in pursuit of the Coral ; alleging that she had been 
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stolen, and that the thieves were making away with ter, down to- 
wards Hampton Eoads and the bay. The master of the tng, Alex- 
ander, agreed to go at once in pursuit with Daniel Weyant, and some 
three or four other men were taken On. board to give help in the 
enterprise. In the search thus begun the tug and its party passed 
considerably beyond the Craney Island light, into the waters of the 
roads and bay below. But, net flnding the schooner, they flnally 
turned upon their course, and came back into Elizabeth river, where 
they f ound the Coral, anchored as has been described, about half 
past 1 o'clock, The answer of the respondent says, among other 
things, that the tug went alongside the schooner, and Daniel Weyant 
and S. F. Walker went aboard of her, and fastened Unes of the tug 
to her; that the parties on the schooner engaged in a conversation, 
rather disagreeable in eharacter, with Daniel Weyant; that when the 
tug had proceeded about a quarter of a mile towards Norfolk, with 
the schooner in tow, one of the men on board came f orward, and asked 
the master, Alexander, by what authority he was bringing the vessel 
back, saying that he was master, but on that occasion showing no 
papers, and making no claim of ownership. But this allégation as to 
ownership is denied, and, I think, was unfounded in fact. The tug 
brought the schooner up to Norfolk, took her to Eoanoke dock, 
docked her there, and left her. The two men who had been on 
board left the schooner as soon as she was docked, and the tug left 
the schooner in the possession of Daniel Weyant, who had employed 
her to go after the Coral and bring her into port. Early on the 
moming of the 9th of March, Hudgins & Hurst, sailmakers of Nor- 
folk, filed a libel for salis, most of which had not been furnished, 
against the schooner; and the respondent, a few minutes afterwards, 
filed a pétition in the form of a libel for searching for her, and bring- 
ing her into port as described. The circumstances tend strongly to 
show that the libel of Hudgins & Hurst had been preconcerted on the 
8th between them and Daniel Weyant. 

On the hearing of the libel of Hudgins & Hurst and the pétition 
of the respondent, just mentioned, when the cause matured for trial 
I refused to entertain either, on the ground that the schooner had 
been unlawfully arrested and brought into port. This action was 
based on the évidence of Daniel Weyant himself. My decree dis- 
missing the cases was made on the 27th of March. In conséquence 
of the libel and pétition just mentioned, the schooner had been de- 
tained in this port from the 9th to the 27th of March, or 18 days. 
The libel claims damages for the détention. There is no doubt of 
the jurisdiction of the court to entertain this libel. There is no 
doubt that, when a tort is committed upon a vessel by persons using 
another vessel for the purpose, this vessel and its owners may be 
libeled for the tort. In the case at bar, Daniel Weyant willf ully and 
maliciously committed a tort upon the schooner Coral, by arresting 
her and bringing her forcibly into port. In committing this tort, 
he made use of the tug Petersburg, and she became responsible for the 
act, and a participant, whether wittingly or not, in the malice which 
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incited it It is not permissible or tolerable to allow vessels to be 
pursued and arrested without authority or process of law. If it 
were countenanced, such a practice would speedily run into the 
most gross abuses. Nor is it allowable, wben the foremost agent in 
sucb a proceeding is actuated by passion and malice, to hold those 
whom he uses and employs to commit the wrongful and malicious act 
to plead innocence of maJicious motive on their part. It is the duty 
of those who lend themselves to the evil actions of tort feasors to 
make themselves acquainted with the cbaracter of the work which 
they engage in. No master of a vessel bas a right to arrest another 
vessel without express légal authority, and thus to take her in charge 
and in tow, without flrst calling for and examîning her ship's papers. 
When he is acting without process, it is his duty to call for thèse 
papers, and make himself acquainted with the true ownership of the 
vessel, before venturing to take her in charge. If the Coral had been 
at anchor, without any one on board, on the occasion of her seizure, 
the act of taking hold of her and towing her away without a warrant 
of arrest, and without inquiry as to the true ownership, would hâve 
been tortious. Ignorance of ownership cannot justify a tortious act 
of the sort, nor can innocence of evil motive exonerate the tort-f eas- 
ing vessel, if she is acting as the immédiate agent of a willful and 
malicious tort feasor. In the interest of public policy, I must hold 
the tug Petersburg responsible for the acts and the motives of her 
employer, Daniel Weyant, in this matter, and decree accordingly. I 
will assess the damages for delay of the Coral in port hère, and for 
the expenses incident to it and in this litigation, at $250. Punitive 
damages are not embraced in this award. 
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TEK TRAVH. 

LAW et al. V. NORTH GEEMAN LLOTD. 

(Circuit Court of Appeals, Second Circuit. May 28, 1895.) 

No. 111. 

L COLLrSION BETWEBN StEAMBK AND SAIL — EXCESSIVE SPBED TN FOG. 

A steamshlp whieh collided with a sailiug vessel in the Atlantic Océan, 

about five minutes after entering a fog bank, held in fault because she had 

only reduced the rate of her engines by half a dozen révolutions, whiclj 

brought her speed down to about 15 knots an hour. 55 Fed. 117, afflrmed. 

8. Same— Sailing Vessbls— Fog Hobns. 

A sailing vessel whlch was provlded at the commencement of her voy- 
age across the Atlantic with an efficient mechanical fog horn, in good 
order, and with a good mouth horn, held to hâve complled both with the 
requirements of prudence and of sailing article 12; and where, after sailing 
several days in a fog, her mechanical horn became dlsabled by injury to 
the valve, held that she was not in fault for a collision, it appearing that 
the mouth horn was being properly sounded. 55 Fed. 117, reversed; The 
Chllian, 4 Asp. 473, f oUowed. 

Appeal f rom tlie District Court of the United States for the South- 
ern District of New York. 

Thia was a libel by William Law and others against the steam- 
ship Trave, to recover damages for the sinliing of their sailing ship, 
Fred B.. Taylor, as the resuit of a collision with the steamship. The 
district court found both vessels in fault, and entered a decree for 
divided damages. 55 Fed. 117. The libelants appeal. ' 

Eugène P. Carver, for libelants. 

Wm. D. Shipman and Ernest Luce, for the Trave. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The appeal présents but a single 
question of law. The undisputed facts in regard to the collision are 
stated by the district judge as follows : 

"The above libel was filed by the owners of the British ship Fred B. Tay- 
lor to recover their damages arising from collision with the North Gernuiu 
Lloyd steamship Trave, in a dense fog some 240 miles to the eastward of 
Sandy Hook, at about half past six in the morniug, steamer's time, June 22, 
1892, whereby the ship was eut in two and sunk. The steamer was outward 
bound, and on her usual course, goiug about due east. The ship was bouud 
from Havre to New ïorli. The wind was moderate from the west-southwest, 
and the ship was sailing upon her port tack, heading about northwest. Slie 
had been sailing for several days in fog, so as to be unable to take obser- 
vations. The steamer, until about flve minutes before collision, had clear 
weather, and was going at about fuU speed. A few minutes before the col- 
lision the sky began to grow hazy. Fog was evidently apprehended. Two of 
the lookouts wei'e called down from the crow's nest, and stationed at the 
bow, as required in tlilck weather. Orders were given to close the compart- 
ments, and to the engineer to stand by, and a réduction of half a dozen révo- 
lutions of the engine was made, bringing the speed of tlie Trave to about 15 
knots. The sun, from an hour and a half to two hours high, was stiU visible. 
The fog suddenly became dense. Witliia two or three minutes afterwards the 
loom of the ship's salis was seen by the starboard lookout a couple of points 
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on the starboard bow, and he Immedlately reported to the offlcer on the- 
bridge, who answered tiie lookout's report with a wave o( the hand, and a 
little afterwards the ship's horn was heard. The steamer's engines were re- 
versed as soon as possible, and her helra was put hard a-port, but without 
avail. Her stem struck the port side of the ship at an angle of about 80 de- 
grées betvveen the main and mizzen chains, eut her in two, and passed be- 
tween the two parts of the wreck, and dlsappeared in the fog. Some of the 
ship's erew were drowned, but most, includlng the master, were recovered 
from the wreck." 

Upon this State of facts the district judge was of opinion that it 
was impossible to acquit the Trave of the charge of running at 
nearly full speed in thick fog, and that she must be held to hâve 
been in fault. The Pennsylvania, 19 Wall. 125; The Nacoochee, 
137 U. S. 330, 11 Sup. et. 122; The Bolivia, 1 U. S. App. 26, 1 C. C. 
A. 221, 49 Fed. 169. His décision is conceded to be a correct expo- 
sition of the law as declared by the suprême court. The second 
set of facts upon which the question arises is as follows: The ship 
Fred B. Taylor, a large wooden ship of 1,800 tons register, left Havre, 
May 12, 1892, with an efficient mechanical fog horn on board, in 
gooid order, and as efficient for producing sound as those ordinarily 
in use. It was from 2^ to 3 feet high; was fastened to the deck; 
was operated by pumping with a handle like that of a pump. The 
vessel had also on board a good mouth horn. She encountered 
almost continuons foggy weather. The mechanical horn was used 
for about 10 days in the English channel, and thereafter for about 
14 days, when the valve got out of order, about 4 days before the 
collision, and the captain was unable to ascertain or remove the 
cause of the difflculty. It did not thereafter make a proper noise, 
and the captain used the mouth horn, which was being properly 
blown before and at the time of the collision. The inference can 
fairly be drawn from the facts that the in jury to the valve resulted 
from the constant and necessary use upon that voyage, and not from 
want of proper care and attention on the part of the navigators. 
Article 12 of the international sailing rules of 1885 provides that: 

"A steamship shall be provided with a steam whistle, or other efficient steam 
Sound signais • * • and with an efficient fog horn, to be sounded by a 
bellows or other mechanical means, and also with an efficient bell. A sailing 
ship shall be provided with a similar fog horn and bell." 

The statutory obligation upon a sailing vessel to hâve a fog horn 
in a state of efflciency and readiness is imperative, but a temporary 
inability to furnish such a horn may be excused, if a sufQcient reason 
can be given for such inability. The district judge was of opinion 
that an accidentai injury to the horn during the voyage, without 
fault of the crew, was not a suffi cient excuse, because the obligation 
of reasonable prudence required, "in a matter so eswential to safe 
navigation upon the Atlantic as a fog horn for xise during a fog, 
that a spare horn should be provided to meet the liability to loss or 
dérangement that may happen, from varions causes, during the 
voyage." It is a part of prudence that a ship should be provided 
with a mouth horn as well as a mechanical horn, because the latter 
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must, as a rule, be fastened or secured to tlie deck, and oftentimes, 
in heavy weather, such a hom could not be used; but if the vessel 
is provided, at the outset of a Toyage across the Atlantic, with an 
eflBcient mechanical hom, which ia in good order, and also has an 
ordinary horn for nse when, through stress of weather, or accident 
not caused by négligence, the other device cannot be employed, we 
think that the requirements both of the statute and of prudence hâve 
been complied with, and that there is a suflScient excuse for the acci- 
dentai incompetency of the mechanical horn. It is not désirable to 
construe a statute for the protection of property and life in such a 
manner that its requirements can be evaded or easily avoided, but 
we think that a construction which imposes upon the owners the 
necessity of providing a supply of mechanical fog horns, so that 
their efficiency shall be in a measure guarantied, partakes of severity. 
The Chilian, 4 Asp. 473, decided by Sir Robert Phillimore in 1881, 
is a case very much in point. The Chilian, a screw steamship belong- 
ing to the port of Liverpool, of 1,306 tons register, collided in a 
fog in the Irish Channel, upon a voyage from Baltimore to Liver- 
pool, with a Norwegian vessel. Article 12 of the British régula- 
tions for preventing collisions at sea is in the language of the article 
under discussion. The seventeenth section of the merchants' ship- 
ping act of 1873 provided that in cases of collision the vessel which 
infringes any of the régulations shall be deemed in fault, "unless 
it is shown to the satisfaction of the court that the circumstances 
of the case made departure from the régulations necessary." The 
Chilian had a mechanical fog hom, which was bought at Rotterdam, 
and found to be satisf actory, but had not been tried upon this voy- 
Age, until the day before the collision, when it was found to be out 
of repair. A powerful mouth hom was thereupon used. Sir Rob- 
ert Phillimore, after consultation with the trinity masters, was of 
opinion that the circumstances did make a departure from the rule 
necessary; that an accident had befallen the fog horn, which was 
in itself a proper instrument; and that it would be a severe construc- 
tion of the act to hold that the vessel was in fault. We are of opin- 
ion that international article 12 is not more absolute in its require- 
ments than the same British rule had been construed to be in 1881, 
and that the libelants' vessel presented an adéquate excuse for her 
inability to use a mechanical fog horn at the time of the collision. 
The decree of the district court is reversed, with costs of this court, 
and the cause is remanded to that court, with instructions to enter 
a decree that the libelants recover the entire damages sustained by 
them by reason of the collision in the libel mentioned, with costs. 
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THE CITÏ OF ST. ATJGUSTINBl. 

HBNDBRSON et al. v. THE CITY OF ST. AUGUSTINE. 

ST. AUGUSTINE STEAMSHIP 00. v. HENDEESON et al. 

(Circuit Court of Appeals, Second Circuit May 28, 1895.) 

ColIjIsion— Steamer and Sail. 

A steamer meeting a schooner In the open sea, at nlght, on nearly op- 
posite courses, IwU in fault because, on percelvlng the schooner's green 
llght nearly straight ahead, she dld not allow sufflclent margin for passlng, 
or for the usual and necessary variation In the schooner's course through 
yawing or leeway. 52 Fed. 237, afltomed. 

Appeal fram the District Court of the United States for the South- 
ern District of New York. 

This was a libel by William Henderson and others, claimants of 
the schooner Norman, against the steamer the City of St. Augustine, 
to recoTer damages for collision. The St. Augustine Steamship Com- 
pany, claimant of the steamer, filed a cross libel against the schooner. 
The district court entered a decree in favor of the libelants against 
the steamer, and dismissing the cross libel. 52 Fed. 237. The 
claimants of the steamship appeal. ' 

Geo. Bethune Adams, for appellants. 
Harrington Putnam, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The f acts in the case which seem mani- 
fest, and which are stated for the most part in the language of the 
district judge, are as follows: At about half past 1 o'clock in the 
morning of November 25, 1891, the schooner Norman, of 367 tons, 
loaded with a cargo of lumber, bound from Savannah to Baltimore, 
and then heading about N. E., came in collision off the eoast of North 
Carolina with the steamer City of St. Augustine, of 390 tons, bound 
southward upon a course S. W. | W. The stem of the City of St. 
Augustine came in contact with the schooner's bowsprit, which, being 
broken at the knightheads, and carried away, their bows came in 
collision. The hull of the steamer was injured on her port side, 
14 or 15 feet abaft the stem. The schooner's port bow was crushed 
in, the blow being from port to starboard. The schooner was so 
damaged that she filled, but did not sink, and was towed to Wil- 
mington. The above libel and cross libel were flied to recover the 
respective damages. 

The night was dark, but clear, with starlight. The wind was 
moderate, about N. N. W. The lights of both were properly set 
and buming. The steamer was going from eight to nine knots; the 
schooner, from four to five knots. About 14 minutes before the 
collision the green light of each was seen by the other a little on the 
starboard bow of each. "It is évident, therefore, that the schooner 
was at that time to the westward of the line of the steamer's course, 
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which was then also directed astern of the schooner; otherwise the 
steamer's red light must Lave been visible. But the schooner was 
making, doubtless, a half-point leeway, se tliat her actual course was 
very nearly opposite to that of the steamer. It was the duty of the 
steamer to keep out of the way of the sailing vessel. The excuse of 
the steamer for not doing so is that the schooner did not keep her 
course; but that, after having first turned to the eastward suffi- 
ciently to show her red light to the steamer (upon seeing which the 
steamer changed her course a point and a half to the westward, so 
as to bring the schooner's red light well upon the steamer's port bow), 
the schooner again changea her course to the westward, so as again 
to show her green light, whereupon the steamer put her course still 
more to the westward, until, at collision, she was heading about due 
west; and that the collision happened solely in consequomce of the 
improper changes of course by the schooner. Such changes are de- 
nied by the schooner's witnesses." 

The question upon whom the responsibility for this collision must 
rest is a most puzzling one. The mate, lookout, and wheelsman of 
the Norman were the persons on deck before and at the time of the 
collision. The mate gave his testimony orally, and the two others, 
both colored men, and not apparently of much intelligence, gave their 
dépositions. Fowler, the second offlcer of the St. Augustine, and the 
lookout and wheelsman, both Swedes, were the persons in control of 
the navigation of the steamer just before the collision, and testifled 
orally. The testimony of the Norman's witnesses is definite and posi- 
tive that there was no change of course on her part, until a final one, 
in extremis, under a port wheel, just befoi-e the collision, and it is 
difflcult to see why she should intentionally, and without apparent 
reason, hâve changed her course. On the other hand, Fowler, the 
second mate of the steamship, whose testimony f orcibly suggests that 
he intended to act both with discrétion and Avith caution, and his co- 
witnesses, who were intelligent men of their class, testify that when 
the red light of the schooner came into vlew the course of the steamer 
was altered f rom S. W. ^ W. to W. S. W., and subsequently to W. by 
S., and subsequently to W., which was followed instantly by the order 
hard a-port; and that thus the oificer in charge continually attempted 
to get a way from the schooner. The last order the wheelsman does 
not recollect. The announcement of thèse successive orders was 
heard by one of the sailors who were below deck, and that they were 
given and obeyed cannot reasonably be doubted; but the question 
whether they were given to meet a continuons and material change 
of course on the part of the schooner is not settled thereby. The ap- 
pellants relied before the district court, and still rely, as corrobora- 
tive of their theory, upon the alleged fact that the angle of collision 
was a right angle. If this was true, it would go far to show that the 
schooner had changed her course at least 3^ points to the westward, 
and thus had continuously baffled the attempt of the steamer to keep 
out of her way. But we concur with the district court that the ap- 
pearance of the wounds on each vessel does not sustain the theory of 
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a right-angled collision, The testimony of the Wilmington port 
wardens, which was used before the commissioner, was to the effect 
that the blow upon the schooner was on the port bow, nearly head 
on. The in jury to'the steamer, about 14 feet abaft her stem on the 
port side, and the scraping of the schooner along the same side, axe 
inconsistent with a right-angled blow. Apparently the bows of the 
two vessels came together at an angle of two or three points. It is 
manifest from the concurrent testimony from each vessel that the 
green light of the schooner was at flrst nearly straight ahead of 
the steamer. Our conclusion is that subsequently there was no 
substantial change in the course of the schooner, but that the red 
light made its appearance through her yawing or leeway. The 
original fault which created the calamity was that when the vessels 
were approaching each other the schooner's green light being nearly 
straight ahead, the steamer, in the language of the district judge, 
"did not in her maneuvers allow a sufficient margin for passing the 
schooner, nor for the usual and necessary variation in lier course" 
through yawing or leeway. The vessels were on nearly opposite 
courses. The steamer was eastward of the schooner, and proceed- 
ed too closely, upon the supposition that the sailing vessel would 
continue to run with précision. The decrees of the district court 
are afflrmed, but without costs of either court 
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THE PLYMOTHEAN. 

CANTON INS. CO., Limited, et al. v. CLAIMANTS OF THE VICTORY et al. 

CLAIMANTS OF THE VICTORY v. CANTON INS. 00., Limited, et aL 

(Circuit Court of Appeals, Pourth Circuit May 28, 1895.) 

No. 113. 

1. Collision between Stbameks in Channel — Abticle SI.Whbhe Applicable 

— CoAST Watees. 

Article 21 of the international rules of 1885, requlring steamshipa to keep 
to the starboard side in narrow ehannels, as well as the corresponding pro- 
vision In Rev. St. § 4233, applies to harbors and other navigable coast 
waters communieating direetly with the océan, and hence gov'erns in the 
navigation of Elizabeth river leading to Norfolk harbor. 63 Eed. C31, af- 
flrmed. The Britannia, 14 Sup. Ct 795, 153 U. S. 130, and the John King, 
1 C. C. A. 323, 49 Ped. 469, foUowed. 

2. Samb. 

Two steamers colllding in the Elizabeth river below Norfolk in the day- 
time, when each had the other in full view, as they approached from oppo- 
site directions, liHd both in fault,— one for insisting on keeping to the side 
of the channel lying on her port hand. In violation, of International article 2l, 
and refusiug to change her course or reverse until collision was inévitable, 
and the other for obstinately pursuing her course, though on the proper 
side of the channel, and failing to reverse after the other ref used to as- 
sent to her signais; the fault of the other, however, being regarded as 
much the graver. 63 Eed. 631, modifled. 
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8. Samb— RiGHTs OB' Carso 0-wtsers— Mutual Fault. 

The faults of the vessels are not chargeable to cargo owners, and, In 
cases of mutual fault, they are entitled to complète indemnity. 

4. Same — Degrbes of Faùlt. ' 

Where both vessels are held In fault, but the fault of one Is much graver 
than that of the other, the llability of each may be measured by the de- 
gree of its fault. Beld, therefore, that, where there was great damage to 
cargo, the entlre proceeds of the vessel most in fault would be applied to 
making it good, and that any deficiency should be supplled by the other 
vessel. 

Appeals from the District Court of the United States for the 
Eastern District of Virginia, 

Thèse are appeals from the district court of the United States for the East- 
ern district of Virginia, slttlng in admiralty. 

On the 12th November, 1891, the Britlsh steamer Victory, in ballast, was 
proeeeding up Elizabeth river on her way from Hampton Roads to Norfolk. 
The steamship Plymothean, on the same day, had left the pier at Lambert's 
point, and was proeeeding to sea down Elizabeth river. She had a cargo of 
cotton. The Victory was an iron steamship, 338 feet In length, 38!^ in breadth, 
drawing 17 feet aft and 13 feet forward. In offlcers and crew she had 31 men. 
The Plymothean was 216 feet long, 1,016 net tonnage, her cargo of 3,082 baies 
of cotton. Her offlcers and crew numbered 21. Each ship was in charge of 
a local pilot. The master of each steamship was on the bridge with the pilot, 
acting as lookout, and seeing that the pilot's orders were executed. Neither 
of the steamships had any other lookout. The channel from the pier at Lam- 
bert's point runa to the channel of Elizabeth river at an angle of about 45 de- 
grees. At black buoy No. 9 in Elizabeth river, the channel of the river be- 
comes nearly, if not entirely, straight, and runs due north from that buoy 
on a Une to and beyond Craney Island light; the distance between the buoy 
and the light belng 1% miles. The unlform depth of the channel between 
thèse two points is 25 feet. At Craney Island the channel is 250 yards in 
width. At buoy No. 9 the channel is 400 yards in width. Outside of the chan- 
nel on both sides thereof there are large spaces of water; that to the west 
side being 8 or 10 feet in depth, and on the east slde of the channel more shal- 
low. The Plymothean, coming from Lambert's point, had reached the angle 
of the channel at buoy No. 9, and, straightening out again, proceeded to sea 
under a ported helm, keeping to the starboard side of the channel. This was 
at 4 p. m. At the same time the Victory was seen in the channel of the same 
river opposite to Craney Island light, a mile and one-eighth ofC, under a star- 
board helm. She was about mid-channel, or perhaps to the eastward of raid- 
channel, and moving with the tlde about six or seven miles an hour. The 
Plymothean was steaming agalnst the tlde at the rate of four miles an hour. 
They kept their respective courses wlthout change until collision became im- 
minent,— indeeiî, Inévitable,— when each reversed engines and backed with ail 
speed, but wlthout avail. At 4:14 p. m. the stem of the Victory penetrated 
the port side of the Plymothean at her main bridge, inflicting so deep a 
wound that she had to be beached on the bank of the channel east of buoy 
No. 7. The owners of each of the steamships Instituted proceedings seeking 
limitation of liability. The Victory has been appraised at $67,500. She claims 
to hâve sustained injury from the collision to the amount of $14,000. The 
Plymothean has been appraised at ?33,000; her freight is valued at $11,871,— 
in ail $45,000, and upward. The actual amount reduced by her proportionate 
amount of salvage expenses is $40,000. She claims damages arising from the 
collision to the amount of $42,000. The damage to the cargo is proved to be 
$72,000. Bach steamship tntervenes in the proceedings of the other, and 
claims damages for the collision. The owners of the cargo intervene in botJi 
proceedings, seeking to hold both vessels responsible. The district court held 
the Victory to be solely in fault, and rendered a decree against her, appor- 



THE VICTOBY. 397 

tioning the sum for whlch stipulation was giren for her pro rata between the 
Plymothean and her cargo. 63 Fed. 631. Each party cornes up to thls court 
on appeal. 

Wilhelmus Mynderse, of Butler, Stillman & Hubbard, for Canton 
Ins. Co. 

Robert M. Hughes, of Sharp & Hughes, for the Victory. 
Ployd Hughes, of Whitehurst & Hughes, for the Plymothean. 

Before FULLEE, Chief Justice, and GOFF and SIMONTON, Cir 
cuit Judges. 

SIMONTON, Circuit Judge (after stating the facts). The ex- 
perienced and learned judge who heard the case below, after a clear 
and f ull statement of the facts, held the Victory liable for the col- 
lision, because she violated the great rule of the road, "Keep to the 
right." He applied to her that rule as embodied in article 21 in 
the revised international rules and régulations for preventing col- 
lisions at sea, adopted and made the law of the United States by 
an act of congress March 3, 1885 (23 Stat. 438). The Victory, be- 
ing in a comparatively narrow but deep channel, up which she was 
proceeding in fuU view of the Plymothean, coming down the same 
channel, and on the east side thereof, continued her course without 
«hange, notwithstanding the failure of the Plymothean to respond 
to her signais, thus making a collision inévitable. 

Article 21 is in thèse words: "In narrow channels every steam- 
ship shall, when safe and practicable, keep to that side of the f air 
way or mid-channel which lies on the starboard side of such ship." 
The proctor of the Victory contends that this rule does not apply 
to the navigation of Elizabeth river, as it is not included in the 
term "upon the high seas or coast waters of the United States." 
But in the case of The Britannia, 153 U. S. 130, 14 Sup. Ct. 795, the 
suprême court of the United States held this rule 21 binding upon 
vessels in the harbor of New York at the entrance of East river; 
and in The John King, 1 C. C. A, 323, 49 Fed. 469, the circuit court 
of appeals of the Second circuit reached the same conclusion, not- 
withstanding that article 23 of the navigation act appeared to be 
in conflict with the rule of the supervising inspectors in regard to 
navigation in New York harbor. The rules of navigation in the 
act of 1885 control ail vessels on the high seas and coast waters of 
the United States. The cases above quoted evidently construe 
thèse words "coast waters" to mean harbors and other waters upon 
the coast communicating directly with the océan. We would be led 
to the same conclusion, comparing the language used in the act of 
August 19, 1890 (26 Stat. 320). This act has not yet gone into effect, 
but it is in pari materia with the act of 1885, and is intended to 
modify and improve it. It also has an article 25, containing the 
exact provisions of this article 21, and it déclares that the régula- 
tions must be followed by "ail public and private vessels of the 
United States, upon the high seas and in ail waters connected there- 
with, navigable by sea-going vessels." The act of 1885 excludes 
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from its provisions the harbors, lakes, and inland waters of the 
United States. It is not unreasonable to construe thèse words 
"liarbors," "lakes," and "inland waters" of the United States as mean- 
ing the Great Lakes and their harbors and inland waters connected 
therewith, and such rivers as flow in the interior of the country at 
long distances from the sea. But whatever construction we may 
give to thèse words, if we conclude that the Victory, in Elizabeth 
river, was governed, not by the régulations of the act of 1885, but 
by the régulations theretofore in force, embraced in section 4233 of 
the Revised Statutes, we will find in those régulations the same rule 
prescribed which the learned judge enforced hère, "Keep to the 
right." Not only so, but thèse régulations in article 21 prescribe that 
every steam vessel when approaching another vessel, so as to in- 
volve risk of collision, shall slacken her speed, or, if necessary, stop 
and reverse. There can be no doubt that thèse two vessels were 
approaching each other, each stubbornly adhering to the same side 
of the channel, and that their movements involved the risk of col- 
lision. 

It is contended that the Victory, in Elizabeth river, was under 
no spécial régulation requiring her to proceed on that side of the 
river channel to her right. But if she were not controlled by the 
régulation of the act of 1885, or by the régulation set forth in the 
Eevised Statutes, she must hâve been under some rule established 
by custom. See The Vanderbilt, 6 Wall. 225. The record discloses 
no custom which authorizes a vessel in tliis river, proceeding down 
the channel, to sélect either side she pleases. We are of the opinion 
that the court below did not err in the conclusion as to the error 
committed by the Victory. But, in considering the right of the 
owners of the cargo to damages, we cannot reach the same con- 
clusion which he did, exempting the Plymothean from ail respon- 
sibility. 

The record shows that the two steamships, at 4 o'clock, on a 
bright afternoon, came into collision in Elizabeth river, a broad and 
deep stream, with ample sea room for each vessel, each having seen 
the other in full and uninterrupted view when over a mile and an 
eighth apart. The Plymothean, it is true, was on that side of the 
river where she should be, and the Victory was on the wrong side 
of the channel. Yet, although the steamers were surely approach- 
ing each other, it was manifest that each doggedly kept her course 
without taking any précaution whatever until too late and when 
the pending collision became inévitable. The slightest change in 
the course of each or of either of them would hâve prevented the 
collision. It is true that the Victory committed a very grave error, 
and her fault is the greater, but this will not excuse the Plymothean. 
The rules of navigation leave but little room for mère conjecture in 
controlling the action of the master and pilot Each of them has 
in his power the means of ascertaining with approximate certainty 
the intention and course of the approaching steamer. He must use 
them. "Notwithstandjng the error committed by one of the two 
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vessels approaching each other from opposite directions, it did not 
excuse the other from adopting every proper précaution requlred 
by the spécial circumstances of the case to prevent the collision." 
Article 24, The Maria Martin, 12 Wall. 31; The Scotia, 14 Wall. 181. 
*'lf there be any uncertainty as to the intention of the approaching 
vessels, this of itself calls for the closest watch and the highest de- 
gree of diligence on the part of the other vessel in référence to her 
movements. It behooves those in charge to be prompt in availing 
themselves of every resource to avoid not only collision, but the 
risk of such a catastrophe." The Louise, 3 C. C. A. 330, 52 Fed. 
885. As was said by Brett, M. R (The Béryl, 9 Prob. Div. 137): 
"The basis of the régulations for preventing collisions at sea is for 
their instruction to those in charge of ships as to their conduct, 
and the législature has not thought it enough to say, 'We hâve given 
you rules which will prevent a collision;' they hâve gone further, 
and said, Tor the safety of navigation, we will give you rules which 
will prevent risk of collision. It is not enough if you do only that 
which will prevent collision; we will give you rules which will regi 
ulate your conduct for the purpose of preventing even the risk of 
collision.' The words are not, 'if two ships are crossing with the 
risk of collision,' but 'are crossing so as to involve risk of collision.' " 
The Eleanora, 17 Blatchf. 88, Fed. Cas. No. 4,335. 

We cannot flnd anything in this record which shows any pré- 
caution taken by the Plymothean when she saw the Victory disre- 
garding her signais and ôbstinately pursuing her course. The only 
thing which she did was simply to repeat the disregarded sig- 
nal. Even that was not done until it became too late to avoid a 
collision. Under thèse circumstances it is impossible to say that 
the Plymothean is free from fault. It certainly would not be 
équitable to allow her to go in and share on equal terms in the f und 
in this court with the cargo, which certainly was in no fault what- 
ever. 

The rights of the cargo owners differ entirely from those of the 
two steamships. They in no way shared in the faults committed, 
and they are entitled to complète indemnity, restitutio ad integrum. 
The Atlas, 93 U. S. 302; The Alabama & The Game Cock, 92 U. S. 
695; The Virginia Ehrman & The Agnese, 97 U. S. 316. In this in- 
stance before the court, the cargo must be paid for in full by both 
vessels. This leads to the embarrassing question, how shall thèse 
damages be apportioned between thèse two vessels? Each of them, 
as has been seen, was in fault But the judge who heard the case, 
and with his usual care and ability examined and weighed the testi- 
mony, came to the conclusion that the Victory was grossly in fault, 
so much so as to be the sole cause of the disaster. While not going 
to this length with him, this court fully concurs in his conclusion 
that the Victory was grossly in fault. The Plymothean was guilty 
of an act of omission. The course of the Victory seems almost 
willf ul. The Victory, no doubt, was the chief cause of the disaster. 
If the Plymothean had taken the précautions which she should 



400 WiDEBAI* BEPOETEB, Vol. 68. 

have taken, the disaster might hâve been prevented. Under thèse 
circumstances, it would seem to be manifestly inéquitable to assess 
upon her one-haJf of the entire loss. 

The loss tothe cargo was $71,000 

The damage to ttie Plymothean 33,0(50 

The damage to the Victory 14,000 

$118,000 

Of which one-half Is $59,000 

The value of the Plymothean is $40,000 

The rule unquestionably is that, when both vessels are in fault, 
both must contribute to make good the damages. The Washington 
& The Gregory, 9 Wall, 513; The Connecticut, 103 U. S. 710; The 
Potomac, 105 U. S. 630. And the gênerai rule, almost universal, is 
to divide the loss equally among the guilty parties, with this quali- 
fication: that, if one party is exhausted before the person injured is 
fully indemnifled, the deflciency must be made up by the other 
party. The North Star, 106 U. S. 17, 1 Sup. Ct 41; The Max Morris, 
137 U. S. 1, 11 Sup. Ct. 29; The Washington & The Gregory, supra; 
The Alabama & The Game Cock, supra. But this rule cannot be 
said to be inflexible. 

In The Max Morris, 137 U. S. 1, 11 Sup, Ct. 29, the question was 
suggested before the suprême court, but it was not necessary to 
pass upon it. The court says: 

"Whether in a case like this [mutual fault] the decree should be for exactly 
one-half of the damages sustalned, or might, In the discrétion of the court, 
be for a greàter or less proportion of such damages, is a question not pre- 
sented for our détermination on this record, and we express no opinion on it." 

The application of an equal division of damages is said to be the 
"rusticuin jus." Chancellor Kent applies to it that term. 3 Kent, 
Comm, § 231; Mars. Mar. Coll. (2d Ed.) p. 133. That is to say, it is 
an application of that sensé of fair dealing and of justice imbedded 
in our nature, the conclusions of common sensé, of a mind "abnor- 
mis sapiens." If the spirit of the rule be adopted, and the lia- 
bility of each vessel be measured by its degree of fault, exact jus- 
tice will be done by applying the stipulated value of the Victory to 
the loss sustained by the cargo, and by requiring the Plymothean 
to make up any deflciency, so that the cargo owners obtain complète 
indemnity. 

The cause is remanded to the district court, with instructions to 
modify its decree in accordance with this opinion. 
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VILLAGE OF CBLINA V. EASTPORT SAVINGS BANK. 

(Circuit Court o£ Appeals, Sixth Circuit June 4, 1895.) 

No. 248. 

1. Equitt— Sbtting Abidb Jddgmbnt— Mistake. 

Equlty has Jurisdlctlon of a bill to set aside a Judgment which lias been 
Buffered by a mistake, but much clearer and stronger proof of freedom 
from fault or négligence, In the party seeking such relief, Is required, than 
upon an application for a new trial in the original action. 

S. Samb— Diligence. 

In June, 1890, an action was commeneed against tlie village of C, by 
service of process upon tbe mayor. Shortly afterwards, the mayor called 
upon a firm of attorneys, and inqulred if they could attend to the suit, 
to -which they replied that they could. Thereafter nelther the mayor nor 
the village paid any further attention to the suit, never knew whether an 
answer was filed or not, or made any Inquiry about the case. In December, 
1890, judgment was entered against the village, by default, upon which no 
proceedings were taken untU geptember, 1891, when the plaintiffi's attomey 
wrote to the village requesting payment. In October, 1891, the village 
filed a blll to set aside the judgment. BeW, that no case was made out for 
the relief sought. 

Appeal from the Circuit Court of tlie United States for the West- 
ern Division of tlie Northern District of Ohio. 

This was a suit by the village of Celina against the Eastport 
Savings Bank to set aside a judgment. The circuit court dismissed 
the bill. Complainant appeals. 

On the 2d day of December, 1890, the Eastport Savings Bank recovered a 
judgment by default against the village of Celina, the présent appellant, for 
the sum of $3,611.56, besides costs, in an action brought on the 7th day of 
June preceduig, in which there was due personal service of process upon the 
mayor of the village. After the judgment was entered in December, 1890, no 
further proceedings were had in the case during that term, nor until the 2Sth 
day of October, 1891, when the présent suit was Instituted by the village of 
Celina, lie défendant in the suit in which the judgment was obtained, against 
the plaintifl therein, the Eastport Savings Bank. 

The character of the pleadings and practice In the court below is anomalous 
In the extrême. The proceedings were commeneed by a pétition, and not by 
bill. The pétition is addressed to the court as a court of law, sets up the re- 
covei7 of the judgment against the petitloner, stating that it remains in full 
force and unsatisfied; that it was taken by default without the knowledge 
of "this plalntlfE"; that the plaintiff had reason to believe, and did believe, 
that it had employed attorneys to défend the case; that a proper answer had 
been made for It in the cause, and that the mayor of the village, after having 
been served with process, and on the 27th day of June, 1890, being authorized 
and directed by a resolution passed by the common council to' employ an 
attomey to represent the village in the cause, vlsited a firm of attorneys in 
the village, and Inquired of them if they could represent it in the said action, 
and that the said firm of attorneys informed the mayor that they could repre- 
sent the village; and that the mayor, after some further conversation with 
said flrm about the action, the particulars of wMch are not stated, left the 
attorneys' office "under the deflnite and positive Impression and bellef" thàt 
he had engagea the attorneys to represent the viUage In the said action, and 
that the attorneys had agreed to do It; that the mayor, relying upon such un- 
derstandlng, gave no further time or attention to the interests of said village 
in said action; that it did not discover that the judgment had been taken 
during the term of the court at which it was rendered, nor until the Ist day 
o( September, 1891, when it leamed of it by a letter from the attomey for the 
Eastport Savings Bank, mentiouluiT the judgment and Inquirlng what action 
v.68F.no.3— 26 
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the village expected to take In référence to It; and concludes thls part of the 
statement of Its case wlth the allégation, "nor covdd thls plalntltt wlth reasona- 
ble diligence hâve dlscovered the facts herelnbefore mentioned and stated." 
The petitloner then proceeds to make a statement of -what is the défense 
whleh It concelves It was entltled to make, the substance of which Is that fhe 
Judgment was rendered for a sum due upon the coupons of bonds of the vil- 
lage which had been Issued by it la aid of a railroad enterprlse under a stat- 
ute which purported to authorlze the Igsuance of such bonds, but wlilch stat- 
ute it allèges was unconstitutlonal, for reasons set out at length In the state- 
ment of the proposed défense. It appears that the bondB were of the same 
class of bonds as those which were held vold by this court in Aetna Life Ins. Co. 
V. Pleasant Tp., 10 0. C. A. 611, 62 Fed. 718, and subject to the same défense as 
was therein sustalned. The petltioner eoncludes by pray ing for an order en] oining 
the enforcement of the judgment during the pendency of thls action, and that 
the eaid Judgment be set aside and held for naught; that its sald défense may 
be allowed to be set up, and for any other relief to which the petltioner may 
be entltled. There was no prayer for process In the pétition; nevertheless 
process appears to hâve been issued in the form of a subpoena, and a tempo- 
rary restraining order was Issued as prayed in the pétition. 

The bank appeared and answered. the pétition, and for its flrst défense, 
«fter admitting tliat the bank had recovered the judgment as stated in the 
pétition, and that the attomey for the bank Informed the mayor of the village 
of the recovery of the judgment as stated, denied ail the other allégations of 
the pétition respecting the circumstances of the supposed employment of an 
attorney to look after the défense of the village, the reliance upon the sup- 
posed arrangement made for that purpose, and the nnderstanding of the 
attomeys who were expected to défend, eicept such other of the allégations 
of the pétition as were admissions of fact. For its second défense, the bank 
set forth that for eight years prevlously the village had duly levled and col- 
lected a sufflcient sum of money for the spécial purpose of paying the coupons 
upon thèse bonds, and that the money so collected was then In the treasury 
«f the village devoted to the payment, among other things, of the bank's clalm. 

The case was tried by the court below upon an agreed statement of facts, 
substantlally as alleged In tie pleadlngs, and the flnding was that the plaintifC 
Is not entltled to the relief prayed for in its said bill, and thereupon the court 
ordered that the bill should be dismissed, and that the défendant recover its 
costs. Thereupon the village of Celina flled its motion for a new trial, which 
was overruled. A bill of exceptions was settled and signed. In which It is 
«tated that the petltioner excepted to the judgment of the court and the order 
refuslng a new trial. From the action of the court below the petltioner ap- 
peals. 

Doyle, Scott & Lewis, for appellant 
James L. Price, for appellee. 

Before TAFT and LUETON, Circuit Judges, and SEVERENS, 
District Judge. 

SEVEBENS, District Judge, having stated tlie facts as above 
«tated, delivered tlie opinion of the court. 

The proceedings in tliis case appear to hâve taken on much ol 
the form and character of Code practice and pleading, at one time 
having the characteristics of a proceeding in a court of law, and 
at another that of a proceeding in a court of equity. The court 
appears to hâve treated the pétition as a bill in equity, and in the 
subséquent proceedings, except in the settlament of a bill of excep- 
tions, seems to hâve acted in the case upon the theory of its being 
a bill in equity to set aside a judgment upon the ground of a mis- 
take. As the proceedings flnally ended in a decree dismissing 
what is therein called "the bill," and as no objection bas been taken 
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In this court to the peculiar procédure in the case, we hâve con- 
sidered the subject upon its merits. 

The ground upon which the 'village of Celina eeeks relief frora 
the judgment which it has suffered to pass by default, is that it 
failed to take the necessary steps to contest the bank's right of 
recovery upon the cause of action sued on, in conséquence of a mis- 
take or misapprehension of the mayor of the village in supposing 
that he had employed attorneys to look after the case and interpose 
the proper défense. A court of chancery has jurisdiction upon a 
bill flled for the purpose of setting aside a judgment and fumish- 
ing an opportunity for another trial where the judgment has been 
suffered by a clear mistake into which the party against whom the 
judgment was rendered has fallen without any fault on his part 
But in such case "a litigant is required to hâve exercised the great- 
est degree of watchfulness over the progress of his suit in court." 
1 Black Judgm. § 387; Truly v. Wanzer, 5 How. 142; Crim v. Hand- 
ley, 94 U. S. 652; 3 Pom. Eq. Jur. § 134, and note; 2 Sto^y, Eq. 
Jur. § 887. In Insurance Co. v. Hodgson, 7 Cranch, 336, it was 
said by Chief Justice Marshall that it is a condition to the relief 
that the party was prevented from interposing his défense by fraud 
or unavoidable accident unmixed with any fault or négligence in 
himself or his agents. The court in which the judgment was ren- 
dered, for such a reason, also has power, until the case has passed 
beyond its control by the lapse of the term, to vacate the judgment 
and award a new trial upon motion. Hère the défendant by its 
inattention had lost this remedy, for the power of the court which 
rendered the judgment to grant the relief was gone. Muller v. 
Ehlers, 91 U. S. '249; Bronson v. Schulten, 104 U. S. 410; Phillips 
V. Negley, 117 U. S. 665, 6 Sup. Ct. 901. But there is a différence 
in the circumstances wliich would be held suflacient to justify the 
court which renders the judgment in awarding a new trial while 
the case is still subject to its control and those upon which the 
court would, in another suit, interpose by injunction to restrain 
the plaintiff in an action at law from prosecuting it and remitting 
Mm to a new trial; much clearer and stronger proof of freedom 
from fault or négligence being required in the latter than in the 
former case. 

In the présent case we do not think the pétition itself sets forth 
facts sufficient to justify the court, in this independent proceeding, 
in enjoining the prosecution of the judgment Taking the state- 
ments in the pétition to be true, they amount to no more than this : 
that the mayor of the village asked the attorneys whom he visited 
if they could attend to the suit, and they replied that they could. 
This was a very equivocal sort of retainer, and a careless mode 
of doing business. It appears that the village never gave any fur- 
ther attention to the case, never knew whether an answer was flled 
or not, and, as is to be gathered from the pétition, never made any 
subséquent inquiry about the case. Time went on from the 27th 
day of June, 1890, to the Ist of September, 1891, without any in- 
quiry being made about the case, and then only was the village 
informed of what had become of it by a letter from the attorne^ 
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for the bank, asking for a satisfaction of the judgment. Meantime, 
as appears, tlie village proceeded ta collect from its taxpayers the 
money to pay the coupons for which the judgment was rendered. 
In thèse circumstances, while we do not say that the showing would 
not be sufficient to sustain a motion for a new trial, if that had 
been seasonably made in the court which rendered the judgment, 
we do not think the case is brought within the requirements of 
the rule upon which a court of equity acts in decreeing to be void 
a judgment recovered in a court of law. We do not thinlc that the 
allégation in the pétition that the petitioner "could not with rea- 
sonable diligence hâve discovered the fact," is supported by the 
facts there alleged. 

For thèse reasons we think the decree of the court below should 
be affirmed, and it is so ordered. 



HORTON et al. v. McKEE et al. 
(Carcult Court, N. D. Georgla. Aprll 8, 1895.) 
No. 806. 

1. CONTBACTS — SpECIFIC PERFORMANCE— InDBFINITBNBSS. 

A contract for the sale of real estate provided that a part of the pur- 
chase money, payment of which was to be deferred for a year, should be 
"secured by mortgage on property worth at least two for one." Seld, that 
sueh contract was not too indeflnite, as to the klnd of property on which 
security should be given, to justlfy a decree for spécifie performance. 

2. Samb — Readinbss to Perform. < 

■Held, further, that the complalnant was not entitled to a decree for spé- 
cifie performance, without a clear and definlte ofCer, contained In his bill, 
to comply with the contract on his part, especially In respect to the char- 
acter of the property on which it was proposed to give security. 

This was a suit by H. M. Horton and Joseph M. Parsons against 
David M. McKee and Frank F. Moore for spécifie performance of 
a contract for the saie of real estate. The défendants demurred 
to the bill. 

L. E. Parsons, Jr., and Mayson & Hill, for complainants. 

E. P. Lattner, F. F. Moore, and E. T. Williams, for défendants. 

NEWMAN, District Judge. The amendment ûled by the plain- 
tiffs, setting up the map fumished them by défendant McKee, re- 
lieves the case of any difSculty as to the identification of the prop- 
erty sold, if there was any before, about which I hâve some doubt. 

The other point raised by the demurrer and on the argument is 
that the contract is indeflnite and incomplète as to the clause pro- 
viding for securing one-half of the purchase money, the payment 
of which is to be deferred for one year. The langûage of the agree- 
ment is that it is to be "secured by mortgage on property worth 
at least two for one." The word "property," as used in this con- 
nection, can hardly hâve the enlarged meaning contended for by 
eoùnsel for the défendants. They say it would embrace everything 
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which can be called property. This could not be true, — ^it could 
not, for example, refer to perishable property, vegetables, and the 
like, as they argue. Snch property could not be considered as 
having been in contemplation to secure a debt running for a year. 
Neither do I think tbat the term would be held to embrace bonds, 
stocks, and the like, as contended, because in that case the term 
"mortgage" would hardly hâve been used, but rather the expres- 
sions "collatéral" or "pledge," or both the term "mortgage" and one 
of the latter, probably; so that it refers either to substantial per- 
sonalty or to real estate. My opinion is that real estate was in 
the minds of the parties when the contract was made. The con- 
tract itself is in référence to real estate, and this class of property 
is usually given to secure debts such as this, and running as long as 
this debt would hâve run. The gênerai mie controlling cases of 
this sort is stated in Fry, Spec. Perf. § 349, as f ollows : 

"It is, of course, essential to the complcteness of the contract that It should 
express not only the names of the parties, the subject-matter, and the price, 
but ail the other material terms. What are, in each case, the material terms 
of a contract, and how far it must descend into détails to prevent Its being 
vold, as incomplète and uncertain, are questions which must, of course, be 
determined by a considération of each contract separately. It may, however, 
be laid down that the court will carry into efCect a contract framed in gênerai 
terms, where the law will supply the détails; but, if any détails are to be 
supplied in modes which cannot be adopted by the court, there Is then no 
concluded contract capable of being enforced." 

In the agreement now before the court, as has been observed, 
the property which is the subject-matter of the agreement is suf- 
ficiently identifled; then the peirties are named, and the price is 
fixed. The only matter remaining to be settled is the security for 
the payment of the deferred .part of the purchase money. The 
main purpose of the clause under considération is security, and 
ample security, for the purchase money. The particular character 
of the property is immaterial, evidently; the real object is good 
security. It seems that this is one of the cases where, notwith- 
standing the gênerai terms of the agreement, the law, through the 
machinery of the court, may supply the détails. 

Another suggestion may be made. Défendant McKee has, by 
his refusai to consummate the trade, put it out of the power of 
complainant to give him any kind of security, even of the very 
best character, and of ample valuation, and he should not be aï- 
lowed to take advantage of his own default, if complainant was 
ready and willing to comply with the contract on his part. "When 
the contract is incomplète through default of the défendant, and 
the incompleteness is one which can be remedied, the court will 
not refuse its aid." Fry, Spec. Perf. § 322, citing Pritchard v. 
Ovey, 1 Jac. & W. 396; Lord Kensington v. Phillips, 5 Dow, 61 
(decided by Lord Eldon and referred to in Pritchard v. Orey). The 
difflculty about this case on the part of complainant is that there 
is not in the bill a clear and deflnite offer to comply with the con- 
tract on his part, and especially in the respect now under consid- 
ération. I think the bill should show a readiness and willingnesa 
on the part of complainant, prior to the âling of the bill, to fully 
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comply with tke contract by paying the one-half cash of the pur- 
chase-money, and securing the remaining $15,000 by a mortgage 
on property worth at least $30,000, and naming at least the char- 
acter of the property which is tendered, and a présent continuing 
offer of the same kind. In other words, in order to save this case 
for complainant, it is necessary that he should particuJarize and 
come clearly within the terms of that which is gênerai in the agree- 
ment with référence to security for the deferred purchase money. 
If an amendaient is offered which is deemed sufflcient in this re- 
spect, the démarrer will be overruled; otherwise it will be sustained. 



STEVENS V. McKIBBIN. 

(Circuit Court of Appeals, Fifth Circuit May 28, 1895.) 

No. 339. 

Partnkkship — Evidence to Establish— Sdpficikncy. 

In an action to dissolve a partnership, and for an aceounting, the évi- 
dence showed tliat défendant was engaged In buying and selling plios- 
pliate lands, and had options on a large quanti ty of such land; that, to 
complète the purchase, he would require much money; that it was orally 
agreed that complainant was to advance money to défendant to invest in 
phosphate lands, and to hâve an Interest in the profits, and that complain- 
ant would accept defendant's receipts for any money he mlght contribute; 
that one of such receipts recited that the money was "to be applied in 
payment of phosphate lands, the profits to be equltably dlvided with" 
complainant; that another recited that it was "to be applied on phosphate 
lands, same to be returned to him on sale of lands, and shall hâve, as use 
for same, an équitable interest accruing In ail profits from sales," and 
that another stated that it was "to be used in dealing in phosphate lands, 
and returned when said lands are sold";' that there were no défini te terms 
of partnership employed or agreed on in the contract, no estimate or valu- 
ation placed on the options and contracts held by défendant, and no 
agreement as to the amount of money, time, or attention to be contributed 
to the business by either party. BcU, that the évidence failed to estab- 
lish a partnership agreement. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Florida. 

The bill in this case allèges that on or about the 7th day of Oetober, 1890, 
the appellee (who was the complainant below) and the défendant George 
C. Stevens, entered into a contract of partnership, for the purpose of buy- 
ing, selling, and negotiating sales of phosphate lands located in the state of 
Florida, by which contract the complainant and the said défendant Steveus 
were to share equally in the profits realized or to be realized from the busi- 
ness of said copartnershlp, and it allèges that from time to time the com- 
plainant contributed sums of money to the capital of said partnership, which 
said sums aggregate the snm of $7,890, in cash, and that he executed notes, 
along with défendant George C. Stevens and others, to about the amount 
of $20,000, and that the said cash and the proceeds of said notes were used 
by said partnership in the purchase of phosphate lands, which are included 
In the several sales and transactions specifically mentioned in the bill; that 

on or about the of February, A. D. 1891, the défendant H. H. Graham 

entered into some agreement with the défendant George C. Stevens, the 
terms of which said agreement were and are unltnown to the complainant, 
but by which he understood the said Graham was to hâve some interest in 
the said Stevens' Interest in the said partnership; that no new contract of 
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partnership was entered into between the complainant and sald défendant 
Stevens at the tlme tlie défendant Grahàm entered Into saîd arrangement 
with the défendant Stevens, nor at any time thereafter, except that the 
complainant and the défendants, Stevens and Graham, some tlme In the 
month of March, A. D. 1891, entered into a partnership arrangement for the 
purpose of doing a real-estate, stock, and brolierage business, at Ocala, 
Fia., the profits of said business to be equally divided among the three 
partners, but that sald partnership for the purpose of doing the said real- 
estate, stock, and brokerage business -was entirely distinct and separate f rom 
the business of the partnership theretofore entered into with said Stevens, 
mentloned In the bill. And the bill allèges that on or about Màrch, A. D. 
1S92, the said latter partnership to do a real-estate, stock, and brokei-age 
business was dissolved. The bill further allèges that at ditïerent tlmes dur- 
Ing the years 1891 and 1892 the défendants, Stevens and Graham, negotiated 
varlous sales of phosphate lands, amounting in the aggregate to a large sum 
of money; and it allèges that ail the lands so sold were purchased with the 
moneys and assets of the copartnership alleged to hâve been entered into in 
October, 1890. It allèges that a large portion of the moneys and other con- 
sidérations for the purchase of the said lands hâve not been paid by the pur- 
chasers thereof, and the exact amount yet due, the complainant cannot state, 
but that It will exceed the sum of $250,000, ail of which moneys and consid- 
érations are now due, or will soon beeome due, and are payable to the said 
Stevens and Graham within a short time; that ail the negotiations, contracts, 
and agreements for the sale of the said lands were personally conducted by 
the said Stevens and the said Graham, and that they hâve neglected and re- 
fused, although often requested so to do by the complainant, to render to him 
any statement or account of their receipts from said sales, and hâve refused 
to account to him for his interest therein, and hâve attempted to excludefrom 
him ail knowledge of thèse transactions, and from ail participation In the 
profits and receipts. And the complainant charges that the said Stevens and 
the said Graham are approprlating. and threatenlng to approprlate, ail the 
assets of the said partnership to their own use, in fraud of the complainant's 
rights. The bill also allèges that the last sale made by the défendants closes 
ont ail of the phosphate lands which were purchased by tbe capital of the 
said copartnership, and that ail that remains now to be done is to wind up 
the affairs of the copartnership. The bill allèges that the défendants, Stevens 
and Graham, hâve no visible property which could be subjected to the satis- 
faction of any judgment or decree which the complainant might recover 
against them, or elther of them, and charges that It is their purpose to col- 
lect the moneys which are still due from the purchasers aforesald, and to 
place them beyond the reach of the complainant, and to defraud him by ex- 
cluding him from any participation In the profits arising from said sale. The 
bill prays for a dissolution of the partnership, that an account may be taken 
of ail the said partnership dealings and transactions between the complain- 
ant and the défendants, and that what shall appear to be due from the de- 
fendants may be decreed to be paid to him, and for the appointment of a re- 
ceiver, and for an Injunctlon, etc. The answer of the défendant Stevens 
dénies that on or about the 7th day of October, 1890, he entered into a copart- 
nership with the complainant, or at any other time, for the purpose of buy- 
ing, selling, and negotlating sales of phosphate lands located in Florlda, or 
for any other purpose, and dénies that there ever was any contract of copart- 
nership, or that there was any contract or agreement, between himself and 
the complainant, by which they were to share equally In any profits, a.s 
chargea in the blU. And he dénies the allégation that the complainant ever 
contributed any cash, notes, or other thing of value, towards the capital of 
any copartnership between them, and dénies that the sald sums of money 
mentloned, or any part of them, were ever used by him as partnership funds 
ralsed by the complainant and himself for the purchase of any of the sald 
lands, and aileges that the complainant never had any Interest in any of the 
lands as a partner of either of thèse défendants, except an equlty as to 
profits that may be realized in certain lands which hâve been transferred to 
the Florlda Land Rock Phosphate Company and the Chicago Florida Phos- 
phate Company, which equity arose eut of an agreement and arrangement 
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mafle by the défendant Stevens wlth the complalnant in October, 1890, by 
which the complainant was to let the défendant Stevens hâve money to earry 
on phosphate land purchases and deals. and Stevens guarantied to him great 
profits on ail money so fumished hlm; that the agreement was tliat Stevens 
shonid use whatever moneys the complainant could furnish In the purchase 
of and payment for phosphate lands in the state of Florida, and for the use 
of whIch said Stevens should, upon ail sales of lands purchased with such 
funds, retum the original amount, and whatever profit would be realized upon. 
such sum, as related to the whole amount of money invested in the particular 
lands so sold, with the guaranty that the complainant's money so advaneed 
to Stevens should be doubled. The answer avers that this was the only agree- 
ment and arrangement between the complainant and the défendant Stevens; 
that there was no partnership, exiress or implied, in any roanner or form, be- 
tween them,— no sharing of losses by the complainant with the défendant,— 
but that the complainant was to hâve an equity In the investments made by 
the défendant, when profits should accrue, as before stated, but was to bear 
none of the losses, if any were sustained; that under this agreement and ar- 
rangement the complainant advaneed, at varions times, several sums of mon- 
ey, amounting in the aggregate to $4,930, and no more, for which the défend- 
ant gave to the complainant bis receipts; the money thus advaneed was in- 
vested in lands, which were subsequently sold to the Chicago "Florida Phos- 
phate Company and the Florida Land Rock Phosphate Company; that thèse 
land sales hâve not been closed up, and that the profits to accrue therefrom 
are not yet known, and can now only be approximated; that the complainant 
is not entltled to any profits on his advances until thèse sales are eompleted; 
that Is to say, untll the said lands are fully paid for, and ail expenses con- 
nected therewith are paid off. The respondents, jointly answering said bill, 
deny that they entered into any agreement with each other to Febmary, 1891, 
or at any other time, by which any partnership between respondent Stevens 
and the complainant was understood or recognized as existing in the owner- 
shlp or purchase or sale of any lands; and both those défendants say, as Is 
alleged in said blll, that the brokerage business of Stevens, Graham & Co. 
had no relation to or Interest In any phosphate real estate owned or eon- 
trolled by any of the parties to this cause. Respondents, further answering 
said bill, admit that the allégations thereof are true, to the extent that there 
was a nominal copartnership for the purpose of doing a gênerai real-estate 
(except as to phosphate lands), stock, and brokerage business at Ocala, Fia., 
and that it was separate and distinct from the phosphate land business of 
thèse défendants. The respondent H. H. Graham, answering for himself, as to 
the allégations of said bill of a partnership existing between his codef endant 
and the complainant, says that.he knows nothing, of his own knowledge, ex- 
cept that, upon his becoming associated with said Stevens as a partner as 
aforesaid, he understood the relationship between said Stevens and the com- 
plainant to be as stated by his codef endant, and that in his conversations 
with the complainant, both before and after this respondent and Stevens be- 
came partners as aforesaid, the complainant never claimed to be a partner 
with said Stevens, as is charged in said bill; that the complainant was not 
informed, as far as the knowledge of this défendant goes, of the partnership 
agreement between thèse codef endants, and was not consulted at tiie time 
of the formation thereof, nor at any time thereafter, as to the policy and busi- 
ness purposes of the défendants In the disposition of the phosphate lands em- 
braced in the partnership rights and tnterests, for the reason that he (the 
complainant) had no rlght to any such récognition. The défendant Stevens, 
further answering said bill, and especially that part charging that complain- 
ant executed notes, along with him and others, to about the amount of $20,000, 
and that the proceeds thereof were used in the purchase of phosphate lands. 
says that, when titis défendant became In need of the large sums of money 
that the complainant had pretended he could supply, he called upon him for 
it, but the complainant could not respond. Complainant then suggested that, 
with a good note, he might borrow $10,000 from his father, who lived in New 
York City. A note for l£at amount was then made and signed by the défend- 
ant Stevens and by the complainant This note was made for 60 days, witli 
this defendant's coUaterals, In the amount of $20,000, as seeurity, and the 
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father of the said complalnant loaned the money on. It, recelvlng for the loan 
the munificent pay of $1,000, thls défendant gettlng only the sum of $9,000; 
and this défendant, at the maturily of the sald note, pald It with his own 
funds, not one cent of which was advanced by complainant. Nor had any 
money of the complainant advanced to thls défendant for investment as afore- 
said eamed any profits from wl^ch this défendant eould draw to help pay 
the said $10,000 note. And the défendant, further answerlng said charge, 
says that there was another $10,000 note and a $1,000 note, which the com- 
piainant signed, with this défendant and others, but that they were never 
used, and not a dollar was ever ralsed upon them, or either of them. The re- 
ceipts rcferred to were in évidence, and are In thèse words: 

"Ocaia, Fia,, Octol)er 7, 1890. 
"R, S. Clark, Sec'y. 

"Received from J. C. MeKibbin two thousand ($2,000) dollars, to be applied 
In payment of phosphate lands, the profits to be equitably divlded with him 
on same; also, Oct 16th, received of game party, on same conditions, for 
same purpose, ($300) three hundred dollars. G. 0. Stevens." 

"The Ocala House. E. g. Clark, Proprietor. 

"Ocala, Fia., November 17, 1890. 
"Received from J. C. MeKibbin the following sums of money, viz. : 

October 25th $ 500 00 

Nov. 12th 300 00 

Nov. lOth 1,000 00 

" 17th 725 00 

$2,525 00-100 

— To be appiled on phosphate lands, same to be retumed to him on sale of 
lands, and sliall bave as use for same an équitable interest accruing in ail 
profits from sales. G. G. Stevens." 

"The Ocala House. R. S. Clark, Proprietor. 

"Ocala, Fia., December 26th, 1890. 
"Received of J. 0. MeKibbin, Nov. 25 & 29, 50.00 & 15.00,— total, $65.00,— 
to be used in deallngs In phosphate lands, and retumed when said lands ar« 
sold. G. C. Stevens." 

The complalnant took the testimony of several witnesses, for the purpose 
of proving admissions of Stevens relative to the alleged copartnership be- 
tween them. On the final hearing on pleadings and proof, the circuit court 
rendered a decree for the complainant; decldlng the alleged copartnership 
to exist, ordering an account, and decreeing that the complainant should re- 
cover a large sum of money from the défendant Stevens. From this decree, 
sald défendant appealed. 

John G. Eeardon, George L. Paddock, and Banning & Banning, for 
appellant 
Bisbee & Rinehardt, for appellee. 

Before PAEDEE and McCOKMICK, CJircuit Judges, and TOUL- 
MIN, District Judge. 

TOULMIN, District Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

There are several assignments of error, the first of which is that 
the circuit court erred in deciding that there was a partnership be- 
tween the complainant and the défendant. If this assignaient is 
sustained, there can be no need for us to consider the others. The 
controlling issue in the case is whether the relationship between the 
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complainant and Stevens was that of copartners, The parties, in 
their pleadings and in their testimony, agrée that the contract be- 
tween them, by which the complainant claims a partnership was 
f ormed, and nnder which he advanced his money, was made in 
October, 1890. They also agiee that the brief partnership, for the 
purpose of doing a reaJ-estate, stock, and brokerage business, formed 
in 1891 between Stevens, Graham, and the complainant, had nothing 
to do with the contract of 1890 referred to. It appears from the 
testimony that, at the tlme the agreement between the complainant 
and Stevens was made, the latter was, and for some time had been, 
engaged in buying and selling phosphate lands in the state of 
Florida, and had secured options on, and a control of, a large quan- 
tity of such lands, and that to complète the purchase of thèse lands 
it would require a large amount of money; that it was agreed be- 
tween the parties that the complainant was to advance money to 
Stevens, to invest m phosphate. lands, and was to hâve an interest 
in the profits realized therefrom, and it was also agreed that the 
complainant would accept Stevens' receipts for any money he might 
contribute to the adventure. There were no definite terms of 
partnership employed or agreed on in the contract. There was no 
estimate or valuation placed on the options and contracts already 
secured by Stevens, and there was no agreement as to the amount of 
money, time, or attention that was to be contributed to the business 
by either of the parties. The complainant was not bound to con- 
tribute any certain sum, but for such sums as he did contribute he 
was to accept Stevens' receipts, and Stevens was to use the money 
in dealings in phosphate lands. There was no agreement as to the 
proportion of the profits he was to receive, and none as to his shar- 
ing the losses. Indeed, the complainant himself does not undertake 
to state, in his testimony, what was deflnitely said by him and by 
Stevens about a copartnership. His testimony on the subject is 
indefinite and uncertain. He says that his intention was to form 
a copartnership, and his understanding was that they were entering 
into a copartnership, and states, as a reason for such understand- 
ing, the fact of his contributing funds to carry it on. He says that 
he agreed to accept Stevens' receipts for any money he might con- 
tribute, and that he was to share in the profits, but that there was 
no definite agreement as to the proportion of the profits he was to re- 
ceive. The contract between the parties was entirely verbal, ex- 
cept so far as the same is expressed in the receipts given by Stevens 
to the complainant for the moneys contributed by him. Stevens 
testifies that the receipts were intended to express the contract be- 
tween the complainant and himself, and he says that he guarantied 
to the complainant that his interest in the profits would not be less 
than double the amount of money he might contribute to the ad- 
venture, and that it was upon thèse terms the complainant ad- 
vanced his money for investment, and that there was no partnership 
agreed on or intended. Other évidence in the case corroborâtes 
Stevens' statement as to this, and that he guarantied the com- 
plainant against any loss in his investments. One Gardner testifies 
that he was présent when the agreement was made between the 
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"complainant and Stevens, and tliat the agreement was that the 
former was to furnish some money, wMch the latter was to invest 
in lands, and which he agreed to double, and that neither party said 
anything about a partnership. 

We think the character of the contract may be determined by the 
receipts exhibited in the testimony. They furnish the only written 
évidence which the parties themselTes hâve made of their agree- 
ment. Two of the writings are more than receipts. They are 
contracts requiring Stevens to return the money advanced by the 
complainant to him when the lands in which the money was in- 
vested were sold. One of the receipts expressly provides that the 
complainant shall hâve, as use for the money, an équitable interest 
in ail profits from the sale of the lands. We think thèse receipts 
disclose a purpose and agreement to repay the money at ail events. 
It was to be paid when the lands to the purchase of which it was to 
be applied should be sold, and whether they were sold at a profit 
or a loss. The stipulation is not that the money advanced would be 
repaid out of the proceeds of the land when sold, but would be re- 
paid when the lands were sold; the saJe of the land flxing the time 
of the payment of the money. The testimony of the witnesses by 
whom it is sought to prove Stevens' admission of a partnership with 
the complainant is indeflnite and uncertain, both as to what was 
said by Stevens in regard to his business relations with the com- 
plainant, and as to the time when the statements were made. They 
doubtless referred to the partnership in the real-estate and broker- 
age business of 1891-92, which had no connection with the partner- 
ship sought to be establislied in this suit, or to the particular land 
deals in which the complainant's money was used. "A partnership 
is a voluntary contract between two or more persons to place their 
money, effects, labor, and skill, or some, or ail of them, in lawful 
business, and to divide the profit and bear the loss in certain propor- 
tions." 3 Kent, Comm. 20. If it be one of the terms of the con- 
tract that each shall share in the risks and losses, and aJso in the 
I>rofits to be realized, this constitutes them partners inter sese. 
Thèse risks or interests are not required to be equal, nor is it im- 
portant that they shall agrée in kind. The investment may be 
unequal, and the parties may agrée to divide the profits unequally, 
but there must be a mutuaJity of risks, — an interest both in the 
profits and losses. Smith v. Grarth, 32 Ala. 368. In the case of 
Cassidy v. Hall, 97 N. Y. 165, it is said: "It is well settled that 
when a party is only interested in the profits of a business, as a 
means of compensation for money advanced, he is not a partner." 
The reeeiving of part of the profits ôf a commercial partnership in 
lieu of or in addition to interest, by way of compensation for a loan 
of money, does not make the lender a partner with the borrower. 
Meehan v. Yalentine, 145 U. S. 611, 12 Sup. Gt. 972. Thus a party 
may by agreement receive, by way of interest, a portion of the 
profits of an adventure, on money loaned to be used in the ad- 
venture, without becoming a partner. Judge Story says that the 
true rule is that "the agreement and intention of the parties them- 
selves should govern in ail cases." Story, Partn. §§ 1, 38, 49. 
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This certainly must be the rule, as between the parties themselves. 
In this case there are two of the essential requisites of a partner- 
ship wanting, — a joint fund and a common rlsk; and our opinion 
is that the testimony wholly fails to establish an agreement and in- 
tention of the parties to create the partnership alleged in the bill. 
The decree of the circuit court is reversed, and the cause remaaded, 
with directions to dismiss the bill, but without préjudice to the 
complainant's rights to proceed against the défendant at law or in 
equity, as he may be advised his interests require. 



FAEMERS" LOAN & TRUST OO. V. CHICAGO & N. P. R, CO. et al. 

(Circuit Court, N. D. Illinois. Aprll 3, 1895.) 

L CoEPOBATiONs— Trusts— MoBTGAGB. 

Act m. June 15, 1887, as amended by Act June 1, 1889, provides tliat 
every corporation organized for the purpose of accepting and executlng 
trusts Shall deposit with the audltor of public aceounts, for the beneflt of 
its creditors, the sum of $200,000, and déclares that it shall not be lawf ul 
for any such company to accept any trust without first procuring a cer- 
tlflcate from the audltor stating that It has made such deposit. HeJd, tliat 
a mortgage to secure a debt was not wlthin the prohibition of the act. 

2. MORÏGAGES — VALIDITY — CORPORATIONS. 

Where a mortgage to a corporation that has not complled with said act 
provides for the exécution of certain trusts which are within the prohibi- 
tion of the act, such trusts are void, but the mortgage is not hivalidated. 

8. SAMB— LlABILITY DP MORTGAGOR— ESTOPPBL— TrANSFER OF PrOPERTY. 

Both the mortgagor In such a mortgage and a purchaser who has as- 
sumed the mortgage debt are estopped from asserting that the corporation 
has no power to act as mortgagee. 

4, Samb—Foreclosuke—Intbbvbntiok— Rights of Statb. 

Where the mortgagee In such mortgage bi'ings suit in a fédéral court to 
foreclose such mortgage for the beneflt of the Innocent holders of the 
mortgage bonds, the state has no right to intervene In order to hâve the 
mortgage declared invalid becaùse in violation of the state law, since the 
State has no property Interest in the litigation. 

6. 8ame— Rights of Judgmbnt Creditoh. 

A judgment créditer of a corporation has no right to Intervene In a suit 
to foreclose a mortgage given by the corporation in order to assert the in- 
valldlty of the mortgage, on the grounds that there was no resolution of 
the stockholders authorizing the mortgage and that the mortgage was not 
recorded, where such créditer dld not obtain judgment till after the fore- 
closure suit was begun. 

In Equity. 

Bill by the Farmers' Loan & Trust Company against the Chicago 
& Northern Paciflc Eailroad Company, the Northern Paciflc Eailroad 
Company, and others to foreclose a mortgage. Louis Daenell and 
the state of Illinois prayed leave to file pétitions in intervention. 

Mr. Turner, Mr. Herrick, and Mr. Burry, for complainant 

Mr. Spooner, Mr. Connell, and Mr. Miller, for défendant companies. 

Mr. Varnum, for petitioner Louis Daenell. 

Mr. Maloney, Atty. Gen., for the state of Illinois. 
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JENKINS, Circuit Judge. The Farmers' Loan & Trust Company, 
a corporation created by and under tlie laws of tlie state of New 
York, and authorized by the laws of that state to accept the trust 
hereinafter stated, filed its bill to foreclose a mortgage executed by 
the Chicago & Northern Paciflc Eailroad Company to the Farmers' 
Loan & Trust Company, as trustée. This mortgage is dated the Ist 
day of April, 1890, and corers ail the Unes of railway and property 
owned by the mortgagor company in the state of Illinois, and was 
given to secure an issue of bonds by said company, aggregating 
thirty millions of dollars. The mortgage provided, by article 9, that 
the toistee should hâve the right to enter and operate the road in 
case of default; by article 10, that the trustée might enter and sell 
in case of default. This latter provision is, however, understood to 
be void under the laws of the state of Illinois. By article 11 the 
trustée, upon default, and upon réquisition and indemnity by the 
bondholders, should proceed to exécute the trusts set forth in the 
instrument; by article 13 the trustée, at any sale of the mort- 
gaged property, upon request of the holders of three-fourths in 
amount of the outstanding bonds, may bid for and purchase the 
property in behalf of the bondholders. Thèse are ail the spécial 
provisions in the mortgage to which référence is deemed necessary. 
The mortgagor company, simultaneously with the exécution of the 
mortgage, leased its railway property, corporate rights, and fran- 
chises to the Wisconsin Central Company and the Wisconsin Central 
Eailroad Company for a period of 99 years, at a stipulated rental of 
$350,000 a year, the lessees covenanting to pay such f urther sum or 
sums of money as might be necessary to pay the interest upon the 
mortgage bonds issued under the mortgage referred to. On the 
same day, the Wisconsin companies executed to the Northern Paciflc 
Eailroad Company a lease of ail the properties described in their 
lease from the mortgagor company, and the Northern Paciflc Com- 
pany covenanted to keep and perform ail the conditions and obliga- 
tions of the lease executed by the Wisconsin companies, and, among 
other things, to pay such sums as might be necessary to pay interest 
on the mortgage bonds of the mortgagor company. 

The Chicago & Northern Paciflc Company and the Northern Pa- 
ciflc Company now file pleas to the effect that the complainant 
trustée has never deposited with the auditor of public accounts of the 
state of minois, for the beneflt of its creditors, the sum of $200,000 
in securities, as provided by law, and has never procured from the 
auditor of public accounts a certificate of authori^ stating that the 
complainant has complied with the requlrements of the law of the 
state of Illinois of 1887, entitled "An act to provide for and regulate 
the administration of trusts by trust companies and the act amenda- 
tory thereof," and assert that the complainant is not now and has 
never been authorized or empowered to hold in trust the property 
Hlleged to hâve been conveyed in the alleged trust deed or mortgage 
of April 1, 1890, or to accept, enforce, or exécute the trust or trusts 
therein reposed, or to bring any suit or action for the enforcement 
thereof, or for the foreclosure of the mortgaged property; that 
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neither the défendant companîes nor any of their offlcers knew, at 
the timé of the exécution of the trust, or at any time thereaf ter prier 
to this suit, that the complainant had failed to comply with the 
«tatutes of the state of Illinois above referred to, but believed it had 
so done. They claim that by reason of the facts alleged the mort- 
gage or trust deed in question is absolutely void. Louis Daenell, a 
judgment creditor of the mortgagor company, by judgment recovered 
on the 17th day of February, 1894, and since thé institution of the 
suit, asks leave to intervene, and prays that the trust deed or mort- 
gage may be declared null and void, and to constitute no lien upon 
the property of the mortgagor company, and that he may be per- 
mitted to sell the property now in the hands of the receivers of this 
court, under exécution issued out of a state court of Illinois, under 
his judgment therein obtained. This pétition proceeds upon the 
same ground as stated in the pleas of the two railroad companies 
défendant, and upon the further ground that the mortgagor company, 
prior to the making of the trust deed, did not cause and procure an 
order or resolution authorizinar the mortgage to be passed by the 
concurrence of the holders of two-thirds of the amount of stock 
of the mortgagor company at a meeting of the stockholders called 
by the directors of the corporation for such purpose after notice 
given as provided by law, and cause such order or resolution for 
such trust deed to be recorded in the oflBce of the secretary of state 
of the state of Illinois, or in the oiBce of the recorder of deeds of 
Cook county, 111., in which county the mortgagor company was lo- 
cated. Subséquent to the hearing the attorney gênerai of the state 
of Illinois had leave amicus euriae to submit a brief against the 
validity of the mortgage and the power of the complainant to accept 
the trusts therdn. Upon such submission, he présents with the 
brief his pétition in behalf of the people of the state of Illinois, ask- 
ing leave to intervene and to file an intervening Mil making the 
people of the state of Illinois a party to the cause, and that the court 
will decree that the attempted acceptance by the complainant of the 
trusts of the mortgage without compliance with the laws of the state 
of Illinois is unlawful, and inefEective to clothe the complainant with 
the trusts therein declared, and that the mortgage deed is void for 
want of a grantee or trustée capable in law of taking or holding there- 
under, and that the complainant may be enjoined from interfering 
with the rights, property, and franchises of the Chicago & Northern 
Paciiic Railroad Company, and from transacting any other business 
within the state of Illinois. 

The statute of Hlinois (section 20, c. 32, Eev. St) provides that, 
"foreign corporations, and the offlcers and agents thereof doing 
business in this state, shall be subject to ail the liabilities, restric- 
tions and duties that are or may be imposed upon corporations of 
like character organized under the gênerai laws of this state, and 
sball hâve nô Other or greater power, and no foreign or domestic 
corporation established or maintained in any way for the pecuniary 
profit of its stockholders or members, shall purchase or hold real 
estate in this state except as provided for in this act." The act ap- 
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proved June 15, 1887, as amended by the act approved June 1, 1889, 
provided as foUows: "Any corporation which is or shall be in- 
corporated under the gênerai incorporation laws of this state, being 
an act entitled 'An act concerning corporations,' and ail amendments 
thereof, for the purpose of accepting and executing trusts, and any 
corporation now or hereafter authorized by law to accept or exécute 
trusts may be appointed agent or trustée by deed, and executor,, 
guardlan or trustée, by will, and such appointaient shall be of like 
force as in case of appointment of a natural person." The second 
count of the act authorized courts to appoint any such corporation 
as trustée, receiver, assignée, guardian, conservator, executor, or ad- 
ministrator. The third section provides that such corporations shall 
not be required to gire bond or security in case of appointment, ex- 
cept as proTided in the act, but shall be responsible for ail investments 
made by it of funds intrusted to it for investment by the court, and 
that the amount of money which any such corporation shall hâve on 
deposit at any time shall not exceed 10 times the amount of its paid- 
up capital and surplus, and that its outstanding loans shall not at any 
time exceed that amount. Section 4 provides that the company shall 
pay interest on ail moneys held by it by virtue of the act, at sucli 
rate as may be agreed upon at the time of its acceptance of any 
appointment of the court, or as may be provided by the order of the 
court. Section 6 provides that any such company, before accepting 
such appointment or deposit, shall deposit with the auditor of public 
accounts, for the beneflt of the creditors of such company, the sum 
of $200,000 in the class of securities mentioned, and that the com- 
pany shall be entitled to receive from the auditor the interest or 
dividends upon the deposit so long as the company shall continue 
solvent. Section 8 provides that it shall not be lawful "for any 
such company to accept any trust or deposit as hereinbef ore provided 
after the passage of this act, without first procuring from the auditor 
of public accounts a certiflcate of authority stating that such company 
has complied with the requirements of this act in respect to such de- 
posit." Section 9 provides for annual statements to be filed with 
the auditor, stating the matters specifled in the act, being — First, 
the assets of the company; second, the liabilities of the company; 
third, a list of the trusts held by such company, the source of the ap- 
pointment and the amount of real and Personal estate held by -virtue 
thereof, "excepting that mère mortgage trusts wherein no action 
has been taken by such company shall not be included in such 
statements." The flfteenth section provides that any violation of 
the provisions of the act shall subject the offending party to a 
penalty of |500 for each offense, and an additîonal sum of |100 
per day for each day that any such company shall fail to flle its 
report after the last day of January of .each year. Section Ifi pro- 
vjdes for the publication of the annual statement or proper abstract 
thereof by the auditor, in two newspapers of gênerai circulation, thi- 
one printed in the city of Springûeld, and the other in the couuty 
seat of the county in which the principal office of the company is 
located. 
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I have Tery carefully considered the able arguments presented 
upon the hearing, and have examined the numerous authorities to 
which I was referred. I think it sufficient to state the conclusions 
to which I have come, without any élaboration of the reasons con- 
straining me thereto. I am of opinion — 

First That a mortgage to secure a debt is not within the contem- 
plation or the prohibition of the law. 

Second. If the trust deed hère involved can be considered to fall 
within the intendment of the law because of certain trusts therein 
contained which contemplate that in certain contingencies the trus- 
tée shaJl take possession of, operate, purchase, and acquire title to 
the real estate covered by the mortgage in the interest and for the 
beneflt of the bondholders, I am of opinion that then such trusts 
would be held incapable of being enforced by the trustée while in 
noncompliance with the law of the state, but that the mortgage se- 
curity of the bondholder would not be invalidated. Pennsylvania 
Co., etc., T. Bauerle, 143 111. 459, 33 N. E. 166; Hervey v. Eailway Co., 
28 Fed. 169, 175. 

Third. The mortgagor company executed this trust deed to the 
complainant to secure certain bonds which it put forth upon the 
market as secured thereby. The Northern Pacific Company, in con- 
sidération of the lease, convenanted to pay the interest of thèse 
bonds. The mortgagor company is estopped, as against the bond- 
holders, to assert that the trustée bas not performed the acts neces- 
sary to entitle it to assume the trust. It asserted to the world 
the légal capacity of its appointée. It marketed its obligations 
upon the faith of that représentation. It cannot be permitted now 
io assert to the contrary. It cannot be allowed to assert a viola- 
tion of law by itself or by the trustée of its appointment as ground 
for the nonenforcement of its légal obligation. It is not the con- 
servator of the dignity of the state of Illinois. The Northern 
Pacific Company took the lease subject to the mortgage, conve- 
nanted to pay the interest on the bonds thereby secured, and is in 
no position to assert its invalidity. It also is estopped. 

Foarth. The complainant brings this sait in behalf of the bond- 
holders. They are the parties beneficially interested. The com- 
plainant in the prosecution of the suit acts as a mère naked trustée 
asking the court to enforce the security for the beneflt of its cestui 
que trust. If the instrument can be held to fall within the purview 
of the acts of Hlinois above referred to, since the suprême court of 
Illinois bas held that the disability goes to the right of the trustée 
to exécute the trust, but that the conveyance is not thereby invali- 
dated, I perceive no good reason why the fédéral court should not 
open its doors in aid of the bondholders, although coming in the 
name of the trustée, for the enforcement of rights recognized as 
valid by the laws and décisions of the state. 

It may be that certain trusts contained in the trust deed or mort- 
gage cannot be enforced by the trustée while in contempt of, and 
until compliance with, the laws of the state of Illinois. I refer tô 
those provisions of the instrument which authorize the trustée to 
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take possession of, acquire title to, and convey tte properly. It 
is not, however, necessary, nor by this bill is it sought, to exécute 
those trusts. If tliey are void, their invalidity does not necessarily 
invalidate tlie instrument as a mortgage. The court will treat it 
as a mortgage merely, tlie trustée, as mortgagee, holding the naked 
légal title to the security, the bondholders being the bénéficiai own- 
ers. The court will enforce the security by judicial sale, not per- 
mitting the exécution of any trust that may be inoperative until 
compliance with the law of the state of Illinois. The statute has 
provided a penalty for the act of the trustée, if its assumption of 
duty is within the prohibition of the act. That penalty is the 
measure of punishment which the state saw fit to impose for viola- 
tion of its laws. It has not undertaken to render Toid the trust 
deed or mortgage, or to deny to innocent parties the enforcement 
of it in protection of their rights. It may be that the courts of 
the state of Illinois would refuse to recognize the ti"ustee standing 
in défiance of its laws. I do not think, however, that the duty is 
imposed upon a fédéral court to punish innocent parties in vindi- 
cation of the authority of the state. 

With respect to the second ground alleged in the pétition of 
Louis Daenell, I am of opinion that, whether there was a resolution 
of the stockholders for tiie issuance of this mortgage, and whether 
or not it was recorded, is matter with which he is not concerned, 
and which he has no right to assert. 

With regard to the pétition of the attorney général of the state 
of Illinois, I hâve given to it that considération which is due to the 
claim of a sovereign state, but I am not able to apprehend the jus- 
tice of its position or its right to intervene. It is to be observed 
that the state has no property interest in the subject-matter of this 
litigation. It seeks no relief save to enforce the supposed prohibi- 
tion of the statute, and to prevent the complainant, in behalf of 
its cestuis que trustent, from invoking the aid of a fédéral court in 
enforcing the mortgage security, and this because the complainant 
accepted the trust without compliance with the law of the state. 
In plain language, the pétition asks a court of equity to deny inno- 
cent bondholders, and to déclare void, a mortgage securing |30,- 
000,000 of bonds, because the trustée, with whose sélection the 
bondholders had nothing whatever to do, failed to deposit with 
the state certain securities to the amount of |200,000 for the protec- 
tion of its creditors. The state asks a court of equity to déclare 
that a provision of the law which was enacted in the interest of 
creditors, and as a weapon of défense, shall be turned into a weapon 
of destruction. It would be strange indeed if any chancelier could 
be impressed with the equity of the plea, or could bend his mind to 
such an injustice, unless thereto compelled by positive law. It is 
undoubtedly the duty of a fédéral court in every proper case to up- 
hold and enforce the law of the state. 

The suprême court of Illinois has, however, held, under the stat- 
ute hère invoked, that the security is not void. Upon the assump- 
tion that certain active trusts contained in the mortgage ought not 
v.68F.no.3— 27 
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to be allowed to be enforced by the complainant untîl compliance 
with the statuts of the state, so far as this court bas jurisdiction 
of the matter, and eut of considération for the supposed policy of 
the state, it will not lend its aid to tbeir enforcement But I per- 
ceive no equity in refusing to the complainant the right to appear in 
a fédéral court to assert, not its own rights, but the rigbts of bond- 
holders to foreclose the security and for sale of the mortgaged 
property, because it bas rendered itself liable to the state of Il- 
linois in a penalty for accepting a trust without flrst depositing 
security. I perceive no equity in visiting punishment upon the 
innocent to satisfy the violated dignity of tiie state. The bond- 
holders bave infracted no law of the state, and are not accountable 
for the sin of the Farmers' Loan & Trust Company, if it bas violated 
the law. I do not believe in the doctrine of imputed sin in matter« 
of property. The state of Illinois is able to punish ofifenders 
against its law in its own way, and in its own courts. It is not 
the duty of the fédéral courts to enf orce the pénal laws of the state. 
The difflculty with tbe position of the attorney gênerai is that the 
state of Illinois has no property interest in the subject-matter of 
this litigatioû. The right of intervention is bottomed upon interest 
in the subject-matter of the controversy. Hère the only interest 
of the state rests in désire to enforce tbe statute, and to secure 
obédience to its law, by preventing the enforcement of private con- 
tracts by one violating its law. That is not ground for intervention 
in equity. A decree will be entered overruling tbe pleas, and that 
the intervening pétitions of Louis Daenell and of the attorney gên- 
erai of tbe state of Illinois be filed, docketed, and dismissed for 
want ôf equity. 



CORNELL UNIVERSITY v. VILLAGE OF MAUMEB. 

(Circuit Court, N. D. Olilo, W. D. May 27, 1895.) 

No. 1.168. 

Municipal Corporations— Misnombr— Bonds. 

Bonds duly and lawfuUy issued by a municipal corporation cannot be 
rendered Invalid in the liands of a bona fide liolder by tlie f act that such 
corporation, though properly a city, has issued such bonds under the name 
of a village, it having previously been reeognized as a village in an act of 
the législature changing its name, and having levied and coUected taxes, 
passed ordinances, and otherwise acted as a village. 

This was an action by Cornell University against the village of 
Maumee, Obio, upon coupons eut from bonds of tbe village. The 
case was tried by the court without a jury. 

Harris & Thurston and Doyle, Scott & Lewis, for plaintiffi. 

J. E. Pilliad, L. M. Murphy, and W. H. A. Read, for défendant. 

RIOKS, District Judge. The village of Maumee, in Lucas county, 
Obio, in tbe year 1888 issued |25,000 of refunding bonds under the 
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provisions of section 2701 of the Eevised Statutes of Ôhio, which 
pro vides : 

"The trustées or councll of any municipal corporation, for tlie purpose of 
extending tlie tlme for the payment of any indebtedness, which, from its lim- 
its of taxation, such corporation is unable to pay at maturlty, sliall hâve 
power to issue bonds of such corporation, or borrow money, so as to change 
but not increase the indebtedness, in such amounts, and for such length of 
time, and at such rate of interest as the council may deem proper, not to ex- 
ceed the rate of eight per centum per annum." 

Section 2703 provides that: 

"Ali bonds issued under authority of this chapter shall express upon their 
face the purpose for which they were issued, and under what ordUiance." 

Section 2706 provides that: 

"Ail bonds, notes or certiflcates of indebtedness issued by municipal cor- 
porations shaU be signed by the mayor and by the auditor, comptrolier or the 
clerli thereof, and be sealed with the seal of the corporation." 

The bonds so issued passed to the plaintiff as a bona flde holder 
and innocent purchaser for value. The suit is brought upon the 
coupons, and in order to détermine the validity of the bonds issued. 
The défense interposed is substantially that no such municipal 
corporation as the village of Maumee ever existed; that for years 
prior to this Maumee City was created a city, and continued t» be 
such until the adoption of the new constitution, when, under the 
législation as to municipal corporations, it was placed in the seccmd 
grade of cities as a city of the second class. It appears from the 
several acts of the législature, beginning vs'ith 1838, that the iucor- 
poration sued was known as Maumee City, in the county of Lucas, 
and subsequently known as the city of South Toledo. In 72 Ohio 
Laws, 252, the gênerai assembly passed the following act: 

"An act to change the name of Maumee City, Lucas county. Section L Be 
it enacted by the gênerai assembly of the state of Ohio, that Maumee City, 
Lucas county, shall hereafter be designated and known. by the name of SoutE 
Toledo. Sec. 2. This act shall take effect and be in force from and after its 
passage." 

On March 4, 1887 (84 Ohio Laws, 809), the gênerai assembly 
passed the following act: 

"An act to change the name of the Incorporated village of South Toledo. 
Section 1. Be it enacted by the gênerai assembly of the state of Ohio, that the 
name of the incorporated village of South Toledo, Lucas county, Ohio, be and 
the same is hereby changed to Maumee, provided, that such change shall in 
no wise aiïect the rights or liabilitles of such village. Sec. 2. This act shall 
take efCect and be in force from and after its passage." 

Whatever may hâve been the facts concerning the name by which 
the territory was known as a corporation, the people within the 
territorial boundaries of that corporation remained the same. Sec- 
tion 1571a of the Revised Statutes of Ohio (Smith & B. Ed., p. 403) 
provides that: 

"No error, irregularity or defect in any proceeding for the création of a mu- 
nicipal corporation shall render it Invalid if the territory sought to be incor- 
porated has been recognized as such corporation and any tax levied upon it 
as such has been paid, or it has been subjeeted to the authority of the council 
wlthout objection from its inhabitants." 
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The législature bas called this incorporation a village in the act 
authorizing a change of name; the suprême court has called it a 
village. It bought a corporate seal as a village; it issued bonds 
as a village; it levied and collected taxes as a village; it passed 
ordinances by its village council without objection; it is the same 
municipality, and includes vrithin its boundaries the same people 
who received the money as the proceeds of the sale of thèse bonds. 
It v^ould be grossly inéquitable, and a clear violation of ail légal 
principles, to permit thèse people now to escape the payment of 
this honest debt because of this alleged defect in its proper corporate 
name. 

The bonds are executed by the mayor and village clerk, and the 
seal of the village is attached to them. They refer to the ordi- 
nance of the village council under which they were issued, and 
State the purpose of their issue in the f ollowing récitals : 

"This bond is one of a séries of bonds o( like date and ténor, Issued for ttie 
purpose of procuring the necessary means to refund and extend the tlme of 
payment of certain outstanding Indebtedness, which is now due, and from its 
Umits of taxation said village is unable to pay at maturity. This bond is 
Issued and executed under and by authority of and in accordance with chap- 
ter 2, I 2701 of the Revlsed Statutes of the state of Ohio, and ail other laws 
on the subject. Also by virtue of an ordinance passed by the village council 
August 16th, 1888. And it is hereby certifled and recited that ail acts, condi- 
tions, and things required to be done, précèdent to and in the issuing of said 
bonds, hâve been properly done, happened, and performed in regular and due 
form, as required by law." 

The ordinance of the village council passed August 16, 1888, re- 
ferred to in the bond, provides substantially as follows: Section 
1: "That for the purpose of extending the time of payment of so 
much of its existiag indebtedness now due and soon to become 
due as said village is unable, from its limits of taxation, to pay at 
maturity, there be issued the bonds of said village in the sum of 
$25,000, as hereinafter provided." Section 2 describes the bonds, 
and the form of their exécution. Section 3 authorizes and directs 
the mayor and clerk of the village, as soon as practicable, to pré- 
pare and exécute said bonds; and provides that the proceeds thereof, 
when the bonds shall hâve been disposed of according to law, "shall 
be used and applied, under the direction of the council, for the 
sole purpose of paying for and removing and extending said matur- 
ing and matured indebtedness of said village." By the certiflcate 
of the village clerk of Maumee, dated September 1, 1888, it appears 
that the total indebtedness of Maumee at that time was |40,000. 
There is no defect claimed in the advertisement, or the proceedings 
authorizing the issuance of thèse bonds, and no claim that they 
sold for less than par. There was a gênerai statute authorizing 
the village to issue the bonds. It is therefore a case where the 
power of the municipality to create the indebtedness is indisputable. 
The village council had a right to make the récitals stated in the 
bonds, and there is now no right to contradict them. 

In the case of State v. Village of Perrysburg, 14 Ohio St. 487, 
which seems to me conclusive of this case, the suprême court say: 
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"Agaln, It Is urged in behalf of the défendant that thèse bonds were fssued 
In the name of the 'town' of Perrysburg,— the name of the corporation prier 
to the taklng effect of the gênerai act for the organization of eitles and incor- 
porated villages,— instead of in the name of 'the Incorporated village of Per- 
rysburg,' whlch, under the opération of that act, was Its true légal désignation 
at the time the vote was taken, the subscriptlon of stock made, and the bonds 
were Issued. But this was a mère misnomer, and amounts to nothing. See 
Tumpike Co. v. Brush, 10 Ohio 111, and Ang. & A. Corp. § 99." 

The législative récognition of a connty illegally and fraudulently 
organized gives validity to its acts and dealings with third persons. 
Commissioners v. Rose, 140 U. S. 71, 11 Sup. Ct. 710. The question 
of corporate existence cannot be raised in a private litigation by 
the body assuming to be a corporation, to the préjudice of rights 
acquired as against such assumed corporation while corporate pow- 
ers were being assumed and exercised. Ashley v. Board, 8 C. G. A. 
455, 60 Fed. 55. In that case the circuit court of appeals held 
that the question of the légal existence of the county could not be 
raised in a private litigation, as appears from the language of the 
first paragraph of the syllabus. The court say: 

"But it is needless to multiply authorlties. They are substantially, if not 
altogether, agreed upon the proposition that when a municipal body bas as- 
sumed, under color of authorlty, and exercised for any considérable period of 
tlme, with the consent of the state, the powers of a public corporation of the 
kind recognized by the organic law, neither the corporation nor any private 
party can, in private litigation, question the legallty of its existence." 

I conclude, therefore, that, the légal authorlty or power having 
been conferred upon this municipality by the General Laws of 
Ohio to issue such bonds, the conditions prescribed by the statute 
upon whlch such bonds were issued having existed as recited on the 
face of the bonds, sald municipality is bound by the acts and rep- 
résentations of its council and other oflGicials as against a bona fide 
holder, — whlch the plaintifE has shown itself to be, — and therefore 
that a judgment should be entered for the amount claimed in the 
pétition. 



SHAW, CoUector, v. PRIOB et aL 
(Circuit Court, D. Maryland. May 8, 1895.) 

1. CUSTOMS DtJTIES — SUFPICIBNCY OP PbOTEST. 

P. & Co. imported a quantity of moss, whlch was classifled by the col- 
lector as dyed moss, dutiable, under section 4 of the tarife act of October 
1, 1890, at 20 per cent, as an unenumerated manufactured article. P. & 
Co. flled a protest, claiming that the moss should be subjeot either to a 
duty of 10 per cent, under paragraph 24 of the act, or free, under para- 
graph 653, as they were unable to detect that the moss had undergone 
any process of manufacture. Beld, that if the moss was free, either under 
paragraph 653 or paragraph 560, the protest was sufflciently definite and 
précise. 
8, Same— MossES— Paragraphs 24 and 560, Tabifp Act dp 1890. 

It seems that paragraphs 24 amd 560 of the tarift act of 1890 cover only 
such articles as are drugs, and that mosses, whlch are not used as drugs, 
and are crude and unmanufactured, are properly classiâed under para- 
graph 653 of the act In le Kraft, 53 Fed. 1016, doubted. 
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This was an application by Frank T. Shaw, the collector of cua- 
toms at Baltimore, for a review of thé décision of ttie board of gên- 
erai appraisers reversing the décision of tbe collector as to the rate 
of duty on certain merchandise imported by E. A. Prior & Co. 

Wm. L. Marbury, U. S. Dist. Atty., for appellant 

MORRIS, District Judge. The duty on this importation was as- 
sessed by the collector at 20 per cent, as a dyed moss, and classitied 
under section 4, as an unenumerated manufactured article. The 
importers protested, and'appealed to the board of United States gên- 
erai appraisers at New York. By the testimony before the gênerai 
appraisers, it was shown that it was not a manufactured article, 
but a natural, dried moss; and, although part of the substance had 
a vivid green color, the testimony proved that it was not in any way 
artiiicially colored. The décision of the board of appraisers was 
as follows (opinion by Sharretts, G. A.): 

"The merchandise covered by this protest Is natural, dried moss. This 
substance is of a vivid green color, and was classitied by the collector as 
an unenumerated manufactured article, in accordance with General Ap- 
praisers, 1352, covering dyed moss. The appellants claim that said mer- 
chandise is entitled to free entry under paragraph 653, Free List. The 
dyed moss considered in General Appraisers, 1352, was of a dark green color 
in every part thereof, while the stems and fibrous roots of the moss now 
under considération are not artificially colored, and are dark brown or dark 
gray In color. The board snbmitted the officiai sample of the merchandise 
to the ehemlst In charge of the laboratory of the appraiser's department in 
New York for analysis. From the resuit of said analysis, aud ou the ex- 
hibits, considération also being glven to the testimony taken in Birge, Dono- 
van & Co. V. Collector at Philadelphia, General Appraisers, 2109, we make 
the f ollowing findlngs of f act, viz. : (1) That the merchandise is crude moss, 
not colored or dyed, or otherwlse manufactured. (2) That said moss is not 
a drug. On thèse facts, we think the merchandise is entitled to free entry, 
under paragraph 653, as clalmed by the appellants. In reaching this con- 
clusion, we are not unmlndful of the point suggested to the eft'eet that if 
dyed moss is dutiable at 10 per cent under paragraph 24, as decided by the 
circuit court at New York, then moss not edible, and not advanccd in value 
or condition by reflning or grinding or other process of manufacture, would 
seem to fall for classification under paragraph 560, and not under paragraph 
C53, in whieh case this protest would hâve to be overruled, on the ground 
that the appellants had clalmed relief under the wrong paragraph. We are 
of opinion, however, for the reason set forth at some length in General 
Appraisers, 2109, that paragraph 560, as well as paragraph 24, applies ex- 
clusively to drugs; and, inasmuch as the moss in question is not a drug, 
we hold the same Is denominatively provided for in paragraph G53. The 
protest is accordingly sustained, and the coUector's décision is reversed." 

It is now conceded that the original classification by the collector 
was wrong, and that it is a natural, unmanufactured article, entitled 
to be admitted free; but it is contended that the importer was in 
error in his protest filed August 30, 1892, in which he claims that 
it should be subject either to a duty of 10 per cent., under paragraph 
24, or free, under paragraph 653 ; it being contended that by a ruling 
of the circuit court for the Southern district of New York, rendered 
January 23, 1893, the article was free, under paragraph 560, and not 
under paragraph 653, cited in the importer's protest. The para- 
graphs under the act of October 1, 1890, are as follows : 
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"24. Drngfl, such as barks, beans, berrles, balsams, bufls, bnlbs and bulb- 
ous roots, and excrescences, such as nutgalls, fruits, flowers, drled flbers, 
grains, gums and gum reslns, herbs, leaves, lichens, messes, nuts, roots 
and stems, splces, vegetables, seeds (aromatlc, not garden seeds), and seeds 
of morbid growth, weeds, woods used expressly for dyelng, and dried in- 
sects, any of the foregoing whieh are not edible, but whlch hâve been ad- 
vanced In value or condition by reflnlng or grinding, or by other process of 
manufacture, and not speclally provlded for In thls act, ten per centum ad 
valorem." ' ' 

"560 (Pree List). Drugs, such as barks, beans, berries, balsams, buds, 
bulbs and bulbous roots, excrescences, such as nutgalls, fruits, flowers, 
drled flbers and drled Insects, grains, gums and gum reslns, herbs, leaves, 
lichens, mosses, nuts, roots and stems, splces, vegetables, seeds aromatlc, 
and seeds of morbid growth, weeds and woods used expressly for dyelng; 
any of the foregoing whlch are not edible and are In a crude state, and not 
advanced In value or condition by refip'ng or grinding, or by other process 
of manufacture, and not speclally prov;a<fl for in thls act." 

"653 (Free List). Moss, sea weeds anu vegetable substances, crude or un- 
manufactured, not otherwise speclally provlded for In thls act." 

It is provlded by section 14 of the act of Jane 10, 1890, in the 
same language used in section 2931 of the Eevised Statutes, that the 
protest shall be in writing, and that the importer shall set forth 
therein "distinctly and specifically the grounds of his objection 
thereto." This bas been held not to require technical précision, 
and that the protest "is sufflcient if it shows fairly that the objec- 
tion afterwards made at the trial was in the mind of the party, 
and was brought to the knowledge of the collecter, so as to secure 
to the goTernment the practical advantage which the statute was 
designed to secure." Arthur t. Morgan, 112 TJ. S. 495-501, 5 Sup. 
et 241. The ruling by Judge Curtis, which was approved by the 
suprême court, is that it was sufflcient to notify the collector of the 
true nature and character of the objection, to the end that he might 
ascertain the précise facts, and hâve an opportunity to correct the 
mistake and cure the defect, if it was one which could be obviated. 
It is further held that there were two objects to be secured by 
the requirement of the act of congress: (1) To apprise the collector 
of the objections urged by the importer before it should be too late 
to remove them, if capable of being removed; (2) to hold the im- 
porter to the objections he then contemplated, on which he really 
acted, and prevent hira, or others in his behalf, from seeking out 
defects after the business should be closed. The cases in which 
thèse rulings were made are ail cited and approved in Herrman v. 
Robertson, 152 U. S. 521, 14 Sup.Ct. 686. 

The protest in the présent case states that the importer ob- 
jected to the duties assessed, "claiming that the same should be 
subject either to a duty of 10 per cent., under paragraph 24, or 
free, under paragraph 653, as we are unable to detect that the 
moss has undergone any process of manufacture." This protest 
brought specifically to the attention of the collector the real ground 
of the objection, viz. that the moss was a crude, unmanufactured 
article, and had not been advanced in value by any process of man- 
ufacture. This was the ground of the objection, as understood by 
the collector, as appears from the report made by the appraiser at 
Baltimore to the collector, in which he states that the importera 
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claim tliat the mercliaiidise should be free, or subject to tbe duty 
of 10 per cent, ad valorem, and reports "tliat the goods in question, 
dyed moss, a sample of wbich is inclosed, are similar in character 
to the merchandise described in décision No. 12,703, made by the 
Hon. board of gênerai appraisers, April 6, 1892. In that case 
the ruling was that the proper classification fell under section i, at 
the rate of 20 per cent, ad valorem." The ruling of the board of 
gênerai appraisers of April 6, 1892, referred to in the above report 
(In re Kraft, G-eneral Appraisers, 1352), had référence to moss 
which had been dyed. The board of appraisers held that the dyeing 
constituted a process of manufacture, and that dyed moss was to 
be classed as a manufactured article not specially enumerated or 
provided for, and was dutiable under section 4, at 20 per cent., and 
was not to be classed as one of the articles enumerated in paragraph 
24, as was claimed by the importer, and dutiable only at 10 per cent. 
ad valorem. In the présent case, on the appeal to the board of 
gênerai appraisers, the only question considered was the sole one 
raised by the protest, viz. was the moss dyed, or in its natural state? 
If it was a natural moss, crude and unmanufactured, it was on the 
free -list, and it made no différence in the considération of the case 
whether it was properly to be classed under paragraph 560 or para- 
graph 653 of the free list of the tariflE of 1890. 

In my opinion, the protest meets aÛ the requirements which hâve 
been held to be essential in such a document. To hold otherwise 
would be to require a technical précision, not only not customary 
in documents of a like nature, but not required in any practical 
affairs. The protest stated the real objection. It raised the real 
question of fact on whicli the classification depended. The col- 
lecter understood precisely what the objection was, and what the 
question of fact was. He referred that question of fact to the local 
appraiser, who examined the goods, and decided the issue against 
the importers. Before the board of gênerai appraisers the same 
question of fact was the only issue, and they had it investigated by 
the government expert, and on his report they decided in favor of 
the importers. I hold that the protest ought to be held suflflcient, 
no matter whether the imported article is exempt from duty unde": 
paragraph 560 or paragraph 653. 

But the gênerai appraisers held that, if the article was to be 
classifled under paragraph 560, then the protest was insufûcient, be- 
cause the importer had cited paragraph 653, and the correctness of 
their ruling in this respect has been raised by this appeal. In the 
case of In re Kraft, 53 Fed. 1016, it was held in the circuit court 
for the Southern district of New York that it djd not appear from 
the wording of paragraph 24 — and consequently of paragraph ."HO, 
which is in similar terms — that those paragraphs were intended to 
apply only to such articles as are drugs. When this question ca^e 
up again before the gênerai appraisers, additional testimony was 
adduced, which has been transmitted with this appeal, which tends 
to prove that ail the articles enumerated in thèse paragraphs are in 
some of their forms known to trade and commerce as drugs, so that 
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to the inference to be drawn from placing paragraph 24 in the act 
under "Schedule A, chemicals, oils and paints," and the fact that 
paragraph 24 is susceptible of the construction that only drugs are 
intended to be enumerated therein, there is now added the fact 
proven that ail the articles enumerated therein are in some of their 
forms known as drugs. It seems to me, therefore, reasonable to 
conclude that paragraphs 24 and 560 cover only such mosses as 
are used as drugs, and that paragraph 653 covers mosses which are 
not used as drugs, and are crude and unmanufactured. The déci- 
sion of the board of gênerai appraisers is afiQrmed. 



HENDRIOKS, Collecter, v. SCHMIDT et al. 

(Circuit Court of Appeals, Second Circuit March 18, 1895.) 

No. 40. 

L CusTOMS DnTiBS — Lien for Patmbnt. 

In respect to a single consignment of goods covered by a single entry, 
the lien of the govemment for payment of the whole duties attaches to 
each and every part thereof ; and where the whole consignment is ware- 
housed under bond, and parts of it are fraudulently withdrawn without 
payment of duties, the coUector is entitled to hold the remalnder until 
the duties on the entire consignment are paid, and Is not bound to sur- 
render the same upon tender of the amount of duties payable upon that 
part alone. 

3. Same— Payment of Duties. 

To constitute a payment of duties upon any particular consignment of 
goods, there must be an latent, both on the part of the Importers and of 
the collector, to apply the money to that consignment. Eeld, therefore, 
that where a check was given by the Importera to an employé wlth direc- 
tions to pay the duties upon a particular consignment, but he absconded 
wlth the same, and It afterwards came into the hands of the collector, 
and was applied by him to the payment of duties upon a différent im- 
portation, this was not a payment of the duties upon the former con- 
signment. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This was an action at law by the plalntiffs, trading under the firm name of 
Charles F. Schmldt & Peters, to recover of the collector of customs of the 
port of New York the possession of 11 cases of Champagne Imported Decem- 
ber 19, 1892, by the steamshlp La Champagne, subject to the payment of cer- 
tain duties, wlth the collection of whleh défendant was by law charged. 

The complalnt alleged a tender of the duty upon such Champagne to tha 
amount of $95.92, a refusai on the part of the défendant to accept the tender, 
to dellver the goods, or to exécute any documents whereby plalntiffs might 
in due course become possessed of such goods, and a conversion of the prop- 
erty to hls own use.- 

Upon trial before a Jury, the court directed a verdict In favor of the plalntiffs 
in the sum of $352, belng the value of the Champagne, wlth Interest, upon 
which verdict judgment was subsequently entered, and défendant sued out 
this wrlt of error. 

C. D. Baker, Asst TJ. S. Atty., for plaintiff in error. 
Benne Lewinson, for défendants in error. 
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Before BROWN, Circuit Justice, and WALLAOE and SHIPMAN, 
Circuit Judges. 

BEOWN, Circuit Justice (after stating the facts). There was lit- 
tle, if any, dispute with regard to the facts in tliis case, whicli were 
substantially as follows: On December 19, 1892, plaintifîs imported, 
per steamer La Cliampagne, 1,420 cases of cliampagne, and gave a 
single bond for wareliousing the same. From that time until Feb- 
ruary 18, 1893, they withdrew from the warehouse, for consumption, 
ail except 50 cases, which were still remaining. On that day their 
agent presented to the storekeeper in charge of the warehouse a 
paper purporting to be a withdrawal delivery permit, whereby he 
was directed to deliver the remaining 50 cases to the plaintiffs, the 
permit stating that the duty had been paid. Believing the permit 
to be Yalid, the storekeeper delivered to the plaintiiïs, at various 
times, 39 cases of the Champagne, leaving 11 cases in the warehouse. 
Some time between that day and the 22d of June, following, the 
customa officers discovered that the permit upon which the 39 cases 
had been delivered had never been presented to the cashier of the 
customhouse, and that his initiais and that of the naval offlcer had 
been forged by a clerk of the plaintiffs who in the meantime had 
absconded, and that the duty had not been paid on the 39 cases drawn 
ont upon such fraudulent permit. Plaintiffs, on June 22d, presented 
a witiidrawal entry and permit, and demanded the remaining 11 
cases, which demand was refused until the duties were paid on 
the 39 cases which had been fraudulently withdrawn. Plaintiffs, 
protesting that the duty had already been paid, tendered a check 
for the sum of $95.92 in payment of the duty on 11 cases, and de- 
manded the possession of the same. The défendant collector refused 
to accept the sum tendered, or to deliver the 11 cases, until the un- 
paid duties on the 39 cases had been paid, claiming a lien on the 
11 cases for the unpaid balance of duties upon the entire consignment. 

Plaintiffs then brought this action for an alleged conversion by the 
collector in refusing to deliver possession of the 11 cases. 

1. The complaint is based upon the theory that plaintiffs were en- 
titled to the possession of the 11 cases upon payment of the duties 
thereon, which amounted to $95.92. But we agrée with the court 
below in holding that they were not entitled to a delivery of the 
11 cases without also paying the duties upon the 39 cases which had 
been previously withdrawn under the fraudulent permit; in other 
words, that the lien of the government upon the whole consignment 
remained, and attached to every part thereof, notwithstanding the 
withdrawal of the 39 cases of such consignment upon which the 
duties had not been paid. No question arises as to the previous 
withdrawal s, as the duties had been paid upon each of such with- 
drawals as it was made. If there had been différent consignments, 
— separate entries of différent classes of goods, — the lien upon 
one consignment would probably not hâve attached to the others. 
But in this particular each consignment covered by a single entry 
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is indivisible, and the lien upon the whole attaches to each and 
every part thereof. 

Analogous cases are those wherein it is held that a shipmaster's 
lien for freight attaches to every part of the consignaient, notwith- 
standing the delivery to the consignée of a portion of the consign- 
ment, although, if the goods of the same owner are sent under dif- 
férent contracte, with a différent terminus in each case, no lien 
attaches for freight under one contract upon goods shipped under 
another. Macl. Shipp. 480; 1 Pars. Shipp. & Adm. 360; Sodergren 
V. Flight, cited in Hanson v. Meyer, 6 East, G22; Potts v. Railroad 
Co., 131 Mass. 455; Boggs v. Martin, 13 B. Mon. 239; Frothingham 
V. Jenkins, 1 Oal. 42; Fuller v. Bradley, 25 Pa. St. 120. 

2. The case made by the complaint having been thus disposed of 
by the adverse ruling of the court below, plaintiffs attempted to 
maintain their right to recover by proving that the duties upon the 
50 cases remaining in warehouse February 18, 1893, had in fact been 
paid, and that the amount tendered on June 22d, if accepted, would 
hâve been a double payment upon the 11 cases. The facts estab- 
lished by them were substantially as follov^^s : 

On February 18, plaintiffs made a check of which the foUowing 
is a copy: 
"No. 20,925. New York, 2/18, 1893. 

"The Gernian American Bank: Pay to the order of collecter of customs, 
for duty, eight hundred and fifty-four 00/100 doUars. 

"Cliarles P. Schmidt & Petei-s. 

"$854.00/100. By Helnrich Imhorst, Atty." 

This check was intended for the payment of the duties upon the 50 
cases, as well as for other importations, and was given to a boy to 
take to the customhouse, to obtain the usual permit for the with- 
drawal of the Champagne. The boy absconded, and the check was 
subsequently returned as paid, in the usual course of business. 
There is some uncertainty as to what was done with the check after 
its delivery to the employé; but it appears to hâve been received at 
the customhouse, through other parties than the plaintiffs, in pay- 
ment of duties upon a wholly différent importation, and that the 
collecter took it without notice, except as such notice may appear 
npon the face of the check, that it was to be applied to any spécifie 
purpose. 

From this statement of facts, it is entirely clear that there was 
no actual payment of duties upon this consignment which would 
render the collector chargeable with a tortious conversion, upon his 
refusai to deliver the Champagne. To constitute a payment upon 
that consignment, there must hâve been an intent on the part of the 
plaintiffs to pay the duties upon such consignment, and a corre- 
sponding intent upon the part of the collector to apply that payment 
upon the same consignment. Granting that the plaintiffs had this 
intent in drawing the check, no such intent was ever conveyed to 
the collector. Plaintiffs intrusted the check to an employé, with 
instructions to pay the duty upon the 50 cases, and thereby made 
him their agent for that purpose. Exactly what he did with the 
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check does not appear, but it does clearly appear that ît was never 
made uise of for that purpose; that the coUector, when he received 
it, was not informed that it was not intended for duties upon that 
importation; and that he in fact applied it to a différent importa- 
tion. TJnder such circumstances, there was obTiously no auch 
meeting of minds as constituted an agreement on one part to pay 
the duties, and on the other part to receive the money for that pur- 
pose. 

Hence it is quite clear that the plaintiffs mistook their remedy, 
and, if they hâve any cause of action at ail, it is against the collecter 
for a conversion of the check, and not for a conversion of the Cham- 
pagne. The title to the Champagne would not pass, freed of the 
lien, until the duties had been actually paid, and the money received 
by the collecter, with intent to apply it to that purpose. 

The judgment of the circuit court must therefore be reversed, and 
a new trial granted. 



HORN V. BERGNER et al. 
(Oh-cuit Court, D. Maryland. May 13, 1895.) 

1, Patents— Invention. 

A method of overcomlng disadvantages and difficultles In the use of 
celluloïd for covers for books, albums, and llke articles, by forcing the 
whole cover, with the celluloïd veneering attached, into a heated die hav- 
ing the exact shape requlred, held to show Invention, it appearing that the 
method produced beautlful, artistlc, and commerclaliy successful results, 
and was hit upon by the patentée only after continued experlment, and 
that it was not discovered by others long engagea In applying celluloïd 
veneering to such articles. 

2. Samb — Bock Coveks. 

The Hafely patent, No. 488,630, for a method of applying celluloïd 
veneering to the covers of books, albums, and other like articles, held valid, 
and infringed. 

8. Same— Marking "Patentkd." 

Failure to give notice, 'or to mark an article "Patented," as provided In 
Rev. St. § 4900, only affects the question of damages, and not the rlght to 
an injunction. 

This was a bill by William 0. Horn, président of Koch, Sons & Co., 
an unincorporated joint-stock company, against Frederick Bergner 
and others, for infringement of a patent. 

Witter & Kenyon, for complainant. 
H. T. Fenton, for défendants. 

MORRIS, District Judge. The complainant îs an unincorporated 
joint-stock company, under the laws of New York, suing by its prési- 
dent, as the assignée of patent No. 488,630, December 27, 1892, grant- 
ed to Alfred 0. Hafely, who is also a member of the complainant 
company. The défenses are want of novelty, want of patentability, 
want of notice of the patent, and noninfringement. The patent is 
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for a methiod of maEing corners, covers, and IDte parts for books, 
boxes, and similar articles of celluloïd or kindred material. It ap- 
pears from the testimôny that sheet celluloïd, which is made of ex- 
trême thinness, and -whicli in sheets la highly elastic, dense, and 
durable, and susceptible of a higb polish, and may be tinted of anj 
color, and which can be rendered plastic by beat, had, before the 
alleged invention of Hafely, been used as a Teneering for the covers 
of albums and books. The sheet of celluloïd having been embossed by 
any desired design by being pressed between heated dies, and, being 
eut to proper sizes, was cemented to the f oundation for the cover, and 
the edges were turned over upon the cover andtaadefastby cément or 
glue or small métal fastenings. The resuit of this method was very 
unsatisfactory, particularly at the corners. The beauty of the sheet 
oelluloid largely consists in its resemblance to solid ivory, and to 
the impression on the sight and sensés that it is not a thin veneer, 
but that the cover was made of a solid material. In turning the sheets 
of celluloïd over the corners, prior to Hafely's alleged invention, 
there was always some wrinkling, or f ullness, or want of smoothness, 
or physical indication of some kind which disclosed that the celluloïd 
was but a thin, applied veneer, and this marred the effect and mer- 
chantableness of the resuit. So much was this the case that it was 
usual to make the sides of the cover of celluloïd, but to make the 
covers of plush, so as to conceal this defect, and for this reason the 
use of celluloïd for album covers was quite limited. Hafely, with 
other associâtes in the complainant joint-stock company, was en- 
gagea in the manufacture of albums, f ancy boxes, and similar articles, 
and for some time was unable to overcome this difflculty, which, for 
the purposes of manufacture, was a great obstacle in the use of 
eheet celluloïd. After trials and experiments, he hit upon the 
method which he bas patented, and which bas now produced results 
which are very beautiful and artistic, and which hâve obtained 
great commercial success. The covers of such albums and books 
and similar ai-ticles, in order to bave the substantial appearance re- 
4juired by the ornamentaJ figures embossed on the sheet celluloïd 
veneering, must be made thick, of wood or paper boards, or fllled 
in with padding, and the corners must not be sharp and rectangular, 
but should be rounded and beveled, or cup-shaped, as the complain- 
ant's expert bas called them. The discovery of Hafely was that, 
while the celluloïd sheet veneering could not be bent lo the shape of 
thèse corners, if a die was prepared which had the exact shape of 
the corners, and was heated, and the whole cover, with the celluloïd 
veneering attached, was forced into the die, the celluloïd took the 
exact shape of the corners. The beat rendered the sheet plastic, 
and conf ormed the molecular arrangement of its substance to the re- 
quired form, and the polish of the surface was not impaired, and the 
appearance was that of a solid block of celluloïd or ivory. The press-' 
ing of the cover or corners into the heated die left the sheet with the 
edges turned up at right angles to the plane of the cover, and he 
found that if thèse edges were by the application of a heated iron 
tturned over flat against the upper side of the cover, and suffîcient 
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beat applied at the corners to bleud the lapping material together, 
then the appearance was that of a solid cover, durable, and pleasing 
to the eye and touch. Hafely's spécification is as follows: 

"The object of my invention Is to produce covers, corners, and lilie articles 
for books, boxes, albums, and other uses, which sliall bave certain orna- 
mental features, not heretofore accomplished, and wbich may be readily and 
economically manufactured, may be somewbat elastic, and of shapes whieh 
do not tend to injure surrounding objects. * • * i hâve * * * diseov- 
ered a new and useful manner of preparing such covers and corners from thin 
sheet celluloïd or other substance rendered plastic by beat, and the.finished 
article can thereby be made to possess features not heretofore possible by any 
method I am aware of. The elasticity of the celluloïd, together with its plas- 
ticity when warm, renders it peculiarly adaptable to my invention; and, as 
it may be made transparent, translucent, or tinted and grained, I am en- 
abled by embossing, and by the use of suitable coloring, and suitable tinteii 
backings beneath it, to obtaln a variety of beautiful effects. ♦ * * In mak- 
ing box covers according to my invention, I may employ a wooden frame, B, 
which is sho-wn in cross section in Fig. 3, and is provided with ornamental 
moldings as shown. The celluloïd sheet, eut to the proper size, and embossed 
with ornamental figures, as will hereinafter be deseribed, as plainly if pre- 
ferred, is then laid upon the frame. A heated matrix corresponding in shape 
to frame, B, is then brought down, and the celluloïd, which is heated, and 
rendered plastic, thereby is pressed into shape between the matrix and the 
frame, the latter forming a patrix therefor, to which the celluloïd conforms. 
It is préférable to first coat the frame with celluloïd cernent, so that the 
celluloïd, when. pressed Into place by the heated die, may be firmly cemented 
to the frame. After this opération, the edges of the celluloïd sheet project 
perpendicularly from the frame. They may then be heated and turned down, 
as in figure 2, and a flat, heated iron applied to them. By a pressure from 
or against the heated iron the overlapping corners are thoroughly blended and 
united. * * ♦ i form covers for books and albums in a similar manner. 
Preferably, however, the cover is embossed, and its edges turned at right 
angles, as shown In Fig. 7, by means of two heated dies, which render the 
material plastic, and capable of taking up the curved outline required. A 
pad made of wadding or other soft material is then substituted in the place 
pf the patrix die, as in Fig. 8, and the corners turned over, and secured at 
the rear of the cover, as is shown in Fig. 6, in a manner substantially the 
same as in the case of the box just deseribed. * * * The construction may 
be modified somewhat by substituting a permanent patrix in the process of 
embossing and turning up the edges upon the back of such patrix to form a 
cover for eJther boxes or albums. * * * In the forms heretofore deseribed, 
the fiiiished article has contained a frame, of permanent padding, to which 
the celluloïd is secured. In figures 10, 11, and 12 is shown, on the other hand, 
a cover adapted to be fitted over, and to be secured to, the finished cover of 
a book or album. In forming this corner, the sheet of celluloïd is first eut to 
a suitaKe blauk, as in figure 10. This blank has the side flaps which turn 
over the edges of the book, and the flap or tongne to cover the corner where 
the two flaps meet. The blank is first pressed between two suitable dies, 
which are heated, and render the blank soft and plastic. By thèse dies the 
central or exposed portion is embossed with ornamental designs, and given 
the rounded form shown in figure 12 at B. The flaps, 0, and the tongue are 
turned up at right angles on the line, F, and présent the appearance indicated 
by dotted lines in figure 12. The flaps and tongue are then treated with suit- 
able cernent, and subjected to pressure between the flap back of the patrix 
and a heated plate, and by this action of beat and pressure are secured to- 
gether, and securely blended, as shown in figure 11. The corner Is now com- 
plète, and may be removed from the die, and the patrix slipped out of it. A 
full celluloïd side or cover of a book may be made in a manner similar to the 
corner just deseribed, it being only necessary to use a blank, dies, etc., pro- 
vided with two instead of one corner." 
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The clàims are: 

"(1) The method of making coTers, corners, and llke parts of books, boxes, 
and other uses of sheet celluloïd or klndred materlal, rendered plastic by 
beat, whlch consists of formlng up Its border by suitable dies, flrst at rlgbt 
angles, and then parallel to the cover or corner, and unitlng them by the ap- 
plication of beat and pressure, substantlally as set fortb. (2) Tbe method of 
making covers, corners, and like parts of books, boxes, and other uses, of 
eheet or kindred materlal, rendered plastic by beat, whlch consists of form- 
lng up Its border of suitable dies, flrst at right angles, and parallel to the 
cover or corner, uniting and blending them by the application of beat and 
pressure, and padding or filling the interior so formed, substantlally as set 
forth. (3) The method of making corners, covers, and like parts for books, 
boxes, and other uses, of celluloïd or other materlal that may be rendered 
plastic by beat, whlch consists in applying beat and pressure by suitable 
dies, foldlng over the borders, and cementing or otherwise securing them to- 
gether, substantlally as set forth. (4) A cover or corner for books, boxes, and 
like uses, consisting of sheet celluloïd or klndred materials, and provlded 
wlth round corners, the borders of the said cover or corner being folded over 
upon its back, and a tongue or flap at meeting edges of said borders, cemented 
or otherwise secured thereto, substantlally as and for purposes set forth." 

It is quite true, as urged by the défendants, that the use of heated 
dies in embossing figures upon sheet celluloid was well known at 
the date of Hafely's patent, and, indeed, the sheets used for his 
purposes are often furnished to the trade by manufacturers, already 
embossed with a central figure, but it is very remarkable that, if 
Hafely's method of forming album covers of celluloid required no 
invention, it was not practiced before he disclosed it in 1890 or 1891. 
Sheet celluloid was to be had ever since Hyatt invented the process 
of making it in 1878. The beauty, usefulness, and commercial success 
of the articles made after Hafely's method are no-t questioned, and 
yet it does not appear that any one, before his Invention, was ever 
able to apply sheet celluloid successf ully, as he has applied it. It 
appears to me by no means obvious that the resuit sought for was 
to be obtained by having a heated die just the size and shape of the 
box cover or album side, which would f orm up the round corners, and 
tum up the sides at the edges by tuming over the edges with a 
heated tool. The experiments of LefEerts, a witness for défendants, 
who for 15 years had been a manufacturer of sheet celluloid, in mak- 
ing a round corner of celluloid suitable for pocket books, as a substi- 
tute for métal corners, and his failure, show the difiBculty, and sEow 
that Hafely's method was not one which even an experienced work- 
man in celluloid would hit upon. It seems to me that both the 
Qovelty and the patentability of Hafely's method are f ully sustained. 

With regard to the défense of public, authorized use for more than 
two years before the application for a patent, I do not think the 
évidence in support of this défense is convincing. It is true that the 
substance of Hafely's invention was contained in a prior application, 
which he made on September 25, 1889, and subsequently abandoned. 
This was two years and seven months prior to the application on 
which his patent was granted. Hafely testifles that album covers 
made by this process were not put upon the market until 1891, or 
the latter part of 1890, which was within two years of his second 
application. 
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Tt Î8 contended that there is no évidence of înfringemenï, 
and that the spécimens of défendants' manufacture were pur- 
chased before the assignment of the patent to the complainant Com- 
pany; but in the testimony of défendant William Bergner he speaks 
of having begun the manufacture of albums, such as the one offered 
in évidence by the complainant as an infringement, in 1892, and as 
having continued to manufacture them, and describes the process 
now practiced by the défendant. His testimony is a practical admis- 
sion of the continued manufacture. He describes the process which 
the défendants now use, and claims that they do not use the heated 
die to turn up the sides, but, after placing the sheet of celluloid be- 
tween two heated dies to emboss it, they use a heated brake to turn 
up the sides, and bend them over onto the cover, and then use a heated 
tool to flatten them down on the inside of the cover. The spécimen 
produced by Bergner to illustrate his process clearly shows that what 
he calls the embossing die is the exact size and shape of the cover; 
that it bas the exact shape of the beveled edge, and rounded, cup- 
shaped corners; and that the sheet of celluloid, upon being forced 
into this heated die, is permanently molded into the exact shape of 
the edges and corners of the cover. It may be true that the sides are 
not turned up exactly at right angles to the plane of the cover; but 
they are turned up sufiSciently to permanently take the shape of the 
edges and corners, and the heated brake used merely complètes the 
turning over. The spécimens clearly show that the défendants 
osed, and continued to use up to the taking of the testimony, ail the 
essentials of complainant's patented process. 

Another défense is that the complainant's articles were not marked 
"Patented," as provided by section 4900, Rev. St, and that no notice 
was given to the défendants. Whatever doubt there may be, under 
the proofs, as to marking the complainant's articles "Patented," I 
think the actual written notice is suflQciently proved; but, at the 
most, the want of notice or marking would only affect the question 
of damages, but not the right to an injunction. The complainant is 
entitled to the asual decree for an injunction and an accounting. 
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UNITED STATES v. TINSLET. 

(Circuit Court of Appeals, Fourth Circuit May 28, 1895.) 

No. 94. 

Peactice— FiNDiNGS— Suit against thb United States. 

Where, In an action brought against the United States, pursuant to the 
act of March 3, 1887 (24 Stat 505), the facts are undisputed, no answer 
being interposed on belialf of the government, but questions of law only 
being argued on the plaintifC's pleadlngs, an opinion in writing, by thé 
court, which expressly or impliedly flnds ail the necessary facts, and gives 
Judgment for the amount allowed, though it does not state separately flnd- 
ings of fact and conclusions of law, is a suflBlcient compliance with the re- 
quirements of the statute as to the décision of the court, although it is 
the better practice to make such separate flndings and conclusions. 

In Error to the Circuit Court of the United States for the West- 
ern District of Virginia- 

This was an action brought by William B. Tinsley, chief super- 
viser of élections for the Western district of Virginia, against the 
United States, pursuant to the act of March 3, 1887, to recover fées 
as such superviser. The circuit court gave judgment for the plain- 
tiff. Défendant brings error. AiBrmed. 

A. J. Montague, U. S. Atty. 
William B. Tinsley, pro se. 

Before GOFF and SIMONTON, Circuit Judges, and SEYMOUE, 
District Judge. 

SniONTON, Circuit Judge. This case comes up on a writ of 
error to the circuit court of the United States for the Western dis- 
trict of Virginia. The action was brought in the circuit court under 
the provisions of the act of congress entitled "An act to provide 
for the bringing of suits against the United States," approved March 
3, 1887 (24 Stat. 505). 

The plaintiff below (défendant in error hère) in September, 1891, 
flled his pétition against the United States, claiming payments for 
certain items in his account against the government as chief super- 
viser of élections, which had been presented to and disallowed by 
the first comptroller of the treasury. The disallowed items are as 
foUows: 

Date of Treas. 
Adjustment. , Rept. Charge or Item Disallowed. Amount. 

Peb. 21, 1887. 100,901. Blank oaths, etc., furnished supervisors.. $14 00 

AprilO, 1889. 118.838. Blank oaths, etc., furnished supervisors,. 14 00 28 00 

Feb. 21, 1887. 100,901. Indx. 810. Comrs. of Bup'rs, 810 fol 121 50 

Nov. 10, 1890. 124,515. Indx. 65. 65 fols., at 15 cents 9 75 181 25 

Feb. 21, 1887. 100,901. Admrs. 10 oaths of office to Sup'rs 8 50 

AprilO, 1889. 183,838. Recording and Indx. names, returns, Kpts., etc., 

' of Sup'rs, 5,035 fols., at 15 cents 755 25 

Nov. 10, 1890. 124,515. Fllg. 65 recommendations of Sup'rs 6 50 

Nov. 10, 1890. 124,515. Copies of Sup'rs' Bpts. furnished in criminal 

cases, is of eleo. laws 129 15 

Total $1,052 65 

v. 68F.no. 4— 28 
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With the pétition, as an exhibit, he filed a full statement of the 
disallowances on his whole account by tbe flrst comptroUer, with 
the reasons for such disallowances. Thèse reasons are not for non- 
performance of the services rendered, but for illegality of the char- 
ges. No answer or other pleading was interposed. But both sides 
flled briefs of argument. After hearing, the court rendered its 
opinion on each item of the claim nominatim, and allowed every 
item but the one for |6.50, stating the amount allowed, and the rea- 
sons for the allowance. On the same day the judge flled his judg- 
ment, reciting the proceeding; that it is a claim for fées disallowed 
in plaintiff's account for services as chief superviser of élections 
for the Western district of Virginia, properly made out and duly 
approved by the court, and presented to the proper aecounting ofQ- 
cers; that the pétition was duly flled and served, and évidence in 
support of the same heard. Then follows the order that the plain- 
tiff recover of the United States the sum of |1,046.15, with inter- 
est at 4 per cent, per annum. From this judgment, after motion 
for new trial made, ref used, and exception taken, a writ of error 
was sued out from this court. 

There are seven assignments of error. The seventh will be flrst 
considered, as it goes to the whole case. It is in thèse words: 

"In failing to make spécifie findings of the facts in the case, as required by 
section 7 of the act of March 3, 18S7 (24 Stat. B05)." 

The section provides that: 

"It shall be the duty of the court to cause a wrltten opinion to be flled In the 
cause setting forth the spécifie findings by the court of the facts therein and 
the conclusions of the court upon ail questions of law involved in the case 
and to render Judgment thereon." 

The court in this case flled an opinion, but did not file a sep- 
arate flnding of facts, foUowed by conclusions of law. The suprême 
court of the United States, in O'Eeilly v. Campbell, 116 U. S., at 
page 421, 6 Sup. Ct. 421, discussing a case very similar to this says : 

"Findings are not to be construed with the strlctness of spécial pleadlngs. 
It is sufflcient if from them ail, taken together with the pleadings, we caa 
see enough upon a fair construction, to justify the judgment of the court, not- 
withstanding their want of précision and the occasional Intermixture of mat- 
ters of fact and conclusions of law. Defeets of form should be called to the 
attention of the trial court by the objeoting party, and the requisite correction 
of the findings would seldom be denied." 

It may be remarked in passing that the plaintiff in error had an 
opportunity of doing this when he made his motion for a new trial, 
and did not avail himself of it. The pleadings in this case set out 
in full the items of the account claîmed, accompanied by the full 
text of allowances and disallowances by the department. Thèse 
showed that no facts were disputed, and that the questions were ail 
questions of law. The course pursued by the district attorney, in- 
terposing no formai déniai, and proceeding to an argument on the 
pleadings of the petitioner, leads to the conclusion that the fact 
of service was not disputed, and that his objections were as to the 
legality of the charges. From thèse enough can be seen to enable 
an examination into the judgment of the court There were four 
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essential facts to be found in tbis case: (1) That tlie claimant was 
the çMef superviser of élections for the Western district of Virginia; 
(2) that his account or fee bill was duly presented to the treasury 
department, as required by law; (3) that the items and amounts of 
the said account hâve been disallowed by the said department; (4) 
that the services charged for in said account hâve been duly per- 
formed by claimant as said chief superviser. The opinion opens 
with the statement that the pétition is filed by William B. Tinsley, 
chief superviser of élections for the Western district of Virginia, 
under the act of congress of March 3, 1887, to recover fées claimed 
to be due Mm, which hâve been disallowed by the first comptrollef 
of the treasury. Then it gives the amount of thèse fées, — 11,052.65. 
The opinion then states each item in détail : (1) Printing blanks for 
pétitions, oaths, and notices, $28; (2) indexing 873 commissions or 
appointments of supervisors, $131.25; (3) administering the oath of 
oflSce to 10 supervisors, |2.30. It is impossible to read what is 
said of thèse items without concluding that the court not only 
passed upon the validity of the charges, but on the fact of the serv- 
ice also. Without this it could not hâve allowed the charge. In 
the fourth item, recording and indexing names, etc., of supervisors, 
the court refers in terms to the évidence, and in doing so statea "the 
facts found from the évidence" (Insurance Co. v. Tweed, 7 Wall., 
at page 51), and on thèse facts allows the amount charged, — f 7S3.25. 
So, with the sixth item, it states the fact that copies of the reports 
of supervisors were fumished to the United States attorney to be 
used by him in criminal prosecutions, and adopts the évidence that 
thèse copies were furnished by request. Having thus gone into 
the items of the account in détail, and stating in figures the sum 
allowed in each item, and the amount of one disallowance, the 
judgment of the court gives the exact aggregate sum allowed. This 
takes the case ont of U. S. v. Olark, 94 U. S. 75. 

It is better practice to state the findings of fact distinctly, and 
afterwards to set forth the conclusions of law. The statute, how- 
ever, requires the court to flle a written opinion, and to render 
judgment thereon. When the facts do not seem to be disputed, 
and when the only questions made are whether the charges are ac- 
cording to the written law, it is difficult in an opinion to pursue 
any other course than that taken hère. At ail events, when, as 
in this case, the pleadings, exhibits, opinion, and judgment enable 
this court to see enough, upon a fair construction, to justify the 
judgment of the court below, it would push a regard for mère form 
very far if the cause were remanded solely for the purpose of chan- 
ging the mode of presenting the conclusions of the circuit court. 
This assignment of error is overruled. Of the other assignments 
of error, five go to the several items, and the sixth to the aggre- 
gate of them, Each of thèse has been considered, and the argu- 
ments against them, but no error in the ruling of the court has 
been seen. 

The decree of the circuit court is aflSrmed. 
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KINNB et al. T, LANT. 

(Circuit Court, E. D. Mlchlgan. May 13, 1895.) 

No. 8,056. 

1. Removal of CAnsBs — Motion Noticbd aftbb Applicatiok — Waiveb of 
Irreqularitt. 

Where, after a pétition and bond for removal of a cause from a state 
court bave been filed, but before they bave been called to the attention of 
or passed on by such court, a motion is made therein by the défendant, 
which is afterwards brought on for hearing in the fédéral court, the plain- 
tlfC waives any irregularity, by seeking an adjournment of the hearing In 
the fédéral court for hls own convenlence, without objection on such 
ground. 

3. Samb— Appeabancb. 

A pétition for removal of a cause from a state to a fédéral court, which 
Is qualified by a statement that the attorneys for the petltioner appear 
specially for the purpose of such pétition only, does not constitute a gên- 
erai appearance or cure defects in the service of process. 

3. Service of Procbss— Privilège of Suitor. 

A suitor who bas come from bis home into a foreign jurisdiction, upon 
the request of his counsel and for the purpose of consultation with such 
counsel during the argument of a demurrer, is privileged from the service 
of process, in any part of such jurisdiction, during the argument and penS- 
ing a temporary adjournment thereof for the convenlence of the court. 

This was an action by Edward D. Kinne and Otis G. Johnson, 
surviving executors of the estate of Lucy W. S. Morgan, deceased, 
against George Lant, Sr. It was commenced in a court of the 
state of Michigan, and removed into the fédéral court by the défend- 
ant, who now moves to set aside the service of process. 

Lawrence & Butterfleld and Bowen, Douglas & Whiting, for 
plaintiffs. 
Fraser & Gates, for défendant. 

SWAN, District Judge. This is an action on the case commenced 
in the circuit court for the county of Washtenaw, on the 26th day 
of September, 1894, by the service of a summons upon the défendant, 
by the sherifif of Washtenaw county. On the 28th of September 
défendant filed his pétition in the circuit court for the county of 
Washtenaw, for the removal of the cause to this court. This pé- 
tition was duly verifled, and was accompanied by the bond required 
by the act of congress of March 3, 1887, and it was qualified upon 
its face by the statement that the attorneys for the petltioner ap- 
peared specially for the purpose of the pétition, and not otherwise. 
The pétition was not presented nor called in any manner to the 
attention of the state court. On the next day the défendant en- 
tered, in the state court, a motion to set aside the service of process 
upon him, on the ground that such service was made while he was 
in attendance upon this court as a suitor in equity, and during the 
pendency of a hearing herein in a cause in which the défendant was 
complainant, and the plaintiffs in this cause, and others, were de- 
fendants, and therefore was privileged from the service of process 
of the state court. This motion was erroneously entitled in the 



KIMNE ». LANT. 437 

circuit court for the county of Wayne, and carefully disclaimed any 
and ail intention of entering an appearance to the action in the 
State court, except for the purpose of the motion, and expressly lim- 
ited défendant'» appearance to said purpose only. The notice at- 
tached to the motion notifled the attorneys for plaintiffs that the 
motion was entered in the spécial motion book kept by the clerk 
of the circuit court for the county of Washtenaw, in his ofllice, in 
the city of Ann Arbor, in said county, and that the attorneys for 
the défendant "appeared specially in the cause, for the purpose of 
said motion only, and that the making of said motion is in nowise 
a waiver of any proceedings to remove said cause to the circuit court 
of the United States for the Eastem district of Michigan," and also 
that the proceedings for such removal were for the primary purpose 
of invoking the judgment of said United States court upon the ju- 
risdictional question of said defendant's privilège as a suitor therein, 
upon the facts set forth in said motion and affidavit. Notice of 
this motion was duly served upon the attorneys for the plaintiffs 
in the cause, in the state court, on the day of the flling of the same 
in said court. On the 2d day of October. 1894, upon defendant's 
application to the court, the circuit court for the county of Washte- 
naw made an order removing the cause to this court upon the said 
pétition of défendant. After the flling of the transcript of the rec- 
ord in this court, the motion to vacate and set aside the service 
of the process made upon défendant, Lant, was noticed for hearing 
in this court. Upon the application of plaintiffs counsel, the 
hearing was postponed to meet his convenience, and, at the ad- 
journed time, was duly heard. The défendant, Lant, is a. résident 
of Evansville, Ind., and a citizen of said state. The plaintiffs 
are citizens of Michigan. At the time of the service of the sum- 
mons upon défendant, a hearing was in progress in the suit pend- 
ing in this court, in equity, wherein said Lant is complainant, and 
the plaintiffs in this cause, and others, are défendants. Under the 
advice of his counsel, whose afiBdavit establishes that he required 
the présence of Lant in the equity cause upon the argument of 
the demurrer to the bill of complaint filed by him in this court, 
Lant came into this district, both to attend the argument and also 
to confer with his counsel, at the latter's request, concerning cer- 
tain matters of fact connected with said equity cause, and the man- 
agement thereof. It also appears, by Lant's affldavit and that of 
his counsel, that he came hère, upon that occasion, under the as- 
surance of his counsel, Jasper P. Gates, Esq., that while in the East- 
em district of Michigan, for the purposes aforesaid, he would be 
privileged from the service of légal process, and would be protected 
therefrom by this court, in which his suit was pending. The de- 
murrer to the bill in equity was heard in part on the 21st of Sep- 
tember, 1894, and déponent was présent, as he states, pursuant to 
said advice, and for the purposes above stated. Because of other 
business before the court, the argument of the demurrer was not 
concluded, and the further hearing thereof was postponed, under 
the intimation that the court would hear the conclusion of the ar- 
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gument during the then présent week. Lant was adrised by Us 
counsel that Ms privilège and exemption from the service of process,- 
as a party to the cause in equity, continued, and he stayed, for 
the purpose of consulting and advising with his said counsel with 
référence to the cause, and its conduct, until the conclusion of the 
argument upon the demnrrer. Pending the resumption of that 
argument, and under the advice of his counsel, Lant remained in th«^ 
district. While so waiting the convenience of the court in the prem- 
ises, Lant went to the city of Ann Arbor, in this district, for the 
purpose of making inquiries relative to certain matters of fact con- 
nected with his cause in this court, and while there was served with 
the summons at the suit of the plaintiffs in this cause, which serv- 
ice he now asks to be vacated and held for naught, on the ground 
that he was privileged theref rom as a suitor attending this court. 

1. The first ground of objection on the part of the plaintiffs to 
the motion is that the same is not properly before the court, be- 
cause it was entered in the state court after the pétition and bond 
for removal had been flled; and, coupled with this, it M'as also urged 
that the motion, being entitled in the circuit court for the county 
of Wayne, instead of the circuit court for the county of Washtenaw, 
was not properly before the court. Both thèse objections are purely 
technical, and if they possessed any original force, hâve been waived 
by the conduct of plaintiffs' counsel in recognizing them as properly 
before the court, and requesting postponement of the argument upon 
the motion, thereby leading the défendant to assume the regularity 
of the paper and tlae procédure for the relief prayed. In this view 
of the matter, it is unnecessary to décide whether the state court 
lost jurisdiction of the cause by the mère act of flling the pétition 
and bond for its removal, so that the subséquent flling of the motion 
in that court, before the pétition and bond for removal were called 
to the attention of the state court, was entirely nugatory. It would 
seem, notwithstanding it has frequently been said in terms "that 
the flling of the pétition and bond for removal deprive the state 
court of jurisdiction," that some further act would be necessary 
to work that resuit, and that it would not be successfully claimed 
that a party would be entitled to the removal of a cause by the 
niere deposit and flling of the papers with the clerk of the "state 
court, without advising the court itself of his action, and asking, 
at least, for the usual order of removal. He could not, for example, 
sit silently by, and permit the court to dispose of his cause, without 
insisting upon the rights to which his compliance with the removal 
act would entitle him. But inqniry into the effect of the mère flling 
of the pétition and bond is made immaterial by the récognition by 
plaintiffs' attomeys of the motion as one proper to be heard in 
this court, and ignoring the clérical error in the name and the ir- 
regularity, if any, of flling the motion in the state court, after hav- 
ing flled therein the pétition and bond for removal. Had thèse 
objections been promptly made, and notifled to counsel as objections 
to the propriety of the motion, a différent question would hâve been 
presented. 
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2. The next objection made to the motion is that the filing of 
the pétition for removal was an appearance and a waiver of any 
objection of the service of process. If the pétition for removal had 
been unqtialifled, this would doubtless defeat the motion, agreeably 
to the rule that a gênerai appearance heals ail defects in the service 
of process, but this is not the case hère. The pétition for removal 
was signed, "Fraser & Gates, attorneys for said petitioner, who ap- 
pear herein specially for the purposes of the above pétition, and 
not otherwise." It is properly conceded by plaintiffs that where 
a spécial appearance is entered in the first instance, and limited 
solely for the purpose of removal, it is not a waiver of defect in the 
service of process, nor a submission by the party sued to the juris- 
diction of the court. The authorities to this eiîect are numerous: 
Parrott v. Insurance Go., 5 Fed. 391 ; Small v. Montgoraery, 17 Fed. 
865; Miner v. Markham, 28 Fed. 387; Perkins v. Hendryx, 40 Fed. 
657; Golden v. Morning News, 42 Fed. 112; Clews v. Iron Co., 44 
Fed. 31; Reifsnider v. Publishing Co., 45 Fed. 433; Bentlif v. Fi- 
nance Corp., 44 Fed. 667; Hendrickson v. Railroad Co., 22 Fed. 569; 
McGillin v. Claflin, 52 Fed. 657; Raihvay v. Brow, 13 C. C. A. 222, 
65 Fed. 941, 950; Southern Pac. Co. v. Denton, 146 U. S. 202, 13 Sup. 
et. 44; Goldey v. Morning News of New Haven, 15 Sup. Ct. 559. 

In Eailway Co. v. Pinkney, 149 U. S. 194, 209, 13 Sup. Ct. 859, 
the question of the eff ect of a spécial appearance under the statute 
of Texas was considered by the court, it being contended in argu- 
ment that as the statute of that state made an appearance to ques- 
tion the jurisdiction of the court a gênerai appearance, so as to bind 
the person of the défendant, the statute must be followed in the 
fédéral courts in that state. The court say : 

"The effect of a statute of a state giving such an opération to an appearance 
for the sole purpose of objecting to the jurisdiction of the court would be 
practically to defeat the provisions of the fédéral statutes which entitle it to 
the rlght to hâve this court review the question of the jurisdiction of the 
circuit court. Under well-settled principles, this could not and should not 
be permitted, for wherever eongress has legislated on or in référence to a 
particular subject Involving pract'ice or procédure, the state statutes are 
never held to be controUlng. In Harkness v. Hyde, 98 U. S. 476, it was held 
by this court that iUegality in the service of process by which jurisdiction 
is to be obtalned is not walved by the spécial appearance of the défendant 
to move that the serrice be set aside, nor, after such motion is denied by his 
answering to the merits. Such IUegality la considered as walved only when 
he, without havlng Insisted upon it, pleads in the first instance to the merits." 

The court therefore, it being established that the plaintiff in error 
was never brought before it by any proper or légal process, held the 
circuit court was without jurisdiction to proceed in the case, and rê- 
ver sed its judgment. 

3. The main question argued in support of the motion was the 
amenability of défendant, Lant, to service of process, he being then 
in attendance in this district as a suitor in this court A défendant 
hère as a suitor, and not within the jurisdiction of his résidence, ia 
generally privileged from arrest on civil process, and equally from 
the service of such process while going to and returning from at- 
tendance upon the suit to which he is a party, and is entitled to the 
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Bame exemption if he cornes as a witness in the cause. Tliat both 
suitors and witnesses are exempt from arrest in a jurisdiction other 
than that of their résidence, during the trial or hearing of a cause in 
which they are concerned, and for a reasonable time after its conclu- 
sion, in the court in which they hâve attended, is generally held, and 
"the reasons for such exemption are," as said by Judge Cooley in Mitch- 
ell V. Circuit Judge, 5a Mich. 542, 19 N. W. 176, "applicable, though 
with somewhat less force, in other cases also," In Harris v.Grantham, 
1 N. J. Law, 142, it was held that eren a common appearance could 
not be secured by serving a capias on a party while in attendance on 
the court. In Hammerskold v. Kose, 7 Jones (N. 0.) 629, it was held 
that the privilège of immunity from the service of process belonged 
to the suitor, not only when in attendance upon court, but while 
going to and remaining at court, and returning home. In Matthews 
v. Tufts, 87 N. Y. 568, it was ruled that where the défendant in any 
action is a nonresident, the summons cannot be served upon him, 
while he is attending the court of that state as a party. In Bank v. 
McSpedan, 5 Biss. 64, Fed. Cas. No. 7,582, the court held a nonresi- 
dent exempt from service of process, if he cornes into the state for 
the purpose of presenting or defending a cause. In Parker v. Hotch- 
kiss, 1 Wall. Jr. 269, Fed. Cas. No. 10,739, the suitor attending court 
was held privileged from service of process either by summons or 
capias. The case of Blight v. Fisher, Pet C. C. 41, Fed. Cas. No. 1,542, 
holding that the privilège of a suitor or witness extended only to 
exemption and from arrest, was overruled by Judge Kane in Parker 
V. Hotchkiss, cited supra, with the concurrence, as stated by him, of 
Mr. Justice Grier and Chief Justice Taney. In Bridges v. Sheldon, 
18 Blatchf. 507, 515, 7 Fed. 17, the question is elaborately considered 
by Judge Wheeler, who says: "The privilège to parties to judicial 
proceedings, as well as others required to attend upon them, of going 
to the place where they are held, and remaining so long as is neces- 
sary, and returning, whoUy free from the restraint of process in other 
•civil proceedings, has always been well settled and favorably en- 
forced. * * * It extends to every case where attendance is a 
duty in conducting any proceeding of a judicial nature." It was not 
uncommon, formerly, to issue a writ of protection out of the court 
which the party was attending as a suitor or witness, but it is 
no longer usual, as the court, in the enforcement of its own authority 
and dignity, protects the witness or the party, on the ground that 
the object of the privilège was that the person should not be drawn 
into a foreign jurisdiction, and there be exposed to be entangled in 
litigation far from his home, and subjected to the expense thus en- 
tailed. It is obvions that, whether the process be for the arrest of 
the person or by the mère service of a summons upon him, he would 
incur almost equal annoyance and expense, and that there is no 
tenable distinction, on principle, between the two methods of service 
of process. Both are equally within the mischief s intended to be pre- 
vented by the rule which protects a party against such service. They 
differ only in the degree of annoyance and expense inflicted on the 
défendant In Halsey v. Stewart, 4 N. J, Law, 366, it is said that a 
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party who cannot attend to his suit without being liable to such serv- 
ice would be under a personal restraint from whiich those engaged in 
the administration of justice liave a right to be free. In Miles v. Mc- 
CulIough,lBin.77,thesummon8 was served upon tbe défendant wMIe 
attending court, and, on motion to vacate such service, the court said 
that it bad been repeatedly ruled that a suitor was equally privileged 
from the service of both capias and summons under such circum- 
stances, and set the service aside. In Plimpton v. Winslow, 9 Fed. 
365, the défendant was served with process by his adversary in New 
York while attending the examination of witnesses before an ex- 
aminer, where the testimony was being taken in a suit pending in 
the circuit court for the district of Massachusetts. Judge Blatch- 
ford said, upon motion to set aside the service of the subpoena, on 
the ground that the privilège of the défendant was violated: 

"The défendant attended as a party before the examiner. The examination 
was made a regular proceeding in the suit in Massachusetts. The défendant 
had a right to attend upon it in person, whether he was to be himself exam- 
ined as a witness before Mr. Thompson, a spécial examiner, or not, and he 
had a right to be protected, while attending uiton it, from the service of the 
papers which were served in this suit. He attended in good faith. The ex- 
amination was pending, and he was served during the interval of an adjourn- 
ment. The privilège violated was a privilège of the Massachusetts court, and 
one to be liberally construed for the due administration of justice." 

The defendant's motion to vacate the service was granted; To 
the same effect are Brooks v. Farwell, 1 McCrary, 132, 4 Fed. 166, 
and Larned v. GriflQn, 12 Fed. 590, where the authorities are fully 
recapitulated in the opinion of Judge Coït See, also, Atchison v. 
Morris, 11 Fed. 582. 

Without further citations, which are rendered unnecessary by the 
able discussions of the question to be found in the cases given, it is 
clear that the défendant is entitled to hâve this motion granted. 
While it is true that no examination of witnesses was pending at 
the time, nor was he hère under the compulsion of légal process, yet, 
as a party to the suit pending in this court, he had a right to be 
présent in his own interest at any stage of the litigation, when ad- 
vised by his counsel that his présence was necessary for the proper 
conduct of the cause. He attended in good faith, and, although 
the question under discussion at the time of his arrivai and during 
his stay was purely légal, it cannot be said, in view of the facts set 
forth in his aJiidavit and that of his counsel as to the necessity of his 
présence, that he was needlessly hère. The décision of the court 
upon the demurrer would, if adverse to him, necessitate the amend- 
ment of the bill, and presumably require his présence hère for that 
purpose, and for the vérification of the amended bill, as well as for 
the purpose of consultation with his counsel as to the course to be 
pursued in the cause. It is not claimed, nor is it a fact, that the 
cause of action in the plaintiffs' déclaration in this cause arose 
during Lant's présence hère, but the contrary is impliedly admitted, 
as it appears that in this suit he is proceeded against for matters 
which transpired long prior to his coming to attend the argument 
of the demurrer. Notwithstanding the postponement of the argu- 
ment, the défendant was still under the protection of the court as to 



442 FEDERAL BEPOETER, Vol. 68. 

the matter for which this suit is brought, and there seems to be no 
reason or principle upon which. hé can be held to hâve lest his 
privilège because, during the adjoumment of the argument, he pro- 
ceeded to Ann Arbor upon business connected with that litigation. 
The protection accorded him as a suitor, so long as he did not mis- 
conduet himself, it seems to me entitled him, during the pendency 
of the hearing, to go anywhere within the district while the hearing 
■was pending. The motion to set aside the service of process in this 
cause must therefore be granted. 



UNITED STATES GRAPHITE CO. v. PACIFIC GRAPHITE CO. 

(Circuit Court, B. D. Miehigan. May 16, 1895.) 

No. 8,000. 

1. Service of Process — Officbr of Foebign Corporation. 

Service of process upon an offlcer of a foreign corporation casually in 
ttie State where the service is made, but where such corporation lias no 
place of business nor agency, is Insuffleient to confer jurisdlction, tliough 
such offlcer was at the time engagea upon business of the corporation. 

S. Same— MicHiQAN Statute— Cause dp Action Accruing in the State. 

By a contract made in Miehigan, défendant agreed to sell to plaintiff 
certain graphite ore, to be delivered on board the cars at T., in Mexico, 
and to be paid for in notes payable in Miehigan. Eeld, that a cause of ac- 
tion for nondelivery of the ore arcse in Mexico, and gave no right to make 
service of process in aecordance with section 8145, How. Aiuik St. Mich., 
providlng for service on foreign corporations where the cause of action 
accrues within the state. 

This is an action of assumpsit to recover damages for the alleged 
breach of a contract, which the déclaration claims was committed 
in the state of Miehigan. 

The plaintiff is a corporation organized and existing under the laws of the 
state of Miehigan. The défendant is a corporation organized under the laws 
of Califomia, and has its office at San Francisco, in that state. It bas no office 
nor agency in Miehigan, and none elsewhere than at San F'rancisco, except 
an agehcy in Mexico, where Its mines are situated. The suit is upon a wrltten 
contract between the parties, which is set forth in full in the déclaration. 
The défendant was the owner of certain graphite mines in Mexico, and in 
1891, by the contract sued upon, agreed to sell its ore exclusively to the 
plaintiff. The plaintifC, on its part, agreed to take a certain amount yearly, 
the ore to be delivered on board of the cars at Torres, in Mexico, coneigned 
to plaintiff. The plaintifE's principal office is at Saginaw, Mich., and payment 
was to be made for the ore by remitting the amount due in New York ex- 
change within 15 days after the receipt at Saginaw of the bill of lading. At 
the time of the entering into of the contract, the plaintiff advanced the de- 
fendant $6,000, for which it received defendant's promissory notes. The 
contract provided that ont of ail payments due on the shipment of ore, five 
dollars per ton was to be retained by plaintiff, and applied on the defendant's 
notes. The plaintiff also agreed to erect a factory at Saginaw. The décla- 
ration sets up a breach of this contract, in that the défendant did not fumish 
the ore as agreed, whereby plaintiff has suffered damage in the loss of the 
money invested in the factory and in employing agents and advertislng to pro- 
mote and establlsh its business; and, second, in the loss of profits. Service 
was haô upon James O. Roundtree, the président of tlie défendant corpora- 
tion, who was casually within this state, and, as it is claimed by plaintiff, 
in the service of, and attending to the business of, the défendant corpora- 
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tion. Mr. Roundtree's affldavit shows that he Is a résident and inhabitant of 
the City of San Francisco, Cal., and is président of défendant corporation, and 
at the time the summons issued In this cause was served upon him he was 
in the city of Détroit, state of Michigan, for a few days, on business of the 
«orporation. On the 13th of February, 1894, while temporarily hère, as afore- 
sald, Mr. Roundtree was served with the summons In this cause. The de- 
fendant, appearing speeially by Its attorneysfor the purpose of the motion, 
taoves the court that the writ of summons, the return of service thereof, and 
ail proceedings in the cause be quashed and held for naught, for the follow- 
Ing reasoDS: "(1) Because the défendant is not an inhabitant of this district, 
nor was said défendant foxmd tberein at the time of the service of said writ. 
(2) Because said défendant is a foreign corporation, and bas never engagea 
In business within the state of Michigan, so as to be amenable to process 
Issued out of any of the courts of Michigan, either state or national. (3) Be- 
cause the défendant is a foreign corporation, and the cause of action alleged 
in the déclaration did not accrue within the state of Michigan. The service 
of process In this cause was made under and in accordance with section 
8145, How. Ann. St Mich., which provides that a foreign corporation may be 
sued in this state in ail cases 'where the cause of action accrues within the 
•state of Michigan.' " 

Charles S. McDonald and James H. McDonald, for plaintifE. 
Gray & Uray, for défendant 

SWAN, District Judge (after stating the facts). The validity of 
the service of process is rested upon the construction given ta sec- 
tion 8145, How. Ann. St Mich., by the suprême court of Michigan. 
It is also necessarily claimed that the plaintiff's cause of action ac- 
crued in the state of Michigan. In Shickle, H. & H. Iron Co. v. 
Wiley Const Co., 61 Mich. 226, 28 N. W. 77, the court held that, if the 
offîcer of the foreign corporation is within the jurisdiction, and 
served there, such service is valid to bind the corporation, and sub- 
ject it to the jurisdiction of the court; and the défense that the 
oiïicer served was not hère on the business of the corporation can- 
not avail the défendant; and that the statute was passed for the 
purpose of abrogating the rule enunciated by the suprême court of 
Michigan in Newell v. Railway Co., 19 Mich. 336. The contention of 
the défendant is that, under the act of congress approved March 
3, 1887, and amended August 13, 1888, deâning the jurisdiction of 
courts of the United States, this court is without jurisdiction. The 
provision of thèse acts involved is that: 

"No civil suit shall be brought bef ore either of said courts against any per- 
son, by any original process or proceeding In any other district than that 
whereof he is an inhabitant, but where the jurisdiction is founded only on the 
fact that the action is between citizens of différent states, suits shall be 
brought only in the district of the résidence of either the plaintiff or the dé- 
fendant." 

It is unnecessary to review at length the authorities bearing upon 
the sufiBciencyof this service toconfer jurisdiction upon this court. The 
exact question, since the argument of this cause, has been decided by 
the suprême court of the United States in an opinion delivered by Mr. 
Justice Gray in the case of Goldey v. Moming News, 15 Sup. Ct 
559, 156 U. S. 518, in which the défendant had "no place of business, 
<3fflcer, agent, nor property" in the state where process was served. 
The learned justice says: 
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"Thls -wrlt of error présents the question whether, In a Personal action 
against a corporation, whieh is neither incorporated nor does business within 
tàe State, nor bas any agent or property therein, service of the summons upou 
its président, temporarily within tlie jurisdiction, is suffleient service upon 
the corporation. * • * It is an elementary principle of jurisprudence that 
a court of justice cannot acquire jurisdiction over the person of cne who has 
no résidence within its territorial jurisdiction, except by actual service of 
notice within the jurisdiction, upon hlm, or upon some one authorized to accept 
service In his behalf, or by bis waiver, by gênerai appearance or otherwise, 
of the want of due service. Whatever efCect a constructive service may be 
allowed in the courts of the same govemment, It cannot be recognized as valid 
by the courts of any other govemment. [Oiting authorities.] * * * So the 
judgment rendered in the court of one state against a corporation neither 
incorporated nor doing business within the states must be regarded as of no 
validity in the courts of another state or of the United States, unless service 
of process was made in the flrst state upon an agent appointed to act there 
for the corporation, and not merely upon an officer or agent residing in another 
state, and only casually within the state and not charged with any business 
of the corporation there. Insuïance Co. v. French, 18 How. 404; St. Clair 
V. Cox, 106 U. g. 350, 357, 359, 1 Sup. Ct 354; Fitzgerald & Mallory Oonst. 
Co. V. Fitzgerald, 137 U. S. 98-106, 11 Sup. Ct 36; Railway Co. v. Pinkney, 
149 U. S. 194, 13 Sup. Ct. 859; In re Hohorst, 150 U. S. 653, 663, 14 Sup. Ct. 
221. • * • The jurisdiction. of a circuit court of the United States dépends 
upon the acts passed by congress pursuant to the power eonferred upon it 
by the constitution of the United States, and cannot be enlarged or abridged 
by any statute of a state." 

In that case the suit had been originally commenced in the state 
court, and was removed to the circuit court of the United States, 
where the défendant appeared specially by its attorneys for the 
purpose of applying for an order setting aside the summons and the 
service thereof, âled a motion, supported by affidavits of its prési- 
dent and of its attorneys, to set aside the summons and the service 
thereof on the ground "that the said défendant, being a corporation 
organized under the laws of the state of Connecticut, and transacting 
no business within the state of New York, not having any agent 
clothed with authority to represent it in the state of New York, can- 
not legally be made a défendant in an action by a service upon one 
of its officers while temporarily in said state of New York." The 
cases cited in the opinion of the court, and the extracts therefrom 
given above, are décisive of the first and second grounds of this mo- 
tion. 

James O. Eoundtree, the président of the défendant Company in 
this cause, was not a résident agent of the corporation, for it had 
none such in Michigan; and if it be conceded that, while temporarily 
hère, at the time of the service made upon him, he was engaged in 
negotiations concerning the business of the company, this is not 
suffleient to subject the défendant to the jurisdiction of any court 
in this state by reason of service made upon him. See, also, Golden 
V. Moming News, 42 Ped. 112; Good Hope Co. v. Eailway Barb 
Fencing Co., 22 Fed. 635; Eeifsnider v. Publishing Ce, 45 Fed. 433; 
U. S. V. American Bell Tel, Co., 29 Fed. 17, 34. 

3. The third ground of the motion présents the question of the 
effect of the words, "where the cause of action accrues within the 
state of Michigan." The statutory method of service authorized by 
section 8145, supra, is conditioned upon the existence of this fact 
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It is only in cases where the cause of action accrues within this 
State that any right is given to a plaintiff to subject a foreign cor- 
poration, which has not consented to be sued hère, to tlie jurisdiction 
of tbe courts of the state. In the case at bar it clearly appears from 
the déclaration that the cause of action arose in Mexico, at the place 
•where the défendant was obliged, by the contract, to ship the ore 
which it had contracted to fumish to plaintiff. By the terms of the 
contract, the notes of the défendant, given for the advance of f 6,000 
made to défendant by plaintiff, were payable out of the proceeds of 
the shipments of ore there to be made by défendant to plaintiff. It 
is plain that the contract was broken at the place where the de- 
fendant failed to ship the ore. The f act that the contract was made 
hère, and the notes were payable hère, cuts no figure in determining 
the place of breach. The undertaking of the défendant was to sell 
to the second party "ail the graphite ore which can be produced from 
such mines, and also ail the graphite ore which can be produced from 
any other graphite mine or mines which the flrst party may here- 
after acquire, and the amount that the second party may call for or 
require, for and during the period of ten years from this date, and 
deliver the same on board the cars of the railroad at Torres, state of 
Senora, Mexico, billed and ready for shipment to said second party 
at Saginaw, Michigan." It is true, without doubt, that generally 
an action for a breach of contract is transitory, and, in the absence 
of statutes or raies of court to the contrary, may be brought in al- 
most any jurisdiction where the défendant may be found; but this 
elementary doctrine affords no aid in maintaining our jurisdiction 
in this cause. He controlling fact for ascertainment is that ex- 
pressed in the statute, viz. the locality of the breach. Unless the 
contract has been broken hère, there is no authority of law for the 
statutory service upon which the plaintiff rests the institution of this 
suit Maxwell v. Eailroad Co., 34 Fed. 286. In that case an action 
of trespass upon the case was brought to recover damages for the 
expulsion of plaintiff from one of defendant's passenger cars within 
the state of Kansas. The plaintiff, a citizen of Michigan, was travel- 
ing on a ticket bought from the Wabash Company hère for transpor- 
tation to Denver and return. He was ejected from the train upon 
the return trip. Upon thèse facts, Judge Brown held that the cause 
of action arose under section 8145, How. Ann. St. Mich., "not where 
the contract is made, but where it is broken; and that, as the ex- 
pulsion of the plaintiff took place in the state of Kansas, the cause 
of action must be deemed to hâve arisen there." There is no ap- 
parent distinction between this case and that of Maxwell v. Bailroad 
Oo., supra, as to the locality of the breach of contract The motion 
to vacate the service of process must be granted. 
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HAST TENNESSEE IRON & COAL CO. et al. v. WIGGIN et aL 

(Circuit Court of Appeals, Sixtb Circuit. June 4, 1895.) 

No. 265. 
1. Courts— Terms. 

Unless sooner adjoumed, a tenu of a United States circuit court may ex- 
tend from the beginning of one term to tlie opening of the succeeding stat- 
utory term, and does not necessarily end at the opening of a term tield, 
pursuant to statute, in anotiier place in the same district. 

5. Adverse Possession— Tennessee Statute. 

Under the Tennessee statute (Mill. & V. Code, §§ 3459-3461) provlding that 
any person havlng had seven years' adverse possession, under color of title, 
of lands granted by the state, Is vested with a good and Indefeasible title 
in fee, adverse possession, with color of title, for the statutory period, ex- 
tinguishes the title of the exclu ded owner, and bars him from recovering 
-the land even from one whose title Is defective. 

8. Same— CoLOïi of Titi.e. 

A grant of land from the state, void because of the existence of a prier 
grant, and a sheriff's deed, purporting to convey land not embraced in an 
attachment from which the sole right of the sherifC to convey arose, are 
both suflacient color of title, under the Tennessee statute, of adverse pos- 
session. 

4 Same— Accumttlation of Disabilities. 

Under the Tennessee statute of adverse possession, the disabillty of an 
heir, who is beyond tlie limits of the United States at the time of descent 
cast, cannot be added to that of his ancestor, who was also beyond such 
limits during the period of adverse possession. 

6. Abandonmbnt— Title to Land. 

There can be no abandonment of a légal title to land by mère failure to 
assert it, In the absence of adverse possession. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Eastern District of Tennessee. 

This was an action of ejectment by Augustus Wiggin and others 
against the East Tennessee Iron & Coal Company and Lucien Bird. 
Judgment was rendered in the circuit court for the plaintiiïs for a 
part of the land claimed. Défendants bring error. Eeversed. 

This is an action of ejectment brought to recover a tract of mountaln land 
containing 5,000 acres, lying in Campbell county, Tenu. The plaintifCs below 
claimed title through and as heirs at law of one Timothy Wiggin, a subject 
and résident of Great Brltain, who died in London, February 1, 1856. Plain- 
tiffs' ancestor acquired title by deed in 1840, but never resided in the United 
States or had any actual possession of the lands in controversy. He left sur- 
viving him seven heirs, four of whom bave continuously resided "beyond the 
limits of the United States and the territories thereof." The other three stirpes 
bave been résidents of the United States since 1865. The défendants in pos- 
session claimed under inferior and Junior paper titles, except as to one parcel 
of 50 acres, held under an older and snperior grant Thèse Junior grants for 
lands within plaintiffs' grant were as foUows: (1) Grant No. 28,171, to John 
McCoy, dated August 21, 1851, for 200 acres; (2) grant No. 28,172, to John 
McCoy, dated October 21, 1851, for 1,000 acres; (3) grant No. 27,939, to Jacob 
Hammon, dated April 10, 1851, for 2,000 acres. The défense as to the lands 
held under thèse Junior grants depended upon the statute of limitations. There 
was a Judgment for the défendants as to the lands held under the grants for 
50 and 200 acres, respectively, and for three undlvided sevenths, being the in- 
terest of the résident heirs of Timothy Wiggin in the McCoy grant for 1,000 
acres. For the rest there was a Judgment for the plaintiffs. From this judg- 
ment the défendants hâve sued ont this writ of error. 
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W. A. Henderson, for plaintifEs in error. 
Henry H. Ingersoll, for défendants in error. 

Before TAFT and LURTON, Circuit Judges, and SEVEKENS, 
District Judge. 

After stating the facts as above, the opinion of tlie court was de- 
livered by LURTON, Circuit Judge: 

There is a preliminary question for décision relating to the legality 
and suflBciency of the bill of exceptions. The cause appears to hâve 
been tried with a jury in February, 1894. A motion for a new 
trial was made and overruled February 9, 1894. The bill of ex- 
ceptions is dated June 21, 1894. Appellees say that this was after 
the tenu had closed. This insistence is based upon the provisions of 
the statute prescribing the terms of the circuit court for the Eastern 
district of Tennessee. The statute provides for terms at Knoxville 
beginning the second Mondays in January and July, and at Chat- 
tanooga, in the same district, beginning the flrst Mondays in April 
and October. The argument is that, when the Chattanooga term 
began, the Knoxville term was necessarily at an end. This is not 
Sound. Section 612, Rev. St., provides tjiat circuit courts may be 
held at the same time in the différent districts of the circuit. By 
section 611, cases may be heard and tried by each of the judges au- 
thorized to hold the circuit court, sitting apart and concurrently. 
Unless sooner adjoumed, a term of the United States circuit court 
may extend from the beginning of one term to the opening of tlie 
succeeding statutory term of the same court. The practice has in 
this circuit been almost universal to keep the court open from one 
statutory term to the succeeding regular term. This bill of excep- 
tions was allowed and signed before the beginning of the ensuing 
term, and is altogether regular and valid. 

Appellees hâve also insisted that it does not sufiQciently appear 
that exception was taken to the charge or refusais to charge at the 
time the charge was delivered or refused. The bill of exceptions has 
not been prepared with that degree of care and accuracy which 
might be expected from the leaming and skill of the attorneys rep- 
resenting appellants. Still it is évident, upon a fair and careful 
construction of the paragraph reciting the exceptions taken by ap- 
pellants, that the expression "then and there excepted" refers to the 
time when the court charged or refused to charge as requested, and 
not to the later day when a motion for a new trial was overruled. 

There was évidence tending to show that John McGoy, the grantee 
under grant No. 28,172, took adverse possession under his junior 
grant as far back as between 1849 and 1853, and therefore during 
the lifetime of Timothy Wiggin, the ancestor of plaintiffs, and that 
his possession was continued down to some time during the Civil 
War, when he abandoned his occupation, and disappeared amid the 
smoke and dust of that conflict, leaving no trace behind, and has not 
since turned up. This évidence tended also to show that this adverse 
occupation was under a grant purporting to convey a fee. Beginning 
during the lifetime of Timothy Wiggin, it was continuously main- 
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tained for a period of more than seven years, including more than 
three years aiter descent cast upon the plaintiffs below. Défendants 
below endeavored to connect themselves with. McCoy's title through 
a sheriff's deed made in 1870, purporting to convey certain lands 
which had been levied on and sold as the lands of McCoy, to satisfy 
a debt due to James Williams, the vendee under tbe sheriff's deed. 
Williams, in 1877, conveyed the land embraced in his deed to one L. 
Silcox, who, in 1886, conveyed the same land to défendant Bird. 
There was évidence tending to show that, after Williams took his 
sheriff's deed, he took possession, and that that possession had been 
kept up by himself or those who succeeded to his title for some 12 or 
15 years before this suit was brought. The proceedings upon which 
the sheriff's deed to Williams was f ounded were not operative to con- 
vey the title to the 1,000-acre grant now under considération. The 
suit was Jbegun by attachment of McCoy's lands as a nonresident. 
The levy of the attachment did not embrace this particular bodv o( 
land, and no liberality of construction will justify the subséquent 
inclusion of this parcel in the sheriff's deed of 1870. That deed was 
therefore inoperative as a conveyance of McCoy's title, and was prop- 
erly held by the district judge as useful only as color of title. 

Appellants insisted that the effect of the évidence as to Mc- 
Coy's adverse possession was to extinguish the Wiggin title, and 
vest in McCoy the superior légal title, and that plaintiffs could not 
recover upon a title which had been thus annulled by adverse posses- 
sion for the period required by the Tennessee statute. They also 
insisted that the subséquent adverse possession of Williams, Silcox, 
and Bird, under deeds purporting to convey the fee, was adverse to 
the title acquired by McCoy, and resulted in its extinguishment, and 
that thereby défendants had acquired the perfect légal title. Their 
further insistence was that it was wholly unimportant whether the 
sheriff's deed to Williams was operative as a conveyance of McCoy's 
title, and equally unimportant whether they connected themselves 
with the McCoy possession or not, provided his possession was oper- 
ative to toll the superior title originally in Timothy Wiggin. 

The Tennessee limitation of actions for the recovery of land is 
found in sections 3459-3461, Mill. & V. Code. Those sections are 
from the Tennessee act of 1819, and were carried into the Code with- 
out change. They are as follows: 

"3459. Any person having had, by himself or those throngh whom he claims, 
seven years' adverse possession of any lands, tenements, or hereditaments, 
granted by this state or the state of North Carollna, holding by conveyance, 
devise, grant, or other assurance of title, purporting to convey an estate in fee, 
without any claim by action at law or in equity, commenced withln that time 
and effeetually prosecuted against him, Is vested with a good and indefeasible 
title in fee to the land described In his assurance of title. 

"3460. And, on the other hand, any person, and those claiming under him, 
neglecting for said term of seven years to avail themselves of the benefit of 
any title, légal or équitable, by action at law or in equlty, effeetually prose- 
cuted against the person in possession, as in the foregoing section, are forever 
barred. 

"3461. No person, or anyone claiming under him, shall hâve any action, either 
at law or In equity, for any lands, tenements or hereditaments, but within 
seven years after the right of action has accnied." 
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By the express terms of section 3459, the efEect of an adverse pos- 
session for a period of seven years, without suit commenced witliin 
tliat time and effectually prosecuted, is to vest in the adverse posses- 
sor, provided his possession was lield under a deed, grant, or other 
conveyance of title purporting to convey an estate in fee, "a good 
and indefeasible title in fee to tlie land described in his assurance of 
title." Possession, without color of title, under the Tennessee stat- 
ute, is a mère défense, and is inoperative as an assurance of title. 
Crutsinger v. Catron, 10 Humph. 24; Marr's Heirs v. Gilliam, 1 Cold. 
510; Hopkins' Heirs v. Calloway, 7 Cold. 37. But, under the long- 
settled construction of section 3459, the effect of adverse possession 
taken and held under an assurance of title is not only to bar the 
action of the person ousted, but extinguishes the title of the excluded 
owner, and vests in the possessor an indefeasible title, operative as 
a muniment of title superior to any and ail others. Waterhouse v. 
Martin, Peck (Tenn.) 406; Belote v. White, 2 Head, 712; McClung 
V. Sneed, 3 Head, 221; Hopkins' Heirs v. Calloway, 7 Cold. 46; Nel- 
son V. Trigg, 4 Lea, 705, 706; Hanks v. Folsom, 11 Lea, 562. The 
junior grant under which McCoy took possession was color of tîtle 
under this section of the Tennessee act, although the land had betû 
previously granted. The sheriff's deed to Williams, though void as 
a conveyance of McCoy's title, was operative as an assurance of title. 
Ellege V. Cooke, 5 liea, 637; Blantire v. Whitaker, 11 Humph. 314; 
Martin v. Pryor, 12 Heisk. 668; Thurston v, University of North Car- 
olina, 4 Lea, 519. 

It must therefore follow that, unless plaintiffs are within the opér- 
ation of some exception to this statute of limitations, défendants 
were entitled to go to the jury upon the question of the character 
and duration of the McCoy possession, as well as upon the character 
and extent of the subséquent possession under the deed purporting 
to convey McCoy's title. A plaintiff in ejectment must recover upon 
the strength of his own title, and is not aided by the weakness of 
that of his adversary. If the Wiggin title was extinguished by 
opération of an adverse possession by McCoy, then it is most ob- 
vious that plaintiffs hâve no title upon which they can maintain 
an action, and the question as to whether défendants hâve acquired 
the title which they hâve lost is an immaterial matter. There can 
be but one good and indefeasible légal title. The plaintiff in eject- 
ment must hâve that, or his suit must fail, and this is ail there is 
in the défense of an outstanding title. If the title is not in the 
plaintifif, he cannot recover. Whether it is in the défendant or 
outstanding in a third person, the resuit must be the same. Blei- 
dorn V. Mining Co., 89 Tenn. 188, 189, 15 S. W, 737; Walker v. Fox, 
85 Tenn. 160, 2 S. W. 98. 

Precisely what is meant by "an abandoned" légal title is hard to 
deflne. If it is the valid légal title, it is inconceivable how it can 
be abandoned. McCoy's disappearance and long negleet to assert 
the title which appellants claimed he acquired by his adverse pos- 
session did not operate to extinguish or toll it; nothing but a pos- 
session adverse to him for the statutory period would hâve such a 
v.68£'.no.4— 29 
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conséquence. Plaintiffs did not abandon their title by neglecting 
for 40 years to take possession or bring action. If there bas not 
been a doTolution of title by opération of an adverse possession, their 
title is perfect, and their right of recovery would not be affected by 
a theoretical abandonment predicated alone upon a neglect of their 
estate. Upon the same ground, it is hard to perceive how McOoy's 
title bas been lost by mère neglect for a shorter period. Nothing 
but a subséquent possession adverse to MeCoy for the statûtory pe- 
riod will affect the title acquired by his own earlier possession ad- 
verse to the Wiggin title. 

This brings us to the question as to whether the plaintiffs, or those 
under whom they claim, are within any exception to the statute we 
hâve been considering. Undeubtedly, Timothy Wiggin, the ancestor 
of plaintiffs, was within the saving clause of the statute. He never 
resided within the limits of the United States or the territories 
thereof. 

By section 3451, Mill. & V. Code, it is provided as follows : 
"3451. If the person entitled to commence an action is, at the time the cause 
of action accrued, either, (1) within the âge of twenty-one years ; or, (2) of un- 
sound mlnd;> or, (3) a marrled woman; or, (4) beyond the limits of the United 
States and the territories thereof; such person, or the représentatives and 
prlvies, as the case may be, may commence the action after the removal of 
such disabillty, -within the time of limitation for the partlcular cause of ac- 
tion, unless it exceed three years, and in that case three years from the re- 
moval of such disability." 

Thus, Timothy Wiggin might hâve sued at any time within three 
years after the "removal of his disability"; i. e. his coming within 
the "limits of the United States and the territories thereof." He 
died in London in 1856. The contention of défendants below was 
that McCoy's adverse possession began several years bef ore his death, 
and that his heirs were obligea to sue, or be forever barred, within 
three years after the title came to them. Four of the heirs hâve re- 
mained continuously beyond the limits of the United States. Three 
other sets of heirs came to America about 1865. Now, it is évident 
that, unless the fact that the heirs of Timothy Wiggin were them- 
selves beyond the seas when their intestate died opérâtes to place 
them under the disability or saving provision of the statute, they 
were required to bring suit against McOoy within the limitation of 
the statute, or within three years after descent cast. This they did 
not do. If, therefore, McCoy's possession began within the lifetime 
of Timothy Wiggin, and was continuons for seven years, including 
three years after his death, then the necessary légal conséquence was 
that plaintiffs' title was tolled, and McCoy acquired a good and in- 
defeasible title as to ail the land within his assurance of title. 

Cumulative disabilities are not allowed under statutes saving a 
right of action for a deflnite period after removal of a disability 
existing when an adverse possession began. McDonald v. Johns, 4 
Yerg. 257; Guion v. Anderson, 8 Humph. 326; Young v. Jones. 9 
Humph. 551; Alvis v. Oglesby, 87 Tenn. 182, 10 S. W. 313. This 
principle bas been widely applied: Lewis v. Marshall, 5 Pet. 470; 
Mercer's Lessee v. Seldon, 1 How. 37; Thorp v. Eaymond, 16 How. 
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247; Hogan v. Kurtz, 94 U. S. 779; Floyd's Heirs v. Johnson, 2 Litt. 
(Ky.) 114; Jackson v. Wheat, 18 Johns. 40; Parsons v. McCracken, 
9 Leigli, 495. 

That there shall be no accumulation of disabilitîes is distinctly 
proyided by section 3453 of the Tennessee Code, which reads as fol- 
lows : 

"3453. No person can avall himself of a disability imless It esisted when hls 
right of action accrued; but when. two or more disabilitîes then exist, the lim- 
itation does net attach until ail are remoYCd." 

Thèse principles hâve equal bearing upon the 2,000-acre tract held 
under grant to Jacob Hammon. There was évidence tending to 
show that Hammon began adverse possession several years before 
the death of plaintifEs' ancestor, and that this possession was con- 
tinued for more than seven years, including a period of more than 
three years after his death. Appellees hâve insisted that Hammon's 
possession was not of such a character as to be the open and noto- 
riows possession necessary to start the statute. The évidence as to 
this is not of such a character as to enable us to say that the error 
of the circuit court in regard to the effect of adverse possession upon 
plaintiff's title was harmless. There was évidence of adverse pos- 
session, and défendants were entitled to a correct charge as to the 
effect of such possession if they f ound it to be open and notorious. 

The appellants presented the questions of law we hâve discussed 
in four distinct requests for instruction. Each request was refused. 
The charge was for the most part in distinct antagonism to the doc- 
trine embodied in thèse requests. For the error in the charge as 
to the necessity of a connection between McOoy's adverse possession 
and the subséquent possession adverse to McCoy, and for the error 
in refusing the charges requested by appellants, the judgment must 
be reversed, and a new trial awarded. 



AMERICAN GRAPHOPHONE CO. v. EDISON PHONOGRAPH WORKS. 

(Circuit Court, D. New Jersey. June 24, 1895.) 

Eqtjity Practicb— Pi.ba. 

A défendant in a suit in equlty interposed a plea setting out certain 
agreements by which défendant alleged that it was licensed in perpetuity 
to make a patented machine. The complainant flled a replication to the 
plea. Upon examination of the agreements the court found them insuffl- 
cient to sustain the claim set up in the plea. Held, foUowing Pearce v. 
Rice, 12 Sup. et 130, 142 U. S. 28, that the plea should be overruled. 

This was a suit by the American Graphophone Company against 
the Edison Phonograph Works. On replication to plea to the bill. 

Pollok & Mauero, for complainant. 
Dyer & DriscoU, for défendant. 

ACHESON, Circuit Judge. In Pearce v. Rice, 142 U. S. 28, 12 
Sup. et. 130, the suprême court distinctly held that, under the prac- 
tice in chancery as modified by equity rule 33, when, by flling a repli- 
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cation, issue is taken upon a plea, the facts, if proven, will avail the 
défendant only so far as in law and equity they ought to avail him. 
The force of that ruling was net at ail weakened by the décision in 
Horn V. Dry-Dock Co., 150 U. S. 610, 14 Sup. Gt 214, that, when the es- 
tablished plea meets and satisfles ail the claims of the bill, it ought, 
in law and equity, to avail the défendant so far as to require a 
final decree in his favor, and that matters wholly foreign to the 
issue made by the pleadings are not to be considered. In the still 
more récent case of Green v. Bogue, 15 Sup. Ct. 975, the doctrine 
laid down in Pearce v. Eice, supra, was reiterated and acted upon 
by the suprême court Such being the authoritatively settled rule 
of practice, it foUows that notwithstanding the exécution of the 
written agreements set out in the plea is proved, and even if it be 
conceded that it is also shown that ail those agreements were 
executed with the knowledge and consent of the complainant, and 
for the purpose stated in the plea, it is yet incumbent upon the court 
to look into the agreements to see whether, as asserted by the plea, 
the défendant was thereby "licensed in perpetuity to make and sell, 
under the graphophone patents, including the patents referred to 
in said bill of complaint, a machine called the 'phonograph,' and sup- 
plies theref or." Accordingly, such an examination of the agreements 
bas been carefully made by the court, and with a resuit unf avorable 
to the défendant. I am unable to discover that the agreements of 
August 1 and October 10, 1888, purport to invest the défendant 
with a perpétuai license to manufacture and sell under the com- 
plainant's patents. Nor do I perceive that Lippincott had au- 
thority so to deal with the complainant's patents. His rights 
with respect to the graphophone patents are to be f ound in the two 
agreements between him and the complainant, — one original, and 
the other supplemental, — dated, respectively, March 26 and August 
6, 1888. The rights thereby conferred upon Lippincott were Per- 
sonal to himself, and were subject to certain tenus and conditions. 
I am of the opinion that the agreements relied on, even when consid- 
ered together, did not confer upon the défendant the license set up 
in the plea. Beyond this it is not necessary now to go. 

And now, June 24, 1895, the plea is overruled, without préjudice 
to the defendant's right to answer the bill ; and leave is granted to 
the défendant to file an answer within 30 days from this date. 



GEEMAN-AMERICAN INV. CO. OF NEW ÏORK v, CITY OF YOUNGS- 

TOWN. 

(Circuit Court, N. D. OWo, W. D. May 24, 1895.) 

No. 5,286. 

1. EQUITT — JtTRISDICTION — INADEQUATE EbMEDY AT LAW. 

The City of Y. advertised for bids for certain bonds about to be issued 
by It Complainant submltted the liighest bid, and was notifled that the 
same would be accepted. It then asked for information and documents re- 
lating to the bonds, in order to submit them to its counsel, and, after re- 
ceiying an opinion from its counsel that the bonds were invalld, declined 



GERMAN-AMEEICAN INV. CO. V. CITY OF YOUNGSTOWN. 453 

to take them, and demanded the retum of $3,500, deposited on making its 
bid. The clty refused to retum the money, and notifled complainant that 
It would sell the bonds to the hlghest bidder, and hold complainant llable 
for any loss. Thereupon complainant filed Its blU, praylng an adjudication 
as to the validity of the bonds, a retum of the $3,500 If they were found 
invalid, or the dellvery of the bonds on payment of the prlce If found 
valld, and an injunetlon against the clty's disposing of the bonds. HélU, 
that equity had jurisdlctlon of the suit, the remedy at law being inadéquate. 
2. MoKiciPAii Corporations— SPEcrAr. Acts— Ohio Constitution. 

The constitution of Ohio provides (article 13, § 1) that "the gênerai as- 
sembly shall pass no spécial act conferring corpbrate powers." By sec- 
tions 2835-2837, Eev. St Ohio, municipal corporations are given power to 
issue bonds for the érection of waterworks, provlded that, before such 
bonds are Issued, the question of Issulng them is submltted to a vote of 
the electors and two-thirds vote in favor of the issue. Eeld, that an act 
authorizing a named municipal corporation to issue bonds for the érection 
of waterworks, wlthout requiring the submission of the question to the 
electors, is a spécial act conferring corporate powers, and is invalid under 
such constitutlonal provision. 

This was a suit by the German-American Investment Company 
of New York against the city of Youngstown, Ohio, for the construc- 
tion of an act of the législature, and for other relief. The cause was 
heard upon the bOl and answer. 

S. D. Dodge and Williamson & Cushing, for complainant. 
John A. L. Campbell, M. A. Norris, and King, McVey & Robinson, 
for défendant. 

EICKS, District Judge. On April 25, 1894, the législature of 
Ohio passed an act authorizing the city council of the city of Youngs- 
town to issue bonds to extend and improve the waterworks of said 
city, and to provide for the payment thereof. The amount of bonds 
so issued was not to exceed |186,000, and they were to be of such 
dénomination and payable at such times, not to exceed 20 years 
from the date of issue thereof, as the city council of said city might 
détermine, and should bear a rate of interest not to exceed 6 per cent. 
Soon after the passage of said act, the city clerk of Youngstown is- 
sued a circular notice, inviting sealed proposais for the purchase of 
$160,000 of the said bonds, which bids were to be flled on or before 2 
o'clock, standard time, June 18, 1894. In compliance with said cir- 
cular, the complainant filed its bid, in which itofferedtopurchase said 
bonds for the sum of $172,752, and deposited with the défendant, as 
security for the performance of said bid, the sum of $3,500. TJpon be- 
ing notifled that its bid was the highest and best bid, and was accept- 
ed, the complainant requested of the défendant ail information and 
documents relating to the authority of the city to issue such bonds, 
in order that it might submit the same to its counsel to détermine 
whether or not they were valid. Such information was duly fur- 
nished and submitted to its counsel, who gave a written opinion that 
such bonds were invalid. Thereupon the complainant notifled 
the défendant of such opinion, refused to take the bonds, and re- 
quested the return of said sum of $3,500. This request the défend- 
ant refused, and therefore notifled the complainant that it would 
sell said bonds to the highest bidder, and hold it liable for damages 
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for failure to comply with its bid. Thereupon, on July 18, 1894, 
the complainant âled its Mil in this court, setting forth thft nlîove 
facts, and averring that, up to thé time of the acceptance by the dé- 
fendant of the complainant's bid for said bonds, complainant had no 
knowledge or means of knowledge of the validity of said bonds, or 
as to the act under which they were issued, and made said bid upon 
the faith of the validity of said bonds and the incorporate power 
and authority of the défendant to issue the same; and further aver- 
ring that said bonds were negotiable in form, and payable to bear- 
er, and that in conséquence of doubts that had been raised and ex- 
isted as aforesaid, respecting the validity of said bonds, the same 
cannot now be sold for their actual market value, which they could 
hâve if free from such doubt as to their validity. If said bonds are 
valid, complainant avers that they are worth the amount bid for 
same, but, if invalid, they are altogther worthless and void, and 
it would be impossible to détermine as to the validity of the same 
and therightsof the complainant under its said bid without the inter- 
vention of a court of equity, which would détermine flnally as to 
the validity of said bonds, and whether, under its said bid, the 
complainant should take the same, or whether the défendant should 
refuse to retum the amount of the deposit aforesaid. If the de- 
fendant should carry ont its threat, and should sell said bonds, 
such sale would necessarily be for very much less than the value 
they would hâve if free from such doubt, and, in case it should be 
flnally determined that the said bonds are valid, such sale would 
cause this complainant irréparable loss, and one which could not be 
adequately compensated in damages, and for which the complain- 
ant would hâve no redress in a court of law. Wherefore the com- 
plainant prays that it be adjudged and decreed: First, whether 
said act of the législature was valid; second, that if this court should 
détermine that such statute is unconstitutional, and the said bonds 
are invalid and void, the défendant be adjudged to pay this com- 
plainant the 13,500 so deposited as aforesaid; third, that if this 
honorable court shall détermine that said statute is constitutional 
and valid, and the said bonds are valid and binding obligations of 
the défendant, the défendant be adjudged to issue and deliver the 
same to the complainant upon its paying to the défendant the un- 
paid balance of the purchase priée thereof, and for other and gên- 
erai relief; and in the meantime, and during the pendency of this 
action, the bill prayed for an injunction restraining the défendant 
and its agents from selling or transferring said bonds. A tempo- 
rary restraining order was granted, prohibiting the said city of 
Youngstown from disposing of said bonds until the case could be 
heard upon its merits. 

In due course of procédure, the city flled its answer, in which, 
among other things, it afflrms and contends that the spécial act of 
the législature under which said bonds were issued is a constitution- 
al enactment, and the bonds issued thereunder are valid; that the 
complainant bid for his bonds having notice of the public législa- 
tion on the subject; that its bid had no qualification that such 
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bonds were to be snbject to tlie approval of its coimsel; and dénies 
that, if tlie complainant's bid was accepted, the papers sliowing 
the authority of the défendant to issue said bonds were to be sub- 
mitted to counsel for the successful bidder; and the défendant 
avers that said papers were furnished before the complainant made 
its bid, and the complainant had full opportunity to ascertain the 
opinion of its counsel, and should hâve done so before it made its 
bid for said bonds. The défendant further admits that the com- 
plainant requested the return of the f3,500 deposit, which the de- 
fendant refused. It admits that it never obtained the consent of 
persons owning two-thirds of the taxable property within its cor- 
porate limits to the issue of said bonds, and dénies that the statute 
in controversy is in violation of section 26 of article 2 of the con- 
stitution of the State of Ohio, which provides that ail laws of a gên- 
erai nature shall hâve a uniform opération throughout the state. 

The défendant, after denying other averments, which are not 
material hère to be considered,closesits answer withthis allégation; 

"That the complainant's bill of complaint ought to be dismlssed at its costs, 
because It does not state any cause of action nor ground of complaint that in 
equity or good conscience ought to give the complainant any relief in this hon- 
orable court." 

The above statement contains the main facts necessary to be con- 
sidered in the disposition of the questions arising in this contro- 
versy. The défendant, on the argument of the case, seriously 
pressed the question of jurisdiction, contending that, under the 
averments of the bill, no case is presented of which tMs court has 
équitable cognizance. This contention is based principally upon 
the claim that, if the complainant has suffered any injury by reason 
of the allégations of its bill, it has a complète and adéquate remedy 
at law. On behalf of the complainant, it is urged that the bill in 
its gênerai scope is one asking for a spécifie performance of a con- 
tract which the défendant, by its circular letter and proposai, under- 
took to perform. This contract was to furnish bonds of the city 
of Youngstown, which were valid, and which were issued under an 
act of the législature which was in full compliance with the require- 
ments of the constitution of the state of Ohio. This, the bUl avers, 
the défendant failed to perform, because it says that by the opin- 
ion of counsel eminent in the law, and specially qualified to pass upon 
such questions, it was advised that said bonds were invalid. Under 
thèse circumstances, the complainant's remedy at law would be 
neither as plain nor as adéquate as its remedy in equit.y. The rem- 
edy at law would compel the complainant to décide at its own péril 
whether the spécial act of the législature, under which the bonds 
were issued was valid or not, and would subject it to the unneces- 
sary risk of loss, whether it took the bonds and they proved to be 
invalid, or whether it refused the bonds and they were sold at a 
dépréciation on account of the prevailing doubt of their validity, and 
should thereafter be held valid. 

Counsel for the complainant contend that the foUowing équitable 
éléments are presented by the bill. 
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"(1) The prayer for Injunctlon pendîng décision as to the valldity of the act 
"(2) The saving of multipUclty of sults whlch mlght otherwise arise, as if the 
bonds are refused, a suit may be brought by the complainant to recover its for- 
feit, and a suit by the city to recover damages suffered on resale; or, if the 
complainant accepts the bonds, there may be suits by taxpayers to enjoin the 
levy of taxes to pay them, or the city may refuse to pay them, and force the 
holder to sue on the bonds; and, if he should recover judgment by reason of 
any supposed estoppel by any récitals of the bond, he might still hâve to con- 
tendwith the city as to Its llability to levy an extra tax to pay them, on the 
^heory that estoppel as to the bonds might not be estoppel as to the extra tax 
l'equirement. 

"(3) The suit is in the nature of one for the spécifie performance of the clty's 
contract to deiiver valld bonds, as hereinbefore already stated." 

The doctrine that a complète and adéquate remedy at law is open 
to the complainant, and defeats the jurisdiction of a court of equity, 
has been very much modified by récent décisions. 

In the case of Kilbourn v. Sunderland, 130 U. S. 505, 9 Sup. Ct 

594, the suprême court say : 

"The jurisdiction in equity attaches unless the légal remedy, both in respect 
to the flnal relief and the mode of obtaining it, is as efficient as the remedy 
which equity would confer under the same circumstances." 

It will hardly be seriously contended in this case, considering the 
peculiar circumstances under which the complainant was placed 
by the action of the défendant, that its remedy at law was as com- 
plète or as efQcient as the one now sought on the equity side of the 
court. The défendant, by its own acts, placed the complainant in 
a position where it was called upon to incur the risk of great loss, 
proTiding the issue of bonds which the défendant had made should 
be declared valid. 

Mr. Justice Story, in his work on Equity Jurisprudence (para- 

graph 717a), goes even further than this, and says : 

"The truth is that, upon the principles of natural justice, courts of equity 
might proceed much further, and mlght insist upon decreeing a spécifie per- 
formance of ail bona fide contracts, slnce that is a remedy to which courts of 
law are inadéquate. ïhere is no prêteuse for the complaints sometlmes made 
by the common-law lawyers that such relief in equity would whoUy subvert 
the remedy by actions of the case and actions of covenant, for it is against con- 
science that a party should hâve a right of élection, whether he would perform 
his covenant, or only pay damages for the breach of it." 

No person or corporation is more interested in the proper déter- 
mination of this question than the défendant itself. It is not to 
be presumed that the people of the city of Youngstown désire to haye 
bonds sold which are invalid, and which would resuit in loss to the 
purchasers thereof. The court is therefore of the opinion that, hav- 
ing jurisdiction of the parties and the subject-matter, It is in its 
power to grant the relief to which the complainant is entitled undot- 
the law in this case. 

This brings us to the considération of the question whether or not 
the bonds issued in this case are invalid because of the unconsti- 
tutionality of the spécial act of the législature under which they 
were issued. Section 1, art. 13, of the constitution of Ohio, provides 
that "the gênerai assembly shall pass no spécial act conferring 'cor- 
porate powers.'" It is claimed on behalf of the défendant in this 
case that the city of Youngstown had the power to issue the bonds 
in controversy, under the gênerai authority conferred upon munie- 
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ipal corporations by section 2835, as amended by tlie act of April 
21, 1893, and sections 2836 and 2837 of tlie Kevised Statutes of the 
state of OMo. Under thèse three sections of the statutes, it is clear 
tliat the city of Youngstown bas the power to issue bonds in such 
dénominations and at a rate of interest not to exceed 6 per cent., 
payable semiannually, for the purpose of "erecting or purchasing 
waterworks or supplying water to the corporation or township and 
the inhabitants theredf" providing tbat, before any such bonds are 
issued or the tax levied for the payment of principal and interest 
of same, the question of issuing the bonds is first submitted to the 
Toters of the municipal corporation, after due notice and advertise- 
ment as provided in the statute, and, "if two-thirds of the voters 
Toting at such élection upon the question of issuing the bonds vote 
in favor thereof, then, and not otherwise, the bonds shall be issued 
and the tax levied." 

It appears from statements made during the argument of the case 
that a vote was had on the question of the issuance of thèse bonds 
by the voters of the city, but, either from want of proper notice or 
for some misunderstanding, the vote was not sufiScient to authorize 
the issuance of the bonds; and it being apparent that more than 
the requisite number of voters prescribed by the statute desired 
this improvement, and that thèse bonds shoidd issue, the city pro- 
ceeded to secure the spécial act authorizing them to issue the same 
rather than submit to the delay and expense of a second élection. 
Under this condition of affairs, the législature of Ohio, on the 25th 
day of April, 1894, passed an act entitled "An act to authorize the 
city council of the city of Youngstown, Ohio, to issue bonds to ex- 
tend and improve the water works of said city, and to provide for 
the payment thereof." In view of what may hereafter be said with 
référence to this act, it may be well to incorporate it bodily in this 
opinion, as it is short: 

"Section 1. Be It enacted by the gênerai assembly of the state of Ohio, that 
the dty councU of the city or Youngstown be and the same Is hereby author- 
Ized to issue the bonds of said city in the sum of not to exceed $186,000, for 
the purpose of raising money to improve and extend the water-works System 
of said city. 

"Sec. 2. Said bonds shall be of such dénomination and payable at such times, 
not to exceed 20 years from the date of the issue thereof, as the city council of 
said city shall détermine, and shall not be sold for less tlian their par value. 
Such bonds shall hâve attached thereto interest coupons,» and shall be slgned 
by the mayor and clerk of said city, and attested by the seal thereof. 

"Sec. S. For the purpose of paying bonds and the interest thereon as the 
same may become due and payable, the said city council is hereby authorized 
and empowered to levy a tax on ail taxable property of said city, in addition 
to that otherwise authorized by law, in such amount each year as shall be 
necessary to the payment of said bonds and interest. 

"Sec. 4. This act shall take effect and be in force from and after its passage." 

In order that we may intelligently and fairly construe this act, it 
may be well enough to state the reasons for the constitutional 
inhibition which prevented spécial acts conferring corporate powers 
on municipal corporations. 

The suprême court of the state of Ohio, in the case of State v. 
City of Cincinnati, 20 Ohio St. 18, in discussing this constitutional 
provision, said: 
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• 

"Thèse provisions of the constitution are as imperatlve, as eompreliensive, 
and empliatlc as if the people, speaking through their constitution, had said 'thîs 
bane and «urse of our législation as it existed under the latltudinarian provi- 
sions of the constitution of 1802 is in the future utterly and absolutely pro- 
hibited; hence the laws conferring corpojrate powers shall be gênerai, afCecting, 
or liable to afCect, the constituency of every individual member of the gênerai 
assembly, and so, by powerful motives, calling his attention to the eff ect of the 
proposed enactments upon his own immédiate constituency as well as upon the 
people of other localities.' " 

Judge Eanney, in the case of Atkinson v. Railway Co., 15 Ohio 
St. 21, in ref erring to this same provision, said : 

"Thèse provisions of the constitution are too explicit to admit of the least 
doubt that they were intended to disable the gênerai assembly f rom either cre- 
atlng corporations or conferring upon the same corporate powers by spécial 
acts of législation. It was Intended to correct an existlng evil, and to inaugu- 
rate the pollcy of placing ail corporations of the same kind upon perfect equal- 
ity as to ail future grants of power; of making such law applicable to ail parts 
of the State, and thereby securlng the vigilance and attention of its whole rep- 
résentation. * * * We must give such construction to the constitution as 
will préserve its leading objects intact." 

We hâve in thèse judicial déclarations of the highest court of the 
State the best évidence that the purpose of this constitutional inhibi- 
tion was and is to make ail acts conferring corporate power gênerai, 
so that every member of the législature may feel that the rights and 
interests of his constituency are involved in the measure, and there- 
fore to secure from him his best judgment and his vote and in- 
fluence upon the measure, as he deems it to be best for the inter- 
ests of ail the people concerned. I call attention particularly 
to this annunciation of the law by the suprême court of Ohio, be- 
cause the contention is pressed with great earnestness that this 
spécial act does not confer corporate powers upon the city of 
Youngstown, but merely removes a restriction expressed in the 
geceral statute w^hich permitted the issuance of thèse bonds only 
by the consent of two-Ûiirds of the légal voters of the city. This 
restriction was a most important one. It was placed there for 
the purpose of protecting the taxpayers of the municipalities against 
a wild and reckless imposition of taxes by the bare action of their 
city councils. Surely, an act which seeks to remove this restric- 
tion ought to be an act which upon its face purported to be an act 
of gênerai législation, so that it might challenge the attention of ail 
the members of the gênerai assembly of the state of Ohio, which the 
makers of the constitution deemed so important and valuable. An 
act which sought to remove this restriction ought to be a gênerai 
act, operative upon ail municipalities, so as to make it free from 
the objection to spécial législation so forcibly stated by Judge Ean- 
ney in the opinion from which a quotation has been made. But it 
is said in reply to this that therè is no constitutional inhibition 
against spécial acts which do not confer corporate powers, and 
this act, it is contended, does not confer corporate powers. It 
seems to the court that this is a mère évasion of the force and 
meaning of the constitutional provision referred to. Under the 
gênerai statutes cited, the city of Youngstown was without power 
or authority to issue thèse bonds, unless two-thirds of its voters, 
voting at an élection to be held as provided for by said statute. 
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should vote in favor thereof. Any act which was framed to remove 
this restriction, with sole référence to its application to the city 
of Youngstown, was spécial in its intent and effect. An examina- 
tion of this act shows conclusively that it was intended to confer 
in and by its own provisions upon the city council alone ail the 
power and authority necessary to issue thèse bonds, wîthout the con- 
sent of the voters as required by the gênerai laws. If it was in- 
tended solely to remove the restriction, it should hâve ïeferred to 
the inhibition in section 2837, and provided that the city of Youngs- 
town should hâve the power to issue said bonds without ârst com- 
plying with said spécial provision. But it sought to remove this 
restriction by securing an act which in and by its own provisions, 
independent of the gênerai provisions of sections 2835-2837, con^ 
ferred upon the city the corporate power to issue thèse bonds. 

In State v. Mitchell, 31 Ohio St. 592, the court says: "The con- 
stitutionality of an act is to be determined by its opération." 
This spécial act operated to confer power upon the municipality todo 
that which, by gênerai laws, it was without power to do. It will not 
do to say that the city acquired this power by the removal of a re- 
striction in a gênerai law, and not by corporate power conferred by 
a spécial act. I am of the opinion that the spécial act did confer 
corporate power upon the city of Youngstown, and it was so intend- 
ed; and, being concededly spécial in its application, it is invalid. 
The bonds in this case hâve not been issued or sold, and the rights 
of purchasers are therefore not involved, and happily no loss ac- 
crues to bona fide holders for value. 

Other questions hâve been argued, which I do not deem it neces- 
sary to discuss. The conclusion reached as to the invalidity of this 
act is décisive of the case, and makes any further statements un- 
necessary. 

As to the question of damages, I think the only relief to which 
the complainant is entitled is a decree ordering the défendant to 
repay to it the |3,500, money deposited, and to pay the regular tax- 
able costs of the case. 



MECHANICS' SAVINGS BANK & TRUST CO. v. GUARANTEE CO. OF 
NORTH AMERICA et aL 

(Circuit Court, M. D. Tennessee. June 8, 1895.) 

1. PbINCIPAL and S0RICTT — FiDEMTT INSURANCE — INTERPRETATION OF BoND. 

Bonds of Indemnity given by fidelity Insurance companies are analogous 
to ordlnary policles of Insurance, and are governed by the same principles 
of interprétation. 

2. Samb — Rblbasb of Surety. 

A printed condition in a bank teller's bond issued by a fidelity Insurance 
Company, requiring inspection of hls accounts at least once a year, is satis- 
fied by a quarteriy examination required by the contract as actually agreed 
on and written out at the time of exeeuting the bond. 
8. 8ame. 

A bank teller's bond Issued by a fidelity insurance company requireo 
the bank to "observe ail due and customary supervision over said employé 
for the prévention of default," and the only supervision speciflcally agreed 
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on was a quarterly examlnatlon of the books and accounts as customarUy 
made by the bank on Its own accoant, and a report of any known spécula- 
tion on the part of the teller. Eeld, that an examinatlon In good falth, 
such as was customary, and such as the appointed committee deemed suf- 
flclent for the protection of the bank and Its stockholders, was sufficlent 
to satisfy the requlrement of the bond, ttaough It was somewbat loose and 
careless. 
4 Same. 

A bank teller's bond requlred the bank, "on Its becomlng aware of the 
employé being engagea In spéculation," to report the fact to the surety. 
The bank heard of spéculation by the teller, and on Investigation found 
that he had once contributed $200 towards fonnlng a brokerage associa- 
tion, but, becomlng dissatlsfled, had sold out. Eeld that, in the absence of 
bad falth, the fallure to disclose the r?sult of the Inquiry dl'd not invalidate 
the bond. 

5. Same. 

In an application to a fidelity Insurance company for a cashler's bond, the 
bank, in reply to a question, answered that there had never been a default 
in the position of cashier. Eeld, that a controversy between the bank and 
a former cashier about certain commissions made by the latter, which he 
thought was an Individual matter, whlle the bank offlcers thought he 
should account for it, as his time was paid for by the bank, was not a de- 
fault within the terms of the contract. 

6. Same— Application pob Bond— Warrantt of Answeks. 

Where a bond issued by a fidelity Insurance company provides that the 
answers made by the employer to questions asked In the application shall 
be warranties, and the answers are made on the employer's "best knowl- 
edge and bellef," mère falsity of the answers is not sufflclent to avoid the 
bond, but the company must show that they were "knowingly false." 

Action by the Mechanics' Savings Bank & Trust Company against 
the Guarantee Company of North America and others on a bond. 

Edward H. East, for plaintiff. 
Granbery & Marks, for défendant 

CLARK, District Judge. Plaintiff is a banking institution, or- 
ganized under the laws of the state of Tennessee, with its chief and 
only office and place of business in the city of Nashvîlle during ail 
the time it was a going concern, with a capital stock of $50,000. 
Défendant guarantee company is a corporation organized under the 
laws of the Dominion of Canada for the purpose of carrying on the 
business of fumishing bonds of suretyship and guarantee, and has 
beeh engaged in such business since 1872. Défendant Union Bank 
& Trust Company is a corporation organized under the laws of the 
state of Tennessee, and is administrator of John Schardt, deceased. 
The guarantee company has a local agent and manager, residing in 
Nashville (Mr. Cooley), who has resided there ail his life, and has 
been such agent since 1882, having given up the banking business to 
become such agent, with large expérience ra banking in the position 
of cashier among others. It is a part of the duties of lie local 
agent to gather information concerning applicants for bonds, as well 
as persons already bonded in the company, and for this purpose 
détectives are at times engaged to foUow up the habits of persons 
bonded. This company also has a branch board located at Nash- 
ville. John Schardt was teller and collector in plaintiff bank from 
1888 to January 1, 1893, when he was elected cashier, which position 
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he held until April 17, 1893, wlien thé bank closed its doors made 
a gênerai assignment for the equal beneflt of its creditors, lund on 
the same day Sckardt departed this life. This suit is brought for 
the use of the assignée of the bank. 

Schardt, as teller, was required to fumish bond in the sum of 
$10,000, which was done, with défendant guarantee company as 
his surety, to make good to the bank any pecuniary loss on account 
of Schardt's fraudulent acts in said position, and this bond was re- 
newed each year, and was in force during the year 1892, and at the 
time Schardt became cashier, January 1, 1893. Bond was fumished 
as cashier in the sum of $20,000, Januaiy 1, 1893, for the same 
purpose as the teller's bond, with the same company as surety, and 
for the year 1893. The annual premium for each bond was flOO, 
paid by the bank. The assignée coming into possession, expert 
accountants and bookkeepers were at once employed, and put to 
work on the books of the bank. The assignée fumished an ac- 
countant, and one was employed on behalf of Schardt's estate, but 
the guarantee company, on request, declined to sélect one on its 
behalf. It was shown in the resuit that Schardt had been a de- 
faulter during the years 1890, 1891, and 1892 as teller, and also 
during his short term aa cashier. The amount of embezzlements 
during the years 1890 and 1891 was comparàtively small, and has 
been paid ont of collections from assets transferred by Schardt to 
the bank to secure it, just before his death, and the events of those 
years may be put aside without f urther notice. The embezzlements 
in the year 1892 amounted in the aggregate to $50,649.90, without 
interest, and those for the short time in 1893 during the currency 
of the cashier's bond amounted to $22,964.17, besides interest. Total 
amount of embezzlements in both positions and during ail the years 
named was $101,342.73, a little more than double the amount of 
the capital stock of the bank. Bill was filed in state chancery 
court for account ajid decree on the bonds, alleging that Schardt 
had assigned certain policies on his life for the beneflt of the bank, 
amounting in ail to $80,000, some of which had been paid and others 
were in suit and contested. The case was removed to this court. 

What is called a "guarantee proposai" was made for each bond, 
eimilar to the application in life insurance. In the proposai for 
the teller's bond in questions 8 and 9 the bank was asked as to its 
custom in making inspections of the accounts of the oiîBce, and an- 
swered that this was done quarterly by the finance committee, and 
this statement is made part of the contract. This is a written state- 
ment. The bond provides that the bank "shall observe or cause 
to be observed ail due and customary supervision over said employé 
for the prévention of default," and "that the employer shall at 
once notify the company, on his becoming aware of the said employé 
being engaged in spéculation or gambling, or indulging in any dis- 
reputable or unlawful habits or pursuits," and "that there shall be 
an inspection or audit of the accounts and books of the employé 
■on behalf of the employer at least once in every twelve months from 
the date of this bond." On and before each renewal of this bond 
from year to year the bank fumished to the company a certificate, 
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in whlch it was stated, among otter thlngs, that the accounts of 
Schardt, the teller, had been examined and verifled by tke finance 
committee of the bank. The défense is rested on the falsity of this 
statement, and failure to observe thèse promissory stipulations. 
The contention is that the quarterly examinations and the examina- 
tion or audit once in every 12 months were not made; that custom- 
ary supervision was not observed; and that spéculation by Schardt 
was known by the bank officers, and not communicated to the guar- 
antee company; and that the finance committee had not examined 
and audited the teller's accounts, as represented in the certificate 
on which the bond was renewed. It is to be observed that this state- 
ment in the certificate is not made part of the contract, as the other 
statements, and its position is that of a written représentation in 
an application not incorporated in the bond or policy issued thereon. 
This is not important, however, in the view taken of the case. 

Recovery on the cashier's bonds is resisted upon the grounds: (1> 
That the answer in the proposai to the question whether there had 
ever been a default by any one in that position in the bank waa 
false, it being in the négative. (2) That the statement in answer 
to question 13, that the books and accounts of the teller were ex- 
amined December 31, 1892, by the finance committee, and found cor- 
rect, was false. (3) That Schardt was insured as cashier only, while 
he was permitted to perfonn the duties of gênerai bookkeeper, in- 
creasing his opportunities to commit and conceal his embezzlements. 
(4) That the bank stated in answer to the question that it had heard 
nothing unfavorable to Schardt's habits, or of matters which should 
be made known to the guarantee company, and that this was false, 
the ofiQcers having heard of spéculation on Schardt's part. 

Beforè taking up thèse points separately, it will be of service to 
refer to some cases as bearing on the questions generally, and as 
showing the tendency of the ruling on similar contracts. Although 
of more récent origin than the ordinary forms of insurance, such as 
flre, marine, and life, that this bond is a branch of insurance is 
clearly apparent. Cases involving this form of contract are ex- 
tremely few, still, that the law of insurance applies by analogy is 
undoubtedly true, and this was fully recognized and clearly stated 
by the circuit court of appeals for this circuit in Suprême Council 
Catholic Knights of America v. Fidelity & Casualty Co. of New York, 
63 F. 48, 11 C, C. A. 96, in which Judge Lurton, delivering the 
opinion, said: 

"With référence to bonds of this klnd, execiited upon a considération, and 
by a corporation organized to malte such bonds for profit, the rule of construc- 
tion applied to ordinary sureties is not applicable. ïhe bond is In the terms 
prescrll)ed by the surety, and any doubtful language should be construed most 
strongly against the surety, and in favor of the Indemnity, which the assured 
had reasonable grounds to expect. The rule applicable to flre and life insur- 
ance is the rule, by analogy, most applicable to a contract like that In this 
case." 

This method of furnishing bond to make good loss is rapidly 
Buperseding ail others in the case of oificers of private corporations, 
and I am advised that législation by the gênerai assembly in session 
enables compauies engaging in this business to make bonds for ail 
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public oiBcials of the state and counties thereof. TUa business is, 
therefore, becoming one of vast public as well as prÎTate importance, 
and it cannot be objected if rules of reasonably stringent liability 
are applied to thèse contracts, as in other f orms of insurance. Con- 
ditions on which forfaiture of the contract is claimed being con- 
strued strongly against insurer and liberally in favor of insured, 
the burden is on défendant, and the défense must be clearly made 
ont. Ootten v. Casualty Co., 41 Fed. 506; Steel v. Insurance Co., 
2 C. G. A. 463, 51 Fed. 723, and cases cited; Moulor v. Insurance 
Co., 111 U. S. 341, 4 Sup. et 466; Suprême Council Catholic Knigbts 
of America t. Fidelity & Casualty Co. of New York, 63 Fed. 48, 11 
C. C. A. 96. And statements made as on knowledge, or knowledge 
and belief, are not untrue, unless shown to hâve been knowingly 
false. Insurance Co. t. Cridley, 100 U. S. 614; National Bank v. 
Insurance Co., 95 TJ. S. 673. And the writteu portions of the con- 
tract overrule the printed portions, in case of conflict. Insur- 
ance Co. V, Kuhn, 12 Heisk. 518. Being of the opinion that the 
statements are made part of the contract, the case is freed from 
the question as to any distinction and its effect between représenta- 
tion of an existing fact and tho«e of an unexecuted intention as to 
the future, or promissory statements, for the rule is settled in the 
courts of the United States that a promissory statement, when in- 
corporated in the contract, must be performed, just as any other 
stipulation. Prudential Assur. Co. v. Aetna Life Ins. Co., 23 Fed. 
438, and cases cited; Schultz v. Insurance Co., 6 Fed. 672. Itisalso 
settled that the surettes on the bond of a bank cashier are not re- 
leased because the cashier performs, or undertakes for added com- 
pensation to perform, other duties, such as those of a bookkeeper. 
Minor t. Bank, 1 Pet. 73; Bank v. Yard (Pa. Sup.) 24 Atl. 635; 
Wallace v. Bank (Ind. Sup.) 26 N. E. 175; Bank v. Carleton, 136 
Mass. 226. 

Coming now to the défense, I will consider the objections to re 
covery on the teller's bond. There is no room for the contention 
that there was no inspection or audit of the accounts and books of 
the employé at least once in every 12 months, except upon the 
assumption that this printed provision in the bond required an 
annual inspection in addition to the quarterly inspection expressly 
agreed upon in writing in the application. This printed condition, 
requiring inspection at least once a year, occurs as a printed condi- 
tion in the blank or skeleton bond prepared for gênerai use, and is 
intended as a minimum requirement in regard to inspection. As 
the contract was actually agreed upon and written out at the time 
of exécution, the quarterly examination was provided for, and this 
f uUy satisfled, and more than satisfied, this provision, if the quarter- 
ly examination was sufQcient; otherwise this condition would, in 
substance and effect, be inconsistent with the written stipulation, 
and would give way to it Moreover, on the theory of a rigid, 
literaJ, exaction under this provision, it was performed by the ex- 
amination December 31, 1892, on Schardt's going out of oflflce as 
teller, the bond for that year alone being in question, and stiU in 
force, and no particular time designated for this annual inspection, 
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.provided, of course, that examination was good. In regard to the 
customary supervision over the employé wMch, was to be observed, 
it is only necessary to say that the supervision specifically agreed 
upon at the time of exécution of the contract was a quarterly ex- 
amination of the books and accounts, and to report any spéculation, 
and no other duty is pointed out in argument, and no other breach 
of the contract set up in the answer. And the statement in the 
certiflcate for renewaJ of the bond that the accounts had been ex- 
amined and audited may be considered in connection with the 
quarterly examinations. Indeed, it is not to be doubted that this 
statement was understood as referring to the quarterïy examina- 
tions specifically provided for in the original contract, and was an 
assurance that this part of the contract had been performed. And 
when the défenses made in regard to inspections or examinations 
as applied to both bonds are followed down to the real f acts on 
which they rest, the position is not that such inspections were not 
made, but that they were so partial and negligently made as to 
amount tO no examination within the requirements of the contract. 
It is insisted that inspection, with reasonable care and caution, 
would hâve disclosed the défalcation of Schardt. It will be ob- 
served that the requirements as to inspection are gênerai in terms. 
It is simply stated that examinations will be made quarterly, and 
by the bank's finance committee. Nothing as to qualification of 
members of this committee, or the method of inspection, is speci- 
fled, AU of this was necessarily left to the judgment of the com- 
mittee. This statement was in answer to the question, "What is 
your custom in regard to frequency of inspections?" The cus- 
tomary examinations made by the bank for itself and on its own 
account were clearly contemplated, and it was neither in terms 
nor by implication required to make any other or différent inspec- 
tion. Plaintiff was not required to employ expert accountants, 
nor make examinations with the distinct object of ascertaining if 
Schardt was acting fraudulently, for this was what was insured 
against This being so, I am of opinion that, so long as the bank 
oflQcers and the committee acted in good faith, such examination as 
the appointed committee thought proper and sufiScient for the pro- 
tection of the bank and its stockholders would satisfy the require- 
ments of this contract as made. If anything more was wanted, it 
was matter for spécifie agreement. And, notwithstanding the 
effect of the searching and skillful examination and cross-examina- 
tion by defendant's solicitors, I am satisfied thèse examinations 
were, in substance, such as are customary in banking institutions 
such as this, although it is true they were somewhat loose and 
careless. Defendant's experienced local manager was on the ground, 
and, if he thought the détails important, it was easy for him to as- 
certain ail the facts, as aJl the transactions between the two com- 
panies were conducted through him, and it was part of his business 
to gather information. It is not maintained, and could not be, 
that there was any positive bad faith. The finance committee was 
made up f rom the directors, and thèse were ail stockholdeçs, and 
pecuniarily and directly interested in the fldelity of the employé ; 
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and the magnitude of -the shortage would be an answer to any sug- 
gestion of bad faith- 

This brings up tbe only remaining objection to decree on thia 
bond, namely, the failure to report spéculation on Schardt's part. 
Proof on this point is to this eflect: That in the sunrtner or fall of 
1892 a man by the name of Kyle, from New York, representing a 
brokerage concern of that city, desired Sykes, then cashier, to be- 
come the local représentative of that concern. Sykes remarked 
that he did not like a spéculative business like that, whereupon 
Kyle said it made no différence; that Schardt was interested in a 
similar business. Sykes spoke of this to Baxter, the président 
of the bank, and also to Schardt, who said he had at one time been 
interested in such concern, but had sold his interest, and said that 
to some extent he had speculated at one time, but had ceased to 
do 80. After this Sykes says he received an anonymous letter, say- 
ing Schardt had been speculating. On Schardt's attention being 
called to this letter by Eatherly, a director, and on examination it 
was shown that at one time Schardt, Searight, and Dr. Barry agreed 
to form a brokerage association, each putting in $200. Schardt 
soon became dissatisfied, and sold out to Searight. This is evi- 
dently what Kyle had referred to in the previous interview with 
Sykes, though no détails were given. This, then, was what the 
oflBcers of the bank knew or learned, and Cooley, with his duty to 
look up information, and on the ground, and familiar in banking 
circles, never heard of this. The language of the bond is that the 
employer shaJl report "on his becoming aware of the employé being 
engaged in spéculation." Without now stopping to consider at length 
the meaning of the terms hère used, I am of opinion that, in the ab- 
sence of fraud or bad faith, the failure to disclose the resuit of the 
inquiry made in this instance did not invalidate the bond as to 
the surety. Certainly, spéculation la a reasonable and substantial 
sensé is meant, such in length of time or magnitude as would make 
It serious. This, when brought to the attention of the bank of- 
ficiais, was a past event, and apparentiy in itself unimportant The 
bank was under no duty by the contract or independentiy of it to 
actively institute or prosecute inquiries about Schardt, or to run 
down loose rumors or anonymous letter s. State v. Atherton, 40 
Mo. 209; Suprême Gouncil Catholie Knights of America v. Fidelity 
& Casualty Co. of New York, 11 C. G. A. 96, 63 Fed. 48. It was 
only on "becoming aware of the employé being engaged in," etc., 
that report was to be made. This refers to knowledge coiaing te 
the bank oflacials in the usual way that such knowledge comes, and 
imposes no original, active duty in this respect; and it is pertinent 
to remark that if the bank was left under an active duty of vigilance 
as to supervision of habits or inspection of accounts vith a view to 
prevent fraud, there would be litUe or no motive to secure and pay 
for insurance like this. 

It remains to consider the objections to recovery on the cashier'a 

bond. The bank answered that there never had been a default in 

the position of cashier. The proof is that the bank and its former 

oashier, Durr, had a controversy about certain commissions made 

v.68F.no.4— 30 
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by the casiiier, which he tLought was an individual matter, while 
the bank ofîScers thought that while engaged by the bank the cashier 
should account to it, as his time was paid for. It was no default 
within the terms of the contract The objection that Schardt was 
allowed to keep books while insured as cashier only is overruled. 
The bond, it is true, insures Schardt as cashier, but there is no 
limitation in terms against performance of other duties, and the 
cases already cited hold that there is none by implication. 

The statement that Schardt's accounts had been examined Decem- 
ber 31, 1892, and found correct, is next objected to as false. What 
has been said on this subject applies hère. There can be no reason- 
able doubt that, where examinations are spoken of as made, they 
refer to those by the finance committee, and it is expressly so stated 
hère. It is not probable that any examination the bank would hâve 
caused to be màde would prove satisfactory as looked at after the 
f acts are ail known, unless ihe same had detected Schardt. 

The last objection is that the bank falsely stated that it knew 
nothing in regard to Schardt's conduct which défendant should 
know, and the spéculation is hère again referred to. What has 
been said disposes of this point. AU of the answers made in the 
application for the cashier's bond are foUowed by this statement: 
"The aboTe answers and représentations are true, to the best of my 
knowledge and belief." Some stress is put upon condition 3 on 
this bond as making the statements in the application warranties. 
The condition is this : 

"(3) That àny written answers or statements made by or on behalf of the 
said employer In regard to or In connection with the conduct, dntles, accounts, 
or methods of supervision of the said employé, delivered to the Company, 
elther prlor to the issuance of this bond orto any renewal thereof, or at any 
time duringi Its currency, shall be held to be a warranty thereof, and form a 
basis of this guaranty, or oi its continuance." 

Without deciding whether this has the effect insisted on (Moulor 
V. Insurance Co., 111 U. S. 341, 4 Sup. Ot. 466; Insurance Co. v. 
Raddin, 120 U. S. 183, 7 Sup. Ot 500), it is to be observed: 

First. That thèse terms and conditions, printed and indorsed 
on and commoû to ail the bonds, are to be read and construed with 
the application, in which the written statements made when the 
contract is executed deflne more particularly, in part, the duties as 
flnally agreed upon. 

Second. That this condition (excepting the term "conduct") relates 
to duties to be performed under and during the currency of the cash- 
ier's bond, and is prospective only in its opération, as more f ully ap- 
pears when placed side by side and read with No. 8; and, as the 
bond was canceled in so short a time, — April 15, 1893, — there is 
Teally little Or no basis for this contention. 

Again, if the statements were made warranties in the fuUest 
sensé, this does not change or enlarge the answers as made. It 
would hâve the efifect to make everything material, and require 
the answer to be true at ail events. But where, as in this in- 
stance, the answers are to the best of the bank president's knowl- 
edge and belief, défendant would hâve to show that they were 
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knowingly false. It is to be borne in mind, in regard to the ex- 
aminations and reports to be made, that whether that duty was suffl- 
ciently discharged ia to be determined by the circumstances as they 
appeared at the time the duties were being performed, and not 
as seen after ail the disclosures are made, and the embezzlement, 
and how it occurred, with Schardf s dishonesty, are known. It is 
not difiScult, after a disaster has occurred, to look back and criticise 
freely. It is that wisdom after the event which is the possession 
of many, while foresight is the gift of few. Comparatively few 
human transactions would stand an after-event test. 

The issues respecting examination and report of spéculation are 
fairly close, especially the latter, and on both sides of which much 
might be and has been well said. 

Decree will go on both bonds, with interest after the amounts 
were payable under the terms of the bonds, with costs. The lia- 
bility of défendant is secondary to that of Schardt's estate and of ail 
assets and security which the bank holds on account of this short- 
âge, and the decree will be so drawn as to give effect in defendant's 
favor to its rights growing out of the suretyship relation to the lia- 
bility. 



AULTMAN, MILLER & CO. v. HOLDER. 

(Circuit Court, E. D. Mlchlgan. May 13, 1895.) 

No. 8,044. 

1. CONTRACTS— LaW OF PLACE. 

Plaintiff, an Ohio corporation, havlng its principal place of business at 
A., in that state, made a contract with défendant, a résident of Michigan. 
Tlie contract was executed by défendant in Michigan, and subsequently 
countersigned by plaintiff's agent in that state and approved at plaintlff's 
main office at A., pursuant to a provision, eontained in it, that it was "not 
valid unless countersigned by our manager at L. and approved at A." 
Eeld, that the contract was made in Ohio, and was not within the terms 
of a statute of Michigan relating to contracts made in that state. 
3, Interstate CoMMBROE^TAXATroN— Michigan Statute. 

The statute of Michigan (Act No. 182 of 1891, as amended by Act No. 
79 of 1893), providing that "every foreign corporation • » * which 
shall hereafter be permltted to transact business in this state • • • 
shall pay to the secretary of state the franchise fee of one-half of one mill 
upon each dollar of the authorized capital stock. * * * AU contracts 
made 'm this state * • * by any corporation which has not flrst com- 
plied with the provisions of this act shall be whoUy void,"— is void, as a 
régulation of Interstate commerce, as applied to the business of a foreign 
corporation engaged in selling its wares by itinérant agents in the state 
of Michiganh 

This was an action of assumpsit by Aultman, Miller & Co. against 
William Holder. The case was submitted to the court, without a 
jury, upon an agreed statement of facts. Judgment for plaintifif. 

The plaintlÊC is a corporation organized under the laws of the state of Ohio, 
and is engaged in the business of manufacturing agricultural implements at 
Akron, in that state, and sells reapers and mowers in Michigan, through local 
agents at différent places, who sell on commission for the Company, and as its 
agents. A written contract îs entered Into between the company and the agent 
similar in form to that sued upon in this case. The action is assumpsit, and 
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is brought against the défendant, William Holder, who is a citizen of Micli- 
Igan, résident of Lanslng, and acted for the plalntilï as a commission agent 
under the contract executed by himself at Lansing, February 27, 1894, and 
there countersigned by the local agent of the plalntifC under thèse provisions 
of the contract: "Thls contract not valid unless countersigned by our man- 
ager at Lanslng, and approved at Akron." The parties hâve signed and filed 
a stipulation of facts of which the following is a copy: 

"To Said Court: It is agreed between the parties to the above action that 
the following facts are agreed upon without the submission of évidence, and 
the parties ask that thls stipulation of facts be made a part of the record: 
First. It is agreed that the contract referred to between the parties was exe- 
cuted, accepted, and approved, as set forth in the said contract. Second. It is 
agreed that the provisions of the contract, in so far as plaintifC is concerned, 
hâve been fulfllled. ïhird. It is agreed that the balance due, amounting to 
flve thousand and flfty-two and flfty-six hundredths dollars ($5,052.56), is cor- 
rect. Fourth. It is agi-eed and admitted that Aultman, Miller & Co. is a cor- 
poration organized and existing under the gênerai laws of Ohio, having its 
corporate office in the city of Akron, county of Summit, and state of Ohio, and 
having its manufactory at the same place. Fifth. It is agreed and admitted 
that Aultman, Miller & Co. does not manufacture any goods whatever within 
the State of Michigan. Sixth, It Is agreed that Aultman, Miller & Co. sells its 
goods by means of local commission agents, and that it has a gênerai agent at 
the city of Lansing, and that its commission agents are under similar con- 
tracts with the plaintifC to the one set forth in thls action. Seventh. It is 
agreed and admitted that aU contracts are sent to Aultman, Miller & Co., at 
Akron, Ohio, for approval or rejectlon before taking any efCect. Eighth. It fs 
agreed and admitted that the goods sold by Aultman, Miller & Co. In the state 
of Michigan, and manufactured at its factory at Akron, Ohio, are shlpped 
from the factory upon orders recelved from commission agents, forwarded by 
the gênerai agent from Lansing to Akron. Goods are shlpped elther direct to 
the commission agent or in bulk to Lansing, or various points throughout the 
state, and reshipped In smaller lots direct to the commission agent. Ninth. It 
Is agreed and admitted that Aultman, Miller & Co. own a warehouse in the 
city of Lansing, for the transfer of such reshipments, for the temporary stor- 
age of a small stock of extras or repairs, which expérience has shown may 
be suddenly needed by customers throughout the state during the harvest 
season. A portion of the commission agents throughout the state also keep on 
hand a very small stock of repairs, for the Immédiate use of thelr customers. 
Thèse are partlally commission goods and partially goods sold direct to them. 
Tenth. It is agreed and admitted that accounts with every commission agent 
in the state of Michigan are kept at the office of the plaintiff in Akron, Ohio. 
Bleventh. It is agreed and admitted that the plaintifC efCects settlement with 
its commission agents by sending to its gênerai agent copies or statements of 
ail such accounts, that the gênerai agent and his assistant check over the 
season's work with the commission agent, coUect pay for the machines sold 
in notes or cash, or both, and forward the same direct at once to the plaintifC 
at Akron, Ohio, and that the notes so taken are subject to the approval or 
rejectlon of the plalntifC. Twelfth. It is agreed and admitted that ail notes 
taken by the commission agents of Aultman, Miller & Oo. are sent through its 
gênerai agent at Lansing, to the factory at Akron, Ohio, where they are num- 
bered, recorded,. filed, and retained until just before maturity, when they are 
sent direct to banks or express companies for collection and remittance direct 
to Akron, Ohio. F. A. Baker, Attorney for PlaintifC. 

"Wood & Wood, Attorneys for Défendant." 

As wlU be seen, it Is agreed and admitted that the balance due the plain- 
tiff from the défendant, arislng out of the business done by the défendant for 
the plaintifC at Lansing, as its agent as aforesaid, under the contract referred 
to, amounted on the 3d day of November, 1894, to Ç5,052.B6. The déclaration 
sets forth fuUy the breaches of contract relled upon by the plaintifC, from 
which thls balance arose. The plea of the défendant is the gênerai issue, with 
notice in accordance with the authorized practice at law in the courts of Mich- 
igan that the défendant wlll show under said plea that Act No. 182 of the 
Laws of Michigan toc the year 1891, as amended by act No. 79 of the Laws 
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of Micb ^art for the year 1893, provides that: "Every foreign corporation or 
association which shall hereafter be permitted to transact business in this 
State, whicli shall net, prier to the passage of this act hâve flled or recorded its 
articles of association under the laws of this state, and been thereby author- 
ized to do business herein, shall pay to the secretary of state, the franchise fee 
of onerhalf of one mill upon each dollar of the authorized capital stocli of such 
corporation or association and a proportionate fee upon any and each subsé- 
quent increase thereof; and that every corporation heretofore organized or 
doing business in this state which shall hereafter increase the amount of ifs 
capital stock shall pay a franchise fee of one-half of one mill upon each dol- 
lar of such increase of authorized capital stock of such corporation or associa- 
tion and a proportionate fee upon any p.nd each subséquent increase thereof; 
provided that the fee herein provided, cscept in cases of increase of capital 
stock shall in no case be less than flve voliars; and in case any corporation 
or association hereafter incorporated under làe law of this state or foreign cor- 
poration authorized to do business in this state, bas no authorized capital stock, 
then in such case each and every corporation or association so incorporated or 
doing business in this state shall pay a franchise fee of five dollars. Ail con- 
tracts made in this state after the first day of January, 1894, by any corpora- 
tion which has not first complied with the provisions of this act shall be 
wholly void. This act is ordered to take immédiate efiect Approved May 
13th, 1893." The notice further déclares that the contract set forth in plaintlft's 
déclaration, and upon which the right of recovery is based, was made and Is 
to be performed In the state of Michigany within the meaning of the said act. 
Also that said plaintiffi, belng a foreign corporation, was. at the time of the 
exécution of said contract, doing business in the state of Michlgan, within the 
meaning and application of said statute, and has not complied with the re- 
quirements thereof, nor before nor since the passage of such statute has II 
filed or recorded its articles of association with the secretary of state for the 
state of Michigan, nor paid to said secretary of state the franchise fee of one- 
half of one mill upon each dollar of its authorized capital stock; that, owing 
to plaintlfl's noncomplianee with said statute, the said contract is absolutely 
void and without force as against said défendant 

F. A. Baker, C. A. Sadler, and C. C. Kirkpatrick, for plaintiflE. 
Wood & Wood, for défendant. 

SWAN, District Judge. The questions arising in this case hâve 
been argued with great learning and ability by counsel, and, al- 
though the discussion has taken a wide range, it has left for détermi- 
nation but two inquiries: (1) Was the contract sued upon made 
in this state? (2) Is the statute upon which the défense is founded 
a régulation of commerce obnoxious to the constitutional grant of 
the power over that subject conferred upon congress? 

In regard to the first of thèse questions, it will be noticed that the 
provision of the statute upon which reliance is had for the avoidance 
of the defendant's liability for the sum found due from him to the 
plaintiff limits its penalty to "contracts made in this state after 
the flrst day of January, 1894." This contract was made, it is ad- 
mitted, after that date. What was the locality of its exécution? 
It did not become a contract until ail the parties executed it. By 
its express provision it was not to be valid until countersigned by 
the agent of the plaintiff at Lansing, and approved at Akron, Ohio. 
This latter requisite — the approval of the plaintiff — is the crown- 
ing act of its consummation, as expressing the agreement of the par- 
ties. It, therefore, was not made until, by plaintiff's approval, it 
was perf ected and adopted. Until then it was an imperf ect obliga- 
tion, having no force whatever. The act which gave it vitality was 
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perf ormed outside of the state of Michigan, i. e. in the state of Ohio. 
It seems clear, therefore, that it was not a contra,ct made in this 
state, within the prohibition of the statute. The question of 
construction of the language of the statute is analogoùs to that 
arising upon the alien labor acts, which hâve been the subject 
of much discussion in the fédéral courts. In cases founded on 
those acts, a vital élément of the offense is the making of a con- 
tract in a foreign country with a nonresident alien, previous to the 
immigration or importation of such alien into the United States, 
to perform labor or service in this country, and in pursuance of 
which such nonresident alien cornes to the United States and enters 
upon the performance of the contract. There, as hère, the char- 
acter of the act is made to dépend upon the locality of the exécution 
of the prohibited contract. It is perfectly lawful, notwithstanding 
the alien labor acts, to contract with an alien within the jurisdiction 
of the United States. U. S. v. Craig, 28 Fed. 795, 799; U. S. v Ed- 
gar, 45 Fed. 44; same case on error, 1 C. C. A. 49, 48 Fed. 91. Thus, 
in the Michigan statute, no penalty is directed against the exécution 
of a contract outside of the state by a corporation which has not 
complied with the provisions of the acts of 1891 and 1893. The 
inquiry, therefore, is not by what law the contract is to be con- 
strued, — whether that of the place of its exécution or that of its 
performance, — or of the form in which suit may be brought upon 
it. The single question is, where was it executed? And upon the 
admitted facts of this case, evidenced by the stipulation, the con- 
cessions of counsel, and the fair construction of the clause "and ap- 
proved at Akron," l3ut one aiiswer can be given to this inquiry. It 
became the contract of the parties at Akron, Ohio, and was not 
made in the state of Michigan, within either the language or the 
spirit of the act of the législature pleaded in défense. Giving to 
the language of the act its natural and obvions meaning, the phrase 
"made in the state of Michigan" can hâve but one interprétation, 
and must be held to designate contracts there perfected by the as- 
sent of ail parties. It is not necessary to invoke the ruie that a 
pénal act is to be strictly construed, for the language employed has 
excluded ail doubt of the intent of the législature. The contract 
sued upon is not avoided by the act of 1893. 

2. Upon the second question, as to the constitutionality of the 
state statute, there is, in my judgment, as little doubt as upon 
the first. By the contract sued upon the défendant "is hereby au- 
thorized to sell Buckeye mowers, reapers, and' binders, and extra 
parts thereof, in the following territories, viz.: Laingsburg and vi- 
cinity and Elsie and vicinity, including the townships of Washing- 
ton and Elba, in Gratiot county, and Chapin in Saginaw county, and 
the west half of Fairfleld in Shiawassee county, for and during the 
season of 1894." The défendant, therefore, was not a résident local 
agent of the plaintiff, and, although selling on commission, was 
really, as the contract contemplâtes, nothing more than an itinérant 
vendor in the territory specifled. The f act that the company had a 
warehouse at Lansing, where it stored its implements, and the neces- 
sary "repairs" or parts Of the machines which it manufactured and 
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sent hère for sale, in order that it might meet thé demanda of those 
having its machines to supply such repairs or parts, is immaterial 
in this case. Without doubt, property so stored and kept within 
the state of Michigan, for the conyenience of the company and the 
promotion of its business, in affording facilities to its eustomers for 
the purchase and repair of the implements which it manufactured 
and sold, unless thèse were merely in transit for delivery to eus- 
tomers hère, would authorize the state to tax such property for 
the protection it received, but the right to taxation of such property 
is not in question hère. The state statute really imposes a tax upon 
the corporations included within its provisions for the privilège of 
selling their wares in Michigan, and therefore is obviously a tax upon 
Interstate commerce within the pro visions of the fédéral constitution, 
and the décisions of the suprême court of the United States. It 
is equally so regarded by the suprême court of the state, and in 
Ooit V. Button, 60 N. W. 690, decided in October, 1894, the su- 
prême court of Michigan, in passing upon this very statute, so 
decided, holding that it imposed a tax "upon the occupation of 
the corporation, with a provision that ail its contracta shall be 
void until the tax is paid, which, if enforced, would embarrass plain- 
tiff in its commerce with noninhabitants of Michigan. It must, 
therefore, be held that the act in question does not apply to for- 
eign corporations whose business within this state consista merely 
of selling through itinérant agents, and delivering commodities 
manufactured outside of this state." The opinion cites many dé- 
cisions of the suprême court of the United States upon the con- 
struction of the commerce clause of the constitution, which ail sus- 
tain this conclusion. In addition to thèse, the cases of Orutcher v. 
Kentucky, 141 U. S. 47, 11 Sup. Ct. 851, Brennan v. City of Titus- 
ville, 153 U. S. 289, 14 Sup. Ct. 829, and CoVington & C. Bridge Co. 
V. Com., 154 U. S. 204, 14 Sup. Ct. 1087, in which cases the opin- 
ions of the court are delivered respectively by Mr. Justice Bradley, 
Mr. Justice Brewer and Mr. Justice Brown, review fully the authori- 
ties upon this question, and render unnecessary any lengthy discus- 
sion of the question upon principles. The fact that the act of 1893 
<Laws 1893, p. 82) does not discriminate against foreign corpora- 
tions does not exempt it from the charge of being an interférence 
with interstate commerce. This point is so fully discussed in sev- 
eral of the cases cited aupra that it need not hère be elaborated. In- 
deed the décision of the suprême court of the state of Michigan 
leaves nothing to be said in support of the statute as applied to this 
case. There ia nothing in the stipulation of facts which takes the 
case outside of the effect of that deciaion. 

The judgment must be entered for the plaintiff for the sum of 
f 5,052.56, with interest at 6 per cent, from November 3, 1894. 



il2 VEDEBAL BEPOBTEB, VoI. 63. 

UNITED STATES T. HARMAN. 

(District Court, D. Kansas, First Dlyislon. June 1, 1S95J 

No. 2,584. 

Cbiminai, Pbocedtjrb — Erkonbous Sentence. 

Where a sentence difïerent from that authorized by law, bas been fm- 
posed on a défendant convicted of a crlminal offense, and, for such error, 
the judgment is reversed, and the cause remanded to the trial court, with 
Instructions to proeeed therein according to law, such trial court résumes 
Jurisdiction of the cause, and has authority to resentence the défendant, 
and Impose the penalty prcvlded by law, notwithstandlng part of the void 
sentence bas been executed. 

The défendant, Moses Harman, was indicted in the United States 
district court at Leavenworth, Kan., in 1888, for depositlng in the 
mails of the TJnited States an obscène paper, in violation of section 
3893, Rev. St, amended. On trial before a jury he was found guilty, 
and thereupon sentenced by the court to "be imprisoned in the 
Kansas state penitentiary for flve years, and that he pay a fine of 
J300." On writ of error, sued out to the United States circuit court, 
under Act Cong. March 3, 1879 (20 Stat 354, c. 176), this judgment 
was reversed, for the reason that the statute directs that the im- 
prisonment must be "at hard labor," which words were omitted from 
the sentence. The cause was remanded "with instructions to pro- 
eeed therein according to law." See 50 Fed. 921. By assignment, 
the cause comes before me on motion of the district attorney for 
resentence of the défendant 

W. C. Perry, U. B. Atty. 

David Overmeyer, for défendant. 

PHILIPS, District Judge (after stating the facïs). It would be 
an idle labor for this court to enter upon an enlarged discussion of 
the distinction between erroneous, or voidable, and void judgments. 
As applied to the facts of this case, the ruling of the United States 
circuit court judge, on writ of error, is, that the omission of the 
trial court, in the sentence, of the words "at hard labor" rendered 
"the judgment absolutely void." Harman v. U. S., 50 Fed. 922. The 
principles of law are reviewed in Re Bonner, 151 U. S. 242, 14 Sup. 
et 328. The soliciter gênerai, on behalf of the govemment with 
vigorous insistence, sought to hâve the court hold that, where the 
trial court erred in imposing a sentence différent from that pre- 
Bcribed by the statute, the sentence was only voidable, and, therefore, 
only réversible for error, in contradistinction toa void judgment. But 
the court through Mr. Justice Field, combated and overruled the 
contention, and distinctly held that after verdict of guilty the only 
sentence both "as to the extent or the mode or the place of it" the 
court can give is one in conformity to the statute, The learned 
justice sald: "The proposition put forward by counsel that if the 
court has authority to inflict the punishment prescribed, its action 
is not void, though it pursues any form or mode which may oommend 



UNITED STATES V. HARMAN. 473 

itself to its discrétion, is certaJnly not to be tolerated." Logically, 
therefore, it can make no différence whether the sentence imposes a 
greater or less punishment in severity than that prescribed by statute. 
It is the departure from "the estent or form" prescribed by law that 
nullifles it, because of the laek of power in the court to impose any 
other sentence, both as to estent and manner of executing it, than 
the statute directs. WoodrufE v. U. S., 58 Fed. 766, and citations. 

On the authority of the Bonner Case this défendant would hâve 
been discharged on writ of habeas corpus, because the sentence of 
the court to imprisonment, without the words "at hard labor," was 
a nullity, for want of power to so limit it It must, therefore, 
logically follow that in respect of the imprisonment the case stands 
as if no judgment had been entered. 

The cause being remanded by the circuit court judge, "with in- 
struction to proceed therein according to law," the only question 
this court has now to détermine is, what is the proceeding authorized 
by law? Did the circuit court mean that this court should now 
turn the défendant loose, unpunished for the offense of which he 
stands found guilty by the verdict of a lawful jury? The cause 
is not hère for trial de novo. There was no error in the former 
trial. The whole proceedings up to and including the return and 
recordîng of the verdict were regular and lawful. 

Whatever may be the diversity of opinion in différent jurisdic- 
tions, the rule is well established in the fédéral courts that in a 
case situated like this the trial court résumes jurigdiction of the 
case precisely at the point where the error supervened, which was 
after verdict, and it proceeds to render such judgment as it was au- 
thorized to render by the statute on such a verdict. In Coleman v. 
Tennessee, 97 U. S. 509-519, the prisoner was released on writ of 
habeas corpus from a sentence of a state court for homicide, for 
the reason that he was a soldier in the regular army at the time of 
the commission of the offense, and was not amenable to the jurisdic- 
tion of the civil courts. But the court held that, inasmuch as he was 
under sentence of a military court-martial for murder growing out 
of the same offense, he should not be set at liberty, but was ordered 
to "be delivered up to the military authorities of the United States, 
to be dealt with as required by law." In Eeynolds v. U. S., 98 U. S. 
145 (note on page 168) the petitioner had been sentenced to imprison- 
ment at hard labor, when the act of congress under which the indict- 
ment was found provided for punishment by imprisonment only. 
The cause was remanded "with instruction to cause the sentence of 
the district court to be set aside, and a new one entered on the verdict 
in ail respects like that before imposed, except so far as requires the 
imprisonment to be at hard labor." In Ee Bonner, supra, the court 
discusses the direct question under considération, as to the course to 
be pursued in such a case, and it quotes with approval the language 
of the suprême court of Pennsylvania in Beale v. Com., 25 Pa. St. 
11,22: 

"The common law embodies in Itself sufflclent reason and common sensé to 
rejeet the monstrous doctrine that a prisoner whose guilt is established by a 
regular verdict is to escape punishment altogether because the court commit- 
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ted error In passing sentence. If this court sanctions such a rule it would fail 
io perform the chief duty for -whlch It was established." 

And although Bonner had been imprisoned wrongfully in that 
case, in the penitentiary, he was discharged "without préjudice to 
the right of the United States to take any lawful measures to hâve 
the petitioner sentenced in aceordance with law, upon the verdict 
against him." 

ïhe final contention of the leamed counsel for the défendant hère 
is that inasmuch as the défendant was in the penitentiary, under the 
former sentence of the district court, for a period of four months 
before the case was reversed on writ of error, he cannot again be 
imprisoned, because to do so would be to subject him to a double 
punishment for the same offense. The case of In re Lange, 18 Wall. 
163, is principally relied upon in support of this contention. In 
that case the court imposed both a fine and imprisonment, when the 
statute only conferred power to punish by fine or imprisonment. 
The fine having been paid, the prisoner was discharged, and set at 
liberty from the penalty of imprisonment; and the language of Mr. 
Justice Miller, on page 169, must be understood in référence and 
restrained to tiie particular facts under discussion. The prisoner, by 
paying the fine, had suffered the fuU penalty of one of the alternative 
sentences, and, therefore, to punish him corporeally by imprison- 
ment would hâve been a cumulative penalty, which the law does not 
tolerate. He had satisfied to the full the demands of the law when 
he paid the fine. It is a well-recognized rule of criminal practice 
that, where a judgment is arrested on motion of the accused, the 
plea of autrefois convict will. not lie. Where a prisoner is in jail 
temporarily, awaiting the resuit of his appeal or writ of error, he can- 
not avail himself of the penalty thus suffered as a plea against a 
trial de novo, and sentence thereunder. The sentence of the court 
under which the défendant went to prison was void. It was the 
same in légal effect as if it had been rendered by a justiceof thepeace 
or a United States commissioner, or the same as if the circuit court 
had ordered the défendant to be transported or hanged. Such a 
judgment would be coram non judice, and in contemplation of law 
would be the same as if never rendered; and the défendant would 
stand as if he had gone voluntarily and surrendered himself to the 
warden of the prison. This is the inévitable, logical conclusion from 
the very promise on which the circuit judge discharged the défendant 
from the sentence of the district court He has not paid the fine 
imposed upon him, nor has he suffered any penalty the court could 
lawfully impose upon him. It must, therefore, resuit that the de- 
fendant is subject to resentence on the verdict returned against him. 

Out of regard for the infirmity of the défendant, and with the 
hope that he may not persist in opposing his individual opinion as 
to what the law ought to be against what the courts déclare it to be, 
and thereby invite further trouble, I shall modify the measure of 
punishment the trial court sought to mete out to the défendant, by 
directing sentence to be entered that he be imprisoned, at hard 
labor, in the penitentiary of the state of Kansas, for one year and one 
day from this date. 
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UNITED STATES V. LOO WAY. 
(District Court, S. D. Callfornla, May 21, 1895.) 

1. Chinesb — RiGHT To Enter TJnited States — Décision op Coli-kctor. 

Act Sept. 13, 18S8 (section 12), provldtng that tlie décision of the col- 
lecter as to the right of any Chlnese passenger to enter the United States 
should be subject to review only by the secretary of the treasury, was 
never lu force, havlng been enacted subject to the ratification of a treaty 
then pendlng between the United States and China, whlch was never 
ratlfled, and therefore the rlght of a Chlnese person to enter the United 
States may be trled In proceedlngs of arrest, though the coUector has 
prevlously declded that he was entltled to enter. 

2. Same— Chinesb Mekohants. 

Quaere. Whether a Chlnaman, whose name does not appear In the flrm 
désignation, and where it Is not shown that hls Interest appears In the 
business or partnershlp articles, is a "merchant," Withln the définition 
prescribed by Act Not. 3, 1893. 
S, Same— BiGHT to Retukk. 

The right of a Chlnaman to readmission to the United States on the 
ground that he has already been engaged as a merchant therein Is gov- 
emed by Act Not. 3, 1893, though he departod from the coimtry before 
that act was "passed. 

Proceedings by arrest to détermine the right of Loo Way, a Chi- 
naman, to remain in the United States. 

George J. Denis, U. S. Atty. 

M. L. Ward and E. J. Ensign, for défendant. 

WELLBOEN, District Judge. The défendant, Loo Way, was ar- 
rested at the city of San Diego, in this district, April 4, 1895, upon a 
complaint under oath, charging that said défendant, "on or about the 
12th day of December, 1893, knowingly and unlawfully came into 
the TJnited States from a foreign country, to wit, China, he, the said 
Loo Way, then and there being a Chinese laborer, and a person not 
entitled to enter the United States," and, after a hearing before S. 
S. Knoles, circuit court commissioner, who found the facts to be 
as chargea in the complaint, was ordered to be removed from the 
United States to China. By an appeal, under section 13 of the act 
of congress of September 13, 1888, the case has been brought into 
this court. The évidence adduced upon the trial hère establishes the 
following facts, to wit: The défendant is a native of China. He 
ûrst came to the United States about the year 1878, and resided 
continuously in this country up to some time between the 26th of 
December, 1892, and the Ist of January, 1893. In March or Peb- 
ruary, 1894, and for the flve years next preceding, he was the owner 
of an interest in a mercantile business in San Diego, carried on 
under the name and style of Hop Wo Chung & Co., a flrm consist- 
ing of six partners, and for his interest in this firm he paid |1,500. 
Eor six years previous to the acquisition of this interest he was 
employed as a cook, and, with the savings thereby accumulated, 
he purchased the aforesaid interest. Some time between the 26th 
and the last day of December, 1892, he left the United States for 
China, from the port of San Francisco, intending to return, and 
having, prior to his departure, to wit, on the 26th day of Decem- 
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ber, 1892, for purposes of Ms identification, procured a certificate, 
bearing his photograph, signed by flve citizens of San Diego, to 
ihe effect that tkey had known him for about two years as a rési- 
dent of said city of San Diego, and that he was a mercliant and 
"member of Hop Wo Chung & Co., a ârm engaged in a gênerai 
mercliandise business at said city." For about four months of tlie 
year next preceding Ms departure from tlie United States he was 
employed as cook at a restaurant in said city of San Diego. This 
employment terminated some three or four months before his de- 
parture, and for the said last-mentioned three or four months he 
lived at the store belonging to the firm of which he was a member, 
and aided in the conduct of its business. He returned to San Fran- 
cisco in December, 1893, and on the 12th day of tliat month, after 
an examination of the aboTe-mentioned certificate by the custom- 
house ofûcials, who detained liim half a day, he was permitted to 
land. He then went for a short while to Sacramento, to visit an 
uncle, and from there to San Diego. On the 16th of February, 1894, 
at San Diego, he applied for and received a certificate of résidence 
as a Chinese laborer under the amendatory act of November 3, 1893. 
A short time before that he sold his interest in the mercantile busi- 
ness aforesald, and a few months thereafter began working again 
as a cook, and was so employed at the time of his arrest. 

The first section of the act of October 1, 1888, which act is sup- 
plementary to the act of May 6, 1882, provides : 

"That from and after the passage of this act, It sJiall be unlawful for any 
Chinese laborer who shall at any time heretofore hâve been, or who may now 
or hereafter be, a résident within the United States, and who shall hâve de- 
parted, or shall départ, therefrom, and shall not hâve returned before the pas- 
sage of this act, to retum to, or remain in, the United States." 25 Stat. 504. 

The défendant claims to be exempt from said section on the 
grounds : 

First. That the lawfulness of his entrance into the United States, 
or, more specifically, whether he was a merchant or a laborer, can- 
not be made the subject of inquiry in this proceeding, because the 
question was adjudicated by the coUector of customs at San Fran- 
cisco, whose duty it was to pass upon the sufficiency of his proof 
when the défendant was permitted to land. This contention of 
the défendant flnds support in the case of U. S. t. Lee Hoy, 48 
Fed. 825. In that case the court enunciates as applicable thereto 
and cites authorities in support of the gênerai doctrine that, "when 
the law has confided to a spécial tribunal authority to hear and 
détermine certain matters arising in the course of its duties, the 
décision of that tribunal within the scope of its authority is conclu- 
sive upon ail others." A careful reading of the décision, however, 
shows that it was rested mainly on section 12 of the act of Septem- 
ber 13, 1888, which is as follows: 

"That before any Chinese passengers are landed from any sueh vessel, the 
collector, or his deputy, shall proceed to examine sueh passengers, comparing 
the certiflcates with the list and wlth the passengers; and no passenger shall 
be allowed to land in the United States from sueh vessel In violation of law; 
and the collector shall in person décide ail questions In dispute with regard 
to the right of any Chinese passenger to enter the United States, and his de- 
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dslon shall be subject to revlew by the secretary of the treasury, and not 
otherwlse." 25 Stat 478. 

The circuit court of appeals of tais circuit, on an appeal of the case 
last cited, held that said section 12 was never in force. On thia 
subject the court says: 

"In the opinion of the court which aecompanled the findings of fact and 
conclusions of law the court appears to hâve assumed that section 12 of the 
act of September 13, 1888, Is In force, and that consequently the action of fhe 
collector in admltting Gee Lee was final, and not reviewable by the court. 
But we are of opinion that such section never went into force. It occurs in 
a statute entitled 'An act to prohlbit the coming of Chinese laborers to the 
United States,' the taking effect of which so far is made to dépend upon (Le 
ratification of a treaty then pending between the United States and the em- 
peror of China, whlch ratification had never taken place. Particular pro- 
visions of the act may be in force, as not being withln the purvlew thereof, 
as declared in section 1, as follows: 'It shall be unlawful for any Chinese 
person, whether a subject of China or any otlier power, to enter the United 
States except as hereinafter provided.' Such is section 13 of the act, whlch 
provides for the arrest and déportation of 'any Chinese person • * * found 
unlawfully in the United States,' and under which thls proceedlng was Instl- 
tuted. It follows that section 12 of the statute, whlch Is whoUy talien up 
wlth the future landing or excluding of Chinese passengers by the collector, 
is not In force, and hls act in admltting or refusing Gee Lee to enter the 
United States Is not final; but the truth of the matter may be inquired into 
In any appropriate judieial proceedlng, of whlch habeas corpus and arrest for 
being unlawfully in the United States are two." U. S. v. Gee Lee, 1 C. C. 
A. 516, 50 Fed. 271. 

This décision, of course, is authoritative. But, even had the 
question not been so decided by the appellate court of this circuit, 
I should still hold the gênerai doctrine enunciated in the case in 
48 Fed., above cited, to be inapplicable to the action of a collector 
of customs in permitting or refusing to permit a Chinese person to 
land. The books are full of cases in which the rights of Chinese 
persons to enter this country hâve been re-examined on habeas 
corpus, after déniais of such rights by customs oflScials; and I hâve 
not been able to ând an opinion by any court in which the authority 
for such re-examination is questioned. It was, doubtless, in view 
of this unbroken line of décisions, and for the purpose of changing 
the law thus declared, that congress enacted the twelfth section of 
the act of September 13, 1888. With this section in force, the action 
of the collector, in the absence of fraud, would be conclusive and 
final. As I hâve already stated, however, the appellate court of 
this circuit has decided that said section never became a law. Thia 
statutory provision being thus disposed of, the question hère in- 
volved is definitely settled by the décision of the suprême court of 
the United States in the case of U. S. t. Jung Ah Lung, 124 U. S. 
(Lawy. Ed.) 591, 8 Sup. Ct. 663. The syllabus of that case (subdi- 
vision 3), as given in tbe Lawyers' Edition, is as follows : 

"The authority to pass upon the question of allowlng a subject of China 
to land In the United gtates is not exclusively confided by the statute to 
the collector of the port, but his action In the premises may be reviewed." 

Confonnably to this décision of the suprême court of the United 
States, and to the décision of the circuit court of appeals of this 
circuit in the case of Gee Lee, supra, I hold that the lawfulness or 
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unlawfulness of the defendant's retum to this country may be in- 
quired into and determined in this proceeding. 

Second. Défendant further insists that lie was entitled to return 
to the United States, for the reason that at the time of his de- 
parture therefrom he was a merchant, within the meaning of that 
term as used in the treaty and statutes then in force; and that he 
proeured his certificate to that effect under the circular of the treas- 
ury department of July 3, 1890, and that said certificate was ail the 
proof then required of his right to re enter the country. This raises 
the question whether the lawfulness of his return into the United 
States, or, in other wôrds, whether he was a merchant or laborer, 
is to be determined by the law as it stood at the time of his de- 
parture or by the act of November 3, 1893, which was passed dur- 
ing his absence from the United States. If this last-named act 
controls, it is clear, to my mind, that the défendant was not a mer- 
chant, but a laborer. The second section of the act provides as 
follows: 

"The term 'merchant,' as employed hereln and in the acts of which this is 
amendatory, shall hâve the foUowlng meaning, aud none other: A merchant 
Is a pô-son engaged in buying and selling merchandise, at a fixed place of 
business, which business is conducted In hds name, and who during the time 
he clalms to be engaged as a merchant, does not engage in the performance et 
any manual labor, except such as is necessary in the conduct of his business 
as such merchant. Where an application is made by a Ohinaman for entrance 
into the United States on the ground that he was formerly engaged in this 
«ountry as a merchant, he shall establish by the testimony of two crédible 
wltnesses other than Chinese the fact that he conducted such business as 
hereinbefore defined for at least one year before his departure fron; the United 
States, and that during such year he was not engaged in the performance of 
any manual labor, except such as was necessary in the conduct of his busi- 
ness as such merchant, and in default of such proof shall be refused land- 
ing.» 

Before proceeding to the décisive point in this connection, I may 
say that it is matter of serious doubt with me if the défendant is not 
excluded from the above définition of "merchant," on the ground 
that the business of the flrm to which he belonged was not con- 
ducted in his name. I am aware that the circuit court of appeals 
of this circuit has decided that, in order to constitute a person 
a merchant within the meaning of said définition, it is not nec- 
essary that his name appear in the firm désignation, but that it 
is sufficient if his interest be real, and appear in the business 
and partnership articles in his own name. Lee Kan v. U. S., 
10 C. G. A. 669, 62 Fed. 914. In the présent case there is 
no proof whatever that the defendant's name appeared in the part- 
nership articles, or any where else in the business; and herein this 
case is distinguished from that of Lee Kan v. U. S., supra. How- 
ever, it is unnecessary to décide this question, as there is another 
point manifestly determinative of this branch of the case. The défend- 
ant himself testifles that he was for three or four months of the 
year next preceding his departure from the United States engaged 
in the performance of manual labor (that is, cooking at a restaurant) 
in no way connected with the business of the flrm of which he was 
a member. The only question necessary to détermine, therefore, is 
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whether or not said act of November 3, 1893, applies. This ques- 
tion is affinnatively answered by the décision; in Re Yee Lung, 61 
Fed. 641. In that case Judge Morrow expressly bolds, and I think 
rightly, that said act applies as well to those who departed from the 
United States prior to its passage as to those who departed there- 
after. I am of the opinion that the defendant's return to the 
United States was nnlawful, and that he is not entitled to be or 
remain in this country. The judgment of the commissioner, there- 
fore, is aâirmed, and it is now ordered that the same be executed^ 
pursuant to the terms thereof, and for this purpose the défendant 
is remanded to the custody of the marshal. 
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SAME V. STANDARD PLATE-GLASS CO. 

(Circuit Court, W. D. Pennsylvania. December 19, 1S94.) 

1. Patents— Invention and Mbchanical Skill — Evidencb. 

The fact that three sklllful mechaulcs, actlng Independently of eact 
other, suggested the same devices for improving a defective machine, la 
persuasive évidence that such change involved mechanical skill only, and 
not patentable invention. 
8. Samb— Plate-Glass Polishbrs. 

The Haslem reissue, No. 10,872, for improvements In plate-glass polish- 
ers, held void for want of invention, and because, even if patentable, Has- 
lem was not the flrst Inventor. 

Thèse were bills by James Haslem and others against the Pitts- 
burg Plate-Glass Company and the Standard Plate-Glass Company, 
respectively, for infringement of a patent relating to plate-glass 
polishers. 

S. B. Schoyer, S. Schoyer, Jr., John H. Roney, and Edmtind Wet- 
more, for complainants. 

George H. Christy, J. Snowden Bell, and James I. Kay, for défend- 
ants. 

ACHESON, Circuit Judge. Thèse two cases were heard to- 
gether, upon substantially the same évidence. Each of the suits is 
for the infringement of reissued letters patent Ko. 10,872, dated 
October 11, 1887, granted to James Haslem for improvements in 
plate-glass polishers. The original patent was No. 349,430, dated Sep- 
tember 21, 1886, issued upon an application flled March 4, 1884. The 
invention, the spécification recites, "relates to that class of machines 
for polishing plate glass which embody a frame or holder for the 
plate glass and mechanism for reciprocating the same in one direc- 
tion and reciprocating rubbers or polishers moving upon the glass 
in a transverse direction." It is further stated that, "The invention 
consists in certain détails of construction and operating mechanism 
in such machines, as hereinafter described and particularly pointed 
out in the claims, whereby plate glass may be smoothly, quickly, 
and safely polished." The claims are as follows: 
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1. In a plate-glass polishing machine, the comblnatlon of the beams G, G. 
each carrying a séries of loosely-Joumaled rubbers or polishers, J, on each 
side thereof, crank shafts upon whlcb said beams are joumaled, and means 
for rotating sald crank shafts, the cranks upon which one beam is mounted 
extendlng hi one dh^ctlon, and the cranks on -whlch the other beam is momited 
bemg extended In the opposite direction, whereby said beams hâve a curvl- 
linear reciprocatlng movement in opposite directions, substantially as set fortE. 

2. In a plate-glass polishing machine, the combination of beams, U, G, each 
carrying a séries of loosely-joumaled rubbers or polishers, J, on each side 
thereof, crank shafts upon which said beams are journaled, the cranks upon 
whlch one beam is journaled extending In one direction, and the cranks upon 
which the other beam is journaled belng extended in the opposite direction, 
whereby said beams hâve a curvilinear reciprocatlng movement in opposite 
directions, means for rotating said crank shafts, a frame or support for the 
glass plate, and means for reciprocatlng said frame or support, substantially 
as set forth. 

The principal défenses are, ârst, that the alleged invention does 
not comprise any patentable subject-matter, but involves only the 
skill of the mechanic in the adoption and application of well-known 
mechanical principles; second, that, whether patentable or not, 
Haslem was not the original and flrst inventer of the improvement 

As bearing on each of thèse défenses the action of the patent 
ofQce with respect to the alleged invention deserves mention. On 
January 12, 1884, William A. Sleeper flled an application for a patent 
for this identical improvement, and on the ifth day of the same 
month his attorney addressed a letter to the commissioner of pat- 
ents asking for a déclaration of Interférence between Sleeper and 
Haslem, it being supposed then that Haslem's application had been 
flled. On February 2, 1884, the ofiSce rejected Sleeper's application, 
upon the ground that the improvement was not patentable, citing, 
inter alla, the Dodé patent and also certain prior "machines to move 
polishing beams in opposite directions, so as to cause the momentum 
of one beam to counteract that of the other." Haslem's application, 
as we hâve seen, was not flled until March 4, 1884. His claims 
were subsequently allowed, without any interférence having been 
declared or any opportunity having been afforded Sleeper to contest 
in the oiBce the question of priority. 

JSTow, confining our attention to the particular art of polishing 
plate glass, to the exclusion of mechanisms employed for analogous 
purposes, the proofs touching what was old in this art disclose 
thèse facts: The English plate-glass polishing machine which was 
in use in this country before the alleged invention hère in question 
has two separate polishing beams, parallel to each other, each 
carrying two séries of rubbers or polishing pads and provided with 
oppositely set cranks, which impart to the two beams a longi- 
tudinal reciprocatlng movement in opposite directions, so as always 
to balance each other when in motion, while the frame or table 
supporting the glass has a transverse reciprocatlng movement 
under the polishing pads. The Dodé machine described in the 
French patent of 1872 has a beam composed of three parallel mem- 
bers, each carrying polishing pads, but ail connected and moving 
together, the beam having a curvilinear or orbicular movement, and 
the table which supports the glass a reciprocatlng movement in 
a crosswise direction. Then the "Belgian machine," which, al- 
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though working in an unsatisfactory and defective manner, was in 
use at the Jeffersonville plate-glass works, in the state of Indiana, 
as early as the month of August or of September, 1880, had a single 
beam carrying a séries of loosely-journaled rubbers or polishers, 
two vertical crank sbafts witli cranks upon their upper ends, on 
the pins of which cranks the beam was mounted, and means for 
rotating the crank shafts, whereby a curvilinear reciprocating mo- 
tion or orbicular movement was imparted to the beam, the glass 
holder or support reciprocating transversely below the polishing 
beam. 

In this condition of the art, did it involve invention to duplicata 
the orbicular beam of the Belgian machine and apply to thèse dupli- 
cated beams the reverse crank adjustment of the English machine, 
whereby the two orbicular beams were caused to move in opposite 
directions? I feel constrained to answer negatively. I think that 
the original décision of the patent office upon Sleeper's application 
was right I do not flnd in the Haslem machine any patentable 
novelty in combination, fonction, or resuit. As conflrmatory of the 
view that this improvement did not call into exercise inventive 
genius, référence may be made to the fact that, even if priority of 
conception could be accorded to Haslem, at or about the same time 
three skillfui mechanics, — ^namely, Haslem, Sleeper, and Edward 
Ford, — acting independently of each other, suggested the duplica- 
tion of the orbicular beam in the Belgian machine at the Jefferson- 
ville works, and the application of the reverse-crank movement to 
the beams. This circumstance furnishes persuasive évidence that 
the change was obvions to the skilled mechanic. Atlantic Works 
V. Brady, 23 0. G. 1330, 107 U. S. 192, 199, 2 Sup. Ct 225. 

But if patentability were conceded, is Haslem justly entitled to 
the crédit of the invention? In answering this inquiry, a brief 
history of the Belgian machine above mentioned must be given. 
The Jeffersonville Plate Glass Company on May 12, 1880, placed an 
order for that machine with Sweeney's machine shops, of which 
William A. Sleeper was superintendent and draftsman. It can 
safely be said that the machine was completed before the last of 
July of that year. Now, it is satisfactorily shown that while the 
machine was in course of construction, and at an early stage of the 
work, Sleeper suggested to persons interested in the same the em- 
ployment of two orbicular beams moving in opposite directions, so 
that the force of one beam would counteract liât of the other, and 
he then made rough sketches embodying his plan. Haslem came to 
the Jeffersonville plate-glass works on July 27, 1880. He was em- 
ployed as chief engineer, and as such it was his duty to keep the ma- 
chinery in repair and ready for opération. . He continued in that 
position until late in the f ail of 1883. He states that he had never 
seen a glass-polishing machine before he came to thèse works. His 
asserted claim to the invention will be stated hereinaf ter. Edward 
Ford was superintendent of the works when the one-beam Belgian 
machine was erected. This machine was put to work in August or 
September, 1880. From the flrst it worked badly. Its throw was 
too great for the foundation, and the strain upon the beara oftea 
v.68F.no.4— 31 
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caused the glass to be pushed off the table. It is clearly proved 
that, within four or flve weeks after the machine was started, Ford 
recommended to the company the adding of another like beam to 
that machine, with an adjustment of shafts and gearing whereby 
the two beams would be moved in opposite directions, so as to equal- 
ize the strain. To the président of the company and to several of 
the employés he fuUy explained at that time this proposed change. 
Shortly afterwards he made complète drawings of such a machine. 
I think it is established beyond question that his drawings were fln- 
ished and exhibited to several persons before Christmas, 1880. 
Thèse identical drawings are in évidence. The only criticism made 
with respect to them is that they do not positively show how the 
beams are to be moved in relation to each other ; but upon this point 
no user or skilled constructer would hâve any doubt. Moreover, 
Ford's explanations to the witnesses in the fall of 1880 as to the 
opposite movement of the beams and the object to be thereby at- 
tained were full and clear. In February, 1881, the JefEersonville 
Plate Glass Company took bids upon thèse drawings of Ford for a 
machine as therein shown. The company, however, lacked money, 
and, the bids being thought too high, nothing f urther was then done. 
Subsequently other changes were made in the operating mechanism 
of the machine, but its defects were not thus cured. In the year 
1883 the board of directors of the company directed H, T. Sage, the 
then superintendent of the works, to change the machine into a 
two-beam machine. This order Sage communicated to Haslem. 
The change was made during that year. Haslem had such gênerai 
oversight of the work as appertained to his position as chief engi- 
neer, but the actual work was done by others. Everything in the 
old machine was used in the new, and the parts were duplicated. 
Mr. Galey, who did most of the work, testifles that the only draw- 
ings used were those of Mr. Sleeper, to which he was permitted by 
Sleeper to hâve free access at Sweeney's machine shops. Those 
drawings, Galey states, bore date 1880, and showed a complète ma- 
chine of this kind. 

Mr. Haslem allèges that his conception of the machine described 
in his patent was anterior to the conception of either Sleeper or 
Ford, and that his sketches aud drawings were earlier than theirs; 
that he was the flrst to suggest the érection of such a machine at 
the Jeffersonville works, and that in fact he advised and brought 
about the change there made, and that he built the new two-beam 
machine in conformity with his drawings. To this effect he testi- 
fles, and, in support of his claim of priority, the plaintiffs hâve ex- 
amined a number of witnesses; but I do not think that Mr. Has- 
lem's allégations are sustained by the proofs. Haslem's own testi- 
mony is uncertain and lacks consistency. When flrst upon the 
stand he said: "I commenced my invention in the fall of 1880. I 
think I commenced making the drawings in September. ♦ * » i 
got my drawings up in the fall of 1880, and built the machine in 
the fall of 1883." On cross-examination, being asked how long he 
worked on his drawing, he answered: "I worked on it for some 
time; I could not tell how long. I made several drawings before I 
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got one to suit me. I made several changes." In answer to the 
question when he flrst got the drawing completed, he said : "Some 
time in the winter of 1880, in pencil ; I didn't ink it until some time 
afterwards. • ♦ • i can't tell exactly what time I finished them ; 
some time in the winter." Being asked if he could swear positively 
that he finished the drawing that suited him before February, 1881, 
he answered: "I am not willing to swear positively; I cannot re- 
member. I think it was. I think it was before January that I 
finished them, but I am not positive." When on the stand later, 
in rebuttal, he testified that he conceived the idea of his machine 
within two weeks after he came to the- Jeffersonville works, and 
before he had ever seen or heard of the one-beam Belgian machine; 
that he made sketches of his machine in August, 1880, and he pro- 
duced sketches which he stated were the ones he then made; but 
with respect to thèse sketches he is not corroborated by any witness, 
and the probabilities are ail against his having made them at that 
date. In so stating, Mr. Haslem, it seems to me, is laboring under 
a great mistake. Then, again, the corroborative évidence as to his 
alleged disclosures made in the fall of 1880, and the alleged exhibi- 
tion of his drawings prier to the year 1881, is vague and very un- 
satisfactory. In my judgment, the decided weight of the évidence 
upon this branch of the case is with the défendants. I am quite 
convinced by the proofs that in the conception of the improvement 
in question, and in the embodying of it in working drawings, Mr. 
Haslem was anticipated by both Sleeper and Ford. Let a decree be 
drawn dismissrng the bill of complaint, with costs. 



REYNOLDS et al. v. STANDARD PAINT 00. 
(Circuit Court of Appeals, Third Circuit June 14, 1895.) -» 

No. 11. 

1. Patents— iNVBNTtoN—SEYBKAL Patents poe Samb Thikg. 

After the granting of several patents covering the use of maltha (a 
reslduum obtalned in the distillation of petroleum), with varions com- 
potmds, for coating paper, cloths, and rooflng fabries, and especially of a 
patent for pajier "palnted or saturatedl with a compound of maltha and 
bisulphide of carbon," nelA, that there waa no patentable invention in dis- 
pensing with the use of a solvent, and applying pure maltha to paper as 
a coating substance; and that the case came within the rule that a second 
patent cannot issue for the saine invention, especially to the same pat- 
entée. 

2. Same— Papbk Coated with Maltha. 

The Pearce and Beardsley patent, No. 378,520, for a new article of manu- 
facture, consisting of paper coated or saturated with "maltha," held void 
for want of invention. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

This was a bill by the Standard Paint Company against James 
S. Reynolds and Henry J. Bird for alleged infringement of a 
patent The circuit court denied a motion for a preliminary injunc- 
tion (43 Fed. 304), but afterwards entered a decree for complainant 
upon final hearing (65 Fed. 509). Défendants appeal. 
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Henry P. Wells and T. B; Wakeman, for appellants. 
Willard Parker Butler, for appellee. 

Before ACHESON, Circuit Judge, and WALES and BUFFDfQ- 
TON, District Judges. 

ACHESON, Circuit Judge. By the decree of the court below the 
appellants were adjudged to hâve infringed, and were enjoined 
f rom the f urther inf ringement of, letters patent No. 378,520, dated 
February 28, 1888, granted upon the application of Truman J. 
Pearce and Melvin W. Beardsley, flled March 9, 1887. 

The patent has a single claim, namely: "As a new article of man- 
ufacture and of commerce, paper coated or saturated with maltha, 
substantially as herein set forth." In order to ascertain the mean- 
ing and scope of the claim, resort must be had to the spécification, 
which describes maltha thus: "The product and substance known 
as 'maltha,' which we employ and utilize in the manufacture of our 
improved paper, is the solid residuum obtained in the distillation 
of the heavier grades of petroleum." From the history of the al- 
leged invention, as disclosed by the évidence, it appears that the 
experiments and opérations of the inventors were carried on exclu- 
sively in California, with the heavy grades of petroleum there found. 
This record shows that before the patent in suit was applied for 
Pearce and Beardsley had already obtained no less than flve other 
patents relating to this same maltha and its uses. The earliest of 
thèse patents. No. 338,868, which bears date March 30, 1886, is for 
a composition consisting of maltha and bisulphide of carbon. , In 
tie spécification of that patent, maltha is declared by the inventors 
to be "the base of our composition," and it is stated that it may be 
utilized in a cold state, without the agency of heat, by uniting with 
it a fluid Boivent of suitable character to reduce the maltha and 
hotd it in solution, and bisulphide of carbon is suggested as best 
adapted for that purpose. The spécification further sets forth 
that the composition will form "a thoroughly waterproof and 
weatherproof paint or coating for the surfaces of wood and métal ; 
that "it will protect leather and fibrous and textile substances"; 
and that it "will be found to possess the peculiar and very valuable 
property of resisting the action of acids and alkalies." It is also 
stated, that "the qualities and properties of hardness, tenacity, plia- 
bility, and elasticity, peculiar to and inhérent in the maltha," may 
be varied and seeured in différent degrees by adding to the compo- 
sition other ingrédients, such as asphalt, resin, sulphur, and paraf- 
fine. And finally it is said: "From the foregoing description and 
illustrations, a person skilled in the préparation and manufacture 
of paints and compositions of the kind to which our invention ap- 
pertains will understand how to produce and make the composition 
in any desired form or grade of consistence from the aforesaid prod- 
uct." 

Four patents of this séries for the use of maltha, namely, No. 
348,993, No. 348,994, No. 348,995, and No. 348,996, were issued on 
September 14, 1886. No. 348,993 is for ail kinds of cloths, felts, etc., 
and ail kinds of texture and fabrics, other than paper, treated with 
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a compound of bisuIpMde of carbon and maltha. No. 348,994 is 
for electric conductors covered with the same mixture; No. 348,995 
is for paper coated with the same compound, the claim being in 
thèse words: "As a new article of manufacture and commerce, 
paper painted or saturated with a compound of bisulphide of carbon 
and maltha, substantially as herein set forth." No. 348,996 is for 
rooflng fabric "composed of maltha and a basis or foundation of 
flbrous or textile fabric, with or without a backing of paper." The 
spécification of this patent states that the maltha can be applied 
to the flbrous or textile foundation fabric either by the "hot method" 
or by the "cold method," the maltha in the former case being brought 
to a plastic state by the application of beat, while in the latter 
method it is reduced to a proper consistency by means of a suitable 
sol vent, such as bisulphide of carbon; and it is added that "the 
results may be said to be equally effective as regards the qualifies 
and properties secured in the flnished article." 

The proofs establish, and indeed the complainant's own expert 
testified, that prior to the application for the patent in suit coated 
waterproof and nonconducting papers were in common use, and 
were made in a great variety of ways, by applying to the paper, 
either in a melted condition or in solution, many différent sub- 
stances, those substances being used separately and singly, or 
being mixed with each other in différent proportions; oils, waxes, 
paraffine, coal tar, asphaltum, and liquid products of petroleum 
being among the materials most commonly employed. It also ap- 
pears that the method of coating paper described in the patent in 
suit was old. It may then be confidently afQrmed that what- 
ever of novelty, if any, is to be found in this patent is in the substi- 
tution of maltha pure and simple for the coating substances or com- 
positions previously used. 

The alleged infringing paper was made under and in conformity 
with letters patent No. 426,633, dated April 29, 1890, granted to 
Henry J. Bird for an improvement in "waterproofing compositions 
for paper." The Bird compound consists of a mixture of "the 
pitchy material from the distillation of petroleum," designated as 
"petrocite" throughout this record, "petroleum residuum," known 
as "tailings," and Trinidad asphalt, in the proportions of 50 to 60 
par cent, of petrocite, 20 to 35 per cent of tailings, and 10 to 15 per 
cent of asphalt; to which is added a small proportion of "Carnauba 
wax," to act as a drier, to prevent sticking. 

The proof discloses that the maltha of the patent in suit is the 
product of a single distillation of the "heavier grades" of petroleum ; 
which distillation is carried on at a comparatively low température. 
On the other band, petrocite — ^the substance employed by the appel- 
lants, and the use of which constituted their alleged infringement — 
is obtained from the light grades of petroleum common to Pennsyl- 
vania and other Eastern states, and is the product of a secondary 
distillation, carried on at an exceedingly high température. Its 
method of production is in this wise: The crude oil is subjected to 
a distillation process, during which kérosène — the refined illumina- 
ting oil of commerce — is produced. When the kérosène is driven oflf, 
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there remains a small residuum of petroleum tar, which is a distinct 
article of commerce. The petroleum tar is the subject of a second 
distillation — ^a destructive distillation — resulting in several prod- 
ucts, according to the stage to which the process is carried. One 
of thèse products is petrocite. The method whereby this substance 
is produced is described in letters patent No. 239,260, dated March 
22, 1881, issued to Julius J. Livingston, for a plastic from petroleum, 
styled in the patent "petroleum-asphaltum." That product is the 
petrocite which the appellants used in their paper-coating composi- 
tion. Notwithstanding the différence in the methods of production 
of petrocite and the maltha of the patent, the court below decided 
that they are the same thing, and therefore held that the défend- 
ants (the appellants) were infringers. In the view we take of the 
case, it will not be necessary for us to express an opinion upon the 
question (ft the identity of petrocite and maltha, nor yet upon the 
question whether or not the words of the patent, "the solid residuum 
obtained in the distillation of the heavier grades of petroleum," im- 
pose upon the claim such a limitation as excludes petrocite. Aside 
altogether from thèse considérations, and waiving also the further 
question whether a patent granted in the year 1888 for the use of 
maltha by itself is violated by the use of a composition which bas 
petrocite as one of its ingrédients, the case, we think, is with the 
appellants. 

In the first place, as we hâve already seen, the aileged inf ringe- 
ment by the appellants was in the use by them of the product 
which was patented by Livingston in 1881 under the name of "pe- 
troleum-asphaltum," but which is now called "petrocite." Living- 
ston's patent distinctly sets forth that that substance is suitable for 
the purposes to which asphaltum had theretofore been applied. 
The specilication states that it is "of such superior quality that it is 
adapted for use for purposes for which Trinidad or other like 
natural asphaltum has heretofore been thought to be necessary." 
Now the proofs conclusively show that long prior to the date of 
Livingston's patent natural asphaltum was largely and openly used 
in the United States in coating paper. Livingston, then, having 
disclosed to the public as early as the year 1881 that the artiflcial 
petroleum-asphaltum, described in and covered by his patent, could 
be used for ail purposes as a substitute for natural asphaltum, and 
the latter substance having been previously commonly used for coat- 
ing paper, argument is not needed to show that no patent could law- 
fully be granted in 1888, upon an application made in 1887, which 
would prevent the use, in the coating of paper, of the asphaltum 
or petrocite of the Livingston patent. Hence, that patent was a 
complète défense to the coi^plainant's suit. 

But then again, having regard to the flve earlier patents apper- 
taining to maltha granted to Pearce and Beardsley, the patent in 
suit, in our judgment, is destitute of patentable novelty. The very 
first patent of this séries, that of March 30, 1886, for the com- 
pound of maltha and bisulphide of carbon, set forth the peculiar 
qualities and properties inhérent in maltha which make it a suita- 
ble waterproof and weatherproof coating body for flbrous and 
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textile substances and the surfaces of other tûings, ïhe purpose 
of the invention of that patent was to utilize maltha in a cold 
State by dissolving it and holding it in solution by means of a sol- 
vent, thus dispensing with the common melting agency of beat 
After naming bisulphide of carbon as the best solvent for the pur- 
pose, the spécification proceeds thus : "Bisulpide of carbon bas also 
great penetrating power, and after evaporation, when the compo- 
sition is spread on or otherwise applied to a surface, it leaves a 
solid, dry, firm coat or covering, which is elastic and pliable, and 
which will protect the surface or substance it is applied to both 
against the éléments and against acids and alkalies." The roofing- 
fabric patent of September 14, 1886, prescribed the application of 
maltha alone by the hot method, stating that the results were 
equally satisfactory whether the hot or the cold method was pursued. 
Then, not stopping to discuss No. 348,993 and No. 348,994, we hâve 
the patent No. 348,995 for "paper painted or saturated with a com- 
pound of maltha and bisulphide of carbon." Now, after this lavish 
issue of patents involving the same subject-matter, and to the same 
patentées, could the monopoly be still further broadened and pro- 
longed by the grant of a later patent for "paper coated or saturated 
with maltha" alone? We hâve no hésitation in responding nega- 
tively, Such an extension of exclusive privilèges would be a sheer 
abuse of the patent laws. Assuredly, in view of the prior state of 
the art, the mère dispensing with the solvent, and the application of 
pure maltha to paper as a coating substance, did not involve inven- 
tion. Moreover, as is indicated by the above quotation from the first 
of thèse maltha patents, bisulphide of carbon quickly évaporâtes, and 
thus paper treated with the compound of the prior patent (No. 
348,995), after the evaporation of the solvent, becomes essentially 
"paper coated or saturated with maltha." In our opinion, this 
case is clearly within the principle declared in Miller v. Manufactur- 
ing Co., 151 U. S. 186, 14 Sup. Ct. 310, — that no patent can right- 
fully issue for an invention actually covered by a former patent, 
especially to the same patentée, although the terms of the claims 
may differ. Upon the case presented by this record, the court be- 
low should hâve dismissed the bill of complaint. 

The decree of the circuit court is reversed, and the case is re- 
manded to that court, with a direction to enter a decree dismissing 
the bill with costs. 



EDISON et al. v. HARDIE. 
SAME v. POMBROY DUPLICATOR CO. et al. 

(Circuit Court, D. New Jersey. June 15, 1895.) 

Patents— iNVENTfOK" and Uttijty — Isfringement — Stencil Sheets. 

Tlie Etlison patent, No. 224,GG5, for an invention relating to autographie 
stencil sheets tor multiplication of -writings, and which consista in the use 
of a slab having numerous fine points or projections, upoQ which the sheet 
is laid, and which are made to penetrate the paper upwardly by the use of 
a blunt Stylus pressed upon the sheet by the liaud in writing, sustained, 
as a meritorious and useful invention, and held infringed. 
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Thèse were Buits in equity by Thomas A. Edison and others against 
William C. Hardie, and against the Pomeroy Duplicator Company 
and others, respectively, for infringement of a patent relating to 
autographic stencil sheets for the multiplication of writings. 

Dyer & Driscoll, for complainants. 
Uallagher & Richards, for défendants. 

ACHESON, Circuit Judge. Each of thèse suits is upon letters 
patent No, 224,665, dated Pebruary 17, 1880, issued to Thomas A. 
Edison. The invention relates to autographic stencil sheets of 
paper for the multiplication of writings, etc. The object is accom- 
Dlished by means of a slab or plate provided with a number of per- 
f orating points or projections, closely proximate, upon which a sheet 
of paper is laid, and the use by the person writing of a blunt stylus, 
which is pressed on the sheet by the hand with a force suiBcient 
to cause the points or projections of the plate to penetrate the paper 
upwardly in the lines beneath the stylus. In his spécification the 
patentée states: 

"I make use of a slab or plate with a surface of numerous sharp points. 
Such surface is represented at a, composed of needle points set closely together, 
or wire points, the extrême ends of which are in the same plane, and the 
bodies united by solder or cast métal; or the said surface may be a métal 
plate with Its surface scored with grooves that leave the intervening sharp 
points projecting. • » • A steel plate thus prepared and hardened is pre- 
ferred." 

The claims of the patent are as follows: 

"(1) The method herein specifled of preparing stencil sheets for prlnting, 
consisting in pressing the sheet, in the lines to be printed, against the numerous 
fine perforating points of a slab, by means of a blunt stylus that is passed over 
the sheet at the lines to be perforated, and forces such sheet upon the points, 
substantially as set forth. (2) As an appliance for puncturing stencil sheets 
by the aforesaid method, the slab, a; having a surface composed of numerous 
and closely-proximate penetrating points, in combination with a blunt stylus 
adapted to be moved by hand over the paper to be perforated, substantially 
as set forth. (3) An autographic stencil sheet, substantially as described, for 
multiplicate prlnting, having perforations that are the largest at the sido 
next the surface to be printed, substantially as set forth." 

The défenses of lack of novelty and want of invention are not 
sustained by the proofs. That the invention was one of decided 
merit, and is of great utility, the évidence demonstrates. It is sat- 
isfactorily shown that Edison was the first to use the plate upon 
which the stencil sheet rests as the perforating instrument; the 
stylus being, relatively to the projections of the plate, so blunt that 
it cannot enter the spaces between the projections, but bridges the 
projections, and passes freely over them, so as to admit of easy 
writing. This is the gist of the invention. The Adair patent for 
a check protector proceeded upon a différent principle. By his 
method the perforation of the paper was effected by the sharp point 
of the stylus, and not by the corrugated or roughened isuce of the 
plate, block, or tablet. His patent calls for a "sharp-pointed stylus," 
and, as stated in his spécification, "the resuit is that the point of the 
stylus punches the paper between the ridges of the corrugations, 
or between the highest points of the roughened surface below." 
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A careful examination of the proofs and exhibits bas satisfied 
me that the charge of infringement is fully made out. The défend- 
ants' stencil plate is a métal plate scored in two directions with fine 
grooves, which create intervening sharp points, upwardly projecting, 
and their stylus is blunt, when compared with the points or projec- 
tions of their plate. In a word, their stylus and the projections or 
perforating points of their plate are so related to each other as to ac- 
complish the results contemplated and disclosed by the patent in 
suit, in the manner therein prescribed. 

I see nothing in the patent calling for the limitations upon which 
the défendants insist, namely, that the points on the plate must 
be "conical or pyramidal in form," and the stylus must be of "some 
soft or yielding material." No spécial formation of the points is 
specified, and, as to the stylus, the only limitation expressed is that 
it shall be "blunt." The spécification states that "any suitable blunt 
pencil or stylus may be used." In each case there will be a decree 
in favor of the plaintiffs. 



WOODMANSB & HEWITT MANUF'G CO. V. WILLIAMS et aL 

(Circuit Court of Appeals, Sixth Circuit June 4, 1895.) 

No. 267. 

1. Equitt Jtjrisdiction in Patent Cases. 

The gponnd upon which a court of equlty takes cognlzance of an Infringe- 
ment suit Is the relief through an Injunction. There Is nothing pecuUar 
to Infringement sults for damages and profits whereby equity jurisdlctlon 
may be malntalned. and it must appear that the remedy at law Is inadé- 
quate. 

8. Same— Lâches dp Patent Ownbr— Efpect op Assignment. 

The négligence or acqulescence of the former owners of a patent In an 
alleged Infringement has, in equlty, the same effect upon an, assignee's 
rlghts as hls own neglect or acqulescence. 

8. Samb. 

Fourteen years' delay by a patent owner and hls predecessors In Inter- 
est, In mailing any attempt to assert their rlghts against an alleged in- 
f ringlng company, openly engaged In making and selllng a rival and com- 
pétitive machine, and wlthout even servlng notice of infringement, héld 
such lâches as to require dismlssal of the blU. 

A. Same. 

Lâches is a défense which may be made by demurrer, or by plea, or by 
answer, or presented on argument either upon prellminary or final hearlng. 
It need not be formally set up in answer. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Michigan. 

This was a bill by the Woodmanse & Hewitt Manufacturing Com- 
pany against Bradley S. Williams, Malcolm B. Williams, Homer 
Manvel, and the Williams Manufacturing Company for alleged in- 
fringement of certain patents for improyements in windmills. The 
circuit court dismissed the bill on the ground of lâches, and com- 
plainant appeals. 
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L. L. Cobum, for appellant. 

Bondeman & Adams (Dallas Bondeman, of counsel), for appellees. 

Before TAFÏ and LURTON, Circuit Judges, and HAMMOND, 
District Judge. 

LURTON, Circuit Judge. liais is a bill in eqiiity. It was flled 
August 1, 1890. Complainant is by assignment the owner of two 
patents for certain improvements in windmills, whicli it allèges 
hâve been, and are being continuously, infriuged by the défend- 
ants. The prayer of the bill is for an injunction, and for an ac- 
counting as to damages and profits. No preliminary injunction 
was asked or allowed, and upon final hearing the bill was dis- 
missed upon grounds stated in an opinion by District Judges Sage 
and Severéns.^ The original bill was flled alone against the indi- 
vidual défendants Bradley S. Williams, Malcolm B. Williams, and 
Homer Manvel, who were chargea as being engaged in manufactur- 
ing and selling windmills infringing the complainant's two patents, 
under the flrm name and style of B. S. Williams & Co. The évi- 
dence taken developed the fact that about two years before the suit 
was begun the flrm of B. S. Williams & Co. had ceased to do busi- 
ness aa a flrm, and had organized a corporation known as the Wil- 
liams Manufacturing Company, to which the entire plant and busi- 
ness of the flrm had been conveyed, and in which the individual 
members of the flrm were interested as shareholders and managers. 
Upon this appearing, the court required complainant to amend its 
bill by making the corporation a défendant, which was done May 
10, 1892, ' Its answer embodied substantially the défenses thereto- 
fore set up in the answer of the individuar défendants. Among 
the défenses set up in their answer were, noninfringement, want 
of patentable novelty, anticipation by many other patents specifl- 
cally set out, prior use by the défendants and their predecessors 
in business, déniai that either complainant or its assignors had 
given défendants or their predecessors in business any notice that 
they were infringing. They further specifically aver that both of 
the patenta claimed by complainant were anticipated by the Big- 
nell patent No. 180,189, dated July 25, 1876, and that défendants 
were owners of an interest under that patent, or of the invention 
therein secured to Bignell and others, and that they had, as as- 
signées of an interest therein, made and sold windmills under the 
Bignell patent in good faith. The answers also denied that Ander- 
sen, the patentée imder one of complainant's patents, was the orig- 
inal inventor of the improvement claimed in the patent issued to 
Mm. 

In the viêw we hâve taken of the évidence, it is only necessary 
for us to détermine whether the lâches of the complainant and its 
assignors has been such as will prevent a court of equity from en- 
tertaining this bill. One of the patents owned by complainant is 
for an improvement in windmills, issued December 19, 1876, on an 
application flled August 14, 1876, and was issued to L. D. Anderson, 

1 Not reported. 
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assigner to Harrison Woodmanse, being patent No. 185,423. What 
the patentée claimed is thus described: 

"What I claim as new, and désire to secure by letters-patent, is as followa: 
In a windmill, the shoe or btake, d, in combination with the vane, B, and 
shaft, A, of the windmill, substantlally as and for the purposes specifled." 

The other patent involved is patent No. 220,514, dated October 14, 
1879, and was issued to Harrison Woodmanse, assignor of the 
Andersen patent, and Samuel Lebkicker, for an improvement in 
windmills by providing a leyer in connection with a brake wheel 
so arranged as to be operated by a projection upon the inner end 
of the vane, for the purpose of rendering the brake more effective. 
Complainant's suit must turn upon the alleged infringement of the 
claims of the Andersen patent. The claim of the Woodmanse & 
Lebkicker patent involved is the flrst, vi'hich reads as follows: 

"The brake shoe, b ; the lever, c, in eombinatlon with the wheel, a, and 
vane, c, substantlally as and for the purposes speeified." 

This slightly différent arrangement of the leverage, in the applica- 
tion of the brake to the shaft, from that claimed in the Andersen 
patent, is not satisfactorily shown to hâve been infringed by the 
brake used by défendants. 

In 1873, Bradley S. Williams, W. H. Pendleton, Kirk A. Smith, 
and C. M. Hobbs, under the style of Pendleton, Williams & Ce., be- 
gan the business of making and selling windmills at KaJamazoo, 
Mich. That business bas been steadily pursued, and the Williams 
Manufacturing Company are but the successors of the original 
flrm of Pendleton, Williams & Ce. Hobbs and Smith, of the 
original flrm, sold ont in 1879. The défendant Homer Manvel 
bought in in 1874, and the other individual défendants bought an 
interest in 1880. From 1880 the flrm was composed of B. S. 
Williams, Homer Manvel, and M. B. Williams, and did business as 
B. S. Williams & Ce. until 1889, when the présent corporation was 
organized, the same persons being stockholders and efficers. The 
évidence clearly establishes that, an early as 1874 or 1875, the de- 
fendants, er their predecessors in business, began making a brake, 
and applying it te their windmills, which is substantlally the same 
brake which the présent corporation is making, and this brake, with 
occasienal slight improvements, bas been continuously made and 
used on the windmills sold by défendants, er thèse to whom it bas 
succeeded, fer a peried of about 15 years before this suit was 
brought. New, if it be conceded that the patents owned by com- 
plainant were not anticipated by either the Bignell patent or any 
of the others claimed as anticipations, a peint by no means clear, 
and that the brake made and sold with the défendants' mills does 
infringe both or either of the complainant's patents, we then bave 
a case where suit bas been delayed against an infringer openly 
and publicly engaged in selling a rival and compétitive mill to that 
made and sold by complainant and its assignors for a peried of 14 
years after issuance of the Andersen patent, and of about 11 years 
after the Woodmanse and Lebkicker improvement. No excuse for 
this long delay is shown. Mr. Woodmanse, who is the manager of 
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the complainant corporation, was the assigner of the Anderson 
patent, and a joint patentée under the improved brake coTered 
by the letters patent granted in 1879. Since 1876 Woodmanse 
has been engaged in the same Une of business, and has been in- 
terested in the successive flrms and corporations controUing both 
the Anderson and Woodmanse patents. The complainant does 
not prétend that it or its predecessors were ignorant of the alleged 
infringement No such excuse is offered. Indeed it is not within 
the range of probability that two rival concerns engaged in selling 
compétitive windmills in the same section of the Union could hâve 
been ignorant of the fact that the mills of each contained substan- 
tially the same brake mechanism. Neither does it appear that the 
complainant was involved in other litigation with other infringers, 
which might to some extent explain its conduct in standing by and 
acquiescing in the alleged infringement for a period of 14 years. 
Indeed no excuse whatever is made for its long neglect to assert 
its right. In the meantime the défendants and their predecessors 
in the business, under claim of right, hâve been suffered to go on 
and build up their business and push their mills into common use, 
wlthout any notice whatever from complainant or its assigns of a 
claim that they were infringing. It is no answer to say that the 
complainant corporation was only organized a few years before suit 
was brought. Its predecessors in the ownership of the patent were 
also its predecessors in the business it is now carrying on in the 
making and selling of windmills embodying the brake covered by 
its patents. The complainant took thèse patents by assignment 
from assignors who had for years been guilty of négligence in the 
assertion of their alleged monopoly. The acquiescence of the 
former owners of the patent has in equity the same efEect upon com- 
plainanf s rights as its own subséquent neglect. Kob. Pat. § 1194; 
Spring V. Sewing Mach. Co., 4 Ban. & A. 427, Fed. Cas. No. 13,258. 
In McClurg v. Kingsland, 1 How. 205, the plaintiff was the assignée 
of Harley, the patentée. Harley's invention had been made while 
in the employment of the défendant, and under such circumstauces 
as to raise the presumption of a license to his employers to continue 
the use of his discovery in its business. The court held that the 
plaintiff, as assignée of Harley, stood in his place as to right and re- 
sponsibility, "and took the assignment of the patent subject to the 
légal conséquences of his previous acts, and, Connecting thèse with 
the absence of an assertion of a right adverse to the défendants' use 
till this suit was brought, protected the défendants from liability 
for any damages therefor." 

The ground upon which a court of equity will take cognizance 
of a suit for an infringement of a patent is the relief through an 
injunction. There is nothing so peculiar to a suit for damages 
and profits for infringement of a patent as will, independently of 
spme recognized ground of équitable jurisdiction, justify a court of 
chancery in assuming jurisdiction. It must appear that the légal 
remedy at law is inadéquate, and if the case is one in which équita- 
ble relief by injunction is inappropriate, as where the patent has 
expired, or where the circumstauces are such as to justify a court 
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in refusing équitable relief, the soit will not be entertained for the 
mère purpose of aa account of past damages and profits. Eoot v. 
Kailway Oo., 105 U. S. 189; McLaughlin v. Eailway Co., 21 Fed. 574; 
Clark V. Wooster, 119 U. S. 325, 7 Sup. Ct. 217. 

Aside from the fact that no preliminary injunction was applied 
for or allo'Wed, and that when the final hearing was had plaintifE 
Anderson's patent had expired, we think that ttie conduct of com- 
plainant, and those to whose rights it has succeeded, has been such 
as to require a court of equity to refuse it any relief whatever. Bea- 
sonable diligence as well as good faith are necessary to call into 
opération the powers of a court of equity. Maxwell v. Kennedy, 8 
How. 222. One who invokes the protection of . equity must be 
"prompt, eager, and ready" in the enforcement of his rights. Equity 
will not encourage a suitor who has long slept over his rights. It 
was well observed by Judge Coxe, in Kittle v. Hall, 29 Fed. 511, 
that "time passes, memory fails, witnesses die, proof is lost, and the 
rights of individuals and of the public intervene. Long acquies- 
cence and lâches can only be excused by proof showing excusable 
ignorance, or positive inability to proceed on the part of the com- 
plainant, or that he is the victim of fraud or concealment on the 
part of others." He adds "that the court will not entertain a case 
when it appears that the complainant, or those to whose rights he 
has succeeded, hâve acquiesced for a long term of years in the 
infringement of the exclusive right conferred by the patent, or hâve 
delayed, without légal excuse, the prosecution of those who hâve 
openly violated it." Thèse gênerai principles flnd ample support in 
many cases, only a f ew of which need be cited : Piatt v. Vattier, 9 
Tet. 416; Maxwell v. Kennedy, 8 How. 221, 222; Leggett v. Oil Co., 
149 U. S, 288-294, 13 Sup. Ct. 902; McLaughlin v. Railway Co., 21 
Fed. 574; Speidell v. Henrici, 15 Fed. 753; The Walter M. Fleming, 
9 Fed. 474; Lewis v. Chapman, 3 Beav. 133. That this doctrine of 
courts of equity requiring reasonable diligence as a condition précèd- 
ent to the exercise of its discretionary powers is applicable in pat- 
ent cases is manifest from a considération of the nature of the relief 
sought against an infringer. Equity will not entertain a suit 
merely involving an ascertainment of damages and profits. This 
question was elaborately considered and expressly decided in Eoot 
V. Railway Co., heretofore cited. Equitable jurisdiction in patent 
cases is therefore subject to the gênerai principles of equity jurispru- 
dence, and the power to grant injunctions in such cases, according 
to the provisions of section 4921, Rev. St., must be "according to the 
course and principles of courts of equity, to prevent the violations 
of any rights secured by a patent, upon such terms as the court may 
deem reasonable." That inexcusable lâches of the complainant is 
a Sound reason for noninterference on the part of a court of equity 
was expressly decided in McLaughlin v. Railway Co., heretofore 
cited; the opinion being by Circuit Judge Brewer, now Justice 
Brewer. In that case a delay of 13 years was held ground for 
dismissing the bill upon a demurrer. In Lane & Bodley Co. v. 
Locke, 150 U. S. 193, 14 Sup. Ct. 78, the suprême court held that a 
delay of 12 years was a bar to any relief in equity against an in^ 
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fringer, Justice Shiras, who delivered the opinion of tlie court, 
saying: 

"Courts of equlty, it bas often been said, -will not assist one who has slept 
on his rlghts, and shows no excuse for his lâches in asserting them." 

In the very late case of Eeyes v. Mining Co., 15 8up. Ct. 772, the 
doctrine of McLaughIin v. Railway Co., and Lane & Bodley Oo. v. 
Locke, was followed, and a complainant who liad delayed for nearly 
17 years was repelled from court as guilty of inexcusable lâches. 
Neither is it important that the défense of lâches was not formally 
set up in the answer. Lâches is a défense which may be made by 
demurrer, or by plea, or by answer, or presented by argument, either 
upon a preliminaxy or final hearing. Maxwell t. Kennedy, 8 How. 
222; Walk. Pat. § 597; Curt Pat. § 440; McLaughIin v. Railway Co., 
21 Fed. 574. 

The decree of the circuit court dismissing complainanf s suit will 
be afQrméd. 



GRISWOLD V. WAGNER et al. 

(Circuit Court of Appeals, Sixth Circuit. June 10, 1895.) 

No. 303. 

1. Patents — What Comstitdtes Invention — Transpeb to Analoqous In- 

DOSTRT. 

Transferrlng the hinging and journaling devlces found in cofCee roasters, 
and applying them to waffle irons, does not involve invention, withln the 
ruie relaûng to the transfer of devices from one branch of industry to an- 
other. 

2. Same. 

There is no invention in forming a projecting socket to support the hinge 
of a waffle Iron and at the same time to give support to the raised half of 
the open pan. 

3. Same— Wapplk Ibons. 

The Grlswold patent (No. 229,280) for improvements in waffle irons, "con- 
sisting in a novel construction of the hinge Connecting the two parts of the 
divided pan," was anticlpated, as to claims 1 and 2, by the Harrington 
and Tower cofCee roaster patents (Nos. 24,024 and 21,858, respeetively), 
and is void of invention as to claim 3. 65 Fed. 513, afflrmed. Griswold 
V. Harlier, 10 C. C. A. 435, 62 Fed. 389, distinguished. 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Southern District of Ohio. 

This was a bill by Matthew <jriswold against .W- H. Wagner and 
others for infringement of a patent relatiug to waffle irons. The 
Circuit court dismissed the bill (65 Fed. 513), and complainant ap- 
pealed. 

J. C. Sturgeon, for appellant. 

Wilson & Wilson and Foraker & Prior, for appellees, 

Before TAFT and LURTON. Circuit Judges, and SEVERENS, 
District Judge. 

LURTON, Circuit Judge. This appeal involves the validity of the 
first three claims of letters patent No. 229,280, to Selden and Gris- 
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wold, issued June 29, 1880, f op improvements in waffle irons. Thèse 
daims are : 

"(1) In a waffle iron, the hinge upon which the pan opens, provlded witli 
one of the journals or pivots on which the pan is rotated. (2) The joumals or 
pivots on which the pan rotâtes, formed upon or connected, one with the 
hinge upon which the pan opens, and the other on the handle for rotating and 
opening said pan. (3) The waffle-iron frame or ring, provlded with the en- 
largement or projection on one side, as descriljed, formmg the soclcet for the 
hinge of the pan, and a support for the lid when raised, substantially as de- 
Bcribed." 

The défense présentée by the answer included: (1) Anticipation ; 
(2) nonpatentability of tlie invention claimed; (3) noninfringement. 
The case was flnally heard by the Honorable George E. Sage, District 
Judge, who held that the first two claims were void as having been 
anticipated, and that the third claim was void as not patentable, and 
dismissed the bill. From this decree appellant has appealed, and 
assigned errors. 

The prior state of the art, so far as it relates to waffle irons, is 
thus described by the patentées in their spécifications: 

"In waffle irons, as ordinarily constructed, the hinge Connecting the two 
parts of the pan has been made separate from the pivot on which the pan 
rotâtes, and located at one side of the pan, relatively to said pivot. Our im- 
provement consista in a novel construction of the hinge Connecting the two 
parts of the divided pan, whereby one of the pivots or joumals on which the 
pan rotâtes Is made to form a part of said hinge, the hinge and pivot being 
thus brought together, while the opposite pivot or journal on v^hich the pan 
rotâtes is formed on the divided handle, by means of which thé pan is ro- 
tated, and by means of which, also, either portion of the pan which forihe 
time belng Is uppermost Is llfted for opening the pan. It further consists in 
a novel construction and arrangement of the soclcet tn the rim or supporting 
ring for the réception of the hinge and pivot, whereby the tilting or dumping 
of the pan is prevented when the cover is raised, and In a novel manner of 
attaching the wooden handles, as herelnafter described." 

No testimony was flled on the part of the défendants below, the 
défense resting wholly upon the state of the art as shown by patents 
pleaded as anticipatory, and by the expert évidence introduced by 
the complainant Mr. Hallock, the expert examined on behalf of 
appellant, thus explained the prior state of the art, and the scope 
of the improvements covered by the claims hère involved: 

"The Invention consists In certain Improvements in waffle Irons, and had for 
its object and purpose the simplification of the structure and mode of opéra- 
tion of a waffle Iron. Before the date of the invention set forth In; this patent, 
waffle irons were made with the pans hinged together, and mounted on trun- 
nions within a frame pièce In the form of a ring, which fltted upon, or was 
Intended to fit upon, the holes on the top of a stove. The hinge by which the 
pans were jolned together, so as to open and close \ike a booli, for example, 
was on the side of the pan, at a joint midway between the trunnions, and thus 
the devlce was made to revolve upon an axis which was at rlght angles to 
the journal of the pivot of the hinge by which the pans were jolned together. 
Thèse old waffle irons had no handles on the pans, by which they could be 
revolved, or opened and closed. They were manipulated wholly, usually, by 
a case knlfe in the hand of the operator. By the invention set forth in the 
patent inquired of, a very radical change in the construction and method of 
opération of waffle Irons was efCected. We may say that the principal im- 
provement conslsted In providing the pans with handles by which they could 
be operated both rotatlvely, and to open and to close them. The first step to- 
wards effecting this resuit, and the neces&ary one, was to bring the joumals 
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or trunnlons on/which the pan was rotated Into such a position that the axis 
on whlch the pan rotated was lying In the same plane as that In whlch the 
pans moved when being opened, or, In other words, into such a position that 
the hinge upon whlch the pan opens is provided with one of the joumals or 
pivots upon whlch the pan is rotated. A secondary feature of the Invention 
conslsts in providing means for supportlng the open pan while a waffle is 
being removed from the lower pan, and new batter is being placed therein. 
The flrst, second, and thlrd elaims of the patent are for the means by whlch 
the above-stated objects are accomplished" 

The improTement by providing the pan with handles by which 
it could be opened, closed, or rotated, and which appellant's expert 
says is the principal improvement on the old form of waffle iron, is 
not hère involved. It is obvious that, if the old form of waffle iron 
revolyed upon an axis at right angles to the journal of the pivot of 
the hinge, handles rigid with the pans would prevent such révolution. 
To provide handles, it became, therefore, necessary that the journal s 
or trunnions on which the pan was rotated should be so placed as 
that the axis on which the pan rotated should be on the same plane 
as that in which the pans moved when being opened. This resuit 
was reached by providing the hinge by which the pan opens with a 
journal upon which the pan could be rotated, and this improvement 
constitutes the flrst claim. While a second journal was not essential 
to the rotation of the pan, yet it is obvions that the side of the pan 
opposite the hinge would need a support, and that the pan could be 
rotated more evenly and easily if the pan should be journaled at 
this point of support. This was provided for by divided handles, 
one-half being rigid with one-half of the pan, and the other half 
with the corresponding half of the pan. The second journal upon 
which the pan rotâtes was therefore upon the handles. This con- 
stitutes the second claim. 

The devices which appellees claim to hâve anticipated appellant's 
improvements are said to be found in the foUowing patents: (1) 
Webster's patent. No. 27,176; (2) E. J. Smith's patent, No. 67,478; 
(3) Link & Curtis' patent. No. 96,930; (4) E. P. Eussell's patent, No. 
63,75.'3; (5) Samuel Smith's patent, No. 126,585; (6) O. J. Smith's 
patent. No. 131,910 (ail of which are for improvements in gridirons or 
broilers); (7) Thomas E. Wood's patent, No. 6,345; (8) Josiah D. 
Harrington's patent, No. 24,024; and the Samuel Tower patent. No. 
21,387 (both of which are for cofifee roasters). None of thèse al- 
leged anticipations are for waffle irons. But, though this be so, it is 
very clear that the improvements in elaims 1 and 2 of the appellant's 
patent are for devices found in both the Harrington and Tower coflee 
roasters. The Harrington patent is for a cofEee roaster which 
consists of two hollow hémisphères of iron, constituting the ré- 
ceptacle for the coffee to be roasted. Thèse hémisphères constitute, 
when united, a hollow bail, which is designed to rest upon bearings 
formed upon a ring or iron frame designed to be placed over the 
hole of a cooking stove when the roaster is in use. The handles 
are divided as in the case of appellant's waffle iron, one half being 
attached to each half of the spherical bail or pan; and this handle, 
when the two parts are united, is cylindrical, and forms one of the 
joumals or pivots on which the bail is rotated. One side of the 
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handle is shorter than the other. The outer end of the united handle 
ia square, so that when the bail is closed a crank by which the bail 
is revolved flts upon the square end. This crank can be slipped on 
or off the shorter side of the handle, but is held on the longer handle 
by a washer at its outer end. When the crank is slipped into 
position upon the united handle, it aids in holding the two halves of 
the divided bail flrmly together, and by it the bail is safely rotated. 
The side of the bail opposite this handle is held together by means 
of a joint or hinge. This hinge is the method claimed by Harring- 
ton for uniting the two halves of his roaster and holding them to- 
gether, and constitutes the second claim of his patent, which is in 
thèse words: 

"I claim my method of uniting the two halves of a coffee roaster by means 
of the hinge, E, formed of the curved jaw attached to one-half of the bail, 
and passing into a slot in the second jaw; said slot having the pin, F, beneath 
which the curved jaw passes." 

Appellant dénies that this joint is a hinge. A hinge is deâned to 
be "an artiflcial movable joint; a device for joining two pièces to- 
gether in such manner that one may be turned upon the other." Cent. 
Diet. An inspection of the model of the Harrington roaster shows that 
this device does operate to hold the two halves of the roaster to- 
gether when rotated, and ia such manner as that one half may, when 
desired, be turned upon the other. This hinge forms one of the 
journals or pivots on which the roaster is revolved, while the united 
handles on the opposite side form the other journal or pivot. The 
hinge has therefore the same two functions found in the hinge of 
appellant's patent, — that is, it both holds the two parts of the 
roaster together when being rotated, and serves as one of the jour- 
nals upon which the bail rotâtes, — and is therefore a complète an- 
ticipation of complainant's flrst claim. The second claim is like- 
wise anticipated, in that the bail, which is nothiug more than a 
spherical pan, rotâtes upon a journal formed upon the hinge which 
holds the divided bail together, while the other is formed by the 
united handles. That the hinge in the one patent is constructed in 
a somewhat différent way from the hinge in the other ia an ira- 
material circumstance. Essentially, they are the same, and perform 
the same functions in the same way. The flrst two of thèse claims 
were involved in the case of Griswold v. Harker, 10 G. C. A. 435, 62 
Fed. 389, and were upheld as valid claims in an opinion delivered 
by Sanbom, Circuit Judge, for the court of appeals of the eighth 
circuit. In the opinion of Judge Sanborn, it is stated that none of 
the devices covered by the patents pleaded as anticipations, in- 
cluding this Harrington patent, included a hinge which operated 
both to hold the two parts of the apparatus together, and as a 
journal upon which the united parts might be rotated. This is an 
oversight, due doubtless to the fact that no model of Harrington's 
roaster was before the court. The drawings and spécifications of 
the Harrington patent are not very plain as to the construction of 
this hinge, and nothing is said as to its function as a journal, which 
is, however, very obvions upon an examination of the officiai model. 
Tn the absence, therefore, of a model, both its opération in holding 
v.68F.no.4— 32 
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the parts together, as well as its function as a journal, might hâve 
been unobserved. Neither did the court in that case hâve the 
Tower patent, or any model thereof, before it. The hinge and 
joumaling of the roaster claimed by Tower are essentially the same 
in principle as that claimed by appellant. Tower, in his spécifica- 
tions, describes the part, a, shown in his drawings as capable of 
being elevated like a cover or lid, "the journal, B, forming a hinge." 
The hinge, as shown by the original model from the patent oiïice, 
and exhibited upon the hearing in the circuit court, and again upon 
the hearing of this appeal, is essentially a hinge in construction, 
and much the same as the hinge used by the défendants in the in- 
fringing waffle iron. Indeed, it may be said with confidence that, 
if the joints used in the Harrington and Tower roaster s are not 
"hinges," it would follow that the infringing joint is not a "hinge," 
and therefore does not infringe either the flrst or second claim. 
The hinge of the alleged infringement consists of the bail member of a 
bail. and socket joint divided in halves, which co-operate by means 
of a pin or stud fixedly inserted in the face of one of them, and pro- 
jecting into a hole or opening in the face of the other adapted to 
receive it. This bail, when united, constitutes the outer journal 
upon which the pan rotâtes. If it be sought to differentiate the 
joumaling of appellant's waffle iron from the joumaling of either 
the Harrington or Tower roaster by the suggestion that appellant 
does not journal his pan upon his hinge proper, but upon an in- 
dependent member, described as a wedge-shaped block mechanically 
attached between the lugs forming the hinge, and that the joumal- 
ing is upon a projection of this member outside of and beyond the 
hinge, and that this projecting end upon which the pan is jour- 
naled performs no part of the functions of a hinge, then it would 
follow that appellees do not infringe either the flrst or second claim 
of appellant's patent, for the obvions reason that the waffle iron of 
appellees is journaled upon the hinge, and not upon an independent, 
mechanically attached, member of the hinge. 

The suggestion has been made that, if the hinging and joumaling 
déviées covered by the flrst and second clalms are substantially 
identical with the devices found in the Harrington and ToTver cof- 
fee roasters, nevertheless those claims should be sustained as a 
transference of a device from one branch of industry to another, 
and therefore a patentable novelty, under the doctrine of Potts v. 
Creager, 155 U. S. 597, 15 Sup. Ct 194. This contention is not to be 
supported upon the facts of this case. In the case cited by counsel, 
and referred to above. Justice Brown, for the court, very clearly and 
tersely qualifled and limited the doctrine invoked by appellant by 
saying: 

"But, where the alleged novelty consists in transferring a device from one 
branch of industry to another, the answer dépends upon a variety of consid- 
érations. In such cases we are bound to inqulre into the remoteness of re- 
lationship of the two industries, what altérations were necessary to adapt the 
device to its new use, and what the value of such adaptation has been to the 
new Industry. If the new use be analogous to the former one, the court wiU 
undoubtedly be disposed to construe the patent more strictly, and to require 
clearer proof of the exercise of the inventive faculty in adapting it to the new 
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use,— partleularly if the deyice be one of minor importance In Its new fleld of 
usefulness. On the other hand, if the transfer be to a branch of industry but 
remotely allied to the other, and the effect of such transfer bas been to super- 
sede other methods of dolng the same work, the court will look with a less 
critical eye upon the means employed in making the transfer." 

What the applicant has done is this: He has taken the hinging 
and journaling devices found in the two cofEee-roaster patents we 
hâve referred to, and applied them to his waffle iron, where they 
perforai precisely the same functlons in precisely the same way. 
Neither can it be said that coffee roasters and waffle irons belong to 
différent branches of industry. Upon the contrary, both constitute 
instruments used in the culinary art It is clear that the case is 
simply one of double use. One acquainted with the structure and 
use of thèse patent coflee roasters, and with the structure and uses 
of the old, handleless forai of waffle iron, would readily see the 
adaptability of the hinging and journaling devices found in the flrst 
as a remedy for the obvions defects of the other. This plain capa- 
bility of a double use is more analogous to the facts involved in 
Brown v. JPiper, 91 U. S. 37, where invention was denied to one who 
applied the principle of an ice-cream freezer to the préservation of 
fish, and to the facts in Pennsylvania R. Co. v. Locomotive Engine 
Safety-Truck Co., 110 U. S. 490, 4 Sup. Ct. 220, where an old method 
of attaching car trucks was applied to the forward truck of a loco- 
motive engine, and to the facts upon which a claim of novelty was 
based, found in Atlantic Works v. Bradv, 107 U. S. 192, 2 Sup. Ct. 
225, and Tucker v. Spalding, 13 Wall. 453. 

We corne now to consider the validity of appellant's third claim, 
which reads as foUows: 

"The waffle-iron frame or ring, provided with the enlargement or projection 
on one side, as described, forming the soeket for the hinge of the pan, and a 
support for the lid when raised, substantially as described." 

The appellant's expert thus explains the scope of this claim ; 

"The Invention hère intended to be summarlzed, as I understand it, is the 
secondary feature of the structure shown, and relates to the means for sup- 
portlng the upper pan when elevated into position to allow the removal of 
the flnished wafUe, and the refilling of the pan. The essential feature is that 
the enlargement on the side of the ring is to form a soeket for the hinge of 
the pan, and also a support for the lid when raised. I do not understand that 
there Is any limitation in the claim as to the form or location of the hinge or 
of the soeket; the only limitation being that the soeket is to be an enlarge- 
ment on the ring, and is to receive and hold the hinge, necessarily, and it is 
to form a support for the lifted pan, so as to hold it in an upright position 
whUe the flnished waffle is being removed, and new batter placed in the pan." 

The soeket supporting the bail member of the hinge found in 
the waffle iron of the appellees is formed by an enlargement or pro- 
jection of the flange of the iron ring or frame which supports the 
waffle iron. The back and sides of this projecting soeket are 
raised higher than the other part of the range or iron rïng, and 
the object of this projection is to form a soeket for the support of 
the hinge. The undoubted purpose in making the back and sides 
of this projecting soeket higher than that of the flange of which it 
is a part is to aïford support to the raised half of the pan; thus 
preventing tilting or sagging and at the same time holding the 
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raised half of the pan in an upright position while the flnisKed waffle 
ia being removed, or the pan refilled. If this third daim is a pat- 
entable novelty, it may be conceded that appellees are guilty of 
infringement Clearly it cannot be invention to form a projecting 
socket to support a hinge and at the same time give suj,port to 
the raised half of the open pan. The matter covered by this claim 
"does not," to quote from the opinion of the learned and experienced 
patent judge who heard this case in the circuit court, "rise to the 
dignity of an invention." "Griven the other parts of the combina- 
tion," said Judge Sage, "and the necessity for a support for the Ud 
when raised is obvions. Any intelligent artisan ought to be com- 
pétent, in the exercise of the ordinary skill of his craft, to suggest 
the enlargement or projection covered by this claim." We quite 
agrée with the trial judge in regarding this third claim as void for 
want of novelty. The decree is therefore aflBrmed. 



WITHINGTON-€OOLBT MANUF'G CO. T. KINNBT. 

(Circuit Court of Appeals, SIxth Circuit June 4, 1895.) 

No. 27(X 

Patents— LicENSK bt Implication— Inventioît bt Employé. 

An inventor was employed at a salary by a manufacturer of machines 
to devise a new and improved macliine and superintend the making of 
pattems therefor, with full Isnowledge that his employer Intended to con- 
struct the macliines for sale. A successful machine was accordlngly made. 
Soon afterwards the Inventor left the employment and obtalned a patent, 
but the manufacturer continued to make and sell the machines. The orig- 
inal pattems were subsequently destroyed by flre, but new ones were 
made and the construction of the machines continued. The Inventor clalmed 
a royalty, but the manufacturer refused to pay it, on the ground that he 
was entitled to make the machines. After the expiration of 10 years, an 
Infringement suit was brought against users of the machine who bought 
it of the manufacturer. Beld that, under the clrcumstances, there was an 
Implied license to the manufacturer to make and sell the machines, and 
that the same was not termhiated by the destruction of the original pat- 
tems. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Michîgan. 

This was a bill by Horace B. Kinney against the Withington- 
Cooley Manufacturing Company for infringement of a patent for 
an improvement in power presses. There was a decree for com- 
plainant in the court below, and the défendant appeals. 

Edwin H. Eisley, for appellant 
A. H. Swarthout, for appellee. 

Before TAPT and LUETON, Circuit Judges, and SEVERENS, 
District Judge. 

LURTON, Circuit Judge. The complainant in the court below, 
Horace B. Kinney, is the inventor and sole owner of patent No. 
264,837, which was issued September 19, 1882, for an improvement in 
power presses used in the manufacture of hoes and forks. The de- 
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fendant below was the Withlngton-Cooley Manufacturing Company, 
a corporation of the state of Michigan. Tke object of the bill was 
to enjoin and restrain the défendant company from using two power 
presses which complainant allèges infringe the improvement cov- 
ered by his patent Upon a final hearing there was a decree in 
favor of the complainant, sustaining the validity of his patent, 
adjudging the défendant to hâve infringed, and enjoining it from 
making, selling, or using power presses embodying the invention 
described and claimed in letters patent No. 264,837. There was 
also a judgment against the défendant for nominal damages and 
costs, an accounting being waived by complainant. 

The validity of Kinney's patent has not been seriously questioned. 
Neither can there be any serions doubt on this record that the 
power presses used by the appellant do infringe the complainant's 
patent The only substantial défense urged by the appellant is that 
the presses used by it were made by one Henry D. Babcock, and 
bought by it from Babcock, who claims to be a licensee under Kin- 
ney, having authority to make and sell presses embodying the in- 
vention secured under his letters patent The controversy must 
therefore hinge upon the rights of Babcock as a licensee under Kin- 
ney. For some 12 years or more prior to the issuance of Kinney's 
patent, Babcock had been a manufacturer of machines used in tiie 
making of steel goods, especially of such machines as were used 
in making hoes and forks. His shops were at Leonardsville, N. 
Y. Kinney lived in a village near by, and was a practical ma- 
chinist and a good mechanic. He had made some improvements 
in machines used in the fork and hoe manufacture, and had taken 
eut a patent on a splitting and bending machine, which Babcock 
made, paying a royalty to Kinney on each machine as he sold it. 
Babcock was also the maker of a power press, made upon old 
principles and covered by no patent The claim of appellant is 
that Kinney was employed for the express purpose of drawing 
plans and constructing patterns by which a new and improved power 
press might be made for the trade, with the clutch mechanism lo- 
cated in the slide or die holder in place of on the eccentric shaft, 
as in ail the old forms of such presses. The appellee, on the other 
hand, insists that he was employed to make drawings and construct 
patterns by which an old form of press used by the Kemington Agri- 
cultural Works, at Ilion, might be duplicated and sold to Babcock's 
customers in place of the old form of press made by Babcock, called 
a post press. He also claims that after he had made a rough 
sketch of this Ilion press, and had taken its measurements, he 
told Babcock that he had for a long time had an idea in his head, 
which it had not been convenient to work ont before, by which a 
new press, acting more quickly and smoothly, might be made with 
the clutch mechanism shifted from the eccentric shaft to the slide 
sash, and that upon explanation Babcock directed him to prépare 
the drawings according to his new idea, with the understanding that 
if his plan was a failure he (Kinney) should bear the expenses of 
the experiment While there is some évidence that Babcock waa 
frequently consulted by Kinney during the préparation of the draw- 
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ings, making of the patterns, and in the expérimenta încîdental ta 
the perfecting of his improvements, yet there is no snbstantial con- 
flict in regard to the fact that Kinney was the real inventor of the 
material improvements embodied in the patent subseqnently issued 
to him. Neither is there any évidence of an agreement by which 
the employer should hâve any interest in any patentable improve- 
ment in power presses which Kinney might make during the period 
of his employment by Babcock. In the absence of évidence of snch 
an agreement, it would seem that the title to the invention made 
by Kinney, or to any patent subsequently obtained by him, would 
be unaffected by the fact that he was in the service of Babcock, 
and in the use of his shop, materials, and of the service of his em- 
ployés while devising and perfecting his invention. Hapgood v. 
Hewitt, 119 U. S. 226-233, 7 Sup. Ct 193. 

The conceded or established facts essential to a détermination 
of the question as to whether Babcock is a licensee are substan- 
tially thèse: Babcock's business was that of maldng machines used 
by manufacturers of hoes and forks. He was not an inventor, and 
does not claim to be. Neither was he engaged in using thèse 
machines. What he wanted was such a power press as would 
meet the requirements of those engaged in using such machines, and 
enable him to satisfy what he had for some time recognized as a 
demand for a better press. The defect in the press of which he 
had patterns was in the fact that the upright presses known ta 
Mm had the clutch mechanism, consisting of a pin or boit for en- 
gaging the gear or collar, attached to the eccentric shaft. If a 
mechanism could be devised which could be attached to the sash 
or slide, which operated between two upright pièces, it was thought 
it would thereby do away with the stopping and starting of the 
eccentric shaft and pitman, and make a quicker-acting press. Bab- 
cock says that before his employment of Kinney to draw plans^ 
for a new form of press he had frequently spoken to him about 
the demand of the trade for a quicker press, and in their conversa- 
tions a shifting of the clutch mechanism from the eccentric shaft 
to the slide or sash was suggested, discussed, and pronounced prac- 
ticable. He does not say whether this suggestion was made by 
himself or Kinney, and we shall therefore assume it to hâve been 
made by the latter. The mechanism for the new clutch was not 
discussed, as he was not then ready to hâve new patterns made. 
In this condition of things, the Ashtabula Tool Company begaa 
negotiations with Kinney relating to some machines for use in their 
fork and hoe department, and a Mr. Tinker, in December, 1879, 
went to see Kinney about such machines, and with him examined 
the press in use at the Eemington Works, at Hion, New York. 
Such correspondence ensued between Kinney and Tinker as led 
to a proposai for prices upon a number of machines used in hoe 
and fork making, including a power press. Kinney had no shop, 
and was idle. He applied to Babcock for bids on the machines 
the Ashtabula Company wanted, hoping that there would be a mar- 
gin of profit for himself. Kinney's statement conceming what oc- 
curred between himself and Babcock, when he applied to BabcooM 
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for hîs prices for the machines desired by the Ashtabula Company, 
is that he told Babcock that his prices were so bigh, that he did 
not thinlc he could make anything ont of it, and that the Ashtabula 
Company was anxious that he (Babcock) should take the contract 
«nd that he (Kinney) should superintend the work. He also claims 
that he had made some improvements in the patterns for his pat- 
ented machines which were in use at Ilion, and that he wanted the 
Ashtabula Company to hâve the beneflt of his improved patterns 
as shown by the machines in use at Ilion. He then says that 
Babcock agreed that if the order was turned over to him he would 
bave new patterns made from the Hion machines, and employ him 
to superintend the structure. He further says, concerning a new 
power-press pattern, that Babcock said that, "if you think the 
Ilion press is a good press, the best press you know of, I will build 
patterns to that, and hold them for my own use as a press for the 
trade." "He said," says Kinney, "that he desired a better press 
than the one they were making; he thought he could sell some of 
them if he had it, and if I thought the Ilion press was as good 
as I had had any expérience with, why he would be willing to make 
the patterns to that to flll this contract." Kinney insista that, 
în negotiating with the Ashtabula Company and with Babcock about 
their order, he had in mind nothing more than a duplication of 
the press at Ilion, and that nothing was then said as to any change 
în the location of the clutching de vice. One thing is made cleai 
by this évidence, and that is that, before any order was made by 
the Ashtabula Company for any of Kinney's machines, or for a 
power press, he understood Babcock's anxiety for an improved 
power press, and he purposed abandoning the patterns then in use 
and owned by him, and bave Kinney get up for him new drawings 
and new patterns, for use in making machines to be supplied to 
his (Babcock's) trade. As to whether thèse new drawings and 
patterns were to be a mère duplication of the old fonn of press in 
«se by the Eemington Works at Ilion, or were to embody a new 
plan for a quicker working press than any of the old forms known 
to the trade, there is a sharp conflict in the évidence. Upon this 
question, the weight of évidence is with the appellants. Babcock 
is very positive that before he received any order from the Ashta- 
bula Company he had consulted Kinney in regard to a new press, 
one which would be a quicker-acting press. He says that they 
«onsidered the practicability of shifting the clatch mechanism from 
the eccentric shaft, where it was located both in the Hion press 
and the one which he had theretof ore made. 

The chief différence between the Ilion press and that which Bab-, 
«ock had theretofore made was that the former was an upright 
press standing on legs, while Babcock's press was called a post 
press, because it was hung to an upright post Both were slow^ 
mnning presses, due to the fact that the clutching device wa« at- 
tached to the eccentric shaft The mechanism of a clutching de- 
ivice which could be attached to the slide or die-holder was not, says 
Babcock, discussed, but both agreed that if the mechanical difflcul- 
ties could be overcome a quicker-acting press would resuit Now, 
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ui view 6f the fact that Kinney, according to his own statement, 
had for a year or more such a scheme in mind, is it likely that 
he would wish to hâve the old, slow fonn of press built for his 
friends of the Ashtabula Company, or would he wish to hâve Bab- 
cock, who was paying him a royalty upon his machines used in 
association with a power press, build expensive new patterns which 
did not embody the improvement which he says he had in mind 
Bo long, and about which Babcock says they had consulted before 
any negotiation with the Ashtabula Company? The written order 
sent Babcock by the Ashtabula Company, in its description of the 
press desired, seems to clearly indicate that Kinney had conferred 
with its agent, Mr. Tinker, about his scheme for a new press, and 
that he intended to furnish theni with a press which should not 
be either the post press of Babcock or the old form of press in 
use at Ilion. That company, under date of March 30, 1880, after 
stating that the writer was in receipt of a letter from Mr. Kinney 
"saying that he preferred to hâve me order the fork machinery 
that we hâve been writing about, and the same we talked over at 
Ilion the 25th, of you, and he agreeing to superintend the getting 
up of the same," proceeds with a description of the several ma- 
chines needed, and thus describes the press ordered : 

"One upright sbanking press, standing on legs of the right helght to be 
handy, with adjustable dles, with the same to round the back or head of the 
fork at the same tlme they are set down, with 3-inch lift or stroke, flnished 
eompletely and ready to set, and belted up according to the plans described 
to me by Mr. H. B. Kinney, as he designed to hâve thls new press." 

Now, this description refers to a "new press," on designs by Kin- 
ney, and seems to us could not refer to a mère duplication of an 
old press which the writer had been shown in opération at Hion. 
This view is conârmed by the évidence of Oscar F. Clark, an expert 
machinist and pattem maker, wholly disinterested. Clark, on re- 
ceipt of this order, was employed especially to aid i» making pat- 
terns for a new press, under Kinney's direction and from Kinney's 
drawings. Babcock, on receipt of this order, at once engaged Kin- 
ney and Clark to go to work on the patterns for the new press, 
and both were sent to Ilion by him to examine the Eemington press. 
Kinney says the object of this visit was to make a sketch and meas- 
urements, so that it might be duplicated. Clark says that his un- 
derstanding was that they were not to make a mère duplicate of 
the Ilion press, but were to get up a "new style of press," and 
that it was to get such points from the Ilion press as might be 
useful in the préparation of a new press that the visit was made. 
This view supports Babcock, and is supported by the terms of the 
Ashtabula Company's order. Kinney spent from four to six weeks 
in the préparation of the drawings, and in supervising the making 
of patterns for this new press embodying the improvements claimed 
in his patent His work was done in Babcock's shop and with his 
materials, and he was assisted by Babcock and Clark and other 
employés in the service and pay of Babcock. He was paid joumey- 
man's wages and board, according to an agreement made before 
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he began Ms work. He knew that Babcock was a macMne maker 
and not a machine user, and that the object of Babcock in having 
thèse drawings made and patterns constructed was that he might 
make such presses and furnish them to those engaged in the fork 
and hoe manufacture. Kinney remained in Bàbcock's employment, 
and aided in the construction and shipment of the machine ordered 
by the Ashtabula Tool Company. When asked when he "became 
aware of the fact that Mr. Babcock was fumishing and marketing 
machines produced from the patterns made from your drawings?" 
he answered: "From the commencement. From the time that he 
shipped the flrst press; after that he kept right along making and 
selling them." In July, 1880, he left Bàbcock's employment, and 
In November, 1881, applied for a patent covering the improvement 
shown in his drawings and patterns, which was granted September 
19, 1882. Kinney claims that about a year after he quit Bàbcock's 
employment he notifled him of his purpose to apply for a patent, 
and that he should require him to desist from making his machines 
unless he came to terms as to royalty. He says that after he 
got his patent he tried to come to a settlement, but that Babcock 
claimed that the improvement had been made at his expense, and 
that he had been advised that it rightfully belonged to him, and 
refused to make any proposition for a shop right or otherwise. 
This was in 1883. From that time until 1893 Kinney took no 
etep to dispute Bàbcock's claim of right to make and sell thèse 
machines. 

Upon this State of facts, we conclude that appellee must be pre- 
sumed to hâve granted to Babcock a personal license to make and 
sell power presses embodying the improvements covered by his 
patent. In the early case of McClurg v. Kingsland, 1 How. 202, 
the facts were quite like those presented on this record. Harley 
was employed by the défendants in their foundry upon the weekly 
wages of a journeyman. While thus employed, he made an im- 
provement in a molding process as the resuit of many expérimenta 
made at the expense of his employers. He continued in the same 
employment for several months thereafter, using his improved pro- 
cess in their business, though he often spoke of obtaining a patent, 
and proposed that the défendants should purchase his right, which 
they declined to do. After leaving their employment, he applied 
for and obtained a patent, which he assigned to the plaintiff, who 
brought suit for infringement. An instruction to the jury that, if 
they found the facts as we hâve substantially stated them to be 
true, they would justify the presumption of a license or spécial 
privilège to the défendants to use the invention in their business 
after he had left their employment, was approved on appeal. It 
is true that in that case Harley's wages were increased on account 
of his invention, but in Solomons v. U. S., 137 U. S. 342-348, 11 
Sup. et. 88, where a like question wàs under considération, the 
court approved and followed McClurg v. Kingsland, saying that, 
"There was one différence between that case and this, in that Har- 
ley's wages were increased on account of his invention; in this, 
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Clark's were not; but such. différence does not seem Tîtal." la 
the case last cited the rule deduced from McClurg v. Kingsland 
was thus stated: 

"WheQ one Is in the employ of another in a certain Une of work, and de- 
vises an Improved method or instrument for doing that work, and uses the 
property of hls employer and the services of other employés to develop and 
ptit in practicable form his invention, and explicitly assents to the use by his 
employer of such invention, a jury or a court trying the facts Is warranted in 
flnding that he has so far recognlzed the obligations of service flowing from 
his employment, and the benefits resulting from his use of the property, and 
the assistance of the coemployês of hls employer, as to hâve given to such 
employer an irrévocable license to use such invention." 

In the late case of Lane & Bodley Co. v. Locke, 150 U. S. 193, 14 
Sup. Ot. 78, the court refused to extend the doctrine of Hapgood v. 
Hewitt, 119 U. S. 226, 7 Sup. Ot. 193, to the facts of that case, and 
afftrmed the rule of McOlurg v. Kingsland and Solomons v. U. S. 
See, also, Eob. Pat § 832, and cases cited. 

There was some évidence tending to show that the original pat- 
terns made by Kinney were destroyed by fire before the machines 
sold appellant were made, and it has been insisted that the scope 
of the license should be limited by the life of the identical patterns 
made by Kinney. The duration and scope of a license must 
dépend upon the nature of the invention and the circumstances out 
of which an implied license is presumed, and both must at last 
dépend upon the intention of the parties. Rob. Pat. §§ 809, 810. 
The author last cited, at section 811 says: 

"A license to make confers upon the licensee the rlght to construct the ar- 
ticle which Is described and claimed In the letters patent. If conferred alone, 
it gives the licensee no right to use or sell the article when constructed, and 
hence is generally coupled expressly with one or the other of thèse additional 
rights, as in licenses to make and use or to make and sell. Where the express 
words of the license embrace only the right to make, and the other rights are 
necessary to enable the licensee to dérive any advantage from the license, 
the presumption that the licenser intended that the right conveyed should be 
bénéficiai to the licensee controls the interprétation of the license, and extends 
it to include the right to use or sell rather than permit it to be practicaUy 
void. Thus a license to make the invention, conferred upon a licensee in 
whose business the thing made is ordinarily employed, carrles by implication 
a right to use it when constructed. A similar license to a manufacturer of 
articles for sale, who has no use for this partieular article vphen made, au- 
thorizes him to sell as well as make It. The scope of the license is governed 
by the same presumption. A license to make an article vphich is covered by 
several patents, ail owned by the same licenser, is a license under each of 
thèse patents, to whatever extent the making of the invention may require." 

In Montross v. Mabie, 30 Ped. 237, the court said : 

"A license to a man engaged in business to make and sell a patented article 
in his business generally, unless there were something else to restrict it, v?ould 
manifestly be coextensive with his business, and would continue until his 
business was wound up. The licensee in such a case is not restricted to manu- 
facturing with his own hands, or selling by hls own personal efforts only. 
He may employ as many hands ^nd as many salesmen and agents as his busi- 
ness will admit. So long as the articles are made and are sold in his business, 
and for his use and benefit, the sale would be within the license, though 
effected by the hands of hundreds of différent agents and employés." 
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See, also, Steam Cutter Co. v. Sheldon, 10 Blatclaf. 1, Fed. Cas. 
No. 13,331. 

The object of Babcock in employing Kinney, so far as that em- 
ployment had relation to pattems for a power press, was to ob- 
tain patterns and drawings by whicli lie, as a manufacturer of 
presses for the trade, might make and supply the trade with presses 
built on the new design and from the new patterns. This fact 
was well known to Kinney, and when he accepted employment and 
produced an improvement it must be presumed that he intended 
that his employer would use that improvement in such new ma- 
chines as he should make while engaged in the business of sup- 
plying such machines to the trade. We cannot reasonably liken 
this case to the building of a machine for use. In such a case the 
license might well be limited to the use of the machine so long as 
its identity was preserved. But hère Kinney was to make draw- 
ings at the expense of Babcock, and then pattems by which a 
working press might be made for sale and not for shop use. In 
McClurg V. Kingsland, heretofore cited, the invention was for an 
improved mode of casting chilled rollers. The nature of the in- 
vention was such as to imply a license for the continued use of 
the mode during the life of the patent by the licensee. In Solo- 
mons V. U. S., heretofore cited, the invention was for a self-cancel- 
ing stamp, which stamps were made by the government for the use 
of revenue agents. The license implied was not limited to the 
stamps made while Clark, the inventor, continued in the govern- 
ment service, but was held to be a broad license to make and use 
the stamps. 

We are of opinion that the license to be presumed, on the facts 
we hâve stated, was not limited by the mère life of the patterns, 
but was intended as an authority to make and sell power presses 
embodying Kinney's improvement so long as Babcock should con- 
tinue in business, and during the life of the patent. The decree 
must be reversed, and the bill dismissed, with costs. 



THE DAKOTA. 
WALSH et al. v. BROOKLYN & N. Y. FERRY CO. 

(Circuit Court of Appeals, Second Circuit. March 5, 1895.) 

Collision— Fkrrtbo AT -wiTn Ttic— Spécial Circdmstancb Rule. 

A ferryboat crossing tlie East river from Brooklyn was about to make 
lier slip when she percelved a tug going up the New York shore. She 
thereupon blew one whistle, indicating an intention to cross the bows of 
the tug, slowed down, and stopped and backed as soon as danger beeame 
apparent. EcM that, although she was the privileged vessel, the fact that 
she was about to make her slip was a spécial clrcumstance qualifying the 
rule requiring her to malntain her course and speed, and that she was 
not in fault for the resultlng collision. 60 Fed. 1020, affli-med. 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

This was a libel by William E. Walsh and others, owners of the 
tugboat Olive Baker, against the steam ferryboat Dakota (the 
Brooklyn & New York Ferry Company, claimant), to recover damages 
for a collision. The district court dismissed the libel (60 Fed. 1020), 
and the claimant appeals. 

The opinion of the district court, delivered by BEOWN, District 
Judge, was as foUows: 

"The ferryboat Dakota, while crossing from her slip at Broadway, Brook- 
lyn, to Grand street, New York, came in collision with the libelant's tugboat 
Olive Baker, at about half past 6 In the morning of August 15, 1893. The star- 
board bow of the ferryboat Btruck the starboard slde of the tug about amid- 
ships, at an angle of from 2^ to 3 points. The time was about an hour 
and a half after low water at Govemor's Island; and as the current in the 
East river continues to nin down for about an hour and a half after low 
water, although there is a little upward current along the shores somewhat 
earller, It is certain that there could net hâve been much flood tide to cause 
the ferryboat to deviate very greatly from a straight course across the river. 

"Beyond the fact that the Dakota gave a signal of one whistle, almost every 
other circumstance in the case is a snbject of most flagrant contradiction. The 
gênerai theory of the libelant, to the effeet that after the Dakota had giveu 
one whistle, and the Olive Baker had passed to the right, so that the boats 
were really out of ail danger of collision, the Dakota, when pointing astem of 
the tug, and nearly straight down river towards the navy yard, gave two 
whistlgs and swung still more to port towards the Brooklyn shore until she 
ran upon the Baker far on the Brooklyn side of the river, is not only improb- 
able In the highest degree, but is contradicted throughout by the respond- 
ent's witnesses. Such navigation by the ferrj'boat is inconceivable and cannot 
be credlted. The burden of proof ia upon the libelant. I cannot regard any 
part of his case as established. The Dakota gave no signal of two whistles; 
but after her first single whistle, she gave only an alarm signal of three 
whistles. The collision was near the New York shore. I flnd that the ferry- 
boat pursued her customary course towards the Grand street slip; that tiiere 
was but a slight flood current, and that she did not head down river, or 
towards the navy yard at any time, nor towards the southwest, though the 
pilot's mlstake and confusion in testifying, or some error in his compass, gives 
a slight color to the libelant's contention in that regard. As soon as the Olive 
Baker was seen coming up near the New York side, threatening to go between 
the Dakota and her slip, the Dakota properly gave a signal of one whistle, 
slowed down, and afterwards stopped and backed as soon as danger from the 
Baker became apparent. This was in accordanee with the rules of naviga- 
tion. When her whistle was given, the Olive Baker had the Dakota on her 
own starboard hand, and was bound to keep out of the way. She could easily 
hâve done so, either by going to the right, as was her duty to do, or by stop- 
ping and backing; neither of which she did. 

"I flnd that the Dakota did ail that was required of her, by stopping and 
backing as soon as such action on her part was apparently needful to avoid 
collision; and that the collision arose from the f allure of the Olive Baker to 
take proper and timely steps to keep out of the way." 

W. W. Goodrich, for appellant 
F. A. Wilcox, for appellee. 

Before WALLACE, LAOOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. The case was tried in the district court upon 
oral testimony which, except as to the giving of a signal of one 
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whistle T)y the Dakota, is extremely conflicting. It is unnecessary 
to rehearse the facts as found by the district judge. They are fuUy 
set forth in his opinion, and we do not find sufiScient in the ca&e to 
warrant a reversai of such findings. The libelant contends that, 
even conceding the signais and movements of both vessels to be as 
found by the district judge, the navigation of the Dakota was faulty 
in that, liaving given a signal of one whistle, as she was entitled to 
do, being the privileged vessel, thereby indicating an intention to 
cross the bow of the Baker, she thereafter stopped and reversed ber 
engines, thereby conf using tiie navigation of the Baker, and inducing 
her to abandon the attempt to pass under the stern of the Dakota, 
and to endeavor to cross the latter's bow. The district judge, how- 
ever, found that the collision happened near the New York shore, 
the Dakota being bound into her slip at Grand street, a spécial cir- 
cumstance qualifying the rule that the privileged vessel should keep 
her course and, as libelant contends, her speed. The Baker knew 
that she was a ferryboat about to make her slip, and should hâve 
anticipated a checking of her speed. The difiQculty with the Baker 
seems to hâve been that she maintained too high a speed to allow 
her to conform her own movements to the course of the ferryboat. 
Decree of the district court aflSrmed, with costs. 
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MERRILL v. SULLIVAN. 

(Circuit Court ot Appeals, Second Circuit. May 28, 1895.) 

EviDBNCB — Proof of Account — Absbncb op Mbmoranda. 

A blll of partlculars contalnlng numerous items of work and materials 
may be proved, after destruction of the original memoranda, from which 
the account was made up, by the évidence of the bookkeeper that he cor- 
rectly transcrlbed the memoranda, and the testlmony of the persons who 
made and fumlshed the memoranda to hlm that the same were cori'eet; 
but the proof Is insuflaicient where It consists only of the bookkeeper's 
testlmony as to the correctness of hls transcription. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This was a libel by John W. Sullivan against the steam yacht 
Norma, Charles H. Merrill, claimant, to recover for labor and ma- 
terials employed in making certain repairs. There was a decree in 
favor of libeUant for $2,150.95, with interest, and the claimant ap- 
pealed. 

Henry W. Bâtes, for appellant. 

Chas. 0. Burlingham, for appellee. 

Before WALLACE, LAOOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. The suit was brought to recover $4,122.87, for 
labor and materials in repairing the engines of the yacht Norma. 
After the libel was filed, the claimant paid libellant $2,000 on ac- 



510 FEDERAL EEPOETEB, Vol. 68. 

coiint. The district court referred it to a commissloner to take 
proofs and report the amount due. Libellant was employed to put 
the engines in repair and fit them up thoroughly in the best manner 
and as rapidly as possible, but no priée was agreed upon in advance. 
The libellant served a bill of particulars, wMch fllls 20 printed pages 
of the record, and avers in Ms libel that the work done and materials 
furnished were necessary and were reasonably worth the sum of 
14,122.87. The issues raised by the pleadings were as to the doing 
of the work and furnishing the materials set forth in the bill of par- 
ticulars, and as to the reasonable value thereof. 

The report of the commissloner is simply: "In my judgment, the 
libellant has clearly proved his case, and I flnd that there is due him 
a balance [after crediting the |2,000] of $2,109.12." This is $13.75 
less than libellant's claim, but the commissioner does not state what 
item or items he disallowed or reduced. 

In the absence of any discussion of the case by the commissioner, 
it is wholly impossible to ascertain by what process of reasoning he 
reached his conclusion. There was évidence sufflcient to sustain a 
finding that the priées charged for spécifie items in the bill were 
reasonable and customary. There is also abundant évidence to show 
that a great deal of work was done and much material furnished, 
and it is possible from the testimony to state, in gênerai terms, the 
character and extent of libellant's services with sufflcient fullness 
to enable persons familiar with work of that kind to estimate its 
value. A hypothetical question which recited the facts thus proved 
elicited from a witness called by the claimant an estimate of $2,200. 
No similar question was ut to any of libellant's witnesses, and none 
of them who gave any estimate of a lump sum for the work had 
sufflcient personal knowledge of what was done to testify to the 
value, except in reply to sueh a question. Presumably, the commis- 
sioner reached the conclusion that the libellant had proved his bill 
of particulars (except as to items aggregating $13.75) by compétent 
évidence, but we fail to flnd such proof in the record. 

The bookkeeper who made up the bill had but little personal 
knowledge of the correctness of any of the items. He made up the 
account from memoranda furnished to him, by foremen or other em- 
ployés of libellant. When he had transcribed the several items from 
the memoranda to the account, he destroyed the memoranda, with 
somo few exceptions. Under the rule laid down in Mavor, etc., of 
New York City v. Second Ave. R. Co., 102 N. Y. 572, 7'n. E. 905, 
it was compétent to prove the charges by the testimony of the book- 
keeper, who transcribed them from the temporary memoranda (whieh 
were substantially slate entries) supplemented by testimony of the 
persons who made the memoranda that such memoranda, to their 
own knowledge, were correct. The bill contains items of charge 
under 38 différent dates. The character of thèse items is well il- 
lustrated by the charges under date of June 29th. 

.Tune 29. 

1 file .50 

1 lubricator. 2.90 
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1% Ibs. Tnpper'B n flax packing.... 80 1.20 

1 Ib. pure rubber .40 

1 % " Btud. andhx. nut .08 

2%" " ,07 .i4 

11%" nlpple .i7 

81% "fin. hx. nuts. for C. H , 70 6.B0 

9 lirs. fit eccs. and straps 35 S.15 

4 " drlll ecc. rod 60 2.40 

9 " fit. cylinder 35 8.Ï5 

6 " lathe check valves 60 3.00 

17 " fit air pumps .35 6.95 

6 " fit brass oïl cups 36 2.10 

1 day lathe valve stems and valve stuff box 6.00 

3hrs. fit valve stems 35 1.05 

7 " *' quadrant 35 2.45 

9 " " blower englne .35 8.15 

2 •• " gland 35 .70 

2 " lathe bush for link motion 60 1.20 

3 " " pins " " " 60 1.80 

3 " drlll llnk and bloek 60 l.St) 

9 " fit " " " .35 8.15 

2 " " lever 35 ,70 

2 " plan. rev. links ,60 

9 " large lathe crank and Int shaft 1.00 9.00 

1 " drUl C. P boxes .60 

2 " fit thrust collars 35 .70 

3 " patt mak. on thrust collars 45 1.35 

2% days helper on eng. parts 3.50 9.63 

14 day patt mak. on pist. valve and v. cover 4.50 1.13 

1 hrs. forge valve stem and piston rod .SO 

4 Ibs. Steel 06 M 

4% hrs. lathe blinder bolts and nuts 60 2.70 

54 hrs. foreman in charge 50 27.00 

352" mach. & rigger on board 35 123.» 

A large part of thèse charges is for labor at rates per hour 
which varj with the character of the work done, or of the machine or 
tool used by the workman. Part of this work was done in the shop, 
and part on the yacht The time of the men working on the yacht 
was kept by a foreman, who testifled that the memoranda he made 
of the time of the men under him was correct to his personal knowl- 
edge. As to such items on the bill, therefore, as represent the 
time of the men on the yacht there was compétent évidence sustain- 
ing them, before the commissioner, for the bookkeeper swears that 
he correctly transferred the items from the memoranda; and, al- 
though the master of the yacht testifled that some of the men were 
frequently idle during working hours, the finding of the master on 
conflicting évidence would not be disturbed. 

In the case of work done in the shop, the bookkeeper made up his 
acconnt from memoranda furnished to him by the workmen, which 
he assumed to be correct, as he had only gênerai knowledge as to 
the fact that they were working. Thèse memoranda were destroyed, 
but as they were of the nature of slate entries that circumstance is 
not material, when the person transcribing them testifles to the ac- 
curacy of his transcription, and the persons fumishing them to their 
correctness. Each workman returned, on thèse shop memoranda, 
not only the hours he worked, but also the materials he used. The 
form of mémorandum is as follows: 
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Date. Nam«. 

John W. Sullivan. 

Engine Works. 
385 South Street. 
Hours. Tool. Kind of Work. For Whom. 

Materials used and what for. 

The difaculty with the proof on this branch of the case is that no 
one testifles of Ws own knowledge to the accuracy of thèse shop 
memoranda. Since the originals are destroyed, it would probably not 
be possible to produce spécifie évidence to the accuracy of each sepa- 
rate mémorandum, but libellant should at least hâve called the work- 
men who made the memoranda to testify that ail memoranda made 
by them and turned in to the bookkeeper during the period in ques- 
tion correctly set forth the hours they worked and the materials they 
used. Without such proof, the charges in the bill are supported 
only by hearsay évidence. Besides the charges for material used 
by a workman who retumed his time on a shop mémorandum, other 
material was sent direct to the yacht, either from the shop or f rom 
some outside place where it was bought. Except in a few instances, 
however, there is no compétent évidence of the delivery of such ma- 
terial. 

Upon the argument it was intimated that the court would make 
an independent examination of the entire bill in connection with the 
évidence, and détermine what items are sustained by compétent 
proof. It has become apparent, however, that without further évi- 
dence such a disposition of the case would work injustice to the libel- 
lant, who apparently, being misled by the commissioher's acceptance 
of hls proof as sufQcient to cover his whole charge, has failed to 
identify those items on the bill as to which the proof is legally suf- 
flcient. For example: The charge above quoted, "352 hours mach. 
& rigger on board," is evidently for work done at the yacht; the 
charge, "5 hours lathe check valves," is presumably for work at the 
shop, where the lathe is; but, as to such charges as "17 hours fit. 
air pumps," we cannot tell whether the work was done at the shop 
or on the yacht, and therefore whether it stands unproved or proved 
upon the record. 

The decree of the district court is therefore reversed, with costs of 
this court to appellant, and the cause remitted to the district court, 
with instructions to refer it back to the commissioner to take such 
further évidence as may be offered, and report either the fair and 
reasonable value of the work and material as a whole or what items 
are proved, and the fair and reasonable value of such items. 
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PBARSOL et al, v. MAXWELL et al. 

(Circuit Court, W. D. Pennsylvanla. March 2, 1S95.) 

No. 1. 

Construction of Will— Estâtes Tail— Babring Remainder. 

A testator devised land to B., "to hâve and to hold the same to the said 
B. and the heira of her body, provided, however, that the children oï the 
said B. do not marry or be glven in marriage to any of the children of my 
uncle J., or to any of his grandchildren, or great-grandchildren, or other 
lineal descendants of the said J. ; but should any of the chilaren of the 
said B. marry any of the descendants of the saidJ., the share »r my 
estate of he, she, or they so niarrying as aforesaid shall go to and oecome 
vested In the other child or children of the said E., share and share alite '; 
and the testator charged E. with the payment of a legacy of $2,000: Hel'd, 
that B. took an estate tail, which became converted Into a f ee simple abso- 
lute by her deed executed agreeably to the Pennsylvanla statute for the 
barring of estâtes tail. 

This was an action of ejectment brought by William S. Pearsol 
and others against George C. Maxwell and others. In pursuance 
of a written stipulation, the case was tried by court without the in- 
tervention of a jury. The following facts were found by the coiirt: 

(1) This action of ejectment is for the recovery of the undivided ohë-half 
part of a tract of land situate in Luzerne township, Fayette county, Penn- 
sylvanla. (2) The plaintifiCs and the défendants respectively claim title to 
said land under the will of Samuel N. Crawford, who died in the year 1853, 
seised in fee of said land, having flrst made his last will, dated May 15, 
1853, which will was duly probated after his death, namely, on July IS, 
1853, and is recorded in said county of Fayette in Will Book No. 3, page 
86. Said will contains the following clauses: "Item. I give and devise to 
my cousin Edith Pearsol, daughter of Benjamin Sharpless, ail that por- 
tion of the farm upon which I now réside, and bounded and describèd as 
follows, viz.: Beginnlng on the Monongahela river where my lands adjoin 
those of Joseph Orawford's and said river; thence north 74°, west 30 perches; 
south 83°, east 75 perches, to lands of William Crawford; thence south 14°, 
east 207 perches; thence north 89')4°, east 134 perches, to a post; thence along 
the lands of Joseph Crawford north 14°, west 205 perches, to the place of be- 
ginning, on the Monongahela river aforesaid,— to hâve and to hold the saine 
to the said Edith Pearsol and the hoirs of her body, provided, however, that 
the children of the said Edith Pearsol do not marry or be given in marriage 
to any of the children of my uncle Joseph Crawford, or to any of his grand- 
children or great-grandchildren, or to any other lineal descendant of the said 
Joseph Crawford; but should any of the children of the said Edith Pearsol 
marry any of the descendants of the said Joseph Crawford, the phare of my 
estate of he, she, or they so marrying as aforesaid shall go to and beeonie 
vested in the other child or children. of the said Edith, share and share alike. 
The part of my farm above devised to Edith Pearsol contains one hundred 
and seventy-five acres by a survey thereof made by James Mofflt. It is my 
will and désire and I do hereby bequeath to the said Edith Pearsol ail my 
household and kitchen fumiture, and that she shall pay to my cousin Benja- 
min W. Crawford, Sr., the smn of two thousaud dollars within flve years after 
my decease, without interest on the same." Said will (prout) is made part of 
this flnding. (3) By deed dated June 10, 1858, William Pearsol and Edith, his 
wife (the above-named devisee), conveyed the said tract of land to Ohristopher 
Oox, his heirs and assigns; the said grantors declaring in said deed Uiat it 
was.their intention by said deed forever to debar any estate tail in possession, 
reversion, or remainder, which the said Edith had in the said land, which deed 
was executed, acknowledged, and recorded agreeably to the provisions of the 
act of assembly of January 16, 1799, for the barring of estatfes tail. (4) The 
défendants (or some of them) hâve succeeded to and are invested with the 
v.68F.no.5— 33 
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title of Chrlstopher Oox by vîrtue of sundry deeds reclted in theîr abstract of 
tltle (prout). (5) Edith PeàrSol died In Aprll, 1893. HeE busband died pre- 
viousiy. (6) The land which is described In the writ of ejectment is the samë 
devised in and by the atiove-quoted provisions of the will of Samuel N. Oraw- 
ford. (7) The plaintifC William S. Pearsol is a son of Edith Pearsol, and the 
other plaintlfEs are her grandchlldren, beifig chlldren of deceased chlldren of 
Edith. If entitled to recover at ail in this action, the plaintiffs would bo en- 
titled to recover the undivided one-half part of said land. (8) At the date of 
the will of Samuel N. CrawfoiHÎ and at the time of his death, seven chlldren— 
three sons and: four daughters— of Edith Pearsol were living. There were none 
Bfter born. (9) None of the chlldren of Edith Pearsol married in violation cf 
the aboverquQted provisions of the will of Samuel N. Orawford. 

EdvFàr^ 'Campbell and J. E. Ritchey, for plaintiffs. 
Shiras & Dickey and W. G. Guiler, for défendants. 

AOHESON, Circuit Judge. This case turns upon the question 
as to what estate Edith Pearsol took, under the vs'ill of Samuel N. 
Orawford, in the land in controversy. The plaintiffs maintain that 
the devise to Edith was for her life only, and that the remainder in 
fee was devised to her children. Obviously, however, this will con- 
tains no express devise to Edith's children. If they took anything, 
it was inferentially, and not by the positive terms which the testator 
employed to déclare his intention. His disposing language is: "I 
give and devise to my cousin Edith Pearsol * * * ail that por- 
tion of the farm upon which I now réside, * * • to hâve and to 
hold the same to the said Edith Pearsol and the heirs of her body." 
Thèse are the aptest words for the création of an estate tail. Stand- 
ing alone, they would admit of no other interprétation. When, after 
the^devise of the land to Edith, the testator subjoined the words, "to 
hâve and to hold the same to the said Edith Pearsol and the heirs 
of her body," it is diificult to conceive how he could hâve had in 
view any other purpose than thereby to deflne the quantum of estate 
which she was to take. What ground is there for holding that the 
words "heirs of her body" were used by him in the sensé of children ? 
The presumption, of course, is that the words were employed in their 
technical meaning. Ihrie's Estate, 162 Pa. St. 369, 29 Atl. 750. 
Now, "heirs of the body" are strictly and technically words of limi- 
tation. "Nothing can couvert them into words of purchase but a 
clearly-expressed intention of the testator to use them in an ab- 
normal sensé." Linn v. Alexander, 59 Pa. St. 43, 46. Speaking of 
technical words used in wills, the suprême court of Pennsylvania, in 
Stone v, McMullen, 10 Wkly. Notes Cas. 541, 543, declared that the 
cases "show that the intent not to use the words in their légal sensé 
must be unequivocal, and so plain that no one can misunderstand 
it." Certainly, no such clear intent is hère discernible. It is to 
be noted that there are no words whatever in this will to restrict 
Edith's estate to her lifetime. Had that really been the intention 
of the testator, he surely would hâve so expressed himself. He 
knew very well how to do this; for, making provision in favor of 
Sarah Wellington, he provided that "she is to hâve a life estate in 
the first room in my mansion." Again, the fact that the testator 
imposed on Edith the payment of $2,000 to Benjamin W. Orawford, 
Br., raises a presumption that the testator intended to give her an 
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estate greater than for her life. Lobach's Cftse, 6 Watts, 167, 171; 
Ooane v. Parmentier, 10 Pa. St 72. Moreover, tiie rule is to regard 
the flrst taker as the preferred object of the teâtator's bounty, and 
in doubtful cases the gift is to be construed so as to make it as ef- 
fectuai to him or her as possible. Wilson v. McKeehan, 53 Pa. St. 
79. Still further, the language of the testator-*"The part of my 
farm above devised to Edith Pearsol contains one hundred and sev- 
enty-five acres" — is very signiflcant. It clearly évinces that in the 
mind of the testator Edith was his sole deyisèe of this land. This, 
indeed, she was, by the disposing words of the will. The succeeding 
provision touching the marriage of Edith's children is awkwardly 
expressed, and somewhat conf using. It does not, however, 1 think, 
import an intention to eut dov^n the inheritable estate devised to 
Edith. If regarded otherwise than as a provision in terrorem, its 
purpose, it would seem, was to ingraf t on the gstate tail a condition 
or contingency subject to which it should descend from Edith. It 
does not militate against this view that the testator's language may, 
perhaps, indicate ignorance as to how an estate tail descends. Thia 
construction reconciles ail the provisions of the will, and is conso- 
nant with the rules of law. An estate tail may dépend for its con- 
tinuance on the performance of a condition, or may be defeated by 
the happening of a contingency. The tenant in tail, however, may 
at any time before the happening of the contingency or breach of 
the condition bar the entail, in the manner provided by law, and 
thereby he defeats every contingent interest, and his estate becomes 
a fee simple absolute, f ree from ail conditions and limitations. This 
was the efifect of the deed to bar the entail executed by Edith Pèàr- 
sol and her husband to Christopher Cox on June 10, 1858. The prés- 
ent case is closely analogous to that of Linn y, Alexander, supra, 
and the rulings of the suprême court in that case fully sustain the 
conclusion hère reached, that the estate devised tp Edith Pearsol 
was an estate tail, which was converted into a fee simple absolute 
by the deed to Christopher Cox. The court, therefore, flnds in favor 
of the défendants, and it is ordered that judgment be entered in their 
favor. 



ILLINOIS STEEL CO. v. PUTNAM et al. 

(Circuit Court of Appeals, Pifth Circuit. May 28, 1895.) 

No. 348. f. 

1. Eaiieoad Companies— Stockholdeks' Bill for Rbceiver — Pbopbrty tk 
Grbmio Lbgis. 

Where a stockholders' blU asks for the appointment of a rallroad re- 
celver, not wlth a vlew to enforcing any lien or debt, but merely to secure 
a better management of the property until arrangements can be made for 
discharging its debts, the mère fillng of the bill and service of process do 
not draw the property of the company into the possession of the court, so 
as to prevent the company, prior to the appointment of a receiver, from 
surrenderiag steel rails lying along its right of way, but not yet attaehed 
to Its road, to the créditer from whom they were purchased, as part of a 
larger lot, in partial extinguishment of debt for the purchase priée. 
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2. Ihsolvenct— Fraudulent Pkepeeences — Corporations. 

Thé sun'ender by a rallroad Company of certain steel rails and other 
propérty lying upon its right cf way, but not y et attached to the road, to 
the créditer from whom tbey were purchased, as part of a larger lot, in 
partial extinguishment of the purchase priée, is not a fraudulent or im- 
lawful préférence, though made pending a motion for the appointmcut of a 
receivèr under a stockholder's blll whlch seeks to procure a better manage- 
ment of the propérty until its ûebts can be discharged by the stockholders. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Texas. 

This was a pétition by C. M. Putnam and Sam Lazarus, receivèr s 
of the Texas, Louisiana & Eastern Railway Company, against the 
Illinois Steel Company, to recover from it certain steel rails and 
other propérty wMch were purchased of it by the railroad company, 
with othër rails and materials, but which had been surrendered to 
it by tbe managers of the railroad company under an agreement 
for the partial extinguishment of the purchase price. The circuit 
court held— conflrming the réport of a spécial master — that the 
receivei*^ were entitled to the propérty, and ordered that possession 
be taken accordingly. The Hlinois Steel Company appeals. 

E. S. Lovett and E. Parmalie Prentice, for appellant. 

F. 0. Billard, H. L. Lazarus, L D. Moore, and J. H. Luce, for ap- 
pellees. . 

Before PARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

McCORMICK, Circuit Judge. In April, 1893, the Texas, Louisi- 
ana & Eastern Railroad Company purchased of the appellant, the 
Illinois Steel Company, about 700 tons of steel rails, with sufiScient 
and suitable fastenings for placing the rails in its railroad track. 
Thèse rails were delivered to the railroad company, and about 400 
tons of them were placed in its track before November 29, 1893. 
, On that day the président and manager of the railroad com- 
pany, in the name of the company, gave to the appellant a chat- 
tel mortgage on the rails not yet laid in the track, but piled on the 
right of way of the railroad, to secure the unpaid balance of the 
purchase money of the 700 tons of rails. On the 25th day of Decem- 
ber, 1893, Samuel A. Walker exhibited his bill against the railroad 
and against its président, Charles M. Putnam, to one of the judges 
of the circuit court for the Eastern district of Texas, averring that 
■the complainant was a stockholder and bondholder of the railroad, 
and presenting the condition of the corporation, its propérty and 
management, asked for the appointment of a receivèr to take charge 
of the affajrs of the. corporation, and to manage, operate, and main- 
tain its Une of road "until such time as it is meet that the corpora- 
tion, through its legitimate and bona fide stockholders, shall, upon 
dischargi|ig its obligations to its creditors, assume possession there- 
of." The judge directed that the bill be filed, and notice be given 
the défendants to show cause on the ISth of January, 1894, why the 
relief prayed for should not be granted. The bill was filed Decem- 
ber 29, 1893, and the required notice to défendants was served on 
them the next day. On the 15th day of January, 1894, the défend- 
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ant railroad company, by its président and manager, by written 
instrument duly signed, witnessed, and sealed, surrendered to the 
agent of the appellant the possession of ail the rails and appar- 
tenant fastenings remaining unused on the 29th of November, 1893, 
and included in the chattel mortgage of that date, with the right at 
any time, upon the refusai of the railroad to pay its indebtedness to 
the appellant, to rescind the original contract of sale, as to so much 
of the material thereby surrendered, for which, on such rescission, 
specifled crédit should be giren by the appellant on the debt due it 
by the railroad. The rails and other material thus surrendered 
were on the same day (15th January) taken into the actual custody 
of the agent of appellant, and removed from the right of way of the 
railroad, where the material had been stored or piled, and were put 
on other ground, not under the control of the défendant railroad. 
The appellees were appointed receiyers February 1, 1894. They 
claimed the surrendered material, as part of the property of the de- 
fendant railroad. The ownership of thèse 300 tons of steel rails 
and fastenings is the matter in controversy in this case. In the 
original transaction between the appellant and the railroad Com- 
pany, the property in thèse rails completely passed. It is not 
claimed that any lien for the unpaid purchase money was flxed on 
any of thèse movables prior to the giTing of the chattel mortgage, 
on the 29th of November, 1893. 

Appellees insist that Charles M. Putnam, as président and man- 
ager of the railroad company, had no power to make that chattel 
mortgage, because not authorized by a duly passed and registered 
resolution of the company's stockholders, and that he had no power 
on the 15th of January, 1894, to surrender the property to the ap- 
pellant, and to provide for a rescission of appellant's sale made in 
April previous, and completed by delivery, because the railroad cor- 
poration was at that time insolvent, and the transaction was an un- 
lawful préférence of one créditer, and also because at that time the 
property had been drawn into the custody of the law by the filing 
of the stockholders' bill on the 29th of December, and service of 
notice on the défendants. If neither of thèse objections to the 
transactions had on the 15th of January is sound, it is wholly im- 
material whether the objection to the chattel mortgage is sound or 
unfounded. Where a bill in equity brings under the direct control 
of the court ail the property and estate of the défendants, or of cer- 
tain named défendants, or certain designated property of ail or of 
either of the défendants, to be administered for the beneflt of ail 
entitled to share in the fruits of the litigation, and the possession 
and control of the property are necessary to the exercise of the 
jurisdiction of the court, the filing of the bill and service of process 
is an équitable levy on the property, and pending the proceedings 
such property may properly be held to be in gremio legis. The 
actual seizure of the property is not necessary to produce this eflect, 
where the possession of the property is necessary to the granting of 
(the relief sought. In such cases the commencement of the suit 
|S sufl3cient to give the court whose jurisdiction is invoked the ex- 
clusive right to control the property. Adams v. Trust Go., 66 Fed. 617, 
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and cases therein cited. Is the stockholders' bill hère such a suit, 
as to the Steel rails in controTersy? We think it is i^ot such a suit. 
We call it a "stockholders' bill," because it only seeks to secure the 
better management of the property, and expressly disclaims any 
right or wish to foreclose any lien or enforce any debt against the 
property of the défendant corporation. No spécifie mention is 
made of thèse steel rails, or necessary référence made to them, either 
in the bill fl.led on December 29, 1893, or in the order appointing the 
receivers, passed on the Ist of February, 1894. It does not appear 
in the original bill or the amended bill, nor in the subséquent order 
of the court, that the possession of this property was necessary to 
the exercise of the jurisdiction of the court. The contention that 
the surrender of this property as security for, or in oart satisfaction 
of, the debt incurred by the purchase of it, and of a larger lot ob- 
tained from the appellant at the same time, was an unlawful préf- 
érence of one creditor, is not supported by the authorities relied on, 
or by Sound reasoning. The railroad company was not proposing 
or contemplating going out of business. The object of the bill was 
not to wind up its affairs, but to secure an opportunity for it to get 
into better shape, by the voluntary adjustment and satisfaction of its 
debts. No suggestion is made that appellant's claim of debt was 
not a just one, -for an amount largely more than the value of thèse 
materials surrendered. It is not suggested that the crédit stipu- 
lated for was not the fair and fuU value of the material at the time 
and place of the surrender, It could hardly be suggested by the 
receiver Charles M. Putnam that the settlement which Président 
and General Manager Charles M. Putnam made pending the appli- 
cation for his appointment as receiver, or for a receiver, in answer 
to which he was appointed, was not fairly and judiciously made. 
While, if we exclude from our view the chattel mortgage, it is 
true that the appellant had no lien on this material it had f urnished, 
and for which it had not been paid, the common conscience, un- 
charged and unobscured by technical distinctions, approves of the 
surrender of thèse materials to the unpaid original vendor. There 
is nothing in this case to take the transaction out of the opération 
of the law of natural justice. The decree appealed from is reversed, 
and the cause is remanded to the circuit court, with directions to 
pass a decree coniirming the right of the Illinois Steel Company, 
appellant, to ail of the rails, frogs, spikes, and other railroad iron 
and steel intended for use in laying railroad track, surrendered and 
delivered to the appellant under the contract of 15th of January, 
1894, and providing that if any of the same has been put by the re- 
ceivers into the railroad track, or has been otherwise disposed of 
by the receivers, so that it cannot be now restored to the appellant, 
then, for so much as has thus been used or disposed of, the re- 
ceivers shall pay the appellant the market value thereof prevailing 
at the Works of the Illinois Steel Company on February 25, 1894, 
plus the freight on said rails and fastenings paid by the Illinois 
Steel Company, and appropriating to such payment the amount 
deposited in the Merchants' & Planters' National Bank of the City 
of Sherman under the agreement of 16th of March, 1894. 
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nre of the court, and that ail the citizens of a county not then 
registered as votera should be deniêd the right of suffrage during 
that pleasure. It seems to me that the mère statement of this 
view of the case shows that the injunction was improvidentlj 
granted. 



LEE V. ELECTRIC TYPOGRAPHIC CO. 
(Circuit Court, S. D. New Yorli. May 28, 1895.) 

1. Specipic Pbrfokmakce— Tender of Consedkkation. 

Cpmplalnant's bill alleged tliat tie held a license under certain patents 
owned by défendant, and whlch détendant wislied to dispose of; tliat lie 
agreed to aid défendant in dlsposing of the patents, to surrender his license, 
and to assign certain patents owned by him, in considération of one-flfth 
of any stoeii or other things of value received by défendant on the sale; 
that by his ald a sale had been made, upon which défendant had received 
a large amount o£ stock; that he had tendered an assignment of his pat- 
ent and a surrender of his license; and that he was ready to transfer the 
patent, but did not speciflcally offer to surrender the license. Held, that a 
decree for spécifie performance might, nevertheless, be made, conditioned 
upon complainant's surrender of the license. 

2. Eqditt — Enporcing Claim to Stock. 

It further appeared from the bill that the defendant's patents had been 
sold, with complainant's concurrence, free from the license, which might 
accordlngly hâve become merged, by estoppel. Beld, that the bill, regarded 
as one to enforce complainant's Interest in the proceeds, arising from his 
fumishing part of the thing sold, was not demurrable. 

This was a suit by Homer Lee against the Electric Typographie 
Company for the spécifie performance of a contract. Défendant de- 
mur red to the bill. 

Rush Taggart, for plaiutiff. 
Frederick Geller, for défendant 

WHEELER, District Judge. The bill allèges, in substance, that 
the défendant had patents on printers' composing, justifying, and 
stereotyping machines, which the défendant wanted to dispose of 
to another company, and under which the plaintiff had an exclusive 
right to make, use, and let for use, machines in the counties of 
New York, Westchester, Kings, Queens, Richmond, and SuÛ'olk, in 
the state of New York; that the plaintiff had an agreement with 
one Graham for a patent for a similar device; whereupon -the 
plaintiff and défendant agreed that, in considération of the sur- 
render of the license, the assignment of the patent of Graham, and 
of services to be rendered by the plaintiff in helping to effect such 
sale, the défendant would deliver and pay over to the plaintiff one- 
fifth of any stocks or other thiugs of value which the défendant 
should receive in considération of the sale; that the plaintiff spent 
much time iu assisting to make, and with his aid was made, such 
sale to the llogers Typographie Company, an assignée of the other 
company, for |445,obo of the capital stock of the Rogers Typo- 
graphie Company delivered to the défendant; that the plaintiff aft- 
erwards tendered an assignment of the Graham patent, and of the 
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license, and demanded $80,000, one-flfth of |400,000 of the stock 
received, waiving the balance of $45,000, which the défendant re- 
fused; that the plaintifE still owns and holds the Graham patent 
and the license, and is ready to transfer the patent, on deliyery of 
$S0,000 of the stock, which has no recognized market value, and 
which he had reason to apprehend may be dîstributed among the 
stockholders of the défendant The défendant demurs to the bill, 
and the principal cause of demurrer relied upon is the failure to 
aver readiness to surrender the license, as well as to transfer the 
patent. 

This demurrer has been argued principally as if the bill was 
merely for spécifie performance, and the prayer is framed in that 
aspect; and unquestionably, as is insisted for the défendant, a plain- 
tifî in such a bill, where the performance is sought by force of a 
mère contract, and things are to be done by each, must, by his bill, 
show himself able and ready to perform on his part Relief in 
equity is, howerer, very flexible; and a decree could readily be 
made, as is fréquent, that the défendant should do certain things, 
like making conveyances or transfers of property, upon the doing 
of other things by the plaintifE necessary to the protection of the 
defendant's rights. And in tliis case a decree for the delivery of 
the stock claimed to the plaintiff could readily be made conditional 
upon the transfer of the Grraham patent and surrender of the 
license, whereby the defendant's rights concerning them would be 
protected; and the bringing of the bill, with allégations that the 
défendant has once tendered the license, and has it now, may so 
hare brought the license within the reach of the court, as a part of 
the case, as to authorize the court to decree that, as well as the 
Graham patent, to the défendant, and to entitle the défendant to 
hâve it so decreed, as a part of a decree for delivery of the stock. 

But the patents are understood to hâve been transferred to the 
Eogers Typographie Company as free from the license, and as this 
was done in part by the plaintiff's aid, and necessarily with his con- 
currence, his rights as licensee may hâve become merged in the 
title to the patents, and passed with it by estoppel; so that he fur- 
nished a part of the thing sold, and therefore has an interest in 
the agreed share of the price paid. And, by the terms of the con- 
tract as set forth, he would hâve a joint interest in the proceeds of 
the sale, having référence to the proportion agreed, for what he did 
and yielded in procuring it. In this aspect the bill is brought 
rather upon the plaintiff's right to the stock arising out of the trans- 
action than for a conveyance of the defendant's title in spécifie per- 
formance of the agreement. In a bill to so ascertain and enforce 
his own interest in the stock, less particularity about averring readi- 
ness in respect to conveying the license might be sufficient. The al- 
légations of the bill seem rather meager, but, on the whole, they ap- 
pear to be sufûcient to support a decree if taken pro confesse, and 
therefore sufQcient to require an answer. 

Demurrer overruled, and défendant to answer by the July rule 
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SARANAO LAND & TIMBER CO. v. ROBERTS. 
(Circuit Court, N. D. New ïork. June 28, 1895.) 

ï. CONSTITUTIONAI, LAW — SuiT AGAIN8T StATE. 

The mère fact that a défendant In ejectment is sued as comptroUer of a 
State does not deprive the fédéral courts of jurisdiction, on the ground that 
the suit is against the state, where it is alleged in the complaint that the 
plaintlff is seised and entitled to the possession of the land in controversy, 
and that the défendant -withholds possession unlawfully. 
8. Samb— Laws or New York 1893, Ch. 711, § 13. 

Laws of New York 1893, c. 711, § 13, providing that, under certain cir- 
eumstances, the comptroller of the state shall be deemed to be In posses- 
sion of wild, vacant, or forest lands, and that sueh possession shalI con- 
tinue until the comptroller bas been dispossessed by the judgment of a 
court of compétent jurisdiction, sanctions the bringing of a suit against the 
comptroUer, as such, to recover possession of lands so In his possession. 

This was an action of ejectment by the Saranac Land & Timber 
Company against James A. Koberts, as comptroller of the state of 
New York, The défendant demurred, on the ground that the court 
had no jurisdiction. 

Weeds, Smith & Conway and Frank Smith, for plaintiff. 
T. E. Hancock, Atty. Gen., and G. D. B. Hasbrouck, Dep. Atty. 
Gen. of New York, for défendant 

COXE, District Judge. This is an action of ejectment The 
plaintiff la a New Jersey corporation. The défendant is the comp- 
troller of the state of New York. The complaint allèges that the 
plaintiff is seised in fee simple and entitled to the possession of a 
large tract of forest land situated in Franklin county within the 
Northern District of New York and that the défendant, as comp- 
troller, is in actual possession of said land and unlawfully with- 
holds the possession thereof from the plaintiff. The défendant de- 
murs upon the ground that the court has no jurisdiction, for the 
reason that the real party in interest is the state of New York and 
the state cannot be sued. The situation, then, is this: A citizen 
of New Jersey who is the owner in fee of land in this district sues 
in ejectment a citizen of New York who is in unlawful possession 
of the plaintiff's land. AU this is admitted by the demurrer. 
The sole question is, does the fact that the défendant holds as comp- 
troller of the state deprive the court of jurisdiction? As the is- 
sue now stands the défendant is a naked trespasser in possession 
of plaintiff's land without color of right. It is thought that the 
demurrer should be overruled on the authority of XJ. S. v. Lee, 106 
U. S. 196-204, 1 Sup. et 240; Tindall v. Wesley, 13 0. C. A. 160, 65 
Fed. 731; Pennoyer v. MeConnaughy, 140 U. S. 1, 11 Sup. Gt 699, 
and cases there cited. 

The court cannot anticipate what défense the défendant will in- 
terpose. He may seek to justify under an unconstitutional law, or 
a law Gonferring no valid title. If the allégation be true that the 
plaintiff is the owner in fee and entitled to the possession of the 
land in question it is not easy to see how he can défend under a 
valld law. The mère fact that he is sued as comptroller is not enough 
to oust the court of jurisdiction; The complaint shows nothing 
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more. But suppose the court proceeds a step further and assumes 

that the défendant is sued and will justify under cliapter 711 of the 

Laws of 1893. Section 13 of that act provides : 

"The comptroUer may advertise once a week for at least three weeks suc- 
cessively, a llst of the wild, vacant and forest lands to which the state holds 
title, from a tax sale or otherwise, in one or more newspapers to be selected 
by him, published In the county In which the lands are situated, and from and 
after the expiration of such time, ail such wild, vacant, or forest lands are 
hereby declared to be and shall be deemed to be in the aetual- possession of 
the comptroUer, and such possession shall be deemed to continue until he bas 
been dispossessed by the judgment of a court of compétent jurisdiction." 

This section must be considered in its entirety. The last clause 
cannot be ignored. It wouid seem clear that it was the intention 
of the législature to submit the question of the comptroller's title 
to the décision of a court having jurisdiction. It was conceded at 
the argument that the theory of the demurrer made the clause in 
question inoperative and would enable the défendant to seize and 
hold the property of others without being amenable to the process 
of any court. There is no occasion for so drastic a construction. 
In placing the comptroUer in possession of the forest lands the légis- 
lature recognized the probability of controversies over his title and 
pointed out the manner in which such disputes shbuld be decided. 
The plaintiff is pursuing the remedy of the statùte. It is a suit 
sanctioned by the state. Reagan v. Trust Co., 154 U. S. 362, 392, 
14 Sup. et. 1047. 

The demurrer is overruled. 



Davis v. cornwalij, 

same v. wakeleb. 

(Circuit Court of Appeals, Second Circuit May 28, 1805.) 
Nos. 5 and 6. 

ESTOPPBIi — BANKRUPTCT FEOCEBDINSS — JUDSMBNT. 

After one D. had been adjudged a bankrupt, C, one of his creditors, wKo 
had filed a proof of debt founded on promissory notes, obtained leave from 
the bankniptcy court to sue D. in a state court on the notes, and thereaf ter 
duly recovered judgment. Subsequently D. appUed for his diseharge, and 
C, having filed spécifications in opposition thereto, moved to dismiss such 
specificationa, and cancel C.'s proof of debt, on the ground that 0. had 
recovered the judgment in the state court, and that the same was in f ull 
force. The motion was granted, and O. acquiesced In the décision. Held, 
that D. was estopped to set up his discharge in bankruptcy in a suit after- 
wards brought against hlm on the judgment Davis v. Wakelee, 15 Sup. 
et 555, foHowed. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This was an action by Pierre B. Cornwail against Erwin Davis 
upon a judgment recovered by the plaintiff against the défend- 
ant in a court of the state of California. The circuit court ren- 
dered judgment for the plaintiff. Défendant brings error. Aï- 
lirmed. 

See Wakelee v. Davis, 37 Fed. 280, 44 Fed. 532, and 48 Fed. 612; 
Id., 15 Sup. Ot. 555, and Cornwail v. Davis, 38 Fed. 878. . 
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Logan, Clark & Demond, for plaintifl in error. 
Anson Maltby, for défendants in error. 

Before WALLACE and LACOMBE, Circuit Judges. 

WALLACE, Circuit Judge. This is a writ of error by the défend- 
ant in the court below to review a judgment for the plaintiff entered 
upon the verdict of a jury by the direction of the trial judge. The 
action was brought upon a judgment recovered by the plaintilf 
against the défendant December 18, 1892, in the district court of 
the Fifteenth judicial district of the state of California. The dé- 
fense was that the défendant had duly obtained a discharge f rom ail 
his debts, including the judgment, by a decree of the United States 
district court for the district of California in a proceeding in bank- 
ruptcy. 

The ruling of the trial judge in directing a judgment for the 
plaintiff proceeded upon the theory that the défendant was estop- 
ped from asserting this défense by his conduct in the course of the 
bankruptcy proceeding. The correctness of this ruling is the prin- 
cipal question presented by the assignments of error. 

Whether the défendant was estopped dépends upon the following 
facts: It appeared that after the défendant had been adjudged u 
bankrupt the plaintiff, who was then a creditor of the défendant, 
and had filed a proof of debt founded upon various promissory notes 
made by the défendant, obtained leave of the court in the bank- 
ruptcy proceeding to r,ue and enforce his demands against the de- 
fendant in the courts of the state, and commenced a suit which 
resulted in the judgment upon which the présent action was 
brought. After the judgment had been rendered the défendant 
applied in the bankruptcy proceeding for a discharge from his 
debts, and the plaintiff filed spécifications in opposition thereto, set- 
ting up the existence of various grounds disentitling the de- 
fendant to a discharge. Thereupon the défendant applied to 
the court in the bankruptcy proceeding for an order dismissing 
the spécifications of the plaintiff, and canceling the plaintiff's 
proof of debt This application was opposed by the plaintiff, but 
was granted by the court. The pétition on which the application 
was founded set forth as the only grounds the statement that 
after the plaintiff had proved his debt, and had obtained leave 
to commence an action in the state court, he commenced such 
an action in the Fifteenth judicial district court of the state of 
California, and recovered a judgment against the bankrupt, the de- 
fendant therein, aud that said judgment still stood of record in the 
said court, and was in full force. The plaintiff did not attempt to 
review the order by a pétition of appeal, or otlierwise, but acquiesced 
in the décision. 

Inasmuch as the sole basis for the order of the court in the bank- 
ruptcy proceeding was the averment in the pétition of the bank- 
rupt that the plaintiff had recovered the présent judgment, and that 
said judgment was in full force, it would seem obvions that the déci- 
sion émbodied in the order canceling the proof of debt and dis- 
missing the spécifications must hâve proceeded upon the ground that 
the plaintiff, because of his judgment, had no rights or interest» t» 
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protect in the bankrupt court This conclusion could only hare 
been reached upon tlie view that the plaintiff's judgment could not 
be affected by a discharge of the défendant in bankruptcy. Mani- 
festly it was the purpose of the pétition to induce this view, and the 
object was accomplished by it 

The roling of the trial judge thus présents the question whether 
the défendant, after having obtained a décision in the bankruptcy 
proceeding precluding the plaintiff from contesting his right to a dis- 
charge upon the ground that the discharge could not affect the 
judgment, can be permitted, when sued upon the judgment, to deny 
what he then asserted, and impeach as erroneous the order which 
he procured the court to make, to the préjudice of the plaintifl, while 
retaining its beneflt himself. We think this question is settled 
adTersely to the défendant by the récent décision of the suprême 
court in Davis t. Wakelee, 15 Sup. Ot. 555. That was a suit in 
equity brought in the "United States circuit court for the South- 
ern district of New York by the assignée of Henry P. Wakelee, al- 
leging that she was about to commence an action at law in that 
court to enforce a judgment recovered by her assignor against the 
défendant in a California court, and praying for a decree in aid 
of such action, adjudging the défendant to be estopped from assert- 
ing a défense that the judgment was void for want of jurisdiction 
of the person of the défendant by the court in which it was rendered, 
and from setting up his discharge in bankruptcy as a défense. 
The estoppel claimed was predicated of facts precisely similar to 
those in the présent case, viz. the recovery of the judgment by Wake- 
lee after défendant had been adjudicated a bankrupt, and after 
leave to sue had been granted in the bankruptcy proceeding; the 
application of the bankrupt for his discharge, and opposition thereto 
by Wakelee; the application by the défendant in the bankruptcy 
proceeding for an order canceling Wakelee's proof of debt, and dis- 
missing his spécifications opposing the discharge; and the granting 
of the order, and the acquiescence of Wakelee therein. The péti- 
tion upon which the order was obtained was identical with that in 
the présent case, except as to the name of the creditor, ând the 
date and amount of the judgment. The circuit court sustained the 
bill, and made a decree restraining the défendant from asserting the 
invalidity of the judgment. That court, however, declined to dé- 
cide whether the défendant was estopped from pleading his dis- 
charge; holding that the complainant could avail herself of any 
such estoppel in an action at law, and did not need the assistance 
of a court of equity. Upon an appeal by the défendant from this 
decree the suprême court was of the opinion that the défendant 
was estopped from claiming that the judgment of the California 
court was void for want of jurisdiction, and aiBrmed the decree of 
the circuit court That court, after considering the question 
whether the complainant could resort to equity, or could set the 
beneflt of the estoppel in the action at law, and expressîng the 
opinion that the remedy àt law was not so plain or clear as to oust 
a court of equity of jurisdiction, proceeded to discuss the case upon 
the merits, and used the following language: 
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"It may be laid down as a gênerai proposition that where a party assumes 
a certain position in a légal proceeding, and succeeds In malntaining that posi- 
tion, he may not, thereafter, simply beçause his interests hâve ehanged, as- 
sume a contrary position, especially if it be to the préjudice of the party who 
has acquiesced in the position formerly tal^en by him. * • * It is contrary 
to the first prhiclples of justice that a man should obtain an advantage over 
his adversary by asserting and relying upon the valldity of a judgment against 
himself, and, in a subséquent proceeding upon such judgment, claira that it was 
rendered without personal service upon hlm. Davis may possiWy ha.ve been 
mistaken in his conclusion that the judgment was valid, but he is eoncluslvely 
presumed to know the law, and cannot thus speculate upon his possible ig- 
norance of It." 

TMs décision is controlling, and renders any discussion of the 
question now bef ore us superfluous. The appellant attempts to parry 
the force of the décision by urging that the case then before the 
court difEered from the présent case, inasmuch as the estoppel was 
based upon the defendant's false assertion of fact in the bankruptcy 
proceeding that the judgment "was in full force. The court, how- 
ever, did not consider the case upon the rules applicable to the com- 
mon estoppel which springs from the misrepresentation of fact, but 
put its conclusions upon the salutary doctrine of estoppel, which 
prohibits parties from playing fast and loose with courts of jus- 
tice. Indeed, ail the statements in the pétition which was the basis 
of the order in the bankruptcy proceedings were matters of légal 
conclusion; and the court was of the opinion that although the 
défendant, in making them, was under a mistaken view of the law, 
that circumstance could not shield him from the eflect of an estop- 
pel. The plaintiff, as well as the défendant, was bound to know the 
law, and, by conclusive presumption, could not hâve been misled by 
the defendant's statement that the judgment was in full force, when 
in fact it was a nullity, because of want of jurisdiction of the court 
which rendered it He was prejudiced, not by any false statement 
of the défendant, but by the conduct of the défendant in procuring 
a disposition of his légal rights by a judicial tribunal to his disad- 
vantage, and for the beneflt of the défendant; and if he chose to 
acquiesce the défendant ought not to be permitted now, with the 
fruits of his conduct in his hands, to assert that what he then main- 
tained was a delusion, and that the disposition made was wrong. 

The assignments of error impugn the rulings of the trial judge 
in admitting in évidence the arguments made by counsel in the bank 
ruptcy proceeding upon the application for the order canceling the 
plaintifÊ's proof of debt and dismissing the spécifications. It may 
be that the statements made on that occasion by the counsel for 
the défendant ought not to be imputed to and used as the repré- 
sentations of the défendant to the court. However this may be, 
the arguments were admissible for the purpose of showing what 
question was before the court; and in any event the admission of 
the évidence was innocuous, because, as we hâve shown, it was 
obvions from the pétition itself that the order proceeded upon the 
ground that the plaintifE's judgment could not be aflected by a 
discharge of the défendant in bankruptcy, and the trial judge would 
hâve been justifled in so ruling without looking further. 

We conclude that there was no error in the rulings ot the trial 
judge, and that the judgment should be afiQrmed. 
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WHEELER V. ClTY OF CHICAGO. 

(Circuit Court, N. D. IlUnois. May 28, 1895.) 

1. Pdblic Lands -^ Grant in Aid op Illinois & Michigan Canal — Condi- 
tions. 

In 1822 congress passed an act granting certain public lands to the state 
of Illinois for the purpose o( a canal, and providing that a survey should 
be made In 3 years, and the canal opened in 12 years. In 1827 congress 
passéd another act granting certain other public lands in aid of the canal 
, and extending the time for commencing the canal to 5 years, and for corn 
pleting it to 20 years, after 1827. In 1834 one W. made an entry of part 
of the granted land, and recelved a patent therefor. Held, that the grants 
to the State coijtained in the acts of 1822 and 1827 vested in the state of 
Illinois at once, the conditions as to filing maps and beginning and com- 
pletlng the canal being conditions subséquent; and W., being bound to take 
notice of such grants, acquired no title by his entry and patent. 

3. CONSTITUTIONAL LAW— StTIT AGAINST STATE, 

The state took possession of the granted land, and construeted the canal. 
In 1881 a joint resolution of the gênerai assembly pennitted the city of C. 
to erect pumping works on a part of the land, to supply water to the upper 
level of the canal, and such city erected and operatèd the pumping works 
accordingly. An action of ejectment was brought agalnst the city by one 
clalming under the patent to W. Beld, that ths interest of the state in the 
Jand dld not make the action one against the state, so as to defeat the jurls- 
diction of the fédéral court. 

This was an action of ejectment by Hiram E. Wheeler against the 
city of Chicago. The défendant pleaded the gênerai issue and a 
spécial plea denying possession. The case was heard by the court 
without a jury. 

The plaintiff sued the city of Chicago, in an action of ejectment, to recover 
from the city, in fee simple, a pièce of gr.ound on section 30, in Canalport, 
Cook county, 111., traversed by the bed of the Illinois & Michigan Canal, and 
ihcluding a portion of strips 90 feet in width on each slde of the canal. He 
shpwed a connected patent title in himself under a cash entry made by one 
Welsh, in 1834, of a portion of section 30, including the preinises demanded. 
It was shown in défense that the land in question was a part of the Illinois & 
Michigan Canal, as occupied and used by the canal authoritles of the state of 
Illinois, and that it had been in such actual use since the completion of the 
canal. It further appeared that the preinises in question are a part of the' 
original channel of the canal; that in 1881, under the joint resolution of the 
général assembly of the state, the city of Chicago was permitted by the canal 
authoritles to erect the pumping works now standing upon the premises, whicfi,. 
ever since their érection, hâve been in opération, and hâve caused a flow of 
water from the south branch of the Chicago river into the canal, thereby sup- 
plying the water for the flrst or summit level of the canal. Thèse pumping 
Works were erected by the city at its own expense, and city employés hâve 
since operatèd them under the provisions of the joint resolution. The city tlled 
a spécial plea denying possession. The attorney gênerai of Illinois, relying 
upon the grants to the state mentioned above, and the occupancy of the canal 
by the state, filed a suggestion for the dismissal of the suit for lack of juris- 
dictlon. The point was made that the suit was practically an action of eject- 
ment against the state to deprive it of a portion of the Illinois & Michigan 
Canal, and therefore within the prohibition of the eleventh amendmeut to the 
constitution of the United States. 

, Robert B. Kendall, for plaintiff. 

Duncan & Gilbert and George L, Paddock, for défendant, and 
M. T. Moloney, the Attorney General of Illinois. 

ALLEN, District Judge. In the common-law case of Wheeler 
against the city of Chicago, which was tried a couple of weeks ago^ 
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I have reached a conclusion, — not having been able to Write any- 
tbing like an opinion in the matter, — and I thought I had better an- 
nounce it this morning, it being uncértain how long I may be able 
to remain hère, so the parties to the sait could take such action as 
they thought proper. 

The flrst matter that my attention was directed to was whether 
I should take jurisdiction of the case, because of the state being 
substantially a party, and I heard arguments with pleasure upon 
that branch of the subject. I am inelined to think that that 
point ought not to be sustained; that the court ought not to re- 
fuse jurisdiction because of the interest that the stâte bas, or the 
attitude of the state to the case. I reach that conclusion largely 
upon authorities cited by the défendant in the argument, and from 
the very nature of the question, and will pass over that view by 
saying that the court bas overruled the jurisdictional point made. 

The action is ejectment. There were the gênerai issue and two 
spécial pleas. To one of the spécial pleas a demurrer was sus- 
tained. The other, which was held good, was a plea denyîng pos- 
session by the défendant, city of Chicago. 

It seems, from the proof in the case, that on March 30, 1822, con- 
gress passed an act to the efEect "that the state of Illinois be and 
is hereby authorized to survey and mark through the public lands 
of the United States^ the route of the canal Connecting the Illinois 
river with the southern bend of Lake Michigan, and ninety feet of 
land on each side of said canal shall be forever reserved from any 
sale to be made by the United States, except in cases hereinafter 
providfed for; and the use thereof f orever shall be and the same is 
hereby vested in the said state for a canal and for no other pur- 
poses whatever." There was a provision in the subséquent sections 
of that act of 1822 that a survey should be made in 3 years, and that 
the canal should be opened within 12 years thereaf ter. Again, 
March 2, 1827, congress passed another act on the subject, providing 
that there should be granted to the state of Illinois, *'for the purpose 
of aiding said state in opening a canal to unité the waters of the Mis- 
sissippi with those of Lake Michigan, a quantity of land equal to one- 
half of five sections of width on each side of said canal, and reserv- 
ing each alternate section to the United States," with a proviso that 
the canal should be commenced within 5 years, and corapleted 
within 20 years. Under my view of the case, thèse grants — ^that of 
1822, authorizing the state to survey through the public lands a 
route for the canal, Connecting the Illinois river with the southern 
bend of Lake Michigan, granting 90 feet on each side of the canal to 
the state, and the grant of 1827 to the state, of a quantity of land 
equal to one-half of flve sections in width on each side of said canal, 
to aid said state in opening a canal to unité the waters of the Il- 
linois river with those of Lake Michigan — ^must be taken together ; 
those two acts containing thèse two grants of right of way or strips 
of land, and land to aid in the construction of this canal to unité the 
waters of the Illinois river with Lake Michigan. The last act was a 
clear récognition by congress of the continuing force of the flrst one, 
and extended the time for the commencement of the work on the 
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canal for ,5 yeafs from March, 1827, and its completion for 20 years 
from that time. In the view I hare taken of the entire case, the 
question of possession on thé part of the state and its agents — a 
continuing possession for 20 years — will not be considered at the 
présent time. That présents, or would présent, for considération, 
an important question, if the title of the plaintiff were différent, or 
if it had been affected less by an outstanding title. The plaintiff, 
of course, must recover, if at ail, on the strength of his own title. 
Assumlng, for argument's sake, he has made a prima facie case by 
tracing back title to a sale made by the government of the land in 
question in October, 1834, to Welsh, the question of outstanding 
title must then be considered; that is, if a prima facie case has been 
made. Under the congressional grant of 1822 the strip of land in 
dispute became vested in the state of Illinois at once. A législative 
grant opérâtes as a law as well as for the transfer of the property, 
and has such force as the intent of the législature requires. I hâve 
no doubt that the title vested in the state at once; that thèse condi- 
tions with référence to commencing the work, and the completion 
of the work, were conditions subséquent, and not, as claimed by 
plaintiff's counsel, conditions précèdent. They -were subséquent 
conditions, as I think our suprême court has held in a number of 
cases, and the suprême court of the United States in quite a number. 
I think it may be regarded as the settled law of the country now 
that the conditions as to the filing of the map of the location, etc., 
of the canal, and the commencement of work and completion of the 
same, must be classified as conditions subséquent, to be taken ad- 
vantage of only by the grantor, or some one under the grantor, and 
not to be complained of, or taken advantage of, by any one else. 
Thèse conditions were conditions subséquent, to be taken advantage 
of only by the grantor, by judicial proceedings authorized by law, 
flnding the fact of forfeiture, and adjudging the restoration of the 
estate, or there must at least be some législative assertion of the 
ownership of ;the property by the government. Nothing of that 
character appears in the évidence. The act of 1827 clearly ex- 
tended the time for the commencement of the work until 1832 (5 
years), — that is my understanding, — and its completion until 1847 
(20 years). In 1829 it is shown in the évidence that Gov. Edwards 
forwarded to the department at Washington a copy of the survey 
and location of the canal. That was within two years after this 
act of 1827 was passed, and, there never having been a forfeiture, 
the grants were in full force and effect; and the state had title cer- 
tainly to this strip of land, for I understand this is a part of the 90 
feet. If I am right, then in 1834, when Welsh purchased from the 
United States, he was compelled to take notice of the two public 
laws referred to and the grants thereunder to the state, and, of 
course, could get no title from the government to the 90 feet on 
either side of the canal, then and ever since in the possession of the 
state for canal purposes. I understand from the évidence that men 
are there now upon the premises sued for, who trace back their au- 
thority and claim to the state. The state having taken possession 
and built a canal, there was nothing for the government to grant. 
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There has been no rcTersion and no forfeiture, but everything be- 
longing to the government had passed eut, so far as this particular 
90 feet was concerned. The verdict will be, "Not Guilty." 



MERCANTILE CREDIT GUARANTEB CO. OP NEW YORK v. WOOD 

et al. 

(Circuit Court of Appeals, Second Circuit. May 28, 1895.) 

Crédit Insubancb— Meaning ot" "Loss. " 

A policy of crédit insurance insured the holder, to an amount not exceed- 
ing $10,000, against "loss sustained by reason of the insolvency of debtors 
owing the insured for merchandise." It also contained, besides various 
provisions as to loss to be flrst borne by the Insured, other insurance, lim- 
itation of loss on individual debtors, disposition between insurer and in- 
sured of debts on which settlements were made or offered, etc., a provi- 
sion that "in adjusting losses, * * ♦ before determlning the percentage 
of loss to be borne by the company, tbere shall flrst be deducted ail sums 
paid, ofCered, and accepted, settled or secured, and the value of any se- 
curity or collatéral * * *." Held, that the "loss" Insured against meant, 
not the whole amount due from an insolvent debtor at the tlme of his sus- 
pension, but the amount remalning due after deducting from such indebt- 
edness any payments made by the debtor, and that a clause in the policy 
provlding that when only a part of a loss was covered by it the proportion- 
ate part of everything realized should be credited to so much of the loss 
as the policy covered, did not change such meaning, but if said clause did 
not refer to the case of other insurance, and introduced an ambiguity, the 
doubt should be resolved against the insurance company, which prepared 
the policy. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This was an action by Charles F. Wood and others against the 
Mercantile Crédit Guarantee Company of New York on a policy of 
Insurance. In the circuit court, judgment was rendered for the 
plaintiffs. Défendant brings error. Affirmed. 

This is a writ of error by the défendant below to review a judgment in favor 
of the défendants in error (plaintiffs below) entered npon a verdict recovered 
upon a trial In the circuit court, Southern district of New York, on October 26, 
IS&i. The action was brought to recover the sum of $5,627.65 and interest, 
claimed by the défendants in^ error, partners In business under the firm name 
of Charles P. Wood & Co., under a policy of Insurance executed by plalntifl 
In error, which insured the plaintiffs against loss sustained by reason of the 
Insolvency of debtors owing the Insured for merchandise sold and delivered. 
There was, upon the trial, no dispute as to the facts. The only controversy in 
the case was one of amount,— the amount for which a verdict should be di- 
rected for the plaintiffs. The défendant asked that the verdict be for the sum 
of $1,109.92 only, which amount the défendant admitted to be due on the pol- 
icy, which motion was denled by the court. The plalntifCs asked for a verdict 
for $5,108.09 and interest, which motion was granted, and verdict directed ac- 
cordlngly. The assignments of error are — First, to the admission of certain 
évidence; second, to the court's refusai to direct verdict la accordance wlth 
defendant's request; third, to direction of the verdict for the amount asked 
by plaintiff. The flrst of thèse assignments has not been argued In this court. 
It has apparently been abandoned, and need not be considered. 

A. J. Dittenhoffer, for plaintiff in error. 

Albert Stickney and David Murray, for défendants in error. 

v.68F.no.5— 34 
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Before LACOMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts). It will not 
be necessary to go into any elaborate analysis of the computations 
by which the losses sustained under this poiicy were adjusted. The 
main controversy is as to the interprétation of the word "loss," as 
used in the poiicy. The défendant contends that it means the 
amount of indebtedness due from the insolvent at the time of his 
suspension or failure. The plaintiffs contend that the word "loss" 
means, not the amount of indebtedness due from the insoh'ent debtor 
at the time of his suspension, but the balance of such indebtedness 
after deducting from the entire indebtedness the payments made 
by the debtor prier to adjustment under the poiicy; such balance 
only being, as plaintifEs claim, the amount actually lost by the in- 
solyency of the debtor. The circumstance that the poiicy contains 
limitations as to the amount of loss by reason of the insolvency of 
each particular debtor for which the insurance company agrées to 
respond makes it necessary to détermine which construction is the 
correct one. For example, if the debtor fails owing |15,000, and 
subsequently pays |10,000, and the poiicy limita the company's lia- 
bility for loss sustained through him to |7,500, shall it pay $15,000, 
the whole debt, less $10,000, the payment on account, which dif- 
férence equals |5,000, or shall it pay |7,500, the amount of risk it 
took, less $5,000, the proportionate part of the debtor's payment 
when distributed between the amount of the company's risk and 
the amount of crédit extended to the debtor in excess of such risk, 
— a différence which, in the case assumed, equals $2,500? To dé- 
termine this question it is necessary carefully to analyze the entire 
poiicy. For a considération expressed, the company "insures Chas. 
F. Wood & Co., to an amount not exceeding $10,000, against loss 
sustained by reason of the insolvency of debtors owing the insured 
for merchandise * ♦ • sold and delivered, in the regular course 
of business," between certain dates. "Loss by reason of the insol- 
vency of debtors owing for merchandise," in the ordinary use of com- 
mon speech, means such money thus owed as the insolvency of the 
debtor Las prevented the créditer from collecting. If, notwithstand- 
ing the insolvency, the debtor pays a part of his debt, it is the 
unpaid portion only which is lost by reason of his insolvency. The 
clause above quoted limits the total liability of the company, in 
any event, to $10,000. Other limitations are provided for in the 
ensuing clauses. It is therein provided that the loss insured by 
défendant company is the loss sustained "in excess of the face of a 
bond of the American Crédit Indemnity Company for the same term 
for $10,000, and also the initial loss stated therein, viz. one per cent, 
on the total gross sales and deliveries," etc. It is agreed by both 
sides that this so-called initial loss is $4,519.57. Therefore, there 
can be no recovery by the assured, under the poiicy in suit, unless 
the losses sustained, and which are within the terms of the poiicy, 
exceed the sum of $14,519.57 (the initial loss and the American 
Crédit poiicy), and then only for such excess. The poiicy next pro- 
vides that the défendant shall be liable only for losses which shall 
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be sustained on sales to debtors rated, both as to capital and crédit, 
in a specifled mercantile agency, and then limits defendant's lia- 
bility to respond for individual losses by reason o£ persons tbus 
rated as follows: 

"Such losses to be Ineluded in the calculation of losses hereunder to an 
amount not exceeding thirty per cent. (30%) of the lowest capital rating of 
such debtor, according to the rating given him by the said mercantile agency, 
but in no case to exceed $7,500 upon any debtor." 

By a rider annexed to the policy it is further provided that dur- 
ing the continuance of the bond of indemnity issued by the American 
Crédit Company to Charles F. Wood & Co, for $10,000, with a $7,500 
individual limit- — 

"The limit to any one debtor who, according to his or their capital and crédit 
rating, would be entitled thereto, within the terms of this policy, is increased 
to not to exceed $15,000, upon the condition, however, that this company shall 
in no case be liable for any one individual loss exceeding $7,500, but that 
$7,500 is to follow after loss by same debtor of the f ull $T,500 individual limit 
named in said bond of indemnity of the American Crédit Indemnity Co., or so 
much of it as may remain unexhausted." 

In none of thèse clauses restricting liability is there anything 
tending to show that the phrase, "loss by reason of the insolvency of 
debtors," is intended to express any other than its ordinary meaning. 
The next paragraph is as follows: 

"In considération of the unsettled debts Ineluded In the calculation of losses 
remaining the exclusive property of the hisured, twenty per cent, shall be de- 
ducted from the gross amount of said unsettled debts, subjeet to the right of 
the Company to hâve an as^gnment of those unsettled debts, on whieh an 
amount or settlement offered by debtors lias not been accepted by the assured, 
on payment of the net amount thereof by this company, without such twenty 
per cent, déduction, or such portion of such debt or debts as shall be covered 
by this policy, or said company may deduct the said amount or settlement 
ofCered in caleulating losses thereunder, and leave such debts the property of 
the insured." 

The following paragraph, which is found on a subséquent page 
of the policy, should be read in this connection: 

"It Is agreed that 'unsettled debts' means losses on which the debtor has 
not made settlement and been discharged, but no such settlement shall be con- 
sidered discharged that has not paid the insured at least twenty per cent. 
Where less than twenty per cent, settlement has been made, it shall be ealcu- 
lated as if the insured had received that amount." 

In the case at bar, claim is made for the loss sustained by the in- 
solvency of four différent debtors, with each of whom a settlement 
was effected by the insured, and the debtor discharged, upon the 
payment of more than 20 per cent in each instance. The provisions 
above cited as to "unsettled debts," therefore, do not apply. 

The policy next contains clauses requiring the insured to notify 
the company, on its notice of loss blanks, of the insolvency of any 
debtor, within 10 days after the insured receives information of in- 
solvency, and that veriôed proofs of loss, on the blank forms of the 
company, must be presented within a specifled time, "giving in de- 
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tail the losses sustained, and the facts whlch bring tliem within the 
terms of this policy"; that the insured will give such other informa- 
tion as may be required, will submit to oral examination, and permit 
an inspection of books, papers, etc. Then follows this paragraph: 

"In adjusting losses under this policy, and before determinlng the percent- 
age of loss to be borne by the company, there shall flrst be deducted ail sums 
paid, offered, and accepted, settled or secured, and also the value of any se- 
curity or collatéral held by the insured, and ail crédits, trade discounts, and al- 
lowances to which the debtor was entitled, had the debt been paid at the tlme 
of the failure; also ail cash discounts to which the debtor would be entitled 
at the tlme the company settles with the insured." 

In plain, direct, and positive language, this paragraph indicatea 
that what the company is to respond for is the net actnal loss sus- 
tained by the insured, not the original indebtedness at the moment 
of insolvency, but so much of it only as is not made up to the in- 
sured by payments or settlements, or what he may realize from 
securities or collaterals. Ail thus received by Mm is to be flrst de- 
ducted, and afterwards the loss, — i. e. the real loss sustained will be 
adjusted, and the percentage of such loss to be borne by the com- 
pany determined, — upon considération of the restrictions as to the 
amount of individual indebtedness, the existence of other insurance, 
and what not. The policy then proddes that.when an offer of a 
debtor has been deducted, and the assured does not realize through 
such settlement the amount of the offer, then such debt shall be re- 
adjusted, the same as though such offer had not been made, pro- 
vided that such settlements or refused offers are noted in writing at 
the time of adjustment, and the debtor's estate closed and defl- 
ciency ascertained within three months frôm the date of expiration 
of the policy. Next follows the clause upon which the plaintiff in 
error relies, and which will be quoted and discussed hereafter. Other 
clauses regulate the time within which losses shall be adjusted and 
paid, the time of commencing suit, the effect of fraud, concealment, 
or misrepresentation in obtaining the policy, and of failure to inform 
the company of additional insurance, and the resuit of the insured's 
ceasing to carry on business, or of his transferring it to another. It 
is further provided that in the event of the insured holding any other 
insurance the company shall not be liable for a greater proportion 
of the losses covered by the policy than the amount of the 
policy shall bear to the whole amount of insurance. The policy 
then deflnes the term, "loss sustained by the insolvency of debt- 
ors," and déclares that it is "agreed to mean losses upon sales 
made by the insured to debtors who hâve made a gênerai assign- 
ment for the beneflt of their creditors, or who hâve been declared in- 
solvent in légal or judicial proceedings, or whose business has been 
sold by the sheriff, marshal, or other public offlcer, under an at- 
tachment, exécution, or other process, or against whom an exécution 
has been returned unsatisfled upon a judgment obtained by the in- 
sured or some other créditer for sales of merchandise made during 
the period covered by the policy." It is apparent from this résumé 
of the elaborate document which évidences the contract between 
the parties that, except for the clause not yet quoted, there is notb- 
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ing to indicate that the word "loss" is used with any peculiar mean- 
ing. The clause on which plaintiff in error relies is as follows : 

"Wben only a part of a loss Is covered by this policy, the proportionate part 
of everything realized or secured by the insured shall be credited to so much 
of It as this poUcy covers." 

It is contended that this clause requires the insured to apportion 
everything realized on account of indebtedness after insolvency, 
and before adjustment under the policy, in the proportion which the 
individual risk assumed by the company on the particular insolvent 
bears to the total debt of the insolvent at the moment of failure, on 
the ground that when the crédit given exceeds the limit of individ- 
ual risk "a part of the loss," only, is covered by the policy. If the 
words "loss" and "debt" are to be taken as interchangeable, the 
clause last quoted is susceptible of such interprétation, and, if 
standing alone, would tend to support the contention of the plaintiff 
in error. But there is Uothing elsewhere in the policy to indicate 
that the phrases, "debt due at insolvency," and "loss sustained by 
reason of insolvency," are intended by the parties to mean the 
same thing, and, if the clause be given the meaning contended for, it 
is most flatly contradictory of the other paragraph quoted above, 
which provides that in adjusting losses, before determining the per- 
centage of loss to be borne by the company, there shall first be 
deducted ail sums paid or secured by the debtor. The resuit would 
be a contract ambiguous in its provisions as to adjusting losses 
and determining the amount to be paid by the insurance company; 
and as that contract is a voluminous document, prepared by the 
company, any ambiguity in its phraseology should be resolved 
against the draftsman. The clause under considération may be 
susceptible of a construction which will not be contradictory of the 
paragraph providing that the loss sustained by the insured is to be 
determined by flrst deducting the amounts received on settlement. 
It apparently refers to cases where part of a loss is covered by 
one policy, and part by another. But if it cannot thus be brought 
into harmony with the rest of the contract, and the instrument, con- 
sidered as a whole, is ambiguous touching the précise loss which the 
policy covers, that meaning is to be given to it which is most 
favorable to the insured. Allen v. Insurance Co., 85 N. Y. 475, and 
cases there cited. The meaning most favorable to the insured is 
expressed with clearness and précision in the earlier paragraph, 
whose provisions apply to the losses sued upon in this case, since 
no one of the four falls within the définition of "unsettled debts." 
In each instance the debtor made settlement and was discharged, 
and each settlement so made paid the insured more than 20 per cent. 
The adjustment of the several losses is as follows: 

Sanford & Co. 

Total indebtedness $10,158 03 

Received in settlement 27 per cent, cash 2,740 40 

Loss sustained by reason of insolvency $ 7,417 63 

The liability of the company, however, for this loss, is limited by 
the provision as to "thirty per cent of the lowest capital rating" 
io $ 4,500 00 
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E. E. Kipling. ,^ 

Total Indebtedness $16,173 b2 

Présent value, when receired, of notes accepted in settleinent 7,743 W 

Loss sustalned by reason of insolvency $ 8,430 4(5 

Deduet loss o£ the fuU individual limlt named In poUcy of the 

American Crédit Company 7,500 00 

Loss covered by policy in suit ? 930 46 

Cottier & Son. 

Total Indebtedness $15,520 75 

Présent value, when received, of notes accepted in settlement 9,126 21 



Loss sustained by reason of insolvency $ 6,394 54 



— Which is not limlted by either of the clauses as to Individual lia- 
bility. 

Goldsmith & Son. 

Total indebtedness $605 33 

Received in settlement 50 per cent, cash 302 66 



Loss sustained by reason of insolvency $302 07 

—Which is not limlted by either of the clauses as to individual lia- 
bUlty. 

Recapitulation. 

Sanford & Co Ç 4,500 00 

E. E. Kipling 930 46 

Cottier & Son 6,394 54 

Goldsmith & Son 302 67 



Ç12,127 67 

Initial loss $4,519 57 

Policy in American Company to be first 

exhausted $10,000 00 

Less amount already credited against Kip- 

Itog loss. 7.500 00 



$2,500 00 $7,019 57 



$5,108 m 



This being the amotmt for which, with interest, verdict was di- 
rected in the circuit court, the judgment of that court is afarmed 



DICKSON V. UNITED STATES. 

(Circuit Court, S. D. Nev? ïork. June 3, 1895.) 

No. 2,150. 

1. Cdstoms Duties— Practice— Pkotbst. 

Upon an Importation of ginger aie in bottles, the collecter added the value 
of the bottles to that of the aie, for the purpose of assessing the duty. 
Beld, that the question of the proprlety of such action was one of classifica- 
tion, not of valuation, and was properly raised by protest, not by notice of 
dissatisfaction. 

2. Same— GrNGBR Alb in Bottles. 

In assessing duty, under paragraph 248 of the tariffi act of 1894, upon 
ginger aie impoi-ted in bottles, the value of the bottles cannot be added 
to that of the aie. 
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This was an appeal from the décision of the board of gênerai ap- 
praisers aiBrming the décision of the collecter of the port of New- 
York as to the assessment of duty upon certain merchandise im- 
ported by one Dickson. 

Edward Hartley, for importer. 
Jason Hinman, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). In this case the importer 
entered certain ginger aie in bottles for duty at 20 per cent, ad va- 
lorem, under paragraph 248 of the tariff act of 1894. The collecter' 
added the value of the bottles to that of the contents, and assessed 
the duty on the sum of the value of the ginger aie and of the bottles, 
as thus aseertained, under the provisions of section 19 of the cus- 
toms administrative act of June 10, 1890. The importer protested, 
and subsequently appealed from the décision of the board of 
gênerai appraisers sustaining the action of the collecter. 

The attomey for the United States flrst claims that this court has 
no jurisdiction, inasmuch as this was a mère question of valuation 
ef goods and reappraisement by the collecter, in accerdance with the 
provisions of said section 13 of said ' customs administrative act. As 
no notice of dissatisfaction was given by the importer, it is claimed 
that said décision was final. I think the évidence shows that the 
real question involved herein was not one of valuation, but of classifi- 
cation for duty, and that under the practice and the décisions cited 
by counsel the proper way to raise and dispose of the question was by 
protest. 

The importer claims that said bottles are free by virtue of the 
provision in said paragraph 248 of said act of 1894. Said paragraph 
is as follows: "248. Ginger aie or ginger béer, twenty per centum 
ad valorem, but no separate or additional duty shall be assessed on 
the bottles." In Lelar v. Hartranft, 33 Ped. 242, it was held that 
this paragraph exempted bottles containing ginger aie from ail duty. 
The greund of this décision, however, seems to hâve been that section 
7 of said act exempted ail usual coverings of imported merchandise 
from duty. Section 19 of the customs administrative act of June 
10, 1890, provides as follows: "That whenever imported merchan- 
dise is subject to an ad valorem rate of duty, the duty shall be assess- 
ed upon the actual market value or wholesale priée of such merchan- 
dise, including the value of ail coverings of any kind," etc. The 
history of the législation on this subject leaves the intent ef congress 
in doubt. The long-continued practice of the treasury department 
supports the interprétation centended fer by the importer. I con- 
clude that the duty assessed in this case upon the bottles was a 
separate and additional duty. Inasmuch as paragraphs 88 and 90 
of the présent tariff act provide for spécial rates of duty on glass 
bottles, filled or unfilled, whether the duty be ad valorem or other- 
wise, thèse ginger-ale bottles would be dutiable thereunder if they 
were net exempted, in terms, from any separate or additional duty. 
The décision of the board of gênerai appraisers is reversed. 
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KBNT V. UNITED STATES, 

(Circuit Court, S. D. New York. June 2, 1895.) 

No. 1,801. 

CUSTOMS DUTIES— TABIPF ACTS OP 1883 AND 1890. 

Tte tarlff acts of 1883 and 1890 were intended to be exhaustive, and to 
take the place of ail prior législation, and section 7 of the act of Peb- 
ruary 8, 1875, was thereby repealed. 

This was an appeal from the décision of tlie board of gênerai ap- 
praisers afflrming the décision of the collector of the port of New 
York as to the imposition of duty upon certain merchandise im- 
ported by Percy Kent. 

S. G. Clarke, for importer. 
Jason Hinman, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). The articles in question 
are empty grain bags, made of burlap, of foreign manufacture, hav- 
ing been used in the transportation of American products. The 
collector assessed the duty thereon at two cents per pound, under 
paragraph 365 of the act of October 1, 1890, and the board of gênerai 
appraisers sustained the action of the collector. The importer 
claims that said bags are entitled to free entry under section 7 of 
the act of February 8, 1875. The sole question presented is 
whether said section of said act of 1875 has been repealed. 

It appears that, after the passage of the tarifl acts of 1883 and 
1890, the treasury department admitted such bags free of duty, and 
continued to do so until August 22, 1893. In view of this fact, 
counsel for the importer invokes the application of the rule that the 
contemporaneous construction of a law by the officiais charged 
with its administration is very persuasive évidence as to its proper 
interprétation, and, in cases of ambiguity or doubt, may be suffl- 
cient to turn the scale. An examination of said tariff acts of 1883 
and 1890, and a considération of the décisions thereon, hâve satis- 
fied me that congress clearly intended said législation to be exhaus- 
tive, and to take the place of ail prior législation. There is there- 
fore no occasion for the application of said rule of interprétation. 

The décision of the board of gênerai appraisers is aifirmed. 



UNITED STATES v. WOODEUFF. 

I (District Court, D. Kansas. June 1, 1895.) 

No. 2.715. 

Ckiminal Pkocbdttbe — Ekroneous Sentence — Undetekminbd Issue. 

A défendant was convicted, under Eev. St. § 4046, of embezzllng moneys 
received by him as assistant postmaster. By consent of the district at- 
tomey, In vlèw of the insolvency of the défendant, a verdict was taken 
upon the issue of embezzlement alone, without any finding of the amount 
embezzled; and the court sentenced the défendant to imprisonment only, 
without rendering judgment, by way of fine, for the amount embezzled. 
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For tMs error the Judgment was reversed andttlie cause remandcd for 
further proceedings according to law. Held, that the trial court was wlth- 
out authority to fix the amount of the fine -wlthout the verdict of a jury, 
■ and, as the two issues must be tried together, the défendant, having been 
once in jeopardy on the issue of the amount embezzled, must be dls- 
charged. 

This was an indictmeiit against Frank WoodrufE for embezzlement. 
The défendant was convicted on trial in the district court On writ 
of error to the circuit court the judgment was reversed, and the 
cause remanded for further proceedings. 58 Fed. 766. The district 
attorney now moves the court to talie further proceedings according 
to law. 

W. G. Perry, U. S. Atty., for the United States. 
J, G. Waters and S. A. Riggs, for défendant. 

PHILIPS, District Judge. The défendant was convicted in 1891, 
in this court, under section 4046, Eev. St U. S., for embezzling mon- 
eys received by him as assistant postmaster at Lawrence, Kan., and 
was sentenced to the state penitentiary for a year and a day. On 
writ of error to the circuit court (this being prior to the act creating 
the United States circuit court of appeals) the judgment was re- 
versed on the ground that the trial court failed to ascertain, and 
render judgment by way of fine for, the sum embezzled, as provided 
in said section. See WoodrufE v. U. S., 58 Fed. 766. The order of 
the circuit court is that "the judgment of the district court of the 
United States for the district of Kansas is reversed, and the cause 
remanded to that court for further proceeding therein according to 
law." By assignment of the circuit judge, I am directed to sit in 
hearing the motion of the United States district attorney "for fur- 
ther proceeding therein according to law." 

At the trial of this cause in 1891, the district attorney, being 
satisfled of the insolvency of the défendant, expressed his content 
with a verdict upon the issue of embezzlement, wlthout any flnding or 
judgment as to the amount thereof. The trial court adopted this 
suggestion of the district attorney, because it recalled the text in 
Cooley, Const. Lim. (6th Ed.) p. 403, that: 

"If the légal punishment conslsts of two distinct and several tbings, as fine 
and imprisonment, the imposition of either is légal, and the défendant cannot 
be heard to complain that the other was not imposed also." 

The case cited in support of tliis text (Kane v. People, 8 Wend. 211) 
holds that: 

"The défendant may, on writ of error, object that the punishment is too 
great in its extent, or that it is différent in form from what the law bas pre- 
scribed; but where a party is subject to distinct and independent punish- 
ments for the same offense, if one of them is inflicted upon him by the sen- 
tence of the court, he cannot object that the court bas not gone further, and 
inflicted the other punishment also." 

The circuit court declined to give directions or to express opinion 
as to "the proper practice for the purpose of ascertaining the amount 
embezzled, with a view to the imposition of a fine which the statute 
requires shall be imposed," but did make référence to certain au- 
thorities which would seem to indicate that the inclination of the 



538 IXDEBAL BBPOKTSB, Vol. 68. 

conrt'fl mlnd was that thé trial conrt might now pPoceed to enter up 
the propêr judgment It inay be conceded to bè the better established 
ruie of criinînal practice tbat where tbe trial court, af ter the coming 
in of a verdict of guilty, fails to render the proper judgment under 
the statute, on reversai for such error it may proeeed to render the 
proper judgment Eeynolds v. U. S., 98 U. S. 168; Roberts t. 
State (Fia., 1892) 11 South. 536; Lacy v. State, 15 Wis. 13; State v. 
Smith, 6 Blacbf. 549; Kelly v. State, 3 Smedes & M. 518; In re 
Bonner, 151 U. S. 242, 14 Sup. Ot. 323. So there would be no légal 
difiQcul^ in now correcting the judgment by imposing the corporeal 
punishment of imprisonment for embezzlement, and adding thereto a 
fine for the amount embezzled, provided the statute in question per- 
mits the construction that where the indictment, as in this case, sets 
out the sum embezzled, a verdict of guilty thereon, without more, 
would be sufQcient to authorize the court to assume that the amount 
stated in the indictment was found by the jury to hâve been em- 
bezzled, or if the meaning of the statute be that, on return of verdict 
of guilty, the court should proeeed to fix the amount of the fine from 
the évidence in the case. The statute is silent on the subject It 
does not provide, in tenus, that the jury shall ascertain the sum em- 
bezzled. It would seem reasonable enough that the court should 
flx the amount of the fine, provided the statute contemplated a state of 
case where there was not any controversy as to the amount embez- 
zled. But a statute like this, entitling the government to a judgment 
by fine against the défendant "in a sum equal to the amount embez- 
zled," does not contemplate that the défendant, on a verdict of guilty 
of the act of embezzlement, should be concluded by the sum alleged 
in the indictment, as to the fine he should be called upon to pay. Thp 
statute, on the contrary, contemplâtes that there should be an ascer- 
tainment of the exact sum for which a fine may be imposed. On 
such an issue the défendant is entitled to his constitutional right of 
trial by jury, which he has not waived. Nor was the jury which 
tried the case charged by the court to ascertain, and return in their 
verdict, the amount embezzled by the défendant Recurring to the 
évidence preserved in the bill of exceptions in this case, it must be 
conceded that the jury might well hâve found that the défendant 
embezzled a lesser sum than that charged in the indictment, and 
there was ground for reasonabledifferenceof opinion among 12 honest 
men as to the maximum amount taken by the défendant In such a 
conjuncture of affairs, what is the proceeding to be had "according to 
law?" The jury which tried the case hâve been discharged, and 
gone to their homes, and some of them may be dead, and the term of 
court at which the trial was had has passed. No warrant in law is 
known to this court for reassembling the jury to pass upon this 
issue. Can another jury be impaneled in the case? If so, would 
the whole of the issues under the indictment be submitted de novo, 
or the single issue as to the amount of the sum embezzled by the 
défendant? Ordinarily the reversai and setting aside of judgment 
is équivalent to an order for a new trial, in which the plea of autre- 
fois convict would not apply, because the judgment was arrested upon 
the Baotion of the défendant People v. Casborua, 13 Johns. 351. But 
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ît is quite évident, from the opinidn of the circuit judge, that it was 
not contemplated that there should be a new trial as to the embez- 
zlement, because the opinion expressly holds that there was no ré- 
versible errer on that issue, up to the time of entering the verdict in 
the case. The verdict on the question of embezzlement was, in and 
of itself, complète. On that verdict the statute aathorized a judg- 
ment of sentence to imprisonment "for not less than sis months nor 
more than ten years." It was on this view that the trial court con- 
ceived that the judgment (being responsive to this verdict, and in 
and of itself complète, as respects the corporeal punishment) was so 
far independent of the matter of the fine that the sentence for em- 
bezzlement could not be made to dépend upon the fine, — the mère 
incident of the principal thing. But the circuit court bas held, in 
«ffect, that the sentence of imprisonment is inséparable from the 
sentence of fine, and therefore the judgment of imprisonment for the 
act of embezzlement was reversed. And the trial court, in its opin- 
ion, being without authority to flx the amount of the fine without 
the verdict of the jury thereon, and the statuté contemplating that 
the two issues of fact — ^as to the embezzlement, and the amount 
thereof — should be tried by one and the same jury, and the défendant 
having once been in jeopardy on the issue of fact as to the amount of 
his embezzlement, I see no escape from the conclusion, as a resuit 
of the reversai of said judgment, that the défendant must go "un- 
whipped of justice," and be discharged. Order of discharge made 
accordingly. 



AMBEICAN 6R0CBRY CO. v. SLOAN et al. 
(Circuit Court, S. D. New York. May 27, 1895.) 

1. Tbadb-Marks— Dksckiptive Na>ie. 

The Word "Momaja," as applied to a blend of Mocha, Maracaibo, and 
Java coffees, Is not so far descriptive as to be objectionable aa a trade- 
mark. 

2. Same— Infkin SEMENT— "Momaja" and "Mojava. " 

A trade-mark consisting of the word "Momaja," as applied to a blend of 
eoffee, is infringed by the use of the word "Mojava," applied to another 
blend of eoffee. 

This was a suit by the American G-rocery Company against Ben- 
nett Sloan & Company to restrain the infringement of plaintiff's 
trade-mark. Complainant moved for a preliminary injunction. 
Granted. 

J. C. Clayton, for complainant. 
Wise & Lichtenstein, for défendants. 

LACOMBE, Circuit Judge. In the year 1884, the firm of Thur- 
ber, Whyland & Co. devised and adopted a trade-mark for a blend 
of roasted eoffee. The name thus adopted was "Momaja." This 
name is suggestive of a composition of Mocha, Maracaibo, and Java 
coffees, but certainly is not sufBciently descriptive to invalidate it 
as a trade-mark, under the décisions. See the "Cottolene" case 
(N. K. Fairbank Co. v. Central Laud Co., 64= Fed. 133), and cases 
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there cited, sustaining "Maizena," "Cocoaine," "Valvoline," "Bro- 
midia," and "Bromo-CafEeine." The brand was at once put on the 
market, was extensively advertised and largely sold, and became 
well known to the trade. In 1891 the right to this trade-mark 
passed to a corporation known as the "Thurber-Whyland Co," That 
corporation passed into the hands of receivers in 1893, and on June 
30, 1894, the complainant duly obtained the trade-mark "Momaja" 
by purchase. From the time it was first adopted it has been in 
use, and sales of coffee under it hâve been made by the successive 
holders of the title. 

The défendants, whQ are charged with infringement, are engaged 
in business as grocers in this city. Their western agent in Chicago,^ 
one Charles H. Smith, was for many years subséquent to the adop- 
tion of the "Momaja" trade-mark in the employ of Thurber, Why- 
land & Co., and of the corporation of the same name. Défendants 
make a blend of coffee, and wishing, as they say, to give their 
product a distinctive character, they devised a trade-mark about 
a year ago, under which they hâve since been offering their coffee 
for sale. The answer and aflSdavits submitted by défendants deny 
any intent to simulate or infringe complainant's trade-mark, "Mo- 
maja," which was well known to défendants. On the contrary, the 
défendants' affiidavits, with great unanimity, assert that, at the time 
they undertook to devise their trade-mark, coffee sold under com- 
plainant's mark had deteriorated, and had obtained less and less 
favor in the market; that complainant's brand had no value; that 
the title "Momaja" was rather a drawback and détriment, hindering, 
and not assisting, the sale of coffee; that because "Momaja" had 
become so unpopular and unsalable they intended to strictly difler- 
entiate in the sélection of their own title, for, as the afiBdavits as- 
sert, "it would hâve been the poorest business policy, without consid- 
ering the question of good morals or ethics, to hâve attempted to 
work up a new brand successfully upon the fading réputation of 
the 'Momaja.' " The great object sought to be secured in the sélec- 
tion of défendants' trade-mark, as suggested on the argument, was 
"to get away as far as possible from 'Momaja.'" The resuit of 
défendants' efforts in that direction is somewhat startling. They 
selected the word "Mo java." Certainly they did not get very far 
away; in fact, from the point of view of a court of equity it looks 
much less like a departure than it does like an approach, and it 
may well be apprehended that if défendants continue to use the 
word "Mojava" they run considérable risk of confusion with the 
iinpopular and unsalable brand from which they wanted "strictly 
to differentiate" their own title. In the light of décisions which 
find infringing resemblances between "Cottoleo" and "Cottolene," be- 
tween "Cellonite" and "Celluloid," between "Wamyesta" and "Wam- 
sntta," between "Maizharina" and "Maizena," between "Saponite" 
and "Sapolio" (see citations in 64 Fed. 135), theré is little diffl- 
culty in disposing of this case. In the period of rest and quiet 
which will be secured by a temporary injunction, possibly défend- 
ants may renew their strength suflBciently to be able to get fur- 
ther away from "Momaja" the next time they try "to strictly difler- 
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entiate" theîr own goods. The case of Medicine Co. v. Wood, 108 
U. S. 218, 2 Sup. et 436, bas no application to the facts of tiiis 
case. No misrepresentation as to who is the manufacturer of com- 
plainant's coffee, nor as to where it is manufactured, is shown. The 
letters of Thurber referred to in défendants' affidavits are imma- 
terial. They were written after the title to the trade-marli passed 
from the concerns in which he was interested. 
Motion for iujunction pendente lite is granted 



CUERVO V. OWL CIGAR CO. 

(Circuit Court, S. D. New York. May 23, 1895.) 

Unpaik Compétition— Simulation of Labels. 

When a défendant has been enjoined from using a label almost Identical 
with that of complainant, he will also be enjoined from resorting to an- 
other label, diffiering In détail from complainant's, but so llke It In gênerai 
appearance as to deceive consumers, if not trade experts. 

This was a suit by Gr. Garcia Cuervo against the Owl Cigar Com- 
pany and others to restrain the use of certain labels. A prelimi- 
nary injunction was granted at the commencement of the suit 
Complainant now moves for leave to file a supplemental bill, and 
for a second preliminary injunction against the défendant company. 

Jones & Govin, for plaintifiC. 
H. Banning, for défendant. 

LACOMBE, Circuit Judge. Défendant was enjoined, when this 
suit was begun, upon proof of the sale by it of cigars put up in 
boxes omamented with labels so closely resembling those which 
mark complainant's goods that it was extremely difiScult to find 
any variaûce between them. Subséquent to the granting of that 
injunction, defendant's officers appear to hâve searched the stock 
of certain lithographers who get up the ornamental dressing for 
cigar boxes, and, finding a set of labels which presented many 
points of difEerence when closely compared with complainant's labels, 
purchased the same, and now use them to dress up their own goods. 
Defendant's ofBcers swear that in selecting thèse last labels they 
had no intention to infringe complainant's trade-mark, but, despite 
their affidavits, this court cannot escape the conviction that the 
présent method of dressing up their goods was intended to deceive 
the purchasiag consumer, and delude him into the belief that the 
cigars he purciases are those of the complainant With an almost 
infinité variety of designs to choose from or to devise, it is remark- 
able that défendant should persist in one which, with différences 
of détail, still présents the same peculiar appearance of elaborate 
ornamental tracery work, combined with striking coloring, unless 
its object was to represent its goods as those of complainant, — ^to 
the consumer, if not to the trade' expert. That this is the resuit 
is abundantly shown by the moving afQdavits. Had défendant 
shown that there had been on the market other genuine labels than 
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the complainant's, resembling them eren generally in thé arrange- 
ment of ornamental tracery, the affldavits submitted on its hehalf 
might hâve more weight; but, on the papers and exhibits now be- 
fore the court, there is apparently an effort still to simulate com- 
plainant's distinguishing packages, and at the same time présent a 
number of points of différence to argue upon when chargea with 
infringement It is apparently so easy for one who honestly seeks 
to sell his own goods as his own to dress them up in such a way 
that they may be recognized as his own, that, when he offers them 
to the public in a dress sufflciently like his neighbor's to deceive 
the average consumer, courts naturally suspect his motives to be 
such as his actions indicate. 

Motions for preliminary injunction and for leave to flle supple- 
mental bill are granted. 



AMBRIOAN BELL TEL. CO. et al. T. UNITED STATES. 

(Circuit Court of Appeals, First Circuit May 18, 1895.) 

No. 121. 

1. Patents— Delat in Patent Office— Lâches of Applicant— Motive. 

H an appllcant is under no légal obligation to prevent delays arising from 
the acts or omissions of the patent office officiais, there is no rule of law by 
which it can be said that, because he may hâve received an incidental 
beneiit therefrom in the prolongation of his monopoly, his purpose in net 
more vigorously pressing his application was unlawful. One's motires 
wiU not malje wrongful an act which is not in itself wrongful. 

2. Samb— DuTY OF ArPLTCANT— -Diligence. 

There is no rule of diligence requiring an applicant, on pain of forfeit- 
tng his rights, to do, in the interest of the publie, ail the things which he 
has a right to do, in his own interest, for the purpose of pressing his ap- 
plication to a speedy issue. 

3. Same — Bili, to Cancel Patent. 

Upon a bill to cancel a patent on the ground that the patentée aequiesced 
In delays of the patent office whereby his monopoly was, in eiïect, pro- 
longed, it is not for the court to say, under the circumstances of this case, 
that he was not entitled to use his own judgment in respect to what un- 
offlcial methods he might taise, or the persistency of his représentations 
to the public officiais for the purpose of speeding his application. 

4. Samb— Undbrstanding with Officials of Patent Office. 

The existence of an understanding between the patent office officiais and 
an appUcant that further action should abide the resuit of certain litiga- 
tion involving the applicant's rights is no ground for forfeithig a patent 
subsequently granted, though the delay in efCect operated to prolong the 
patentee's monopoly, where the understanding was the resuit of the honest 
and independent judgment of both parties that thls course was, on the 
whole, the best, and consisted in nothing more than a mère interchange 
of thèse views. 

5. Same — Eeror dp Jddgmbnt bt Commission eh. 

An error of judgment on the part of the commissioner in delaying action 
upon an application pending certain litigation which involved the appli- 
cant's rights, and the acquiescence of the applicant in such deiay, is no 
ground for forfeitlng the patent Subsequently issued. 

6. Same— Bill to Cancel Patent— Burden op Proof. 

AVhere a bill was brought by the United States to cancel a patent, on 
the ground of lâches of the applicant in pressing his application to a final 
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issue, and It was contended that, by reasoa of the spécial circumstances 
of the case, he was under an extraordinary duty to the public to exercise 
the greatest possible diligence to move the patent office officiais to speedy 
action^ held that, assuming the existence of such an obligation, the burden 
rested upon the United States of proving that under some practical method 
or methods, not resorted to by the patentée, the action of the patent office 
would hâve been hastened. 

7. SAMB— COKSTRUCTIVE FhAUD. 

A patent should not be canceled merely upon the ground of imputcd oi- 
légal fraud arising from delay of the patent office, acquieseed in by the 
applicant, where there was no deceit, collusion, or corruption. 

8. Same— AuïHOEiTir or Commissioner — Two Patents to Samb Person for 

8ame Invention. 

The issuance of a second patent to the same person for the same inven- 
tion, under such circumstances that it is not clearly manifest that the in- 
ventions are the same, and that there might be a reasonable différence of 
opinion on" the question of Identlty, does not involve such an excess of 
power on the part of the commissioner as wiU justify a court of equity 
In canceling the second patent, especially in View of Rev. St. §§ 4893, 4911. 

9. Same— Téléphones. 

The Berllner patent. No. 463,569, for a comblned telegraph and télé- 
phone, Tteld, in a suit to cancel the same, not void on the ground of fraud, 
mistalie, or lâches in pressing the application to flnal décision in the pat- 
ent office. 

10. Appbal— Allowancb dp Amendments to Pleadings. 

On appeal by complainant from a decree rendered against him after flnal 
hearlng In equity, the appellate court, on afflrmlng, will not ordinarily 
reserve leave for an amendment of the blU which would require the taking 
of new évidence. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a bill by the United States against the American Bell 
Téléphone Company and Emile Berllner to cancel patent No. 463,569, 
for comblned telegraph and téléphone. The circuit court entered a 
decree for the cancellation of the patent (65 Fed. 86), and the re- 
spondents appeal. 

William Gr. Russell, James J. Storrow, and Frederick P. Fish 
(William W. Swan and William K. Richardson, on the brief), for 
appellants. 

Cansten Browne and Robert S. Taylor, for the United States. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This is a bill in equity, filed February 
9, 1893, signed in behalf of the United States by its attorney gênerai, 
against the American Bell Téléphone Company and Emile Berllner, 
containing a prayer in the alternative touching patent issued No- 
vember 17, 1891, numbered 463,569, to the American Bell Téléphone 
Company, as assignée of Berliner. The prayer is that the patent 
be in ail things recalled, repealed, and decreed absolutely null, 
but that, if the patent is not deserving to be wholly repealed, but is 
repealable in part, a decree be made repealing only such parts as the 
court shall deem to be repealable. As to the latter part of this 
alternative prayer for relief the court bas heard nothing, and there 
is no occasion to consider it. 
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The bill contains enough on its face and in its frame, and in its 
signature by the attorney gênerai, to bring it witliin U. S. v. Ameri- 
can Bell Tel. Oo., 128 U. S. 315, 9 Sup. Ct. 90. But in the develop- 
ment of the proofs ail allégations of affirmative or positive fraud 
dropped eut; so U. S, v. American Bell Tel. Co. fails to reach the 
merits of this cause. 

Berliner's original application was flléd June 4, 1877, and patent 
463,569 was issued more than 14 years thereafter. This patent is 
suiHciently described for the purposes of this case by saying in a 
gênerai v^'ay that it covers the microphone. In addition to this, 
the American Bell Téléphone Company, as assignée of Berliner, 
holds, or held, a patent issued to Berliner, November 2, 1880, num- 
bered 233,969. It is represented that the patent of November 2, 
1880, vi'as a divisional one, growing out of the same original applica- 
tion which supports patent 463,569. It is also represented that 
this patent covers the invention described and claimed in patent 
463,569, under such circumstances that the latter cornes within Mil- 
ler V. Manufacturing Co., 151 U. S. 186, 14 Sup. Ot. 310. 

The pith of the case, as stated briefly by the counsel for the United 
States, is (1) that patent 463,569 is void for illégal delay in its 
issue, and (2) that it is also void on the ground that the prior patent, 
233,969, "was granted upon the same application to the same appli- 
cant for the same invention." Each proposition will be stated here- 
after more fully, and in the précise form in which it came to the court. 
Berliner, having no interest, need not be further noticed by us. 

As to the flrst ground of proceeding, the case is found in the fol- 
lowing extracts from the bill: 

"On June 4, 1877, sald Emile Berliner * • ♦ flled in the patent office of 
tlie United States an application, executed in due form, asking a grant of let- 
ters patent for certain improvements in combined telegrapb. and téléphone. 
* * * Upon said application such proceedings were held in the patent office 
that on November 17, 1891, a patent, numbered 463,569, was issued to the re- 
spondent the American Bell Téléphone Company, as assignée of said Emile 
Berliner, * * • the title to which patent remains and is now in said Amer- 
ican Bell Téléphone Company, as owner of the entire interest therein. * * * 
And your orator allèges that said patent was unlawfuUy obtained by said 
respondent the American Bell Téléphone Company, and unlawfully issued by 
the commlssioner of patents, and is an illégal grant, and ought of right to be 
annulled, for reasons which are hereinafter set forth; and as an act of duty 
and justice towards the citizens of the United States, ail whose rights and 
privilèges are unlawfully and unjustly abridged by said patent, your orator 
brings this bill for the repeal thereof. * • * Your orator shows further on, 
information and belief that after the flling of the application aforesaid by 
said Berliner, and at some time prior to October 23, 1878, said Berliner sold 
the invention described in said application and his right to a patent therefor 
to one of the predecessors and grantors of the respondent company aforesaid, 
viz. either to said Bell Téléphone Company or said National Bell Téléphone 
Company (corporations organized under the laws of Massachusetts), or both, 
the précise fact in this regard being unknown to your orator. • * » And 
your orator avers further that the broad elaims of said patent 463,569, cover 
in their scope every form of constant contact téléphonie transmitter which it 
is possible to make. ♦ » • And polnting out the circumstance * * • 
that from the time of acquiring title to the invention of said Berliner, as afore- 
said, until the issue of said patent 463,569, said respondent company and its 
predecessor or predecessors had control of said application of said Berliner, 
and at the same time owned the inventions and patents of Blake, Berliner, 
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and others, under whlch it was enjoylng a monopoly of the use of the broad 
Invention of the constant contact téléphonie transmltter, your orator aveiîs 
that there rested upon said respondent company an eitraordinary duty to 
speed said application by every means known to the law, and that if, by any 
act or omission of said company, the Issue of said patent 463,569 was to any 
estent delayed beyond the date when it mlght hâve been issued (if it could 
of right be issued at ail), such delay ought to and does invalidate said patent. 
And your orator expressly charges that, so far from performing that duty, 
said respondent company, by a course of conduct which is hereinafter in part 
set forth in détail, designedly, and with intent thereby to prolong its monopo- 
ly aforesaid, delayed and prolonged the pendency of said application for more 
than thirteen years after it obtained control of the same as aforesaid." 

Then follow various allégations stating in détail the delay in the 
progress of the application before June 9, 1882. Thèse we omit, 
because the counsel for the United States now admit that no point 
is made for that period. 

Then come the foUowing: 

"Your orator shows further that It is advised that it is claimed and pre- 
tended by said respondent company that from and after about June 9, 1882, 
the progress of said application was delayed in the patent office by the pend- 
ency of other applications which interfered or might hâve interfered with the 
application of said Berliner, and that for that reason it was impossible for it 
to procure the issue of said patent 463,569 at an earlier date than that on 
which the same was issued, which your orator dénies, however, to be true; 
and your orator in that behalf avers the truth to be, on information and be- 
lief, that, while after the year 1882 said application was embraced in one 
other interférence, it need not hâve delayed the progress of said application 
to any substantial extent, because it was upon a minor feature of invention, 
which could bave been separated by division from said broad claims of in- 
vention as other minor matters were; and, further, that it did in fact occupy 
in the aggregate only three months out of the nine years which elapsed after 
said last-mentioned date. And, as to other pendlng applications which might 
or could liave interfered with said application of said Berliner, your orator 
avers, on Information and belief, that there were only two, of which one was 
an application by Thomas A. Edison, which was owned and controlled by 
said respondent company itself, and the other an application filed by one Dan- 
iel Drawbaugh, July 26, 1880. And your orator avers on information and 
belief that said application of said Drawbaugh was never, prier to the issue 
of said patent 463,569, completed or presented for allowance by the patent 
office in such form as to be allowable, independently of any interférence with 
said application of said Berliner which could or might hâve been found to 
exist; and if, as said respondent company claims and prétends, the examiners 
of the patent office kept said patent 463,569 suspended from issue for nine 
years, waiting to see whether said Drawbaugh would présent his application 
In such form as to warrant a déclaration of interférence between it and said 
application of said Berliner, such procédure on their part was contrary to law 
and the duty imposed on them, and it was withln the power of the respond- 
ent company, by timely and proper assertion of its rights before the patent 
office, to terminate such unlawful delay, and secure final action on said appli- 
cation. * * * But your orator charges that said respondent company, being 
interested in prolonging such delay as aforesaid, countenanced and acquiescefl 
in the inaction of the examiners of the patent office, and, though it made at 
long intervais some prêteuses on the record of a désire that said application 
should be taken up and acted upon, it did not during ail that time bring the 
subject of the extraordinary delay in said proceedings to the linowledge of the 
commissioner of patents, or in any way challenge the right of the examiner 
to keep said application waiting year after year for a possible interférence 
with some other application, or take any step whatever to promote the ad- 
vance of said application, ail of whlch course of conduct amounted, as your 
orator avers, to a consent and agreement on the part of said respondent com- 
pany to the unlawful and unauthorized postponement of action on said appli- 
v.68F.no.5— 35 
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cation by the examlners of the patent office, and affecta the said company 
wlth the same responsibUlty for said deiay wlileh would attacti to It if tEe 
sarne liad been by its express act instead of ita dxpress sufferance. * * * 
Wherefore your orator says the wrong and injury perpetrated upon the people 
of the United States by the issue of said patent 463,569, 14 years after the 
application therefor, has corne about by the design, machination, and conniv- 
ance of said respondent company, and by means of the abuse by It of the 
generoslty and liberality of the government of the United States and the pat- 
ent laws, and in justice and equity said company ought not to dérive or re- 
ceive any profit or advantage therefrom." 

There is much additional matter bearing on thèse last propositions, 
but \ve hâve given enough to show this part of the case. There are 
also allégations that, prier to acquiring the invention of Berliner, 
the défendant corporation became the owner of the patent numbered 
174,465, issued March 7, 1876, to Alexander Graham Bell, covering 
the transmission of sound by means of an undulatory current of 
electricity, and the same considered in The Téléphone Cases, 126 
U. S. 1, 8 Slip. et. 778; that patent 463,569, if valid, will continue 
without substantial diminution, during the fuU term thereof, the 
same close monopoly of the art of telephoning enjoyed under the 
patent to Bell; and that this is against justice and equity, and con- 
trary to the plain spirit and intent of the patent laws. Thèse affe 
pointed out as circumstances on which the bill bases an alleged ex- 
traordinary duty of the défendant corporation to speed the Berliner 
application. If it were necessary to examine the motives of the 
American Bell Téléphone Company, as bearing on a question of 
either positive or implied fraud, or on a question whether it did in 
fact speed the application of Berliner, and its purposes in relation 
thereto, thèse facts might become relevant as évidence, as might 
also the alleged great value of the microphone. But it is clear that 
ail such allégations are irrelevant to the bill itself. So far as the 
law is concerned, the patent in suit is to be tested independently 
of the Bell patent There caji be but one law touching alleged 
delays in the progress of an application through the patent of- 
fice, and touching the duty of applicants with référence thereto, 
whether the invention was from the outset seen to be valuable, or 
only afterwards proves to be so, or always remains of little account 
To deny this is to deny that the laws are equal, and would furnish 
a standard for the détermination of the rights of patentées too 
flckle and Imaginative to form a proper basis for the use of a court 
of law. Therefore, we hâve not set out thèse allégations as proper 
portions of the bill, and do not deem it necessary to make further 
explanations in référence to them. 

The following extracts from the answer of the American Bell Télé- 
phone Company sufficiently illustrate its défense on this point: 

"In and by that patent, the United States, plaintiff herein, by Its secretary 
of the interior, its commissioner of patents, and Its varlous other officers In 
Its patent office, by it duly appointed, employed, and empowered to make the 
grant, and to make, conduct, and supervise the examinatlon and other pro- 
ceedlngs whIch preceded It, announced and declared that it had found and ad- 
judged that the said Berliner had duly presented a pétition praying for the 
grant of letters patent for the invention and Improvement in said patent, and 
its said spécification described, had asslgned the same to this respondent; 
and that he and this respondent had complled with the varîous requirements 
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of law in such case made and provided; and that, upon due examinatlon 
made, tJie United States had adjudged said grantee to be justly entitled to 
said patent under the law. * • * The United States, plaintiff herein, had 
in fact so adjudged by its duly-authorized oflacers, after due, full, elaborate, 
and complète examlnation touching each and ail such matters. Each such ex- 
amination, and décision was made by the ofiBcers whom the plaintiffl held out 
as having, and who actually had, jurisdiction to malje that examlnation, and 
to détermine, regulate, supervise, and control the manner and form of the pro- 
ceedings, and the whole conduct thereof. Those examinations and décisions 
were made with a full knowledge of ail material facts. They included an 
actual considération of ail the objections set forth in said bill, and of the truth 
or falsity and légal effect of erery matter therein alleged as matter of fact; 
and the patent was issued in conséquence and as the resuit of conclusions 
intelligently and délibéra tely reached upon such examlnation and adjudication. 
Its grant was not in any degree the conséquence or resuit of any fraud, acci- 
dent, or mistalie, as in said bill most falsely is alleged, or purports to be al- 
leged, nor was there any violation of law or error in the proceedings upon 
which it was granted. Thls respondent and said Berllner, in the initiation 
and in the prosecution of the application which resulted in said patent, and 
in ail the proceedings with relation thereto, in aU respects conformed to and 
complied with the varions requirements of law in such case made and pro- 
vided; did nothing which in law, justice, or good conscience they ought not 
to hâve done; and omitted hothlng which in law, justice, or good conscience 
they ought to hâve done. Ail their respective statements and représentations 
were intended by them, and were belleved by them, respectively, to express 
the truth. They disclosed and communlcated to the patent office everything 
which it was their duty to disclose or communicate. They did not conceal nor 
attempt to conceal from any officiai of the patent office anything which they 
were bound to communicate, or which they believed that it was material for 
him to know. They did not deceive or mislead any such officiai, nor did they 
attempt nor intend so to do. They did not take advantage of any ignorance 
of any such officiai, nor attempt to do so; nor did they profit by any such 
ignorance or seek to. They did not commit any abuse of process, proceedings, 
or forms of law, nor contrive,' attempt, nor intend so to do, and were not 
guilty of any fraud, concealment, imposition, or false suggestion whatever. 
They did not practice, nor attempt to practice, any fraud, deceit, suppression, 
or subterfuge, but in ail respects conformed to law and to the highest good 
faith and honesty. * » • Whether Berliner's application was pentiing for a 
longer time than was necessary or proper this respondent is not sufficiently 
informed to fully admit or deny, and therefore requires the plaintifC to produce 
proof thereof, if material. But this respondent did not designedly, with intent 
to postpone the expiration of said patent and its rights thereunder, delay or 
prolong the pendency of the application, nor do any act tending to that end. 
Neither the pendency nor the progress of the application nor the issue of the 
patent in suit were deiayed by any act, omission, or slowness of either re- 
spondent It never omitted to take promptly every action which it was in- 
cumbent on it to take, or the taking of which it believed would hasten that 
issue. It never failed to prosecute the same promptly, and it used every 
means known to the law to speed the application, Including applications to the 
commissioner in person as often as they seemed likely to resuit In speeding 
the case. It avers that the slowness alleged in the bill was the act of the 
plaintiff itself. Neither respondent in any way contributed thereto by act or 
by omission. Neither such delay, nor any action, inaction, or slowness which 
caused it or contributed to it, was in any way aided, promoted, due to, de- 
sired, intended, designed, contrived, countenanced, acquiesced m, or connived 
at, by either of the respondents; and neither of them is responsible therefor, 
nor for the conséquences and results thereof." 

To the answer replication was duly flled and proofs taken. 
The cause was heard in the circuit court, and there decided in favor 
of the United States, on each of the points we hâve briefly stated 
as being issues in the cause, from which appeal was duly taken to 
this court 
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The case lias been so thoroughly argued hère on either side that 
the court has f ound little difificulty in apprehending it. We deem it 
prudent to refrain from determining ultimately any questions of 
fact, except so far as we find it necessary so to do in order to apply 
the appropriate rules of law. The bill allèges, in portions of it 
which we bave not cited, that Berliner's application was abandoned 
at one stage of the proceedings. In order to correctly estimate the 
issue under discussion, it is necessary to note that this is not now 
relied on. The United States bave somewbat variously stated 
their position, and our first duty is to understand precisely wbat it 
is. In the very lucid and careful opinion of the learned judge wbo 
heard this case in the circuit court, raie statement of it is repeated 
as follows: 

"The proposition Is tbat the Bell Company Intentlonally delayed the prosecu- 
tlon of the Berllner application, and the Issue of the Berllner patent, for the 
purpose and wlth the resuit of prolonging their eontrol of the art of telephony, 
which would cease with the expiration of the Bell patent in 1893; and that 
they dld this by submlttlng to delays on the part of the offlcers of the patent 
oflace, which delays they, the Bell Company, had It In their power to prevent, 
and refriained from preventing, for an unlawful purpose. This conduet is al- 
leged to constitute a fraud practlced upon the public through the commis- 
sloner of patents and hls assistants; and It Is clalmed that the patent so ob- 
talned by such fraud may be and should be annuUed by the decree of the 
court, on the authorlty of U. S. v. American Bell Tel. Co., 128 U. S. 315 [â 
Sup. et 90], because there la no substantlal différence between a fraud prac- 
tlced upon the commlssloner as an agent of the public and a fraud practlced 
upon the public with the commissloner's connivance or acquiescence." 

This is far from précise. It uses the words "intentlonally de- 
layed," wbile it is necessarily conceded that there is no évidence to 
support that expression in its natural sensé, and that the case cornes 
down to a claim that the American Bell Téléphone Company sub- 
mitted to delays which it was in its power to prevent. It continues 
that the défendant corporation refrained from prévention for an un- 
lawful purpose. The "unlawful purpose" is understood to mean an 
expectation that its monopoly would be extended through the delays 
on the part of the patent office. This, in some aspects, it might well 
regard as advantageous; but to undertake to lay down a rule of 
law or of fact that acquiescence in the delay of a public officiai who 
is bound to perform a certain act involves an unlawful purpose be- 
cause it may resuit to the advantage of the applicant omits an im- 
portant élément. If the applicant is under no obligation touching 
the delay, there is no rule of law by which it can be said that, be- 
cause he may receive an incidental beneflt therefrom, his purpose 
in relation tiereto is unlawful. A man's motives will not make 
wrongful an act which, in itself, is not wrongful. This came di- 
rectly in issue, and was so given by Chief Justice Jervis, in Heald 
V. Carey, 11 0. B. 977, 993 j but it is not necessary to cite authorities 
to this proposition. 

This citation further states that there is no substantial différ- 
ence between a fraud practlced upon a wommissioner which is an 
in jury to the public and one practlced on the public with the 
commissloner's connivance and acquiescence. This is probably a 
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true statement of the law, because either hypothesis involves posi- 
tive and affirmative fraud of a public cbaracter; but of this there is 
no claim wliatever in the case at bar as it now stands. We must 
therefore look somewhere else for an accurate statement of the posi- 
tion of the United States. At the hearing at bar the propositions 
were that the American Bell Téléphone Company owed the public 
some duty in the matter under considération ; that that duty is to 
be sought in the principle of légal ethics that every man is bound 
to enjoy his own in such a manner as not to interfère with a like 
enjoyment of their own by others; that if the exercise of the rights 
of the American Bell Téléphone Company under the Berliner ap- 
plication was liable to work injury to the public, in a way foresee- 
able by the company, it was bound to take notice of that fact, and 
conduct its proceedings in such a manner as to avoid that injury, 
if possible; that, if this situation imposed any duty on the American 
Bell Téléphone Company towards the public, it wasi a duty commen- 
surate with the interests involved ; and that no doctrine of reason- 
able diligence will reach the case unless reasonable diligence is held 
to be the utmost diligence; and that it owed the public an extraor- 
dinary duty in the matter, which could be discharged only by 
the greatest possible diligence in the prosecution of its application. 
It was further claimed tiat the delays set up in the bill were un- 
warrantable and illégal; that the attitude of the American Bell 
Téléphone Company towards them was not only one of consent, but 
of interested consent, of acquiescence, of guilty connivance; that 
the commissioner was betraying his trust in permitting thèse de- 
lays; that it knew this, and knew the practical eflect of what he 
was doing; and that it was its duty to stir the commissioner to 
action, instead of refraining from so doing. It was further said 
that, if the American Bell Téléphone Company had bribed the com- 
missioner for holding Berliner's application from year to year for 
the purpose of prolonging its monopoly, this would plainly be a 
fraud on the public, through the commissioner; but that to reach 
the same resuit by an intentional reliance on his ignorance, inca- 
pacity, and neglect of duty, instead of his cupidity, and by conduct 
in keeping with such reliance, the same injury results to the public, 
with only the degree less of moral heinousness of behavior on the 
part of the applicant. We ought to say that ail thèse epithets 
charging the commissioner or any other oflScer of the patent ofBce 
with any conscious violation or neglect of duty, or ignorance and 
incapacity, are not sufiflciently supported by the proofs in the case, 
unless it oan be claimed that they constitute the language which the 
law applies in conséquence of delays which possibly might hâve 
been prevented by the public ofQcials. The United States having 
thns stated its position, we do not find ourselves required to recite 
the détails of the proofs. It is enough to say that the case shows 
that ail the allégations in the answer which we hâve quoted are 
sustained, except only that we do not deem it necessary for the 
purposes of this case to détermine fully the condition of tiie proofs 
on the proposition that there rested on the American Bell Téléphone 
Company an extraordinary duty to speed its application by every 
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means known to the law, as alleged in the bill, or to exercise the 
greatest possible diligence, as claimed at tlie bar. 

During tlie progress of the arguments, tlie court anxiously looked 
for practical illustrations of wliat was meant by tlie high degree of 
diligence referred to, what practically could be done to satisfy its 
demands, and wherein, if accepted as necessary to relieve the appli- 
cant from the charge of a course of conduct unlawful or by impli- 
cation fraudulent, it differed in its practical requirements from 
what was in fact done. The court failed to receive light in tliis 
direction ; and it regar-ds it as an answer to the proposition of the 
United States on this part of the case that what it did obtain was a 
mass of theoretical propositions, which, if applied practically, might 
or might not hâve involved the case, in its progress through the 
patent oflSce, in greater complications and difficnlties than those 
which did in truth surround it. In other words, so far as the proof s 
go, the course of the application was in accordance with the usages 
of that office, and was such as the officiais there, acting in good faith 
and according to their practical expérience, determined at the time 
to be on the whole the best What would hâve been the practical 
resuit of the theoretical courses suggested, with an application 
around which centered so much powerful hostility as gathered 
about this one, it is impossible to ascertain by any methods of dé- 
termination given to the courts. If, instead of suggesting théories 
as to what might hâve been done, the United States could hâve 
pointed out among the usages of the patent office an existing path- 
way other than that which was adopted, we would hâve some rule by 
which to estimate what could hâve been done in the exercise of 
extraordinary diligence other than was done. 

One proposition of the United States, illustrating generally what 
they say might hâve been done, we give in the exact terms stated 
to us at the bar: 

"The duty of the Bell Company was to get its patent with the least possible 
delay by the exercise of ail its légal rights. Whatever It had a right to do to 
expedite an application in Its own interest it was in this case boimd to do in 
the public interest. If a situation arose in which the commissloner was not 
doing his duty, and in which it would hâve had a right to challenge his con- 
duct in its own interest, it was its duty to challenge his conduct in the public 
interest. Its submission in silence to delay directed by the eommissioner in 
violation of his duty was a fallure In the diseharge of its duty." 

In its own interest, the American Bell Téléphone Company had 
a right to go to congress for législation touching the gênerai course 
of proceedings in the patent office, as did the eommissioner himself 
in 1889. It might hâve applied for the removal of subordinates 
for the purpose of substituting others who would attempt a more 
radical course of proceedings. It might hâve applied for the re- 
moval of the eommissioner himself, and the appointment of a suc- 
cessor who would hâve turned his énergies more in the direction of 
forwarding the application under discussion. It might hâve ap- 
plied to the eommissioner for a gênerai revision of the rules of prac- 
tiee of the patent office. The imagination can hardly put a lirait to 
the things it had a right to do. To say, therefore, that it was 
bound to do in the public interest ail that it had right to do in its 
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own, and that, if it did not do this, it should pay the penalty of a 
forfeiture of an invention said to be extremely vainable, is a propo- 
sition so unreasonable that the mère statement of it by the United 
States seems to confess the weakness of their case. 

Another suggestion of a gênerai character in this same direction 
was made by the United States as follows: 

"The officiais of the patent office were guilty of gross dereliction of duty to 
their treatment of the Berllner application, but there is no reason to believe 
that anythlng would hâve been necessary to secure prompt and proper action 
by them except a fair, candid, full, strong, and persistent présentation of the 
facts by the Bell Company, wlth reasonably ingénions suggestions from it of 
ways of meeting the difficulties which were encountered In the progress of the 
application." 

This is a merely négative proposition so far as it attempts to 
reach the défendant corporation without spécification, while the case 
requires an affirmative one with spécifications and proofs. But the 
proposition is that there was on the part of thèse officiais a gross 
dereliction of duty. Indeed, in the présentation of the case of the 
United States we hâve heard very much in censure of the public of- 
ficiais, clothed in the strongest epithets, of which we hâve already 
given some instances. We are compelled to say that, if this record 
snggests any dereliction of officiai duty, it was in the form of a con- 
tinued hostility to the American Bell Téléphone Company, and 
of an indisposition to grant the application for the Berliner mi- 
crophone, with a concurrent disposition to nurse and favor the 
Drawbaugh application, either for its own direct advantage, or for 
the purpose of defeating inventions controlled by the défendant 
corporation. Notwithstanding, as we hâve already said, the proofs 
do not convict the officiais, they show enough to hâve warranted 
the American Bell Téléphone Company in guarding itself against 
the possibility of such a disposition during the nine years between 
June 9, 1882, and the issuing of the patent now in dispute. Under 
thèse circumstances, and after the American Bell Téléphone Com- 
pany and its solicitors had performed the customary duties with 
référence to the forwarding of its application, inchiding ail those 
things required by statute or by the patent office, the prompt per- 
formance of ail which is conceded by the United States, it is not for 
a court of law to say that that corporation, as to ail the unofficial 
methods which it might take, or might omit to take, for the ad- 
vantage of its case, was not entitled to use its own judgment with 
référence to the persistency of représentation to public offlcers, 
especially those whom they had some reason to regard as unfriendly. 

But there are more serions difficulties with this proposition. It 
relates, of course, to unofficial or informai solicitation, including 
Personal interviews. So far as the présentation of the case was 
concerned, the proofs show that there was at least a reasonable and 
ordinary amount of this. But what the United States require, 
as we bave already shown, was a high degree of zeal in this 
direction. Whether, however, the law's measure is that of reason- 
able diligence or the highest, the courts hâve no standard by which 
they can détermine what amount of informai solicitation would hâve 
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been proper, ail tlie formai channels of communication having been 
occupied, as they were in thia case, or what amount would bave 
been permitted by the public oflQcers concerned; nor Is there any- 
thing in this record wbicb affords proof to tbe court tbat in- 
formai Bolicitations beyond those wbicb were actually used would 
bave been effective. It must be admitted that it is not only neces- 
sary for tbe United States to prore tbat tbere was a lack in this 
direction, but that the lack contributed to the resuit. The court 
might guess tbat additional Informai solicitations would bave ad- 
vanced the application, or, perhaps, bave retarded it; but tbere is 
no proof wbicb enables us to form proper judicial conclusions on 
this point, and probably, from the nature of the thing, there could 
be none. If the record showed that the American Bell Téléphone 
Company had failed to make the usual communications, whether oral 
or written, there might be something which the law could take bold 
of ; butj as tbe proof s stand, the fact is otherwise. 

The United States urge.strenuously Machine Co. v. Keith, 101 U. 
S. 479, 485. This case related to the obligations of a patentée as 
towards alleged infringers, and not towards the United States or 
the public at large. It, moreover, differed essentially from the 
case at bar, because hère the United States seeks to establish a 
mie, heretofore unknown in the gênerai administration of the law, 
by which a person who bas acquired a légal title is sought to be 
deprived of it on the ground of lâches; wbile Machine Co. v. Keith 
related strictly to a question of abandonment, not as a conclusion of 
law, but as a matter of fact. But in Smith v. Vulcanite Co., 93 U. 
S. 486, where a similar claim of abandonment was set up, it appeared 
that the caveat was flled in May, 1852. The application for the 
patent was made in 1855, and was rejected three times, the third 
time being in 1856. Thus the matter lay until 1864, when a new 
pétition was filed ; and the patent was flnally granted June 7, 1864, 
more than 12 years after the caveat was filed, and 9 years after the 
first application. The question was again purely one of intention, 
and the circumstances of the delay were met and overcome by the 
poverty and ill health of the applicant. The court, observing on 
this case in Machine Co. t. Keith, said, on page 488, that the patentée 
never relaxed bis vigilance, he left nothing undone which he could 
do, and nobody had been encouraged by any action of his to ap- 
propriate his invention. His patent was sustained. It is to be 
borne in mind that, as the statute tben stood with référence to each 
of thèse cases, the limitations now found in section 4894 of the 
Eevised Statutes did not exist; so that the question stood on the 
common law. On the whole, in the cases of Smith v. Vulcanite Co. 
and Machine Co. v. Keith, in each of which the question was one 
purely of intent, facts of the character raised by the contention of 
the United States which we are now considering were clearly rele- 
vant, and easily and justly weighed and applied; but In the case 
at bar, where the proposition relates to the alleged légal duty of an in- 
ventor, the application of Machine Co. v. Keith, and by conséquent 
necessity of Smith v. Vulcanite Co., would raise a crop of undefln- 
able discriminations, according to the peculiar persoùal circum- 
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stances as to financial ability or inability, health or ill health, ôf 
différent inTentors, net recognized by tlie law wherever a positive 
duty is imposed. Indeed, the whole ténor of the case of the United 
States, so far as it is supported by the proofs, bas this same aspect, 
tbrough the appearance of requiring of the défendant corporation 
a degree of diligence and astuteness apparently greater than that 
which would be expected from other inventors. 

Thèse, we think, are the only gênerai propositions made to us in 
illustration of the rule of diligence demanded, and we might prop- 
erly dispose of the case on this gênerai view of its substantial 
features; but its importance requires us to look at it somewhat 
doser, and to test it in détail at certain stages. The United States 
divide the history of this application into three periods: The first 
from June 4, 1877, to June 9, 1882; the second from June 9, 1882, 
to March 19, 1888; and the third from March 19, 1888, to November 
17, 1891, when the patent issued. 

We find it more convenient to discuss the third period in advance 
of the second. The United States dispose of it very summarily, and 
the leamed judge of the circuit court was of the opinion, as we un- 
derstand him, that there was no effort, so far as he could see in the 
évidence, on the part of the respondent corporation, to prevent the 
delay covering this period. One proposition of the United States 
was as follows: 

"With the décision of the suprême court in the Drawbaugh Case, the event 
happened which, by the understanding which had subsisted for six years be- 
tween the Bell Company, the patent office, and Drawbaugh, was to détermine 
the question of allowance of Berliner's application. The décision was as 
sweeping and comprehensive as could hâve been expected. The court held 
that Drawbaugh's story was, as a whole, a tissue of fraud and falsehood. 
The Bell Company, assignée of Berliner's invention, and the People's Télé- 
phone Company, assignée of Drawbaugh's Invention, were parties to the rec- 
ord. If it was possible for the court within the issues to décide the question 
of priority of Invention between Berliner and Drawbaugh, it became res ad- 
judicata by the decree. If it was possible for the opinion of the suprême court 
to hâve any persuasive force with the commissioner of patents, that persua- 
sion was overwhelming. * • • As to the third period, the tlme foUowing 
the décision of the suprême court (excepting the interval between May 9, 1888, 
and February 26, 1889, during which tlme the application was standing upon 
a rejection by the examiner and appeal to the board), the Bell Company 
knew that the only obstacle in the wa,y of the issue of the patent was the 
pendency of Drawbaugh's applications! It knew that the bar of public use 
agaiûst those applications was Inséparable, and hence that no Interférence 
could ever be declared. It knew that the highest court in the land had de- 
clded, in a suit to which both clalmants, through thelr assignées, were parties, 
that Drawbaugh's clalm of prier invention was unfounded. Was theré no way 
in which it could enforce that which It knew, and could so clearly show, to 
be its rlght?" 

We see no criticism touching the American Bell Téléphone Com- 
pany with référence to this period, except what is suggested in the 
interrogatory quoted. On the other hand, as we hâve already re- 
marked, public oflacials receive the weight of the criticism, the 
United States having pressed on us the foUowihg views: 

"No explanation can be given of thèse shameful proceedings in the patent 
office that wlll acquit the commissioner from an Imputation of corruption, or 
an indifférence to the rights of the public which would be scarcely Jess crim- 
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Inal, except that he did uot realize what was going on. The application was 
not before him personally, and it is only charitable to suppose that its ex- 
istence, the character and scope of its claims, their relation to the art of tele- 
phony, and the effect which the delay in the grant of the patent would bave 
in prolonging the monopoly of that art, were never présent before his mlnd 
logether, sp as to give him a realizing sensé of the gravity of the situation. 
As for the examiners, that excuse cannot be offered, or any other, unless it 
be that they had become so much the slaves of routine that they had no con- 
ception of duty, except to keep the applications in their hands roUing down 
ruts which had been worn by custom, and had become qblivious of ail consid- 
érations of justice and right which exist apart from précédents and rules." 

It is also said that a mère suggestion on the record that delay in 
this application was prolonging the monopoly of the microphone 
would hâve commanded instantly the co-operation of every member 
of the patent ofiSce corps in speeding its progress. 

We may as well consider at this point, for the whole case, the 
propositions thus indirectly stated, that the commissioner was not 
personally advised of the true relations of this application, and 
that the American Bell Téléphone Company was in fault for not 
bringing them personally to his attention. The record f ully contra- 
dicts this. It shows beyond question that the Berliner and Edison 
applications, which went hand in hand, had become so notorious 
that the knowledge of them permeated the patent office from the 
head to the foot, and that the contest against them by Drawbaugh 
was so vigorous that it was impossible that any person, from com- 
missioner to examiners, shiOuld not hâve understood their impor- 
tance. The record shows by the testimony of four examiners, one 
assistant examiner, one commissioner, and one assistant commis- 
sioner, and by the reports of an additional examiner and âve ad- 
ditional commissioners, as well as by three separàte décisions of 
the board of examiners in chief , acting either on the Berliner micro- 
phone or Drawbaugh's application, that ail thèse officiais and offi- 
ciai bodies had personal knowledge of the existence and pith of the 
controversy, and of the parties to it, aoid more or less of the détails. 
The testimony cited by the United States touching an alleged agree- 
ment to await pending litigation in the suits known as "The Télé- 
phone Cases" (126 XI. S. 1, 8 Sup. Ct. 778), which will be referred to 
more at length hereafter, states positively that at the time this al- 
leged arrangement was made, which was in 1882 or 1883, "the whole 
situation was understood by the commissioner personally." In 
February, 1889, the commissioner directly interfered in the proceed- 
ings, under such circumstances that he could not hâve failed to 
appreciate the issues in the case. An examiner têstifles that, for 
certain reasons which he explains, he constantly acquainted the then 
commissioner personally with ail actions of importance which he 
contemplated, and solicited his views touching them. This com- 
missioner was in office from the spring of 1887 to the spring of 1889. 
At one point, as already stated, the case shows direct personal in- 
terférence by the commissioner. A formai request from ihe ex- 
aminer to the commissioner for a disposition of the Drawbaugh 
application, under date of January 19, 1889, bears the following in- 
dorsement, under date of February 20, 1889, signed by the com- 
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missioner personally: "This matter is postponed. If not called up 
by the commissioner on or before the expiration of six months, the 
examiner will bring the case to the attention of the commissioner." 
The paper also bears a further indorsement, made exactly six 
months and one day subséquent, by the acting commissioner, as fol- 
lows: "This matter is again postponed until further notice." An- 
other indorsement appears under date of September 30, 1889, also 
signed by the commissioner: "This matter is postponed to Oct 22, 
1889, when, notice having been given, the order to show cause, dated 
Jan. 19, 1889, will be heard by the commissioner." That this séries 
of postponements commenced by a personaJ order of the commis- 
sioner appears from the fact shown in the record that the commis- 
sioner informed the examiner that the soliciter gênerai, who in this 
matter was acting as the attorney gênerai of the United States, was 
conducting a suit against the Bell Téléphone Company, being the 
same as U. S. v. American Bell Tel. Co., 128 U. S. 315, 9 Sup. Ot. 90, 
already referred to, and desired in the course of that suit to make 
use of Drawbaugh or some of his witnesses, and that he (the 
soliciter gênerai) thought it would be prejudicial to his chances of 
obtaining the testimony desired if the patent office should at the 
same time prosecute a proceeding against Drawbaugh. This proof, 
of course, does not legally charge the soliciter gênerai, as it is mère 
évidence of a conversation as to which he was not a party; but it 
leaves no doubt that at this point the commissioner took personal 
responsibility in the matter. The détails touching the other post- 
ponements covered by the indorsements referred to we hâve no 
occasion to investigate. It is plain, therefore, the commissieners 
were at varions crucial points personally acquainted with the mag- 
nitude of the controversy, and with some of its détails. Knowing 
its magnitude, they knew, at least in a gênerai way, that détriment 
to the public interests would come from delay in the progress of 
the case in the event that it was followed by the issue of a patent. 
This was ail which it was necessary they should know, as it is the 
pith of the entire complaint of the United States. Having this 
knowledge, the claim of the United States that the American BeW 
Téléphone Company should hâve suggested on the record, or any- 
where else, that delay in the application was prolonging the mo- 
nopoly of the microphone, falls, of course, to the ground, unless we 
accept the extrême proposition that it was the duty of tliat corpo- 
ration to keep this fact constantly before the eyes of the commis- 
sioner personally. 

It is not to be forgotten that among the difflculties which ihe 
Bell Téléphone Company was foreed to face was the fact that its 
application was twice rejected, — once during the flrst period named 
by the United States, and the second, under formidable objections, 
during the third period. A brief statement of the occurrences dur- 
ing the latter period was specially reported by the examiner to the 
commissioner under date of October 29, 1891. This report con- 
tained the following statement: 

"The interfering application, by reason of which this application bas been 
suspended and wfthheld from issue, contained claims for the same invention 
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as that herein clalmed. It was therefore necessary to déclare an Interférence 
if the interfering applicant could show that he was entitled to the clalms ex- 
cept as regards the question of priority with Berliner. But the claims of the 
interfering applicant were under rejection (or various reasons, and it was 
necessary that he be given opportunlty to overcome the rejection. To this end 
he proaecuted hls application. Finally, my Immédiate predecessor instituted 
a public use proceeding under the supervision of the examiner of interférences. 
This proceeding was sharply contested by the Interfering applicant, and re- 
sulted agalnst him; my décision based on the findings of the examiner of in- 
terférences having been affirmed by the board of examiners in chief, and the 
décision of the board having been yesterday afEirmed by you, This décision 
removes the only Impediment to the allowance of the Berliner application." 

The Jrfei'liiier jt)ateat was taken out itlmost immediately after- 
wai'ds; tàat is, November 17, 1891. Subsequently, on December 
13, 1892, at the request of the attorney gênerai touching the pending 
suit, the secretary of the interior obtained a report from the coui- 
missioner of patents of the history of the patent. Both the com- 
missioner and the secretary of the interior had before them a brief 
from the relator at whose suggestion this suit was brought; so 
that the issues were fully understood by them. The commis- 
sioner's report to the secretary of the interior contains an extract 
from the report of the examiner, to which we hâve already referred, 
as follows: "The office delay from October 23, 1883, to November 
16, 1888, should not, so far as the records are known to me, hâve 
occurred." This examiner was not personally familiar with the un- 
ofBcial and informai proceedings covering that period. Eut the re- 
port of the commissioner was such that the secretary of the interior 
answered the attorney gênerai that it was "certainly true that from 
1889 the case has been pressed to judgment without any delay that 
could be avoided." This means undoutotedly, in accordance with 
the dates given by the examiner, to include the whole of the year 
1889, at least so much of it as the officiais whose reports we are 
discussing were in office, which was from the early part of March. 
While the report of the secretary of the interior cannot be taken 
formally as governing this court, yet, in view of the f acts to which 
we hâve referred and of others in the record, we unhesitatingly 
accept it as our own conclusion. It covers substantially the third 
period. 

This disposes of ail questions of diligence so far as this period is 
concerned, whatever may be the rule. But, for the purpose of fur- 
ther ascertaining in what manner the American Bell Téléphone Com- 
pany could hâve practically exhibited the degreeof diligence required 
of it by the United States, we inquire, what obligation rested on 
it with référence to the interférence of the solicitor gênerai? He 
presumably represented the settled policy of the department of 
justice. In the Une of criticism in this case, this supposed inter- 
férence of the solicitor gênerai has also been severely reprehended ; 
but he is not on trial hère, and has not been heard. We are to as- 
sume that he was engagea in the honest performance of what was 
regarded by him as a great public duty, in a l^al contest of the 
gravest character with the American Bell Téléphone Company 
itpelf, represented hère as a wealthy, powerful, and infiuential an- 
tagonist. In reply to a question put from the bench, in what ef- 
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fective way this corporation could exercise with référence to this 
particular crisis the degree of diligence required of it by the United 
States, the answer was, by laying the case in ail its relations per- 
sonally before the solicitor gênerai. The United States seem to 
assume that the solicitor gênerai, as well as the commissioner, f ailed 
to appreciate the grave conséquences, as now described, likely to 
arise from delay in acting on the application touching the Ber- 
liner microphone, and that it was the spécial duty of the défendant 
corporation to set him right. But, looking at the matter from the 
position of those accustomed to engage in large and important liti- 
gation, we cannot doubt that the counsel for the United States 
would be forced on reconsideration to agrée with the court that, 
at the crisis to which we refer, any approaches by the American 
Bell Téléphone Company to the solicitor gênerai, having regard to 
anything which would weaken or hamper the prosecution of the 
then suit, would hâve been regarded with suspicion, and would hâve 
been entirely beyond and outside of the efforts reasonably expected 
from solicitors and counsel with référence to any pending hostile 
proceedings. Like every other proposition in the case having in 
View an explanation of the practical methods in which the American 
Bell Téléphone Company could hâve exercised at varions stages the 
extrême degree of diligence asked of it by the United States, this one 
fails to bear out any test whatsoever. 

But the United States say that, during this period to which we are 
now referring, the commissioner made a ruling which, if availed of 
by the American Bell Téléphone Company, would hâve promptly 
solved the pending difflculties. We refer to it, not for the purpose 
of going over the conclusions we hâve already stated on this part of 
the case, but as a further illustration of the ineffectuai attempt of 
the United States to suggest practical methods available to that 
corporation. The United States point out that in May, 1888, the 
commissioner ruled that, notwithstanding the pendency of a prob- 
able interférence or of an interférence actually declared, the com- 
missioner might, under the circumstances described in that décision, 
direct the issue of one of the patents involved. This was so clearly 
contrary to the long-settled practice of the patent office, and would 
so directly tend to involve the office in the embarrassing necessity, 
from time to time, of issuing two patents for the same invention to 
hostile applicants, that we flnd no mention of it further in the case, 
and no suggestion that any of the officiais of the patent office ever af- 
terward attempted to act on it. However, the American Bell Télé- 
phone Company, in 1886, soon after the décision of The Téléphone 
Cases at the circuit, attempted to accomplish this same resuit, on 
the ground that that décision disposed of the Drawbaugh applica- 
tion. The matter came to the personal attention of the commis- 
sioner, who, in his reply of April 24, 1886, practically declined to 
acquiesce in this proposition, and suggested that an interférence 
should be declarsd, reserving himself from préjudice touching such 
déclaration if it came before him on appeal. But under the settled 
practice of the patent office, and the construction which that office 
had long given section 4904 of the Kevised Statutes touching inter- 
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ferences, the déclaration of an interférence at that time clearly could 
not haye been made. The commissioner was then new in his office, 
and, as his suggestion was not an order, it was not followed ont. 
The American Bell Téléphone Company, having attempted this 
once, and failed, may well be excused for not attempting it again. 

Eeturning now to the second period named by the United States, — 
that is to say, from June 9, 1882, until the décision of the suprême 
court, in the spring of 1888, in The Téléphone Cases, reported in 12& 
U. S. 1, 8 Sup. et. 778, — we will note at the outset that the report of 
the commissioner, accepted by the attorney gênerai, to which we 
hâve already referred, reduces this period to one from October 23, 
1883, to NoTember 16, 1888; a matter of some five years. This, 
however, is of no conséquence, except so far as it is explana- 
tory of some other facts to which we may refer. June 9, 1882, the 
Drawbaugh application was still pending in the patent oflSce. It had 
been rejected on the ground that the Edison carbon microphone and 
the Bell téléphone had been in use more than two years prior to 
Drawbaugh's application. But Drawbaugh claimed that this public 
use was without his consent, and therefore did not afEect him. It 
is also conceded by the United States, as well as daimed by the 
American Bell Téléphone Company, that this rejection of Draw- 
baugh was not final, because, as said by the United States, "it was 
still open to him to traverse the fact, and hâve the question settled 
by public use proeeeding." , But it is said by the United States that 
the patent olBce could easily hâve disposed of Drawbaugh, because 
at that time the law was well settled that, under the statute of 1870, 
two years' public use, even without his consent, was fatal to him; 
and Manning v. Glue Co., 108 U. S. 462, 2 Sup. Ct 860, is referred 
to as settling this point. This case was not decided until May 7, 
1883. It did not in volve this question ; and what was said therein 
touching it was a dictum, and was never acquiesced in by Draw- 
baugh's solicitors. Whether the law can now be regarded as set- 
tled, in view of Andrews v. Hovey (decided Nov. 14, 1887) 123 U. 
S. 267, 8 Sup. Ct. 101, in considération that it discusses the act of 
1870, now section 4886 of the Eevised Statutes, as well as the act 
of 1839, we need not consider. The American Bell Téléphone Com- 
pany was compelled, with référence to the progress of this applica- 
tion, to meet the practical condition of things, and we must put 
ourselves in that position. Therefore, whatever may now be said 
as to the theoretical side of the law, it is more appropriate to the 
purposes of this case to observe that Drawbaugh's solicitors did 
succeed in practically retaining his application under adjudication 
by the patent office, until near the close of October, 1891, as already 
stated. 

But Drawbaugh made another difficulty, of perhaps a more serious 
character. Thevigor and pertinacity with which the Drawbaugh appli- 
cation was maintained in hostility to the Bell interest went to such 
an extent that we may well infer from the record that even if the 
position of the United States, substantially to the eiïect that the 
American Bell Téléphone Company is to be judged of in its perform- 
ance of a légal duty accord ing to its pecuniary ability, was sound. 
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it would be offset and neutraJized by thé financial resources, skill, 
and Personal importance of whomsoever eontrolled the Drawbaugh. 
interests. Net only was Drawbaugh. pressing his own application, 
but it is admitted by the United States that he was opposing the 
issue of a patent on the Berliner microphone, on the ground of prior 
invention by himself, and was ready to file affldavits in support of 
his contention. What thèse affldavits would mean will appear from 
the f act that the Drawbaugh Case, in ail its aspects, as opposed either 
to Bell, Edison, or Berliner, was a unit, and in either aspect involved 
the great bulk of the facts considered in The Téléphone Cases, 126 
U. S., occupying that entire volume (8 Sup. Ct. 778), and finally divid- 
ing that court by three judges in favor of Drawbaugh to only four 
against him. It was claimed by the United States at one point that 
this litigation did not involve the microphone, but, with a clear in- 
consistency, the United States, at another point in its argument at 
bar, rested one of its propositions as to the alleged duty of the com- 
raissioner at a certain crisis on the distinct ground that the circuit 
court had decided that Drawbaugh did not invent the microphone. 
The fact is that the entire dispute as between Drawbaugh, on one 
side, and Bell, Edison, and Berliner, on the other, turned on one and 
the same question, namely, the truth or falsity of Drawbaugh's 
storj'j so that, as testifled to by the président of the American Bell 
Téléphone Company, if Drawbaugh's story was substantially true, 
it eut up by the roots ail that Edison and Berliner had done. There- 
fore, the aflidavits which the United States say Drawbaugh was 
ready to aie, with those in response, might be équivalent to the 
substance of the case found in 126 U. S. and 8 Sup, Ct. 778. 

At one point in the argument the United States stated that the 
condition in June, 1882, was as follows: 

•'The examiner was refusing to Issue Berliner's patent because Drawbaugh 
had an application pending for the same Invention. He was refusing to ap- 
prove Drawbaugh's clalms because they were barred by public use. He could 
not déclare an interférence untll that tejection was overcome, and he knew 
that it could not be overcome. Hère was a deadlock!" 

In partial explanation of this apparent deadlock, it is to be said 
that the practical construction of section 4904 of the Bevised Stat- 
utes touching interférences, as given it by the patent ofiftce, is to the 
effect that no interférence can be declared involving the claims em- 
braced in any application, until those claims hâve been found to 
be patentable independently of the possible resuit of the interfér- 
ence. Therefore, the practice has been, on discovering claims appar- 
ently interfering, to hold back both applications until the patent- 
ability of each is determined, and then déclare an interférence. This 
produces very much the same resuit, so far as delay is concerned, as 
would follow if, with an ordinary bill of interpleader, no parties could 
be made to it, until after the right of each person sought to be 
made a party had been determined as against ail the world except 
the other intended parties. By the admission of ail, the course of 
proceedings had crystallized into that form, and the American Bell 
Téléphone Company is not subject to just criticism if it accepted it 
as it found it 
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In response to the solicitor of the American Bell Téléphone Com- 
pany the examiner wrote him on June 9, 1882: 

"As at présent advised, it is bellered tliat the clalms presented may be al- 
lowed; but final action in this case must be suspended In view of probable 
Interférences wlth otber pendlng applications, wblch wlll be declared as soon 
as possible." 

It is admitted that the "other pending applications" included 
Drawbaugh. Nothing further was heard in this direction until Octo- 
ber 8, 1883, when the solicitor having in charge the Berliner applica- 
tion wrote the commissioner, referring to this letter of June 9, 1882 : 

"Slnce then I bave been awaiting the offlcial action. I beg to call attention 
to the case, and ask that it may receive action." 

The United States urge strenuously that the ofiScial record shows 
inaction between the dates of June 9, 1882, and October 8, 1883. 
The proofs of the informai proceedings show otherwise; but this is 
rendered of no conséquence by the reply of the patent ofiûce, which 
came promptly within a few days, as follows: 

"In response to applicant's letter filed Oct 9, 1883, It Is stated that further 
action in this case on the part of the office must be still further postponed, 
until the conditions of interfering applications will permit the déclaration of 
interférence, which seems unavoldable." 

This renders unnecessary any considération of the intervening 
period last referred to, because ail the rules of equity require that it 
should, under the circumstances, be accepted as the adjudication by 
the United States, through the only ofiQcials to whom the respond- 
ent corporation could apply, that efforts during that period on the 
part of that corporation would hâve been unavailing. But the sub- 
stantial complaint of the United States cornes down to the proposi- 
tion that during this period the application was suspended, and the 
patent held from issue, for "a single, continuons, and wholly insuf- 
flcient reason." This reason is stated to be the awaiting of the dé- 
cision of the Drawbaugh suit, embraced in The Téléphone Cases, 126 
U. S. 1, 8 Sup. et. 778, by virtue of an alleged agreemént, to which it 
is said the commissioner of patents, the Bell Company, and Draw- 
baugh were ail parties. The United States claim that this arrange- 
ment, whatever it was, was in terms an agreemént, and an unlawful 
one. There was no allégation in the bill to this effect, nor do the 
proofs support it. There was undoubtedly a common understand- 
ing and a common consent. It is testified positively that the com- 
missioner shared this common understanding, and that he personally 
understood the whole situation. We hâve already alluded to the 
testimony of the président of the respondent corporation to the ef- 
fect that, if Drawbaugh's story was substantially true, it eut up by 
the roots ail that Edison and Berliner had done. He also added that 
the quickest thing to do was to try the case in the court where it 
was, and that, by common consent, the Berliner application waited 
till the détermination of that suit. The examiner at one time in 
charge of thèse conflicting applications also testified that he felt, 
and believed it was felt and understood by ail parties, that it would 
be a much quicker and more satisfactory way of determining the 
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whole question to await the décision of the courts. He also testi- 
fled that it was the tacit understanding between the office, and, as 
he understood, the parties in interest, that the proceedings then 
being had in the courts would be the best solution of the difficulty. 
When this agreement, arrangement, or understanding, whatever it 
was, was first entered into, has not been pointed out to us; but the 
correspondence, to which we hâve already referred, between the 
office and the soliciter of the défendant corporation, running to 
October, 1883, indicates that it had not taken form at that date, or 
that it was understood that it was purely of an indefinite char- 
acter, especially with référence to the time for which it was to 
run. It may also be questioned whether, when it first took form, 
it extended beyond awaiting the décision at the circuit. How- 
ever this may hâve been, there is nothing in the case to show 
that the parties undertook to enter into an agreement. The évi- 
dence and the reason and probabilities of the thing satisfy 
us that whatever common consent there was to abide the resuit of 
the litigation was the conséquence of the independent judgment, 
formed fairly and honestly, — at least by the ofScials of the patent 
office and by the représentatives of the American Bell Téléphone 
Company, — that on the whole this was the best thing to do; and 
the common consent consisted only in the interchange of thèse views. 
New, can it be said that, under the circumstances, this common 
judgment, and the so-called "common consent" arising from it, were 
not wise? Before we can condemn, we must put ourselves in the 
position of the parties at the time, with ail the surrounding difflcul- 
ties, and assume to understand them better than the gentlemen con- 
cerned on either side, viith the extensive practical expérience which 
ail of them possessed. But assuming that it was not wise, that, 
under the circumstances, the commissioner made an error of judg- 
ment, that it was his duty to hâve proceeded regardless of the 
pending litigation, and that also the American Bell Téléphone Com- 
pany committed an error in sharing his judgment, is this court to 
impose on this corporation the penalty of losing its valuable patent 
on that account, and give the United States, whose offlcers also 
shared in the same error, the entire benefit of the penalty? On 
every principle such a conclusion would be an outrage on justice, 
and in violation of the fundamental rules by which the law refrains 
from imposing punishments on parties who honestly exercise their 
judgments under the existing circumstances, especially circumstances 
of difficulty. The United States claim also that the position was 
changed when the décision was made at the circuit in the litigation 
referred to in December, 1885. In speaking of this litigation while 
in the circuit court, we will, for convenience, though somewhat in- 
accurately, describe it as "The Téléphone Cases." In direct incon- 
eistency with their proposition, made in another connection, that 
the microphone was not in issue in this litigation, the United States 
in this connection insist, as a substantial and important proposition, 
that it was at this time decided that Drawbaugh never invented the 
microphone at ail. Assuming this ail to be true, and that the de- 
v.68F.no.5— 36 
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cision on appeal to the suprême court should not hâve been awaited, 
yet there can be no criticism against the American Bell Téléphone 
Company on this score. The examiner testifles that, soon after the 
décision of the circuit court, its soliciter urged the passage to a 
patent of both the Berliner and Edison applications. The resuit of 
this was that the examiner, who testiûes that he acted on his best 
considération, made personally the communication to the commis- 
fiioner, of April 23, 1886, to which we bave already referred, asklng 
his direction touching this request. His reply was given on April 
24, 1886, to which we hâve also already referred, not granting the 
request and suggesting the déclaration of an interférence. This, 
under the law as understood at the patent office, was impracticable, 
as we hâve already explained. The American Bell Téléphone Com- 
pany had done ail that reasonable usage required of it, and after this 
the case drifted along until the décision of the suprême court was an- 
nounced in March, 1888, and the third period commenced, which we 
hâve already disposed of. 

The events which we hâve recited give us another opportunity of 
showing the inability of the United States to furnish a practical 
rule by which to test the high degree of diligence which they re- 
quire. On being asked what course was practicable at this period 
to answer their demands in this direction, they seem uncertain what 
method should hâve been adopted. The United States at one point 
say that the commissioner could hâve read the évidence in the 
infringement case (meaning The Téléphone Cases) for himself, and 
decided the question of priority on the f acts there shown. Of course, 
a request of the commissioner to do this, or to cause it to be 
done by any one in the office, would hâve been fruitless. The prin- 
cipal suggestion of the United States on this score was worked out at 
great length, and apparently with much labor, but it need be only 
briefly stated by us. It commences by explaining a practice of the 
patent office, which came into force February 6, 1883, by which, 
on an issue of public use, hostile affldavits cannot be flled except 
subject to cross-examination by the applicant. It then suggests 
that, on the strength of the applicability of this practice, an issue 
of prior invention might hâve been made. It is said this would 
not hâve been strictly an adversary proceeding, as it would hâve 
been solely for the information of the commissioner; that, there- 
f ore, it would hâve been under his control ; and that, instead of per- 
mitting the examination of the mass of witnesses who testifled in The 
Téléphone Cases, the commissioner might hâve said to Drawbaugh, 
^'Produce a dozen of those who know most about ybur invention, 
examine them in the présence of Berliner, and let him cross-examine 
them!" or, the United States say, the commissioner might hâve 
flxed a limit of time, instead of the number of witnesses, and then 
there would hâve been no excuse even for consuming more than 60 
days in the investigation. But for this proposed method of pro- 
ceeding the United States show no hewn path. There is no évi- 
dence in the record that any such proceeding ever took place in the 
patent office. It is likewise merely theoretical. The practical sum- 
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ming up of ail thèse various suggestions is that the American Bell 
Téléphone Company is in eflect censured for not reforming the 
practice and the oflflcials of the patent office. We think this de- 
mand is without parallel or précèdent; that the case may justly be 
stated in this form; and that, when thus put, it shows itself so 
revolutionary as to require the légal mind to reject it on the mère 
statement. 

The case has been strenuously pressed on the court as one to 
which should be applied the légal maxim, "Sic utere tuo ut alienum 
non laedas." But the attempt to apply this merely brings us back 
to the investigation of the same légal propositions. The United 
States seem to assume, as is frequently done, that this is a maxim of 
universal benevolence, and that the word "laedas," and the word 
"injure," into which it is commonly translated, are each to be used 
in the gênerai sensé, and not in that of the law. This is entirely a 
mistake. The words are used in this connection in their primary 
and technical sensé. LiteraJly translated, the matter relates only 
to injuries committed to property; but Broom's Légal Maxims, in 
the note to page 327, gives as its true substantive meaning, "So use 
your own property as not to injure the rights of another;" and in 
the text he states the gênerai rule to the same effect He sums up 
his discussion touching this maxim by laying down the principle 
that one must use and enjoy his own property so as "not to affect 
injuriously the rights of his fellow subjects." He also says, in 
the same summing up, that, where rights conflict, we must consider 
whether their exercise is not restrained by the existence of some 
duty; "and," he continues, "whether such duty be or be not imposed, 
must be determined by référence to abstract rules and principles of 
law." So it is plain that no attempt to apply this maxim would re- 
lieve us from the necessity of doing what we hâve already done; 
that is to say, from ascertaining from sources outside of the maxim 
what obligations the law imposed on the American Bell Téléphone 
Company under the circumstances of this case. 

We hâve thus shown, by testing at various points, that the 
United States give no practical rule for measuring in this case the 
obligation demanded by them; that is to say, "an extraordinary 
duty, which could be discharged only by the greatest possible dili- 
gence in the prosecution of the application." Therefore, if there 
was any such obligation, the United States hâve failed to meet the 
burden resting on them of proving that any lack of compliance with 
it had any practical resuit in producing the delays complained of. 
It would, indeed, be qnite plausible to déclare that the American 
Bell Téléphone Company, with ail its resources, could hâve found 
some way to break the deadlock if it had earnestly desired so to 
do. This is, in fact, what the United States say. Perhaps this is 
true. But the courts hâve never yet been vested with authority 
to deprive any person or corporation of property or rights on the 
strength of any such mère assertion, nor without allégations and 
proof s in a deflnite and practical form. The lack of thèse, under 
the circumstances we hâve explained, aids the proposition that 
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there is no such obligation, as claimed by the United States. Tliere is 
no précèdent brought f orward by the United States to support their 
position, nor bas this court found any, either in this department 
of the law or in any other. Nor does the proposition of the United 
States rest on any principle which can be supported by authority 
from any quarter; or by any method of reasoning which connects 
it with any f undamental légal doctrine. By granting a patent for a 
meritorious invention the United States parts with nothing which 
it before had, but only recognizes and supports for a limited period 
the équitable title of the patentée. We think this is the first in- 
stance in which either the people or the king, wherever the com- 
naon law prevails, has sought to revoke by légal proceedings, on the 
ground of imputed or merely légal fraud, a grant of this character, 
issued to a subject after fuU officiai knowledge of ail the facts, 
where there has been no deceit, collusion, or corruption, and where 
the subject duly complied with ail statutory and departmental re- 
quirements, merely because the officers in charge hâve been dilatory, 
and the subject failed to use zeal in spurring them on. The law 
goes quite far enough in protecting the state against the acts and 
omissions of its agents, without our pushing it to the extrême of 
adopting this heretofore unheard-of proposition. We do not, how- 
ever, intend to hâve it inferred that we hâve determined that the 
law requires any degree of diligence beyond a compliance with statu- 
tory provisions, officiai régulations, and the formai demands from 
time to time of the public officiais charged with duties under the 
patent law. We do not détermine that any degree of lâches what- 
ever will forfeit a patent once granted, reserving, of course, cases of 
abandonment, and other cases where, through lâches, the equities 
of strangers hâve become established, neither of which classes are 
involved in the suit at bar. Congress, in sections 4894 and 4904 of 
the Revised Statutes, established certain iixed periods for giving 
progress to applications for patents, which the suprême court has 
so far recognized by analogy as to apply the limitation to a bill in 
equity flled under section 4915 of the Eevised Statutes. Gandy v. 
Marble, 122 U. S. 432, 7 Sup. Ct. 1290. The United States ask us 
to establish a period of limitations other than ûxed by statute, and 
we do not décide that, under any circumstances, we hâve any au- 
thority so to do. We merely détermine that the case of extrême 
diligence, as made by the United States, cannot be maintained. 

While the delay in this case was unusual, it was not u - . ^ce" 
dented. We hâve referred to Smith v. Vulcanite Co., 93 U. S. 48fi, 
where the patent was granted nearly 9 years after the application 
was filed, and nearly 12 years after the caveat was deposited in the 
patent office. The appellants hâve shown from the record that, 
dur in g the two years of 1893 and 1894, 49 patents issued, with 
an average of 10 years after the applications were flled, 10 of them 
10 years or over, and severaJ of them 14 years or over; and they 
well observe that the number of thèse long-pending cases is enough 
to show that something in the patent-office System produces them. 
Although the case shows that the applications of commissionera 
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to congress hâve been fruitless for relief, yet, so far as we can dis- 
cover, tke executive departments must still turn for tliat purpose 
in tliat direction, and not to the courts. 

The second ground of complaint of the United States is stated 
in the foUowing language: 

"On September 3, 1880, Berliner filed an application whlch professed to be 
a division of hls application of June 4, 1887, on which division a patent was 
granted November 2, 1880, numbered 233,969, whlch patent was asslgned îo 
the Bell Company on April 1, 1881. It is alleged in the bill that this patent 
covers the Invention described and claimed in the patent in suit No. 463,569, 
and that it exhausted the authority of the commlssioner in respect to that 
invention, and that the commlssioner was therefore without jurisdictlon to 
Issue the subséquent patent." 

At the bar the United States rested on this point on Miller v. 
Manufacturing Co., 151 U. S. 186, 14 Sup. Ct 310, already referred 
to. The principle of this décision is évident, and was stated as 
early as 1865, in SufEolk Co. v. Hayden, 3 Wall. 315; and it appears 
from the record that it was recognized by the patent office before 
Miller v. Manufacturing Co. was decided. We may remark that 
the facts in the case at bar on their face are not like those of Miller 
V. Manufacturing Co., as hère the two patents claimed to interfère 
were not issued to the same applicant; and the acquirement, after 
it issued, by the American Bell Téléphone Company of the Berliner 
patent of November 2, 1880, would not necessarily estop the as- 
signée. Nevertheless, as this point is not made in the answer, it 
may be that the case raises an estoppel, of which the parties were 
aware, not brought to the attention of the court. Therefore, we 
are compelled to investigate this question independently of this 
suggestion. This statement of the issue renders it unnecessary to 
refer to the pleadings, except to so much of the answer of the 
American Bell Téléphone Company as allèges that the question now 
raised by the United States was, in the progress of the application 
for the patent for the Berliner microphone, made the subject of 
spécial considération by the examiner and the board of examinera 
in chief. The examiner on this point decided against the American 
Bell Téléphone Company, as assignée of Berliner, but the board 
rêver sed the examiner; so that, in conséquence thereof, the patent 
now in dispute was duly and formally issued. The examiner and 
the board had before them ail the facts bearing on this branch of 
the case which we now hâve, and understood the law as stated 
anew in Miller v. Manufacturing Co.; so that the patent was issued 
under no mistake of either law or fact. The most that can be 
claimed by the United States is that the ofScials of the patent 
office, having ail the law and facts before them, erred in the exercise 
of their free judgment in the détermination that the earlier patent 
did not cover the invention described and claimed in the later one. 
Even were this so, the resuit was not a mistake tn the sensé of the 
law in its application to the cancellation of deeds and other instru- 
ments; but it was merely an erroneous détermination of the ulti- 
mate fact deduced from the primary facts, ail of which were known. 
As we are clear that this proposition of the United States cannot 
he sustained on the law, even admitting the facts to be as claimed, 
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we will not undertake to détermine the question of the substantial 
identity of the respective claims of the two patents, or any of them. 
We prefer to leave that without préjudice, in the event it hereafter 
involves other individual or corporate rights. 

As we hâve already said, U. S. v. American Bell Tel. Co., 128 U. 
S. 315, 9 Sup. et 90, came before the court as a pure case of inten- 
tional, positive fraud, and the court there was careful to say, on 
pages 355 and 356, 128 U. S., and page 90, 9 Sup. Ct, as follows: 

"It may be possible that a patent would not be absolutely void wliere the 
patentée was not really the first inventer, and the act of congress raade pro- 
vision that any man sued for an infringement of such patent might prove 
that the patentée was not the original discoverer or inventor. But we do not 
décide hère whether a patent is absolutely vold because the patentée is not 
the first inventor, nor whether a court of equity should set aside a patent 
where the party had obtained it without fraud or deceit, believing himself to 
be the first inventor. It is sufflclent for the présent case, in which, on demur- 
rer, we wish to décide nothlng more than Is necessary to détermine whether 
the défendants should be called to answer the bill, to say that the charge hère 
is that he knew he was not the first Inventor, and that hls efforts to procure 
the patent were fraudulent, because he was aware that he was obtaining a 
patent to whlch he was not in law or equity entitled." 

Theref ore, it must be said that U. S. v. American Bell Tel. Co. does 
not in terms reach the case at bar. Nevertheless, the principles 
underlying the assumption of jurisdiction in that case, coupled 
with other décisions of the suprême court, especially those touching 
bills in equity to set aside patents under the land laws of the United 
States (U, S. v. San Jacinto Tin Co., 125 U, S. 273, 285, 8 Sup. Ct 850), 
seem to support jurisdiction on the same basis wliich supports the 
ordinary bill in equity brought to cancel an instrument obtained 
through fraud, accident, or mistake, and to give the United States 
the same broad relief which would be given to an individual. In 
référence to this proposition, we agrée with the United States that 
a bill of this nature would lie in a case of "mistake," as that word 
is properly understood in the branch of the law touching this topic, 
except so far as the peculiar provisions of the patent statutes may 
limit the gênerai rule. We are also clear that such a bill would 
lie where there was a clear exercise of excess of power, still using 
thèse terms in the proper sensé as relating to this branch of juris- 
diction. 

It is hardly claimed that the circumstances of the case at bar show 
"mistake" in the proper sensé of the word in this connection, and the 
facts to which we hâve referred make clear that such a proposition 
could not be maintained if made. Ordinarily, the mistake which 
the equity courts relieve is something substantially différent from 
mère error of judgment, based on full knowledge of the facts and 
law; and, although there may be exceptional cases arising from 
extrême circumstances, it could not be claimed that this is one of 
them. The main question, therefore, is whether the issuing of the 
second patent to the same applicant for the same invention, under 
such circumstances that it was not clearly manifest the inven- 
tions were the same, and that there might be a reasonable dif- 
férence of opinion on the point of identity, involved, in the view of the 
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statutes touching patents, such an excess of power as would justify 
a court in equity in rescinding the second patent thus issued. We 
cannot put the case more strongly than this in favor of the United 
States, because, at the best, it must be admitted by the United States 
that there is a reasonable doubt on the point of identity. It will 
be seen that this question opens a broad fleld, because if this court 
can be called on in equity, on the suggestion of the United States, 
to rescind a patent merely on this ground, it may in the same way 
be required to investigate every question which lies behind the 
issue of a patent, including those of novelty, usefulness, public use, 
and anticipation. The distinction which the United States seek to 
make between the case at bar and cases which might involve the 
other issues, as of novelty, usefulness, public use, and anticipation, 
are clearly not well founded. Some extrême supposed examples 
which the counsel put do not help in sustaining thèse distinctions, 
but only illustrate the fact, which must be freely admitted, that, 
with référence to any of thèse varions topics, there may be such 'ex- 
ceptional cases as to show a clear error, within the meaning of this 
branch of the law, thus involving an excess of power. Such ex- 
amples, for instance, as that of the commissioner issuing two pat- 
ents to the same applicant in identically the same terms, are easily 
disposed of without involving any gênerai principles. 

We are satisfied that the statutory provisions touching the patent 
office are sui generis, and contain in themselves peculiarities, which 
render inapplicable certain rules and décisions otherwise of an anal- 
ogous character. This fact is well noted in Orchard v. Alexander, 
157 U. S. 372, 385, 386, 15 Sup. Ct. 635. Section 4911 of the Revised 
Statutes provides that if an applicant, except a party to an inter- 
férence, is dissatisiied with the décision of the commissioner, he 
may appeal to the suprême court of the District of Oolumbia; and 
section 4914 provides that the décision of that court shall govem 
the further proceedings in the case. Section 4915 also provides that 
if the patent is refused, either by the commissioner or by the su- 
prême court of the District of Oolumbia, the applicant may hâve 
remedy by a bill in equity, the détails of which need not be further 
explained, except to say that, as we hâve already said, it was de- 
cided in Gandy v. Marble, 122 U. S. 432, 7 Sup. Ot. 1290, the two- 
years limitation found in section 4894 applies to it. There can be 
no question that the spécial and summary appeals thus provided for 
în behalf of an applicant for a patent reach the case where a sec- 
ond patent is refused, for the reason which, it is claimed in this 
case, renders the patent in issue void. Butterworth v. Hoe, 112 
U. S. 50, 63, 5 Sup. Ct. 25. The statute thus gives the applicant a 
remedy of a spécial and summary character, which he can avail him- 
self of when ail the facts are fresh and the parties cognizant of them 
are at hand. Of course, fraud always vitiates, and every spécial 
remedy is subject to that gênerai rule; but to assume in this case 
jnrisdiction to annul this patent for the reason we are now con- 
sidering is to deprive applicants for patents of resort to the spécial 
tribunal, under spécial circumstances, given them by the statute. 



568 FEDEKAL RSPOBTEB, Vol. 68. 

This we hâve no right to do, eTen though the same statute has net 
given the United States the same summary appeal. The proceed- 
ings in the suprême court of the District of Columbia are between 
the United States and the applicant, and, by express provision, do 
not preclude individuals interested to contest a patent Those un- 
der section 4915 hâve a like limited effect, although they may extend 
so far as to bar a person holding an alleged interfering patent. 
Thus, congress has established a spécial System, ending in a judicial 
détermination, for the purpose of deciding, as between the applicant 
and the United States, the very issue now before us. We cannot 
disregard the implied command of the law that we shall not inter- 
fère, by any gênerai rules of jurisprudence, with spécial rights thus 
expressly provided for. Orchard v. Alexander, already referred to, 
on pages 385 and 386, 157 U. S., and page 635, 15 Sup. Ct, recognizes 
tMs principle, in that it substantially déclares that the statute pro- 
vision to which we hâve just referred deprives the secretary of the 
interior of the jurisdiction with référence to the patent office which 
he possesses with référence to procee-lings in the gênerai land office; 
and, by parity of reasoning, the same provisions likewise clip our 
jurisdiction. 

A further examination of the statute brings out even a more posi- 
tive conclusion touching this issue. Section 4916 of the Revised 
Statutes, touching reissues, provides that "whenever any patent is 
inoperative or invalid," for the reasons therein stated, "the commis- 
sioner shall • ♦ ♦ cause a new patent * * • to be issued 
to the patentée," and so on. By the frame of this statute, the juris- 
diction of the commissioner dépends nominally on the fact that the 
patent Is inoperative or invalid. As against alleged infringers, and 
aa between alleged interfering patents, the statute has been strictly 
constrûed, so far as the powers of the commissioner are concerned, 
although we are not aware that any issue touching them has arisen 
as between the United States and a patentée. The expressions cited 
by the United States from Seymour v. Osborne, 11 Wall. 516, 545. 
even if applicable to a suit in behalf of the United States, may well 
be understood to rest on the peculiar form of this section in this 
particular, But section 4893, authorizing the original issue of pat- 
ents, is framed in an entirely différent manner, and reads: 

"On the flllng of any such application and the payment of the fées requlred 
by law, the commissioner of patents shall cause an examination to be made of 
the alleged new invention or discovery; and If, on such examination, It shall 
appear that the clalmnnt Is Justly entltled to a patent under the law, and that 
the same Is sufficlently useful and important, the commissioner shall issue a 
patent therefor." 

The language is quite positive in making the power of the com- 
missioner to issue a patent dépendent on the resuit of his own 
examination; that is, on facts as he flnds them, and not on facts as 
they actually exist. Therefore, it is not easy to understand how the 
détermination and act of the commissioner in issuing any patent 
which, on examination as required by that section, seems to him to 
be suitable to be issued, can be ultra vires, though, as already said, 
there may be cases of such glaring error appearing on the face of the 
transaction as to be exceptional and outside of the ordinary rule. 
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In several late cases the nature and eflect of the déterminations of 
the commissioner based on thiis section haye been stated by the su- 
prême court, although not in such connection as to directly settle 
the question we are now considering. In Morgan t. Daniels, 153 
U. S. 120, 124, 14 Sup. et 772 (a bill in equity resting on section 
4915, to wMch we hâve already referred), the court said that eyen a 
proceeding of that nature, expressly authorized by statute, was an 
application to the court to set aside the action of one of the exec- 
utive departments; so that the proceeding was "something in the 
nature of a suit to set aside a judgment." In Orchard v, Alexander, 
the court said, on pages 378 and 379, 157 U. S;, and page 635, 15 
Sup. et., that, although the action of a department in a matter of 
this nature was executive, at the most only quasi judicial, and not a 
purely judicial act, yet such a détermination may be made by statute 
'final and conclusive. In Boyd v. Hay-Tool Co., 158 U. S. 260, 261, 15 
Sup. et 837, the court applied thèse principles to the question of the 
identity of différent patents issued by the patent office. In none of 
thèse cases were the United States a party, and expressions of this 
character cannot always safely be exchanged from opinions filed in 
suits between individuals to suits of the character at bar, and the 
reverse; yet they ail indicate generally the nature of a finding of 
the commissioner of patents as the resuit of the examination which 
the statute provides shall be made by him. 

In land grant cases to which the United States hâve been a party, 
the ruie bas been laid down in the broadest and strongest terms. 
In U. S. V. Marshall Silver Min. Co., 129 U. S, 579, 588, 9 Sup. et. 
343, the court, referring to the officiais of the land department, said 
as follows: 

"If the ofllcers of that department of the govemment hâve acted wlthin the 
gênerai scope of their power, and without fraud, the patent which bas issued 
after such proceedlngs must remain a valid Instrument, and the court wlll 
not Interfère, unless there Is such a gross mlstake or violation of the law 
■which eonfers their authority, as to demand a cancellatlon of the Instrument" 

In U. S. y. ealifomia & O. Land Co., 148 U. S. 31, 43, 13 Sup. Ct 
458, the court fully reaffirmed this statement of the law. In Cath- 
olic Bishop of Nesqually v. Gibbon, 158 U. S. 155, 15 Sup. Ct. 779, 
the court finally laid down the broad rule that, "in the administra- 
tion of the public lands, the décision of the land department upon 
questions of fact is conclusive, and only questions of law are review- 
able by the courts." That the court intended this to cover issues 
between the United States and patentées is plain, because it cited 
in support of this proposition numerous cases of that character; 
and we use thèse expressions so far only as they touch that class of 
issues. 

We hâve shown that the action of the commissioner, so far as this 
issue we are now considering is concerned, was merely a filnding of 
the ultimate facts from other facts, ail of which were known to the 
officiais, and was therefore part of the ordinary workof the office, and 
the principle which we thus use in the interprétation of section 4893 
is one of very gênerai application. It is illustrated in numerous de- 
partments of the law, where acts are done by public or corporate 
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officiais, as the resuit of inrestigations authorized to be made by 
themselves, none more noticeable than in ihe great inass of municipal 
and other public bonds which bave been supported by tbe courts 
on tbe strengtb of tbe certificates of local ofQcers, directed to make 
findings of tbe preliminary conditions required by statute. We 
tbink its application to this case makes it clear that, witb tbe 
possible extrême exceptions wbicb we bave cbaracterized, tbe stat- 
ute vests in tbe commissioner of patents autbority to issue ail sucb 
patents as on examination he deems proper to issue; tbat none tbus 
issued are issued ultra vires; tbat ail sucb are witbin tbe scope of 
bis powers, witbin tbe meaning of tbe expressions we bave cited 
from tbe suprême court; and tbat tbere is notbing in tbis case wbicb 
excepta it from tbis gênerai rule. But we bave pursued tbe matter 
already further tban was necessary. It is clear, on tbis part of tbe 
case, tbat we are barred from taking jurisdiction by reason of tbe 
statute provisions wbicb give spécial remédies to an applicant wbose 
patent is refused, and, passing by tbis, tbat also tbe issue of tbis 
patent was witbin tbe scope of tbe autbority of tbe commissioner; 
and no mistake being proven, and no otber équitable ground ap- 
pearing, we cannot revise bis action in tbis suit. 

Tbe United States bave flled a motion in tbis court praying that, 
if we flnd for tbe appellants, we will reserve leave to the circuit 
court to permit an amendment at bar, alleging tbat tbe American 
Bell Telepbone Company did directly agrée witb tbe représentatives 
of tbe Drawbaugb application tbat tbe détermination by tbe patent 
ofiSce of tbe question of priority sbould abide tbe décision in Tbe 
Telepbone Cases; tbat tbese parties, acting in concert, did procure 
tbe commissioner of patents to consent to sucb postponement; and 
tbat tbus tbe American Bell Telepbone Company, by its own act, 
procured tbe postponement of tbe décision of priority, without neces- 
sity or rigbt, in violation of its duty to speed tbe patent for tbe 
micropbone. We bave already found tbat, as tbe record now stands, 
it contains no proof to sustain an allégation of tbis character. Tbere- 
fore, an amendment of tbis nature would require tbe opening of tbe 
record below for furtber proofs. It is not at ail a case wbere a 
complainant bas proved his case, but bis allégations are found by tbe 
appellate court to be inapt. To graut tbis motion would, under tbe 
circumstances, violate ail tbe rules requiring diligence from parties 
complainant. 

The decree of the circuit court is reversed, and tbe case remanded 
to tbat court, witb directions to dismiss the bill. 



CHEMICAL RTJBBER CO. v. RAYMOND RUBBER CO. et al 

(Circuit Court, D. New Jersey. May 15, 1895.) 

i. Patents — Construction op ClaIms. 

Claims for treating rubber waste with sulphuric acid, designated as 
"strong," "of sufllcient strength," etc., lield to be indefinite and insufflcient 
In themselves, and requiring référence to tlie spécifications to ascertain 
■wtiat degree of strength was required. 
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S. Same. 

Where the spécifications of a patent for treating rubber waste with sul- 
phuric acid stated that "diluted" sulphuric acid was useless for the pur- 
pose, and that the invention rested upon the discovery that the rubber in 
the waste would resist the action of "strong" sulphuric acid, and that the 
strength would dépend upon the proportion of flber in the waste, held, that 
the claims should be construed as covering the use of sulphuric acid of 
practically the full strength. 

9. Same. 

Where the terms used In the spécification and claims Indlcate so clearly 
a particular meaning that no other can be reasonably attached to them, 
the patent must be construed In that sensé, even if this renders it Imprac- 
ticable and valueless. McOlain v. Ortmayer, 12 Sup. Ct 76, 141 U. S. 419, 
followed. 

4. Same— Process of Tbeatino Eubbbr Waste. 

The Mltchell patents, Nos. 300,720 and 249,970, for a method of recover- 
Ing rubber from waste by treating it with strong sulphuric acid at bolling 
beat, construed and limited, and Jield not infrlnged. 

This was a bill by the Chemical Rubber Company against the Ray- 
mond Rubber Company and others for alleged infringement of cer- 
tain patents relating to the art of treating rubber waste for the re- 
covery of rubber therefrom. 

B. F. Lee, for complainant. 

Francis T. Chambers, for défendants. 

DALLAS, Circuit Judge. Of the several letters patent men- 
tioned in the bill, two only are now relied upon, viz. patent No. 300,- 
720, dated June 17, 1884 (application flled May 5, 1881), to N. Chap- 
man Mitchell, for recovering rubber from waste, and patent No. 
249,970, dated November 21, 1881 (application filed May 19, 1881), 
to the same patentée, for recovering rubber from rubber waste. It 
is insisted that ail the claims of thèse two patents hâve been in- 
fringed by the défendants. Patent No. 300,720, expressly em- 
braced muriatic acid as well as sulphuric acid, but by disclaimer 
filed on January 8, 1894, ail mention of muriatic acid was omitted. 
Waiving, as not material to my considération of the case, the ob- 
jection which bas been urged against this disclaimer, the claims 
may be stated in conformity therewith, as foUows: 

"(1) As an Improvement in the art of treating rubber waste for the recovery 
of the rubber therefi'om, bolling said waste in sulphuric acid of a strength 
sufficient to eliminate and destroy the flbrous material with which the waste 
is combined, substantially as set forth. (2) The within-described process of 
eliminating woolen fiber fix)m rubber waste containlng the same, said mode 
consisting in boiling the waste in sulphuric or équivalent acid of sufficient 
strength to eliminate said woolen fibers, as set forth. (3) As an improvement 
in the art of treating rubber waste for the recovery of rubber therefrom, the 
process herein described, said process consisting in first boiling the waste in 
strong sulphuric acid, and then washing the mass resulting from the acid 
treatment, ail substantially as set forth." 

The only claim of patent No. 249,970 is as f ollows : 

"As an improvement in recovering rubber from rubber waste, wherein the 
rubbor waste is boiled in strong sulphuric or muriatic acid, the process ot 
bringing sueh acid Into immédiate contact with ail portions of the mass, which 
consists in ejecting steam into the strong acid in the tank containlng the mass. 
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whereby the steam pénétrâtes every portion of the mass and carries the add 
with it, as speclfled." 

SéTeral questions hâve been Yery ably argued by counsel wbich it 
is not necessary for me to discuss, for upon that one of them to 
which attention bas been chiefly directed I hâve reached a conclu- 
sion Tvhicb is décisive. What signiflcance is to be ascribed to the 
words "of a strength sufflcient," "of sufHcient strength," and "strong 
sulphuric acid," as they occur in the claims of patent No. 300,720; 
and to the words "strong sulphuric or muriatic acid," as contained 
in the claim of patent No. 249,970? This inquiry is of controlling 
importance, because, unless the phrases quoted are to be so in- 
terpreted as to include sulphuric acid when very substantially 
diluted, the défendants hâve, unquestionably, not infringed. Much 
stress has been laid upon the fact that the défendants' expert has 
said that "it is, of course, true that if the claims be read without 
référence to the spécification of the patent they may fairly be con- 
sidered to be concise descriptions of the process used by the défend- 
ants." This witness assumed, however, that the claims should be 
read in connection with the spécification, and was of opinion that, 
being so read, they "should ail be understood to refer to the use of 
very strong acid," and in this I entirely agrée with him. It may be 
conceded that the défendants use acid of sufflcient strength, and, 
consequently, that what they do is concisely described in the claims; 
but still the fact remains that the claims themselves neither indi- 
cate what strength of acid is sufficient nor deflne what is meant by 
strong acid. Upon this most material point they supply no infor- 
mation whatever, and consequently a référence to the spécification, 
which as to thts matter is the same in both patents, is of necessity 
invited for such "exact description" of the invention as is requisite 
to enable any person skilled in the art to use the same (Rev. St. § 
4888); and that such référence was contemplated by the patentée 
himself is made quite apparent by the circumstance that in the 
spécification the information which the claims do not furnish is 
fully given. The spécification states that subjecting the waste to 
the action of heated solutions of caustic alkali or diluted sulphuric 
acid had been found to be valueless; but that the patentée had dis- 
covered "that the rubber in the waste will effectually resist the 
action of strong sulphuric acid heated to a high température." 
Thus we hâve strong acid opposed to, and contrasted with, diluted 
acid, and the natural déduction would seem to be that no acid which 
is substantially diluted can be the strong acid of the patent. Fur- 
ther on, it is said that "the strength of the acid and the quan- 
tity employed in respect to the quantity of material treated 
will dépend upon the proportion of fiber and impurities in the 
waste." This, of course, suggests that where, but only where, less 
than the usual proportion of fiber is présent, a weaker acid may be 
used, but this may mean that, under such circumstances, the in- 
herently weaker acid — muriatic as compared with sulphuric — can be 
relied upon; and, be this as it may, it plainly appears, from what is 
further said in the same connection, that wherever the ordinary 
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proportion of fiber is to be dealt with, sulphuric acid of practically 
the full strength of 66 degrees Baume, which the patentée says he 
had used in practice, must be employed, and that even to such acid 
"about one-twentieth of its weight of fluoric" — a stronger — "acid" 
may be advantageously added, "to facilitate the opération." Prom 
thèse statements, it is, I think, manifest that the sulphuric acid 
which the patentée intended to be used in the practice of his process 
is the strong sulphuric acid of commerce. But it is contended that, 
even if the acid is, at the outset, to be undiluted, yet the instructions 
of the patent inTolve its dilution in pursuing the process. This 
contention, however, is in conflict with the terms of the spécifica- 
tion. Its requirement that the acid shall, in the first instance, be 
of practically full strength, is not more clear than the direction 
that it shall remain so. "In carrying out my invention," says the 
spécification, "the acid is first deposited in the bottom of a tank or 
vat, into which the waste is then introduced, and the tank or vat 
closed." There can be no question as to the meaning of this lan- 
guage; and the procédure which it describes is so absolutely and 
unqualifiedly enjoined as to forbid any implication that it may be 
departed from or varied. No water is to be placed in the tank 
before the acid is put into it, for the acid is "first deposited"; no 
water is to be added before the introduction of the waste, for, hav- 
ing deposited the acid, the waste is "then introduced"; and water is 
not to be afterwards added, for, upon the introduction of the waste, 
the tank is "closed," and, as the spécification continues, "the acid is 
then heated," and the treatment proceeds to its conclusion. Fur- 
thermore, "we are told that the invention "is based upon the dis- 
covery that the rubber in the waste will effectually resist the action 
of strong sulphuric or muriatic acid heated to a high température," 
and this is said with référence to a French patent (to Faure, No. 
91,665, dated April 3, 1871) which calls for "sulphuric acid indicating 
53 degrees to 58 degrees Baume," which, though not quite of the 
strength which this patentée says that in practice he had used, is 
still a very strong acid. But, says the patent in suit, "Sulphuric 
acid, however, if employed at ordinary températures, or at any of 
the températures set forth or suggested by Faure, acts injuriously 
upon the rubber." The conclusion seems to be inévitable that 
Mitchell's invention, as he understood it, and intended that others 
should understand it, rested upon his alleged discovery that sul- 
phuric acid of the same strength as suggested by Faure, or even of 
greater strength, might be used, when heated as Mitchell proposed 
it should be; and in patent No. 249,970 it is especially mentioned, 
evidently as showing that the injection of steam "into the strong 
acid in the tank" would hâve no harmful effect, that "there can be 
no appréciable dilution of the acid by condensing steam." ï'hrough- 
out, and in both patents, it is made apparent, not only that dilution 
of the acid was not intended, but that any appréciable dilution of 
it would be inadmissible; and I am unable to accept the theory set 
up for the plaintiff, that a man of compétent skill, in carrying out 
the process, would, of course, assume that a considérable quantity 
of water was to be added to the specified contents of the tank. This 
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theory has been vigorously supported by the experts for the com- 
plainant, and has been, with equal emphasis, combated by the ex- 
pert for the défendants. I hâve read their testimony with care, but 
need net refer to it in détail. It is suiBcient to say that the patent 
is not simply silent on the subject of adding water, but, upon the 
natural and reasonable understanding of its terms, it positively pre- 
cludes the addition of water. The necessity for adding water could 
be learned only by independent experiments of a nature, not merely 
unwarranted, but which could not be conducted except in direct dé- 
fiance of the directions of the spécification. In short, I am con- 
vînced that any man, however skilled, who should undertake to 
practice the patented process, would necessarily be led, by its terms, 
to take the view of it which was urged upon the patent ofQce by 
the soliciter of the patentée, viz. that it "involves the subjection of 
the rubber waste to boiling in a strong undiluted commercial acid"; 
and that, therefore, the use of acid and water would be a material de- 
parture from it. It is objected to this construction of the patents 
that it renders them valueless, and the invention, as claimed, im- 
practicable; but as no other construction can, in my opinion, be 
reasonably put upon them, any conséquence which results, however 
serions, must be regarded as unavoidable. As "the language of the 
spécification and claim shows clearly what he desired to secure as a 
monopoly, nothing can be held to be an infringement which does not 
fall within the terms the patentée has himself chosen to express his 
invention." McClain v. Ortmayer, 141 U. S. 419, 425, 12 Sup. Ct. 76. 
The other matters which hâve been set up in défense do not call 
for discussion. If the patents are to be limited as I hâve indicated, 
the charge of infringement is without foundation; and upon this 
ground the bill is dismissed. 



THE CITY OF CHBSTER. 

NORFOLK & C. R. CO. v. THE OITY OF CHESTER. 

(District Court, E. D. Virginia. June 24, 1895.) 

CoLLisTON — Steamers in Harbor— Crossing Courses. 

Only a dire emergency will excuse a steamer navlgating a harbor from 
complying with rule 16, which requires her to keep eut of the way of an- 
other steamer with which she Is on crosslng courses, when the latter is on 
her starboard hand; and she is not excused by the fact that a third steam- 
er is on crosslng courses with her, in such a position as to be requlred to 
keep out of her way, there being sufflclent room for both to avold danger 
by a timely observance of the rule. 

This was a libel by the Norfolk & Carolina Railroad Company 
against the steamboat City of Ch ester to recover damages for a col- 
lision. 

Sharp & Hughes, for libelant. 

Richard Walke and A. P. Thom, for respondent 
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HUGHES, District Judge. This libel is brought for damages 
from a collision in Norfolk harbor on tbe morning of the 20th of 
January, 1894, between the steamtug Pinner's Point, belonging to tbe 
libelant, and a barge in tow of the steamboat City of Chester, the 
Pinner's Point and the barge striking each other port to port. The 
Pinner's Point had left Trugien's wharf, at the Portsmouth side of the 
harbor, and was making for the Norfolk & Carolina Company's 
wharf, on the Norfolk side. The Bay Line steamers' wharf and 
the Boston steamers' wharf are north of the Norfolk & Carolina 
wharf, for which the Pinner's Point was heading at the time of the 
collision. South of that wharf are the wharves of the compress 
Company, the Norfolk & Southern Company, Jones & Lee, and Camp- 
bell, and next to CamphelPs wharf is the ferry slip. The diagram 
filed in the eTidence shows that the distance between the wharf of 
the Bay Line boats and the ferry slip is about 2,250 feet, or 750 yards. 
When the Pinner's Point had got out into the harbor, and had 
straightened her course for the Norfolk & Carolina wharf, and was 
abreast of the ferry slip, she saw the City of Chester moving up the 
harbor with her barge in tow, abreast of the Bay Line wharf, about 
750 yards ofif. She at once signaled the City of Chester with one 
whistle. At that time the steamtug Martha Helen, with three 
Bchooners in tow, was abreast of the ferry slip, moving north down 
the harbor. She and the Pinner's Point were then abreast of each 
other, and about equidistant from the City of Chester. Signais had 
passed between the City oï Chester and the Martha Helen, when the 
Pinner's Point blew her one whistle to the City of Chester. The 
attitude of the three steamers towards each other at that time was 
that the Pinner's Point was about four points off the starboard bow 
of the City of Chester, on crossing courses, and that the City of 
Chester was five or six points off the starboard bow of the Martha 
Helen, on crossing courses. In thèse relative positions, the old rule 
19 (now 16) of navigation applied, under which it was the duty of the 
City of Chester to keep out of tlie way of the Pinner's Point, and 
of the Martha Helen to keep out of the way of the City of Chester, 
the duty of the Pinner's Point being to keep her course. The 
Georgia v. The Luckenbach, 67 Fed. 619; The Luckenbach v. The 
Georgia, 1 C. C. A. 489, 50 Fed. 129; The Breakwater, 15 Sup. Ct. 
99, 155 U. S. 252. 

The évidence does net show that the Martha Helen failed to 
comply with rule 19. She kept out of the way of the City of Chester, 
and went clear. The présence of the Martha Helen, in the relations 
she bore to the other two steamers on the occasion, could not hâve 
caused any change of duty on the part of the two other steamers. 
The distance was great enough to prevent an emergency, and I do 
not see from the évidence that any emergency arose to alter the 
duty of either of the three steamers. The collision occurred in con- 
séquence of the City of Chester's failing to keep out of the way of 
the Pinner's Point, — failing, in fact, to do anything tending to keep 
her out of the way of that steamer. The approach of the Martha 
Helen could not excuse the City of Chester from performing her 



576 FEDERAL REPORTEE, Vol. 68. 

duty. The distance between the Helen and the Chester was ample 
to allow both. the Helen to keep ont of the way of the Chester, and 
the Chester to keep out of the way of the Pinner's Point. The Pin- 
ner's Point kept her course as directly as was practicable. The 
Chester failed to port her helm, when signaled by the Pinner's Point, 
and, by so failing, produced the collision. She could hâve kept out 
of the way of the Pinner's Point, and did not. 

There is no more important rule of navigation for harbors than 
rule 19 (now 16). The enforcement of this rule by the courts is an 
imperative duty. Nothing but the closest and direst emergency can 
excuse a steamer running in a harbor f rom scrupulously obeying rule 
19 (16). I must enforce it in this case, and hold that the collision 
complained of was f rom the fault of the City of Chester. 

I will merely allude to one or two matters presented in the évi- 
dence. Some of the witnesses express the opinion that the Pinner's 
Point and the Chester were in the seventh situation when the Pin- 
ner's Point blew its one whistle. This is équivalent to contending 
that the Pinner's Point was abeam of the Chester at that moment. 
On the contrary, one vessel was abreast of the ferry slip, and the 
other abreast of the Bay Line wharf, havlng the first-named steamer 
five points on her starboard bow, and about 750 yards distant. CEvi- 
ously, the seventh situation was out of the question. 

It is also Intimated on behalf of the respondent that the Pinner's 
Point, in order to avoid the Martha Helen, deviated from her direct 
course after sounding her signal to the Chester. This fact is not 
proved, and is not probable. There was no necessity for swerving 
to port. 

The Pinner's Point was fuU abreast of the Helen when she sig- 
naled the Chester, had no tow, was moving at a greater speed than 
the Helen, and was under no necessity of swerving at ail to keep 
out of the way of the Helen. I think the letter S, which figures in 
the évidence, is more a thing of fancy than practicable fact. The 
only influence which the Helen had on the Pinner's Point was to 
prevent the latter from swerving more to starboard than she was 
bound to do, and which the failure of the Chester to port her helm 
might hâve induced her to do. If the Helen had not been to star- 
board of the Pinner's Point after the Pinner's Point and the Chester 
came into relations with each other, the persistent neglect by the 
Chester of her own duty under rule 19 might hâve suggested a star- 
board movement to the Pinner's Point as a means of relieving the 
situation forced by the City of Chester, but the position of the Helen 
prevented this. The Pinner's Point held her course under rule 19 
and the Chester committed the fault of failing to keep out of her 
way. I will sign a decree for the libelant. 
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UNITED STATES et aL v. BOYD et al. 

(Circuit Court, W. D. North Carollna. June 17, 1895.) 

Cheeokee Indians— Citizenship. 

The Indians belonging to the Eastem Band of Ctierokees in the State of 
Nortli Carollna hâve never become cltizens of the United States, and the 
fédéral courts hâve jurisdiction to entertain a suit brought by the United 
States, as guardian of such Indians, for the protection of their interests. 

This was a suit brought in the name of the United States, and 
of Sampson Owl and others, Cherokee Indians, against D. T. Boyd 
and others, to set aside a contract made by the Indian council. De- 
fendants moved to dismiss the bill for want of jurisdiction. 

R. B. Glenn, U. S. Atty., and D. A. Covington, Asst U. S. Atty, 
H. G. Ewart, Geo. H. Smathers, W. T. Orawford, J. M. Moody, and 
Louis M. Boume, for défendants. 

SIMONTON, Circuit Judge. This is a bill filed in the name of 
the United States of America, and of Sampson Owl and others, Cher- 
okee Indians, suing in their own behalf, etc., against thèse défend- 
ants. The bill, asserting the paramount authority and guardianship 
of the United States over the Eastem Band of Cherokee Indians, 
seeks to set aside a contract made by their council, a majority there- 
of making it, with certain of the défendants, for the sale of timber 
on the lands owned and occupied by the Cherokees in North Caro- 
lina. At the threshold of the case the question is raised as to the 
jurisdiction of this court, and that question dépends upon the re- 
lation which the United States bears to thèse Cherokee Indians. 
Are they under the guardianship of the United States as tribal In- 
dians are, or are they citizens of the United States, with ail the 
rights, powers, duties, and obligations of citizens? The décision of 
this question is necessary before discussing any other questions in 
the cause. 

The Cherokee Indians, a powerful and warlike Nation, inhabited 
the country boimded by the Atlantic Océan. Pressed back by set- 
tlements of white men on the coast, they had established themselves 
in the mountain régions of Georgia, North Carolina, Alabama, and 
Tennessee, and were a fruitful source of danger, anxiety, and dis- 
content to the citizens of the United States living in their neighbor- 
hood. For many years, the govemment made strenuous efforts to 
induce them to leave thèse settlements, and to immigrate to lands 
allotted to them to the west of the Mississippi, with partial success 
only. Finally, by treaty concluded 29th December, 1835, at New 
Echota, in the state of Georgia, between the United States and the 
Cherokee Nation, they, as a Nation, consented to go west; and the 
large majority of them did so. Some of them, however, preferred to 

remain. Of thèse, some families settled in the state of North 

Carolina, and claimed for themselves their due portion of ail the 
Personal benefits accruing under the treaty for their claims, improve- 
ments, and per capita. Utilizing thèse claims, they sent an agent 
to Washington, who obtained the money provided for them, and in- 
v.68F.no.6— 37 
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vested ît în lands in the state of North Carolina, some acres in 

extent, upon which thèse familles of Cherokees settled. They are 
known as the "Eastern Band of Cherokee Indians." Their agent and 
attomey, W. H. Thomas, purchasing thèse lands, took title to them 
in his ,own name. As serions complications grew ont of this fact 
between the Indians and the creditors of Thomas and some other 
parties occupying said lands or asserting outstanding claims upon 
them, the congress of the United States, by a provision in the act 
of July 15, 1870, made it the duty of the district attorney and the 
attomey gênerai of the United States to institute and prosecute a 
suit or suits in law or equity in the district or circuit courts of the 
United States for the purpose of ascertaining the rights of the par- 
ties, and fully adjusting ail matters of controversy. Such a suit 
was instituted 20 years ago, and the matters involved were, by 
consent of parties, referred to three arbitrators, "whose award was 
to be final and a rule of court." After caref ul and patient investiga- 
tion and considération, an award was made, which was fully ap- 
proved and conflrmed by a decree of this court. Many years after- 
wards a suit in equity was instituted in this court by the attor- 
ney gênerai of the United States, in the name of the United States, 
for the purpose of having fully enforced the terms of the afore- 
said award and decree. The progress of this suit was obstructed 
and greatly delayed by many serions and perplexing diffîculties, 
until the congress of the United States appropriated a large sum 
of money, sufflcient to carry out the terms of compromise agreed 
upon by the litigant parties, to pay off ail liens in the hands of judg- 
ment creditors of W. H. Thomas, to settle questions of boundary, and 
to extinguish ail other claims to said lands, so as to give the Indians 
a good, clear, and deflnitely located title. By a décrétai order of 
this court, the standing master in chancery was directed to prépare 
and hâve duly executed a new deed conveying said lands in fee sim- 
ple, omitting a clause in the former deed imposing restrictions upon 
the power of aliénation, which had been inserted by the draftsman, 
without authority of any order or decree of this court. The contract 
complained of relates to standing timber on thèse lands. 

Are thèse Cherokee Indians citizens of the United States? They 
or their fathérs were members of the tribe of Cherokee Indians rec- 
ognized by the government as a Nation. Eastern Band of Cherokee 
Indians v. U. S., 117 U. S. 288, 6 Sup. Ct. 718. By the treaty of New 
Echota, individuals and families who were averse to removal with 
the Nation were suffered to remain in the states in which they were 
living, if they were qualified to take care of themselves and their 
property, and were désirons of becoming citizens of the United 
States. Those who exercised this privilège terminated their connec- 
tion with the Cherokee Nation. Id. Did this make them citizens 
of the United States? "The alien and dépendent condition of the 
members of the Indian tribes could not be put olï at their own will 
without the action or assent of the United States. They were never 
deemed citizens of the United States, except under explicit provi- 
sions of treaty or statute to that effect, either declaring a certain 
tribe, or such members of it as chose to remain behind on the re- 
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moval of the tribe westward, to be citizens, or authorizing individ- 
uals of particular tribes to become citizens on application to an 
United States court for naturalization, and satisfactory proof of fit- 
iiess for civilized life." Elk v. Wilkins, 112 U. S. 100, 5 Sup. Ct. 41. 
There Is nothing in tbe record going to sbow that thèse Indians 
were ever naturalized. Hâve they been made citizens by treaty? 
The clause in the treaty relating to those Cherokees who preferred 
to remain behind the Nation is in thèse words: 

"Art. 12. • • * Sueh heads of Cherokee familles as are desirous to ré- 
side within the States of North Carolina, Tennessee, and Alabama, subject to 
the laws of the same, and who are qualifled or c^lculated to become usefui 
•citizens, shall be entitled to a prescrlptiTe right to certain lands." 

This does not confer on them citizenship. It only authorizes 
them to become citizens when it is recognized that they are qualifled 
or calculated to become usefui citizens. This présupposes some 
sort of examination into the question of their qualification, and a 
favorable décision therein. If the words of the treaty do not make 
them citizens of the United States, and only gives them the right to 
become citizens upon showing the désire to that end, then there was 
but one way for them to attain citizenship, and that is pointed out 
in the statutes relating to naturalization. 

But it is urged vs'ith great force that the state of North Carolina 
recognizes thèse Cherokees as citizens; that they vote, pay taxes, 
work roads, and perform ail the duties of citizens. But a citizen 
of the United States takes this privilège as the gift of the gênerai 
government. It can be acquired only under its laws, and in the 
mode prescribed by it. City of Minneapolis v. Reum, 56 Fed. 576, 6 
O. C. A. 31. "Neither the constitution of a state nor any act of its 
législature, however formai or solemn, whatever rights it may con- 
fer on thèse Indians or withhold from them, can withdraw them 
f rom the influence of an act of congress which that body has the con- 
stitutional right to pass concerning them. Any other doctrine 
would make the législature of the state the suprême law of the 
land, instead of the constitution of the United States and the laws 
and treaties made in pursuance thereof." U. S. v. Holliday, 3 Wall., 
at t)age 419. But it must not be understood that thèse Cherokee 
Indians, although not citizens of the United States, and still under 
pupilage, are independent of the state of North Carolina. They live 
within her territory. They hold lands under her sovereignty, un- 
der her tenure. They are in daily contact with her people. They 
are not a nation nor a tribe. They can enjqy privilèges she may 
grant. They are subject to her criminal laws. None of the laws 
applicable to Indian réservations apply to them. AU that is de- 
cided is that the government of the United States has not yet ceased 
its guardian care over them, nor released them from pupilage. The 
fédéral courts can, still, in the name of the United States, adjudi- 
cate their rights. Nor is this without précèdent. The American 
seaman, born a citizen of the United States, or naturalized as such, 
has extended over him the guardian care of the government, and 
is a ward of the nation. The statute books abound with act» re- 
quiring his contracts to be looked into by oiHcers appointed for that 
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purpose, and every précaution is taken to guard him against fraud, 
oppression, and wrong. Bev. St. U. S. § 4554 et seq. 

It is contended that the view taken of tMs pupillary condition of 
thèse .Olierokee Indians violâtes the provisions of the constitution 
and laws of North Carolina, f orbidding perpetuities. A perpetuity 
is the attempt to forbid the aliénation of lands under any circum- 
stances, and to provide for their descent or disposition in a flxed, un- 
changeable way. But the Indians hold thèse lands to no such pur- 
pose. Their realty can be alienated, but the contract is reviewable 
by the govemment for one purpose only, — ^to protect them from 
fraud or wrong; A condition attached to aliénation does not cre- 
ate a perpetuity. A conveyance or devise to A., in trust for a 
feme covert in fee, v?ith power of sale upon her written request, or 
eubject to her approval, does not create a perpetuity. 

There is another considération. In determining the attitude of 
the goyernment towards the Indians, — ail Indians, — ^the courts fol- 
low the action of the executive and other political departments of 
the government, whose more spécial duty it is to détermine such 
affaira. U. S, v. Holliday, supra. Now, congress has repeatedly 
recognized the distinctive character of thèse Cherokees as a body,- 
the Eastem Band Cherokee Indians. It has legislated for their 
benefit, and has always treated this band as a distinct unit. They 
are not dealt with as individuals, who gradually are absorbed into 
the body of the community, but as a band isolated from, cared for 
apart from, other inhabitants. See 9 Stat. c. 118; 10 Stat. 291, 700; 
16 Stat 362; 18 Stat. 213; 19 Stat. 176; 22 Stat. 302; 27 Stat. 120. 

In Jùly, 1868, congress transferred the care of the Indians from 
the treasury department to that of the iuterior; and section 3 of 
this act expressly includes the Eastern or North Carolina Chero- 
kees. The original condition of ail the Indians in this country was 
that of pupilage under the govemment (Cherokee Nation v. Geor- 
gia, 5 Pet. 8); its pupilage continuing until released by the govern- 
ment. The statutes quoted show that it has never been released. 
The suprême court of North Carolina, in Bollins v. Cherokees, 87 N. 
C. 229, distinctly recognizes and clearly and forcibly sustains the 
position taken above. The Case of the Cherokee Trust Funds, 117 
U. S. 288, 6 Sup. et 718, does not conflict with thèse views. That 
case décides that this Eastern Band of Cherokee Indians is not a 
part of the Nation of Cherokees with which this govemment treats, 
and that they hâve no recognized separate political existence; but, 
at the same time, their distinct unity is recognized, and the foster- 
ing care of the govemment over them as such distinct unit. This 
being so, the United States hâve the right in their own courts to 
bring such suits as may be necessaxy to protect thèse Indians. 

The motion to dismiss the bill on this ground is disallowed. The 
injunction heretofore granted is continued until the further order 
of this court. 

DICK, District Judge (concurring). The rlghts of the Eastern 
Band of Cherokee Indians in and to their lands purchased by their 
agents with their money obtained from the United States, and their 
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civil relations wlth the state and national govemments, hâve been 
subjects of fréquent discussions and litigation in the local and féd- 
éral courts of this district for more than 20 years. Suits in varions 
forms bave been instituted in the fédéral courts, — in their tribal 
name as the "Eastern Band of Cherokee Indians," and in the name 
of the United States for their beneflt. Thèse suits gave rise to 
many difficult and perplexing questions of law and fact, and I sin- 
cereiy hoped that ail thèse matters of controversy had been finally 
adjudicated and adjusted by a deeree of this court at October term, 
1894, carrying into effect a compromise agreed upon by the depart- 
ments at Washington, — the Indian council and the parties défend- 
ant, — and reserving the case on further directions to adjust some 
matters of détail. I was disappointed in this cherished hope when 
the suit now before us was instituted, presenting other matters of 
controversy. At my spécial request, Judge SIMONTON attended 
the circuit court at May term in Asheville for the purpose of hearing 
some preliminary questions in this case. We heard full and able 
argument of counsel upon a motion of défendants to dismiss for the 
want of jurisdiction, and, upon full conférence, we reserved the 
question presented for further considération. We regarded the 
question as one of great importance, for, if the court has not juris- 
diction in this case, then it did not hâve jurisdiction in previous sim- 
ilar cases, and many orders and decrees heretofore made are void. 

The preliminary question presented for our détermination is 
whether the United States hâve such supervisory authority and 
power over the North Carolina Oherokees as to become a party 
plaintifE in a suit in equity in this court, instituted under the direc- 
tion of the executive departments of the govemment, for the pur- 
pose of annuUing or modifying a contract made by the council of 
such Indians in relation to their lands purchased by their agent with 
the per capita money and removal and subsistence money to which 
they were entitled under the treaty of New Echota, upon the aJleged 
grounds that such contract was induced and procured by means of 
circumventive, undue influence and fraud, or that the contract was 
grossly injudicious and unconscionable, and without the approval 
of the secretary of the interior, having supervisory charge of thèse 
Indians under an act of congress. In the suit before us the United 
States do not claim any right that encroaches upon any of the sov- 
ereign powers, duties, and obligations of this state. They claim no 
police power over the Indians as citizens of the United States, or 
right to punish for crime committed within the territorial limits of 
this state. They only insist upon the right to appear as a plaintiff 
in a suit in equity instituted in their circuit court to invoke the 
jurisdiction of such court in behalf of their wards, — to obtain such 
relief as may be granted upon the well-recognized principles of equity 
jurisprudence. They appear as sovereign of this dépendent Indian 
community, as parens patriae of this helpless and injured race, not 
yet invested with the full rights of American citizenship, and as 
Ruardian, by treaty obligations, of thèse ignorant and injudicious 
wards, to control their transactions about lands acquired by the 
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treaty money, and the charitable trust funds bestowed by congress 
upon a political department of the government to be applied for the 
beneflt of thèse Indian cestuis que trustent. 

The United States claim that, under their constitut.ional power 
to regwlate commerce with Indian tribes, the word "commerce" em- 
braces trade and trafflc, and ail contracta with the tribes or indi- 
viduals composing such tribes; that, so long as Indians remain a 
distinct people, with an existing tribal or quasi tribal organization, 
recognized by the political departments of the government, congress 
has the power to say with whom and on what terms they shall deal, 
and can place them imder the supervisory control of an executive 
department. U. S. v. HoUiday, 3 Wall. 407; The Kansas Indians, 
5 Wall. 737; U. S. v. 43 Gallons of Whiskey, 93 U. S. 188. It is fur- 
ther insisted by the district attorney that by the act of July 27, 1868, 
congress authorized and directed the secretary of the interior and 
the commissioner of Indian aiïairs to take the same supervisory 
charge of the Eastern or North Garolina Cherokees as of other 
tribes of Indians; and there is a necessary implication of power 
that if, in the exercise of such supervisory charge, it becomes neces- 
sary to resort to a court of equity for remedy and relief, a suit may 
be properly instituted by such supervisory department in the name 
of the United States to obtain adéquate redress. He cites as a 
précèdent a suit in equity in this court, now pending on further di- 
rections, in which the bill was flded by Attorney General Garland, 
in the name of the United States as plaintiff, for the purpose of en- 
forcing an award made by arbitrators appointed under a décrétai 
order of this court in relation to the rights and title of the North 
Garolina Cherokees to the lands embraced within the Qualla Bound- 
ary, — the lands which are the subject of controversy in the présent 
suit. I am of opinion that, wherever a power is conferred and a 
duty imposed by statute, everything necessary to accomplish the 
législative purpose is given by implication. "A thing which is 
within the intention of the makers of the statute is as much within 
the statute as if it were within the letter." U, S. v. Freeman, 3 
How. 556-565, 

The suit in equity now before us was instituted by the district 
attorney under the direction of the secretary of the interior and 
the attorney gênerai, for the purpose of seeking investigation as to 
the fairness, justice, and expediency of a contract made by the In- 
dian council disposing of timber on the Indian lands in this state 
without the approval of the secretary of the interior. It seems to 
me that the only question for the court now to détermine is whether 
the political departments of the government hâve clearly and dis- 
tinctly recognized the North Garolina Indians as a tribal organiza- 
tion under the supervisory care and guardianship of the United 
States, for the court must be governed upon such subject by the 
action of such departments. I hâve read with some care the case 
of the Gherokee Trust Punds, 117 U. S. 288, 6 Sup. Ct. 718, cited 
and relied upon by counsel for défendants. That case gives an in- 
teresting and instructive history of the dealings of the United States 
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with the Cherokee Indians, but only décides that the North Carolina 
Cherokees had dissolved their connection witli the Cherokee Na- 
tion, and were net entitled, while they rémain résidents and citi- 
zens of North Carolina, to a proportionate share of the fnnds held 
in trust by the United States for the benefit of the CheroKee Nation. 
It is true that the North Carolina Cherokees are citizens of this 
state, and hâve not been recognized as a separate nation or tribe, 
with treaty-making power; but it seems to me that the mère fact 
that they are citizens of this state does not necessarily deprive them 
of the legitimate guardianship and care of the United States where 
there is no state or national législation indicating such a purpose. 
Their forefathers availed themselves of a provision in the treaty 
of New Echota, and remained in the state of North Carolina; and 
the civil laws of the state were extended over them from the period 
of the removal of the Cherokee Nation to their territory west of the 
Mississippi river. The North Carolina Cherokees, by reason of their 
birth and résidence, became citizens under the gênerai provisions 
of the state constitution, and not by any spécial law conferring the 
rights of citizenship. The policy of state législation seems to hâve 
recognized their quasi tribal organization, and regarded them as a 
peculiar class of citizens, worthy of and needing the kindly supervi- 
sion and care of the state and national governments. For the pur- 
pose of securing them against the evil conséquences of injudicious 
contracts with more intelligent and designing white men, a state 
statute was enacted requiring ail contracts, equal to |10 or more, 
with Cherokee Indians, to be in writing, signed in the présence of 
two wilnesses, who shaJl subscribe the same. 1 Code N. C. § 1553. 
This law of the state imposed upon them a restriction which was 
not imposed upon other citizens, except as to transactions coming 
within the statute of frauds and a few other cases. On the 2d day 
of January, 1847, "An act in favor of the Cherokee Chief Junaluska" 
was duly enacted and ratifled by the législature of this state, con- 
ferring upon him ail the rights of citizenship, and directing the sec- 
retary of state to issue a grant conveying to him in fee simple a 
valuable tract of land in Cherokee county, without the power of 
aliénation by deed; and it was held in this court that such restric- 
tion upon the power of aliénation was not inconsistent with the 
rights of citizenship. Smythe v. Henry, 41 Fed. 705. See, also, 
Eells T. Koss, 64 Fed. 417, 12 C. 0. A. 205. The political départ- 
ments of the fédéral government bave certainly recognized and 
treated the Eastern Band of Cherokees as a quasi tribal organiza- 
tion for social and business purposes, and hâve made libéral ap- 
propriations of money, appointed Indian agents to réside among 
them, and employed efiScient means to enlighten their minds, in- 
crease their comi'orts, and guard them against the injurious con- 
séquences of their own ignorance and indiscrétion, and the frauds, 
aggressions, and wrongs of unscrupulous white men. The act of 
congress of July 27, 1868, in express terms placed them in the same 
situation towards the government as other tribes of Indians. I am 
strongly inclined to the opinion that the act of congress restored 
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them to their former tribal relations as wards of the United States, 
subject to tbeir contre!, and entitled to their care and protection. 
The relations of the United States to ail Indian tribes are now regu- 
lated by acts of congress, and not, as formerly, by treaties. U. S. 
V. Kagama, 118 U. S. 375-382, 6 Sup. Ct. 1109. 

By numerous acts of congress, the législative department of the 
govemment bas recognized the Eastern Band of Cherokee Indians 
residing in North Carolina as being under the supervisory care of the 
United States. I will cite only a few of thèse acts. The act of 
July 15, 1870, authorized and directed the attorney gênerai to in- 
stitute and prosecute a suit in equity in this court in the name of 
the Eastern Band of Cherokees for the purpose of securing to them 
the lands purchased with their treaty money by their agent, W. H. 
Thomas. At several times acts were passed by congress making 
libéral appropriations of money for the purpose of carrying on that 
suit and other subséquent suits in the name of the United States in 
relation to such lands. In the Cherokee Trust Fimds Case, 117 
U. S. 288, 6 Sup. Ct. 718, "the suit by petitioners was authorized by 
an act of congress, and it was brought against the United States 
and the Cherokee Nation." By act of congress approved August 4, 
1892, provision was made for the annual payment of the taxes on 
the lands of the Eastern Band of Cherokee Indians in North Caro- 
lina, and ail orders or provisions for the sale of timber on said lands 
to pay the accrued taxes and incumbrances on the same were re- 
voked. On the day of , 189-, congress made an ap- 
propriation of a large sum of money for the purpose of effectuating 
a compromise made by the political department of the government 
with certain persons claiming lands, adverse to the Indians, within 
the uncertain, unsettled, and extensive Qualla Boundary, which had 
long been a subject of vexations and expensive litigation. The su- 
prême court of North Carolina, in Rollins v. Cherokees, 87 N. C. 229, 
fully recognized the power and right of the United States to super- 
vise and control the affairs, lands, and contracts of the North Car- 
olina Cherokees. The court refers with approbation to the acts of 
congress regulating contracts with Indians, and expresses the opin- 
ion that such laws apply to contracts made with the North Carolina 
Indians. From the kind and libéral policy manifested by ail the 
departments of the state government, I am satisfied that North Car- 
olina is not jealous of state rights, or apprehensive that difficulties 
and conflicts of jurisdiction may arise from an imperium in imperio, 
controlling to some extent the affairs of her Indian citizens. 

I understood the counsel of défendants In their argument to in- 
sist, in substance, that the Eastern Band of Cherokees in North 
Carolina is a corporation duly organized under the laws of this state, 
and holds its lands in fee simple under a deed executed by the 
standing master in chancery, under a decree of this court made at 
October term, 1894 ; that such deed contains no restriction upon the 
power of aliénation ; and that the Indian council, as représentatives 
of the corporation, had full power to make the timber contract in- 
volved in this suit. The counsel f urther show that at the fall term 
of this court, in 1894, a decree was made directing a deed to be 
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executed in accordance with. an award of arbitrators filed at said 
term; that some time thereafter a deed was prepared and executed 
containing a clause restricting the power of aliénation which was 
not in accordance with the said award and decree, was répugnant 
to the nature of the estate conveyed, and in disregard of article 1, 
§ 31, of the state constitution, in relation to perpetuities ; that the 
decree of October term, 1894, was made upon a snpplemental bill 
in equity, filed by the district attomey under the direction of the 
secretary of the interior and the attomey gênerai, for the express 
purpose of having a new deed in fee simple executed by the standing 
master in chancery, omitting the répugnant clause restricting the 
power of aliénation; that, by such proceeding in this court, "the 
United States fully recognized the right and power of the Eastem 
Band of Cherokees to make free aliénation of their lands, and sur- 
rendered or waived control of them as to the timber contract in- 
volved in this suit. I am of opinion that the only purpose of the 
departments in the légal proceedings referred to was to hâve a deed 
executed which was in conformity with the award of the arbitrators, 
the decree of the court, and the laws of the state regulating the con- 
veyance of lands within its limits. Thèse matters relate to the 
merits involved in this case, and not to the in limine question of ju- 
risdiction now before the court, Judge SIMONTON has expressed 
some Tiews upon thèse questions in which I fully concur. I will 
say, further, that I am strongly inclined to the opinion that the ac- 
tion of the secretary of the interior, the attomey gênerai, and dis- 
trict attomey in procuring, by procédure in this court, exécution of 
the new deed under which the Eastem Band of Cherokees now holà 
their lands in fee simple as a corporation, neither expressly nor by 
implication relieved the United States from any obligation of duty 
imposed, or waived any power conferred by the constitution, treat- 
ies, or acts of congress. Eells v. Koss, supra. I am satisfied that the 
court has jurisdiction of this case. If I had any doubt as to juris- 
diction, I would, in a court of equity, be disposed to regard with 
favor the maxim "boni judicis est ampliare jurisdictionem," to ac- 
complish the ends of substantial justice and fair dealing. Courts 
of chancery in this country and England hâve, by a wise and salu- 
tary development of the principles of natural justice, built up an 
extensive, enlightened, and beneficent jurisdiction in equity for the 
purpose of redressing wrongs, securing rights, and affording remé- 
dies adéquate to the requirements of justice. 

I concur in the order of the circuit judge disallowing the motion, 
and continuing the injunotion heretofore granted until the further 
order of this court. 
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PLORIDA CENT. & P. R. CO. v. CUTTING et ftl' 

(Circuit Court of Appeals, Fifth Circuit Juae 17, 1895.Ï 

No. 374. 

1. Appbal — Absionments of Error. 

Asslgnments wliich merely allège error In making certain decrees, wlth- 
ont more partlcularly polnting out In what the error conslsted, are not In 
accordance witli the requirements of rule 11 of the circuit court of appeals 
for the Fifth circuit, and will be stricken from the record on motion^ 
8. Same — Objections Waivbd — Master's Compensatton. 

An allowance to a spécial master being contested on appeal, the court 
etated that the allowance appeared on the face of the record to be ex- 
cessive, and that, as the cause must be remanded, opportunity should be 
allowed to regularly contest the same. The cause having beeu referred to 
a différent master, the spécial master proved by his own évidence that he 
had eamed the amount asked. No évidence was offered by the contestants 
to show the character or amount of his services. The allowance was, how- 
ever, reduced in a considérable amount Eeld, that on a second appeal the 
reduced allowance should not be disturbei 

Appeal from the Circuit Court of the United States for the South- 
ern District of Florida. 

This was a foreclosure suit brought by William Bayard Cutting 
against the Tavares, Orlando & Atlantic Kailroad Company, in 
which the Florida Central & Peninsular Railroad Company inter- 
vened. On a former appeal certain decrees of the circuit court 
were reversed, and the cause was ordered to be referred to a master 
for certain purposes stated, 9 C. C. A. 401, 61 Fed. 150. Further 
proceedings were accordingly had in the circuit court, and the in- 
tervener has again appealed from decrees there entered. 

John C. Cooper and John À. Henderson, for appellant. 

H. Bisbee, C. D. Rinehart, and R H. Liggett, for appellees. 

Before PARDEE and McOOKMIOK, Circuit Judges, and BRUCE, 
District Judge. 

PARDEE, Circuit Judge, This case was before this court on 
appeal at the last term, when, on considération, it was remanded to 
the court below "with instructions to refer the same to a master to 
report (1) the amount due and unpaid by the Florida Central & 
Peninsular Railroad Company on account of the purchase of the 
Tavares, Orlando & Atlantic Railroad properties, in accordance with 
the decree of April 14, 1891, and consistent with the views herein 
expressed, and as equity may require; (2) a schedule of distribution 
of the proceeds of sale, in accordance with the provisions of the 
decree of foreclosure and sale rendered December 24, 1890, consist- 
ent with the views herein expressed, and as equity may require; (3) 
to take évidence and report on the claim of Philip Walter, Esq., for 
compensation for services rendered in the progress of the cause as 
spécial master and master commissioner." After proceedings in 
the circuit court, it is again brought up on appeal with the follow- 
ing assignments of error: 
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"(1) That the court erred In making its order and decree herein dated the 
9th day of Febniary, A. D. 1895, on exceptions to master's report in above- 
stated cause. (2) The court erred in maldng Its order and final decree dated 
the 2d day of March, A. D. 1895, conflrming master's repoit, and ordei'ing pay- 
ment in above-stated cause." 

The appellees hâve made the following motion: 

"Oome now the appellees, by Bisbee & Rinehart, their solicitors, and move 
to strike from the transcrlpt of record in this cause the asslgnment of errors 
found on page 167 of the transcript, on the ground that the assignments of 
errer are not made in aecordanee with rule 11, 11 G. G. A. cli., 47 Fed. vi. 
Neither of the two assignments state any particular error, nor indlcate to the 
court or counsel in what respect the court erred. In fact, thèse assignments 
are nothlng more than that the court erred in deciding the case at ail." 

This motion is undoubtedly well founded. Appellant has fol- 
lowed with a motion as follows: 

"For leave to flie further and addltional assignments of error in said cause, 
In the event that the court sustain the motion of W. C. Lewis and others to 
strike the présent assignments from the record; such further and addltional 
assignments of error to cover the same matters as those heretofore assigncd 
as error to the several rulings of the court below, and setting forth the grounds 
on which the said errors are assigned." 

Without référence to the indeflnite character of this motion, we 
deny the same, because the disregard of our rule 11 has become so 
gênerai that without a decidedly équitable showing in f avor thereof, 
we are no longer disposed to relieve counsel from the effects of their 
own neglect. As this case has been argued at length, orally and by 
brief, we will so far examine the record (as rule 11 provides) as is 
necessary to détermine whether there are any plain errors upon the 
face of the record. 

The flrst one suggested is that the report of the spécial master is 
erroneous in disallowing the sum of |613.92 of claims said to hâve 
been paid by the purchaser for and on account of obligations in- 
curred by the receiver while operating the property before the sale. 
The spécial master found that the proof was not sufflcient to show 
that the claims in question were really obligations of the receiver. 
On examination of the évidence submitted, we think there is no error 
in this finding. 

The next complaint is that there was error in the report of the 
master, and carried into the decree appealed from, because a différ- 
ent basis for the allowance of interest was adopted as between the 
purchasing bondholder and the few outside bondholders. The pur- 
chasing bondholder was only allowed interest to May 14, 1891, the 
date fixed by the decree of confirmation for the purchaser to pay 
into court the balance of the purchase money, while the few outside 
bondholders, who hâve been, during ail the delays caused by this 
litigation, kept out of their proportion of the proceeds, were allowed 
interest up to the date of the final distribution ordered by the decree 
herein appealed from. The practical effect of this is to compel the 
purchasing bondholder to pay interest upon such part of the pur- 
chase money as belonged to the outside bondholders from the time 
fixed by the court for the payment to the date of -the decree, during 
which time, as the record shows, the purchaser has been retaining 
such portion of the purchase money. While the decree appealed 
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from in this respect is subject to some criticism, on the whole, we 
are of opinion that it does substantial justice between the parties. 

The next complaint is that the allowance of compensation to 
Philip Walter, Esq., first spécial master in the case, is excessive. 
On the hearing ordered for the purpose of permitting the parties to 
contest the amount of this allowance, no évidence whatever was 
offered by the contestants to show what was the character or 
amount of service rendered by Spécial Master Walter. Mr. Walter 
proved by his own évidence that he had earned the compensation 
asked. The court below reduced his demand from |5,915 to $3,280, 
aJlowing the latter sum. The appellant seems to rely wholly upon 
the remarks by this court on the former appeal, wherein Spécial 
Master Walter's allowance for services was contested. We then 
said: 

"As, on the face of the record, the allowances complained of appear to be 
excessive, particularly In view of the character of the work as exhiblted by 
the transcrlpt, and as the case must necessarily be remanded and another 
référence ordered, and largely because there Is no sufflcient master's report In 
the record, we are of the opinion that the parties who are to be required to 
pay the apparently excessive allowances should be allowed the right to regu- 
larly contest the same." 

Whether or not we continue of the same opinion with regard to 
the services and compensation in question, we are clear that on an 
appeal of this kind we ought not to substitute our opinion in place 
of the évidence, master's report, and decree of the court below. 

The learned counsel for appellees hâve made a strenuous appeal 
to this court to impose damages upon the appellant for a frivolous 
appeal, and there are many phases of this case which seem to war- 
rant the imposition of such damages. A majority of the judges, 
however, are indisposed to say that the appeal is wholly frivolous. 

The decree appealed from is aJHrmed, with costs. 



WESTERN UNION TEL. CO. v. HENDBRSON, Auditor. 

(Circuit Court, D. Indiana. June 13, 1895.) 

No. 9,126. 

CONSTITDTIONAI. LaW— StTIT AGAINST StATB. 

A suit against the auditor of a state, to restrain him from certifying and 
transmitting to the county auditors valuations of the property of complain- 
ant, for the purpose of taxation, pursuant to a statute (Act Ind, March 6, 
1893)1 claimed to be unconstitutional, on the ground that the acts sought 
to be enjoined would create a cloud upon complainant's tltle, and cause ir- 
réparable damage, is not a suit against the state. 
Same — Enactment op Statute— Indiana Act of March 6, 1893. 

Eeld, following the décision of the suprême court of Indiana, that the act 
of that state of March 6, 1893, relating to taxation, was duly enacted, and 
violâtes no provision of the constitution of the state. 
Same — Interstate Commkucb— State Taeiff. 

Beld, further, that said act is not in violation of the constitution of the 
United States, as ar régulation of commerce or as imposlng a duty on Im- 



» For statute, see note at end of case. 
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ports or exporta. W. U. Tel. Co. t. Taggart (Ind. Sop.) 40 N. B. 1051, ap- 
proTed. 

This was a suit by the Western Union Telegraph Company against 
John Henderson, auditor of tiie state of Indiana, to restrain him 
from certifying valuations of tlie property of the complainant. The 
court granted a temporary restraining order. The défendant moves 
to dissolve such order, and also demurs to the bill. 

Butler, Snow & Butler, for complainant 

W. A. Ketcham, Ind. Atty. Oen., Alonzo Gr. Smith, Merrill Moores, 
and Kern & Bailey, for défendant. 

BAKER, District Judge. This is a suit in equity by the Western 
Union Telegraph Company, a corporation created and organized un- 
der the laws of the state of New York, and a citizen thereof, against 
John G. Henderson, auditor of state of the state of Indiana, and a citi- 
zen thereof, to restrain the défendant from certifying and transmit- 
ting to the several county auditors of the state the valuations of the 
property of the complainant in said counties for the purposes of taxa- 
tion as fixed by the state board of tax commissioners under the 
provisions of an act of the gênerai assembly of the state of Indiana 
approved March 6, 1893 (Acts 1893, p. 374; 3 Burns' Rev. St. Ind. § 
8473 et seq.). The bill allèges that the défendant is threatening 
and about to certify and transmit said valuations for entry upon the 
tax duplicates of the severaJ counties of the state, by means whereof 
an apparent charge against and cloud upon the title of the com- 
plainant's property would be wrongfully created, and that by this 
means great and irréparable damage and injury would be sus- 
tained by the complainant. It is alleged that the act of March 6, 
1893, was not enacted in accordance with the provisions of the con- 
stitution of the state of Indiana; and, if it was so enacted, that it is 
invalid because in violation of varions provisions of the constitution 
of the state of Indiana and of the constitution of the United States, 
which provisions are set forth with great particularity in the bill 
of complaint. It is further insisted that, if the above-mentioned 
act is not invalid for any of the foregoing reasons, the court ought 
to grant the injunctive relief prayed for because the state board of 
tax commissioners has adopted a rule of valuation the necessary 
resuit of which is to fix valuations on complainant's property higher 
than those fixed upon other property in the state. The court 
granted a temporary restraining order, and now the attorney gên- 
erai of the state moves the court to dissolve the same, and to dis- 
miss the bill for want of equity. The sufiQciency of the bill is aJso 
presented by a demurrer which asserts that the court is without 
jurisdiction to entertain the suit, because it is practically a suit 
against the state, and also on the ground that the bill does not state 
facts sufûcient to constitute a cause of action entitling the com- 
plainant to any équitable relief. 

The claim that the court is without jurisdiction has been eaniestly 
and elaborately argued by the attorney gênerai of the state both 
orally and upon a printed brief; and,"while the court has at no 
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time felt any serious doubt of its jurisdiction, it has f elt constrained 
to yield to the request of tlie attorney gênerai, and examine the 
cases decided by the suprême court touching the jurisdiction of 
the circuit courts of the United States where suits are brought 
against ofBcers of the state to restrain them from doing an alleged 
tortious or unlawful act under the pretended authority of an un- 
constitutional statute, or a statute which is claimed to be uncon- 
stitutional. The question lying at the threshold of every case in 
the courts of the United States is whether, on the face of the bill, 
assuming its allégations to be true, the court has Jurisdiction. The 
cases decided by the suprême court are too numerous to justify a 
review of ail of them, and I shall content myself with an exami- 
nation of those in which the question of jurisdiction has been most 
directly and exhaustively considered. 

Under the constitution, as it was originally adopted, it was held 
that a citizen of one state might sue any state other than that 
of his résidence in the courts of the United States. Chisholm 
V. Georgia, 2 Dali. 419. The resuit of this décision led to a speedy 
adoption of the eleyenth amendment to the constitution of the 
United States, which déclares that "the judîcial power of the United 
States shall not be construed to extend to any suit in law or equity 
Éommenced or prosecuted against one of the United States by citi- 
zens of another state, or by citizens or subjects of any foreign 
state." The meaning of this amendment was flrst drawn in ques- 
tion in the case of Osborn v. Bank, 9 Wheat. 738, 846, which was a 
suit in equity brought in a court of the United States by the bank 
against the auditor and treasurer of the state of Ohio to restrain 
them from seizing the money of the bank and applying the same to 
the pàyment of taxes and penalties claimed to be due to the state. 
The state also asserted title to the money so taken by the défendants 
as its offlcers and agents. The question of jurisdiction was argued 
with conspîcuous zeal and ability, and was decided on great dé- 
libération, the court afflrming the jurisdiction of the courts of the 
United States in one of the most masterly opinions ever delivered 
by that great expounder of the constitution, Chief Justice Marshall. 
He declared that: 

"It may, we think, be laid down as a rule, which admits of no exception, 
that, In ail cases where the jurisdiction dépends on the party, It is the party 
named on the record." 

The court added : 

"The state not belng a party on the record, and the court having jurisdiction 
over those who are parties on the record, the true question is not one of juris- 
diction, but whether, in the exercise of its Jurisdiction, the court ought to make 
a decree against the défendants; whether they are to be considered as havlng 
a real interest or as being only nominal partios." 

Governor of Georgia v. Madrazo, 1 Pet. 110, was a suit to recover a 
sum of money, arising from the sale of certain slaves, which had been 
covered into the treasuiy of the state, and also to recover the pos- 
session of certain other slaves who had been illegally Imported into 
the state, and who were in possession of the governor, pursuant to 
an act of congress, and also pursuant to an act of the gênerai as- 
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sembly of the state. It was held that the claim was, in effect, one 
agaiust the state, and, theref ore, that the circuit court of the United 
States was without jurisdiction. The governor appeared in the case, 
and filed a claim on behalf of the state to the slaves remaining un- 
sold and to the proceeds of those who were sold. The court, by Mr. 
Chief Justice Marshall, say: 

"The information of the governor of Georgia professes to be flled on behalf 
of the state, and is in the language of the bill flled by the governor of Georgia 
in behalf of the State against Brailsford, 2 Dali. 402. If, therefore, the state 
was properly considered as a party in that case, it may be considered as a 
party in this." 

The chief justice further said: 

"In U. S. y. Peters, 3 Dali. 121, the court laid down the principle that, although 
the claims of the state may be ultimately affected by the décision of a cause, 
yet, if the state be not necessarily a défendant, the courts of the United States 
are bound to exercise jurisdiction. In the case of Osborn v. Bank of U. S., 9 
Wheat. 738, this question was brought more dlrectly before the court. It was 
argued with equal zeal and talent, and was decided on great délibération. In 
that case the auditor and treasurer of the state were défendants, and the title 
of the state Itself to the subject in contest -was asserted. In that case the court 
said: 'It may, we think, be laid down as a rule, which admits of no exception, 
that, In ail cases where the jurisdiction dépends on the party, it Is the party 
nàmed on the record.' The court added: 'ïhe state not being a party on the 
record, and the court having jurisdiction over those who are parties on the 
record, the true question is not one of jurisdiction, but whether, in the exercise 
of its jurisdiction, the court ought to make a decree against the défendants; 
whether they are to be considered as having a real interest or as belng only 
nominal parties.' " 

In the case of Bank v. Wister, 2 Pet. 319, the jurisdiction of the 
court was questioned on the ground that the state of Kentucky was 
the sole proprietor of the stock of the bank, for which reason it was 
insisted that the suit was virtually against the state. This conten- 
tion was denied, the court saying that the question was no longer 
an open one; that the case of U. S. Bank v. Planter's Bank of Geor- 
gia, 9 Wheat. 904, was a much stronger one for the défendant than 
the présent case, for there the state of Georgia was not only a pro- 
prietor, but a corporator. 

In the case of Charles RiTer Bridge v. Warren Bridge, 11 Pet. 
419, 571, 585, which was a suit by the former to enjoin the latter from 
erecting a bridge across Charles river, the jurisdiction of the court 
was challenged on the ground that the suit was brought to invalidate 
a charter granted by the state of Massachusetts, and it wa,s insisted 
that the state was the substantial party, though not named on the 
record, and that the défendants who were named on the record were 
the agents of the state, and acting under its authority. It was 
urged that, if jurisdiction was asserted by the court, they would do 
indirectly what the constitution prohibited them from doing directly. 
The court (Mr. Justice McLean delivering the opinion) overruled this 
claim, and asserted the jurisdiction of the court. Mr. Justice Story, 
with whom Mr. Justice Thompson concurred, while dissenting upon 
other questions, agreed with the court in asserting its jurisdiction. 
He declared that "it is no objection to the jurisdiction of the circuit 
courts of the United States that the défendant is a servant or agent 
of the state, and the act complained of doue under its authority, if 
it be tortious and unconstitutional." 
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In the case of Eailroad Co, v. Lfetson, 2 How. 497, 551, which was 

an action of covenant by the latter against the former, the jurisdiction 

of the court was questioned on the ground that the state of South 

Carolina was a member of the corporation, and that the action di- 

rectly and necessarily affected the interests of a sovereign state. 

The jurisdiction was asserted, the court saying the true principle is 

that the jurisdiction of the circuit courts of the United States cannot 

be denied or taken away on account of a state havlng an interest in a 

suit, unless the state is a party on the record. It was added: 

"Thls must be the ruie under our System, whether the jurisdiction of the 
court is denied on accoimt of any interest which a state may bave in the sub- 
ject-matter of the suit, or when it is alleged thàt jurisdiction does not exist on 
account of the character of the parties." 

The case of Davis v. Gray, 16 Wall. 203, 220, was a suit by the 
receiver of an insolrent railroad company to which a large grant of 
land had been made by the state of Texas, seeking to enjoin the of- 
flcers of the state, who had declared the lands forfeited, from granting 
them to other persons. The jurisdiction of the court was assailed 
on the ground that the land in question had been forfeited to the 
state, and that the offlcers who were named on the record as défend- 
ants represented the state, and had no personal interest in the sub- 
ject-matter, in which the state alone was concemed. The court, 
reTiewing many earlier cases, asserted its jurisdiction, and declared 
that three things, among others, were settled in the case of Osborn 
T. Bank, 9 Wheat 738: 

"(1) A circuit court of the United States in a proper case in equlty may enjoin 
a state ofBcer from executing a state law In contiict with the constitution or a 
Btatute of the United States when such exécution will violate the rights of the 
complainant. (2) Where the state is concerned, the state should be made a party, 
If it can be done. That It cannot be done is a sufBcient reason for the omission 
to do it, and the court may proceed to decree against the offlcers of the state in 
ail respects as if the state were a party to the record (3) In deciding who are 
parties to the suit, the court will not look beyond the record. Maklng a state 
offlcer a party does not malie the state a party. although her law may hâve 
prompted hls action, and the state may stand behlnd him as the real party in in- 
terest" 

The case of Board t. McComb, 92 TJ. S. 531, 541, was a suit for a 
perpétuai injunction to restrain the board of liquidation of the state 
of Louisiana from using the bonds, known as the "consolidated bonds" 
of the state, for the liquidation of a certain debt claimed to be due 
from the state to the Louisiana Levée Company, and from using any 
other state bonds in payment of the pretended debt. The jurisdiction 
of the court was questioned on the ground that the suit against the 
offlcers of the state was one in effect against the state, which alone 
was interested in the subject-matter. The unanimous opinion o' 
the court was delivered by Mr. Justice Bradley, who observed that 
on this branch of the subject numerous and well-considered cases 
decided by the court lef t little to be said. He observed that the ob- 
jections to proceeding against state ofBcers by mandamus or in- 
junction were: First, that it was in effect proceeding against the 
state itself ; and secondly, that it interfered with the officiai discré- 
tion vested in the offlcers. He said it was conceded that neither 
of thèse things could be done. He further added: 
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"A State, wlthout Its consent, cannot be sued by an Individual, and a court 
cannot substitute its own discrétion for that of ttie executive offlcers In mat- 
ters belonging to the proper jurisdiction of the latter. But it has been well set- 
tled that wlien a plain ofllcial duty, requiring no exercise of discrétion, Is to 
be performed, and performance is refused, any person who will sustain Per- 
sonal in jury by such refusai may hâve a mandamus to compel Its performance; 
and, when such duty is threatened to be violated by some positive officiai act, 
any person who will sustain Personal injury thereby for which adéquate com- 
pensation cannot be had at law may hâve an injunction to prevent it. In such 
cases the writs of mandamus and injunction are somewhat corrélative to each 
other. In either case, if the offlcer plead the authority of an unconstitutlonal 
law for the nonperf ormance or violation of his duty, it will not prevent the issu- 
ing of the writ. An unconstitutlonal law wiU be treated by the courts as null 
and void." 

The case of U. S. v. liée, 1 Sup. Ct. 240/ was an action involving 
the title to Arlington Heights, where a national cemetery is located, 
in wMch were buried the bodies of many deceased Union soldiers. 
The action was brought against Kaufman and Strong, who, as 
agents of the United States, were in possession of the premlses. 
The great question for décision was whether an action for the re- 
covery of land claimed to belong to the United States could be 
maintained against the agents of the United States who were in 
possession of it under their authority. Few cases hâve ever more 
deeply touched the public feelings. It was argued with zeal and 
abillty, and was decided on great délibération. The opinion of 
the court was delivered by Mr. Justice Miller, whose judgments 
on questions of constitutional law are scarcely inferior in clearness 
of statement and power of argument to the luminous judgments 
of Chief Justice Marshall. The court held that the courts of the 
United States had jurisdiction in such cases, although the United 
States was the only party interested in the subject-matter. 

The case of Louisiana v. Jumel, 107 U. S. 711, 2 Sup. Ct. 128, was 
a suit in equity by certain owners of a portion of the consolidated 
bonds of the state of Louisiana for a mandatory injunction to 
compel the state board of liquidation of the state, consisting of the 
governor, the lieutenant governor, the auditor, the treasurer, the sec- 
retary of state, the speaker of the house of représentatives, and the 
State National Bank of Louisiana, as fiscal agent of the state, to 
apply any and ail moneys and proceeds of taxes in their hands 
or subject to their control to the payment and retlrement of their 
bonds, as provided for in a certain act of the législature. A. 
majority of the court (Mr. Chief Justice Waite pronouncing the 
opinion) held that the circuit court of the United States was with- 
out jurisdiction. The judgment was placed upon the ground that 
the courts of the United States could not compel thèse oflScers to 
withdraw or divert funds from the state treasury, and apply them 
to the payment of the bonds. The court asserted that there was 
a distinction between such a case as the one then before it and 
those cases where the jurisdiction of the courts of the United 
States had been upheld to prevent an offtcer of the state from 
doing a tortious or wrongful act to the injury of an individual, 
where such tortious or wrongful act was done or threatened under 

1 106 U. S. 196. 
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ihe pretended authority of an unconstitutional act of the state 
législature. The dissenting judges were of the opinion that the 
«ase fell within the principles adjudged in fonner décisions of the 
«ourt. What was sought in this case was to procure a decree 
negatirely to restrain the members of the state board of liquidation 
from acting pursuant to an unconstitutional law, and afûrmatively 
to compel them to apply the funds of the state to the payment of 
the bonds in pursuance of a constitutional enactment It was said 
by the court that there was nothing in any of the cases formerly 
decided by it which authorized any such relief as was there asked. 

The case of Gunningham v. Bailroad Co., 109 U. S. 446, 3 Sup. Ct. 
292, 609, was one in which it was held that the relief sought was 
aflrmative in character, and, if granted, the decree would operate 
directly upon the property rights of the state. The Jurïsdiction of 
the court was therefore denied. The court, however, cited and 
expressly approved the rule announced by Mr. Justice Bradley in 
the case of Board v. McComb, supra. 

The case of Poindexter v. Greenhow (one of the Virginia Coupon 
€ases) 114 U. S. 270, 5 Sup. Ot. 903, 962, was an action of detinue 
for the recovery of personal property distrained by the défendant 
as tax coUector of the city of Eichmond, Va., for delinquent taxes, 
in payment of which the plaintiff had duly tendered coupons eut 
from bonds issued by the state under the funding act of March 30, 
1871, by which such coupons were made receivable in payment of 
taxes. A later statute required ail taxes to be paid in lawful 
money, and, in obédience to it, the collector refused to recelve the 
coupons. The court held that the plaintifE had paid the taxes de 
manded of him by a lawful tender, and that tiie défendant had 
no authority of law thereafter to attempt to enforce other pay- 
ment by seizing his property. It was objected, however, that the 
suit of the plaintiff could not be maintained, because it was sub- 
stantially an action against the state of Virginia to which it had 
not assented. It was said that the tax collector, who was sued, 
was an officer and agent of the state, engaged in coUecting its 
revenue, under a valid law, and that the tax he sought to coUect 
from the plaintifE was lawfuUy due; that consequently, he was 
guilty of no personal wrong, but acted only in an officiai capacity, 
representing the state, and, in refusing to reçoive the coupons ten- 
dered, simpïy obeyed the commands of his principal, whom he was 
lawfully bound to obey; and that, if any wrong had been done, 
it was done by the state in refusing to perf orm its contract, and for 
that wrong the state alone was liable, but was exempted from suit 
by the eleventh amendment to the constitution of the United 
StateSj which déclares that "the judicial power of the United States 
shall not be construed to extend to any suit in law or equity com- 
menced or prosecuted against one of the United States by citizens 
of another state, or by citizens or subjects of any foreign state." 
The court, however, overruled thèse objections, and maintained 
the jurisdiction of the court in an exhaustive opinion. The opin- 
ion was placed upon the ground that the suit was not in substance 
«r effect a suit against the state. 
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The opinion of the dissenting judges in Maiye t. Parsons (one 
of the Virginia Coupon Cases) 114 U. S. 335, 336, 5 Sup. Ct. 932, 962, 
fully sustains the jurisdiction of the court in the case now on hear- 
ing. They there say: 

"But, then, it will be asked, bas a citizen no redress against the unconsti- 
tutional aets or laws of the state? Certainly he has. There is no dliSculty on 
the subject. Whenever his life, liberty, or property is threatened, assailed, 
or invaded by unconstltutional acts, or by an attempt to exécute unconstitu- 
tional laws, he may défend hlmself in évery proper way, by habeas corpus, by 
défense to proseeutions, by actions brought on hls own behalf, by Injunction 
or mandamus. Any one of thèse modes of redress, suitable to his case, Is open 
to hlm. A citizen cannot in any way be harassed, injured, or destroyed by 
unconstitutional laws without having some légal means of résistance or re- 
dress. But this Is where the state or its offlcers moves against him. The right 
to ail thèse means of protection and redress against unconstitutional oppres- 
sion and exaction is a very différent thing from the rlght to coerce the state 
into a fulflUment of its contracts." 

The case of Hagood v. Southern, 117 U. S. 52, 6 Sup. Ct. 608, in- 
volves the same jurisdictional questions as those raised and decided 
in the case of Louisiana v. Jumel, supra, the doctrine of which is 
affirmed and applied. It is held that when a suit is brought in a 
court of the United States against officers of a state to enforce per- 
formance of a contract made by the state, and the controversy is 
as to the validity and obligation of the contract, and the only 
remedy sought is the enforcement of the contract made by the state, 
and the nominal défendants hâve no personal interest in the subject- 
matter, but défend only as representing the state, the state is to be 
deemed the real party against whom^ the relief is sought, and the 
suit is substantially within the prohibition of the eleventh amend- 
ment to the constitution. The court further pointed out the dis- 
tinction between cases in which the relief sought was the perform- 
ance of a plain oflflcial duty requiring no exercise of discrétion, or 
where state oliicers hâve invaded, or threaten to invade, personal 
or property rights, and cases like the one before it, in which the 
relief sought was afQrmative ofHcial action by state offlcers in per- 
forming an obligation which attached to the state in its political 
capacity. It was observed that the courts of the United States 
may take cognizance of cases of the two former classes, but may 
not of the latter. 

The case of In re Ayres, 123 U. S. 443, 8 Sup. Ct. 164, was one where 
a bill in equity had been filed by aliens against the auditor of the 
state of Virginia, its attomey gênerai, and varions commonwealth 
attomeys for its counties, seeking to enjoin them from bringing and 
prosecuting suits in the name and for the use of the state, under the 
act of its gênerai assembly of May 12, 1887, against taxpayers re- 
ported to be delinquent, but who had tendered in payment of the 
taxes sought to be recovered in such suits tax-receivable coupons 
eut from bonds of the state. An injunction having been awarded, 
according to the prayer of the Mil, proceedings were taken against 
the attomey gênerai and two commonwealth attorneys for contempt 
in disobeying the orders of the court in that respect, and they were 
flned and committed until the fines should be paid and they should 
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purge thernselves of their contempt by dismissing certain suits. They 
sued out writs of habeas corpus, and, after a hearing in thé suprême 
court, tbey were discharged. It was held that the suit was one 
against the state of Virginia, within the true meaning of the eleventh 
amendaient to the constitution, and was not within the jurisdiction 
of the courts of the United States; that the injunction granted by 
the circuit court was null and Toid; and that the imprisonment of 
the oflficers of the state for an alleged contempt of the authority of 
the court was illégal. The décision in this case conflicts with the 
case of Osborn v. Bank, 9 Wheat. 738, and many former décisions of 
the court, in denying the doctrine announced by Mr. Chief Justice 
Marshall that "it may, we think, be laid down as a rule, wMch ad- 
mits of no exception, that, Ln ail cases where jurisdiction dépends 
on the party, it is the party named on tbe record." The principle 
declared in this case is that the court will look beyond the parties 
on the record to the facts disclosed by the bill, and, if it appears 
therefrom that the relief sought is in effect an affirmative remedy, 
the practical effect of which is to enforce the performance of a con- 
tract by the state, the courts of the United States will be held to 
be without jurisdiction. The court conceded that rights of person 
and property, other than contract rights, when invaded or threatened 
with invasion by an offlcer of the state under the pretended authority 
of an unconstitutional statute, might be protected by the courts of 
the United States by a writ of injunction restraining the com- 
mission of the tortious or wrongful act. The ofScer, when sued for a 
tortious or wrongful act done or threatened to be done, cannot 
shield himself behind an unconstitutional enactment. He cannot 
claim to be acting as a représentative of the state except in regard 
to those acts which are performed under warrant of lawful authority 
from the state. 

The case of Pennoyer v. McConnaughy, 140 U. S. 1, 11 Sup. Ct. 
699, was a suit in equity against the members of the board of land 
commissioners of the state of Oregon brought by a purchaser of 
swamp and overflowed lands, under an act of the state législature 
of October 26, 1870, in order to restrain the défendants from doing 
acts which the bill alleged were violative of the plaintifl's contract 
with the state when he purchased the lands, and which were uncon- 
stitutional and destructive of his rights and privilèges, and which, 
it was alleged, would work irréparable damage to his property rights 
so acquired. On February 16, 1887, the législature of the state passed 
an act declaring ail certiflcates of sale of swamp or overflowed lands 
void on which 20 per cent, of the purchase price was not paid prior 
to January 17, 1879, and requiring the board of commissioners to 
cancel such certiflcates. The board of commissioners, acting under 
the authority of the act of February 16, 1887, was threatening and 
about to cancel the plaintiff's certiflcate of purchase, and he filed his 
bill in equity in the circuit court of the United States for the district 
of Oregon to restrain them from so doing. The bill was demurred 
to by the défendants, on the ground that the suit was practically a 
suit against the state of Oregon, and that the court was denied 
jurisdiction by the eleventh amendment to the constitution of the 
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United States. The demurrer was OTemiled, and the jurisdiction 
of the court asserted. From a final decree, enjoining the members 
of the board of commissioners as prayed, an appeal was taken to 
the suprême court, where the case was elaborately argued, and the 
decree of the court below was affirmed in an exhaustive opinion 
delivered by Mr. Justice Lamar. In this case the ofScers of the 
state, acting in pursuance of an unconstitutional act of the state 
législature, were doing and threatening to do acts which were viola- 
tive of the contract rights of the plalntiff. While the decree was 
négative in form, restraining the défendants from violating the con- 
tract rights of the plaintiff, in effect it operated to establish his con- 
tract rights to the land against the state. The court, classifying 
fiuits against officers of the state, observed : 

"Tbe first class Is where the suit Is brought against the offlcers of the state, 
as representing the state's action and Uability, thus maklng It, though not a 
party to the record, the real party against whlch the judgment wlll so operate 
as to compel it to speciflcally perform its contracta. In re Ayres, 123 U. S. 
443, 8 Sup. et. 164; Louisiana v. Jumel, 107 U. S. 711, 2 Sup. Ct. 128; Antonl 
V. Greenhow, 107 TJ. S. 769, 2 Sup. Ct 91; Cunningham v. Eailroad Co., 109 
U. S. 446, 3 Sup. Ct 292, 609; Hagood v. Southern, 117 Ù. S. 52, 6 Sup. Ct 
608. [In this class of cases the courts of the United States are without juris- 
diction.] The other class is where a suit Is brought against défendants who 
daim to act as offlcers of the state, and, under the color of an unconstitu- 
tional statute, commit acts of wrong and Injury to the rights and property of 
the plaintilï acquired under contract with the state. Such suit, whether brought 
to recover money or property in the hands of such défendants, unlawfully 
taken by them in behalf of the state, or for compensation in damages, or in a 
proper case, where the remedy at law Is inadéquate, for an Injunction to pre- 
vent such wrong and injury, or for a mandamus, in a like case, to enforce 
upon the défendant the performance of a plain, légal duty, purely ministerlal, 
is not, within the meaning of the eleventh amendment, an action against the 
state. Osborn v. Bank, 9 Wheat. 738; Davis v. Gray, 16 Wall. 203; ïomlin- 
son V. Branch, 15 Wall. 460; Litehfleld v. Webster Co., 101 V. S. 773; Allen 
v. Eailroad Co., 114 U. S. 311, 5 Sup. Ct 925, 962; Board v. McOomb, 92 U. 
S. 531; Poindexter v. Greenhow, 114 U. S. 270, 5 Sup. Ct 903, 962." 

The case of In re Tyler, 149 U. S. 164, 13 Sup. Ct. 785, was a 
pétition for a writ of habeas corpus by Tyler, sheriff of Aiken county, 
S. C, representing that he was unjustly detained by the United 
States marshal for the district of South Carolina. One Chamber- 
lain had been appointed receiver of the South Carolina Railroad 
Company by the order of the circuit court of the United States for 
the district of South Carolina, and had flled a bill in equity as such 
receiver against a number of county treasurers and sheriffs of South 
Carolina, including the petitioner, alleging that they were about to 
levy upon and seize the property of the railroad company for taxes 
which were alleged to be unconstitutional and illégal for several 
reasons speciflcally alleged, and praying for an injunction, which 
was granted. The petitioner was flned and committed for contempt 
in violating the injunction. It was insisted by comisel for the pe- 
titioner that the injunction was illégal and void, as it practically 
operated against the state, and prevented it from coUecting the taxes 
due to it, and on the ground that the ofiScer simply represented and 
acted in behalf of the state in attempting to collect the taxes by 
-fieizure and sale of the property of the railroad company. The court 



698 FEDERAL REPORTEE, Vol. 68. 

denied the writ, and asserted the jurisdiction of the court in an- 
elaborate opinion by the présent chief justice. After an extended 
review of the case, the court say : 

"And while It was conceded that the prlnciple stated by Ohlef Justice Mar- 
shall in the leadlng case o( Osbom v. Bank, 9 Wheat. 738, that, 'In ail cases 
where jurisdiction dépends on the party, it is the party named on the record,' 
and that 'the eleventh amendment is limited to those suits in which the state 
is a party to the record,' had been qualified to a certain degree In some of the 
subséquent décisions of thls court, yet it was also rightly declared that the 
gênerai doctrine there announced, that the circuit courts of the Dnited States 
will restrain a state offlcer from executing an unconstltutional statute of the 
State when to exécute it would be to violate rights and privilèges of the eom- 
plainant that had been guarantied by the constitution, and would do irrépara- 
ble damage and Injury to him, bas never been departed from." 

The case of Eeagan v. Trust Ce, 154 U. S. 362, 14 Sup. Ct. 1047, 
was a suit in equity in a circuit court of the United States by a 
citizen of the state of New York against the members of the state 
board of railroad commissioners of the state of Texas to restrain the 
enforcement of certain rates for the transportation of freight and 
passengers over the railroads of the state, which rates had been 
established by such commission under an act of the législature of 
the state on the ground that the rates so established were unreason- 
able and unjust. It was held to be within the power of the court to 
decree that the rates so established were unreasonable and unjust, 
and to restrain their enforcement. 

From this review, it will be seen that while there has not always 
been harmony in the views of the judges, nor in the décisions of the 
court, touching the true meaning of the eleventh amendment, it has 
never been doubted or denied since the décision in the case of Os- 
born V. Bank, supra, that the circuit courts of the United States 
were invested with jurisdiction and power to restrain an oflScer 
of the state from committing tortious or wrongful acts, violative of 
the Personal or property rights of a party, where such acts are com- 
mitted or threatened to be committed under and pursuant to the 
pretended authority of an unconstltutional statute. 

The défendant in this case is alleged to be about to commit an 
act, under and pursuant to a statute alleged to be unconstltutional, 
which, if committed, would, wrongfully and to its irréparable in- 
jury, create an apparent charge and lien upon the complainant's 
property, in violation of its right to security of property guarantied 
to it by the constitution. In doing such act the défendant would 
not be acting for and in behalf of the state, for the reason that the 
state has not by any valid statute given him authority to perform 
the act. "While he is generally and for ail lawful purposes an offi- 
cer of the state, he ceases to act as the représentative of the state 
whenever he does or attempts to do an act for the doing of which 
a lawful authority has not been granted by a valid statute. The 
court, therefore, has jurisdiction of the présent case, and must dé- 
termine the other questions presented by the motion and demurrer 
to the bill. 

The flrst question raised and argued by counsel for the complain- 
ant is that the act of March 6, 1893, under the provisions of which 
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the valuation and assessment of its property for the purposes of 
taxation were made, never became a law of the state, for the reason, 
as shown by the journals of the senate and house of représentatives, 
that the bill was passed by the législature and sent to the governor 
within the two days next preceding the final adjournment of the 
gênerai assembly as flxed by the constitution, in violation of section 
14, art. 5, of the said instrument. 

ïhis exact question was presented in the case of W. U. Tel. Co. v. 
Taggart, 40 N. E. 1051, decided on May 14, 1895, by the suprême 
court of the state of Indiana. The bill in thàt case was in sub- 
stance and scope the same as the bill in this court, and the act in 
question was assailed upon the same grounds as those presented 
and argued before me. The validity of the same acts of the state 
board of tax commissioners was drawn in question in both courts. 
After an extended review of the authorities, the court held that the 
statute in question was valid. It was said : 

"The authentication of the act, in the manner provided in section 25, art. 4, 
of the constitution (that 'ail bills and joint resolutions so passed shall be sisned 
by the presiding ofHcers of the respective bouses'), is eonclusive évidence that 
the act was duly passed in conformity with the provisions of the organie law 
of the state. Under the guaranty of the constitution, the statute, enrolled and 
filed In the ofBce of the secretary of state, cornes to us as by the solemn au- 
thentication of the législature itself, under the hand and seal of its presiding 
officers. Such authentication imports absolute verity as to the passage of the 
act, even as in the case of the acts of the court, which are authenticated by its 
certificate and seal under the hand of its clerk." 

This décision conclusively settles, so far as the courts of the 
United States are concerned, that the act in question was consti- 
tutionally enacted. 

It was further insisted in that case, as it is in this, that the act^ 
in question was invalid — First, because it fails to provide due 
process of law; secondly, because it dénies to the coraplainant the 
equal protection of the law; thirdly, because it violâtes the pro- 
visions of the constitution of the United States which prohibit any 
state from laying any imposts or duties on imports or exports; 
fourthly, because it is in violation of the provisions of the state 
constitution which require a uniform and equal rate of taxa- 
tion; flfthly, because it is in violation of the constitution of the 
United States, in that it amounts to a régulation of commerce 
among the states and with foreign countrjes; sixthly, it is in vio- 
lation of the constitution of the state, as being in effect a local or 
spécial law; and, seventhly, it is in violation of the constitution of 
the state as conferring judicial powers upon executive and adminis- 
trative officers. Thèse several objections were carefully exam- 
ined by the court, and were held to be unfounded. This act is ad- 
judged by the highest judicial tribunal of the state to hâve been 
validly enacted, and not to be obnoxious to any constitutional pro- 
vision. The courts of the United States are bound to accept the 
statute in question as a binding and constitutional enactment of the 
state, unless it is invalidated by reason of its conflict with some 

1 For the act of March 6, 1893, see note at end of case. 
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provision of the constitution of the United States. Its alleged 
repugnancy to the constitution of the United States was considered 
with great care in the case of W. U. Tel. Co. v. Taggart, supra, 
and it was there held that no such repugnancy esisted. This con- 
clusion is f uUy supported by the f oUowing décisions of the suprême 
court of the United States: Bailway Co. v. Baokus, 154 U. S. 421, 
14 Sup a. 1114; W. U, Tel. Co. v. Massachusetts, 125 U. S. 530, 
8 Sup. Ot. 961; Pullman's Palace Car Co. v. Pennsylvania, 141 U. S. 
18, 11 Sup. et. 876; Maine v. Grand Trunk Bv. Co., 142 U. S. 217, 12 
Sup. et. 121, 163; Railroad Co. v. Gibbes, 142 U. S. 386, 12 Sup. Ct. 
255; Bailway Co. t. Wright, 151 U. S. 470, 14 Sup. Ct. 896. 

It is lastly insisted that the state board of tax commissioners 
adopted a rule of Taluation, the necessary resuit of which was to 
flx the valuation on complainant's property higher than that fixed 
upon other property in the state. This clainx is equally unf ounded. 
The valuation of its property was lixed upon a mileage basis 
which has been sustained by the suprême court in the cases above 
cited. 

The bill of complaint is insufflcient to entitle the complainant to 
the relief prayed for. The motion to dissolve the temporary re- 
straining order is therefore sustained, and the bill is dismissed for 
want of equity, at the costs of the complainant. 

NOTE. 

An act supplementary to and amendatory of an act entitled "An act concem- 
Ing taxation, repealing ail laws in'confliet therewith, and deelarlng an emer- 
gency," approved March 6, 1891, and provldlng for the taxation of tele- 
graph, téléphone, palace car, sleeping car, drawing-room car, dining car, ex- 
press and fast freight, joint stock associations, conipanles, copartnersMps 
and corporations transactlng business in the state of Indlana, repealing sec- 
tions 68, 69, 70 and 71 of said act and ail laws In conflict therewith, and de- 
claring an emergency." 

(Approved March 6, ISQSi) 

Section 1. Be It enacted by the gênerai assembly of the state of Indiana, 
that any joint stock association, company, copartnership or corporation, whetlv 
er ineorporated under the laws of this state or any other state, or of any 
foreign nation, engaged In transmltting to, from, through, in or across the state 
of Indiana, télégraphie messages, shall be deemed and held to be a telegraph 
company, and every such telegraph company shall, annually, between the flrst 
day of April and the flrst day of June, make ont and délirer to the auditor 
of state a statement, verlfled by the oath of the offlcer or agent of such com- 
pany maklng such statement, with référence to the flrst day of April next 
preceding, showing: Flrst. The total capital stock of such association, com- 
pany, copartnership or corporation. Second. The number of shares of capital 
stock Issued and ontstanding, and the par or face value of each share. Thifd. 
Its principal place of business. Fonrth. The market value of said shares of 
stock on the flrst day of April next preceding, and if such shares hâve no 
market value, then the actual value thereof. Fifth. The real estate, structures, 
machlnery, fixtures and appllances owned by said association, company, co- 
partnership or corporation, and subject to local taxation wlthln the state, and 
the location and assessed yalue thereof, in each county or townshlp where the 
Bame Is assessed for local taxation. Sixth. The spécifie real estate, together 
with the permanent improvements thereon, owned by such association, com- 
pany, copartnership or corporation, situate ontside Ihe state of Indiana, and 
not directly used in the conduct of the business, with a speclfle description of 
each such pièce, where located, the purpose for which the same is used and 
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the sum at) which the same is assessed for taxation In the locallty where situ- 
ated. Seventh. AU mortgages upon the whole or any of its property, together 
with the dates and amounts thereof. Eighth. (a) The total length of the Unes 
of said association or company. (b) The total length of so much of their 
Unes as is outside the state of Indiana. (c) The length of the Unes within 
each of the counties and townships within the state of Indiana. 

Sec. 2. Bvery téléphone company doing business In this state, whether In- 
corporated under the laws of this state, or of any other state, or of any for- 
eign nation, shall annually, between the first day of April and the first day of 
June, make ont and deliver to the auditot of state a statement, verifled by the 
oath of the offlcer or agent of such company maklng such statement, with réf- 
érence to the flrst day of April next preceding, showlng: First. The total cap- 
ital stock of such association, company, copartnership or corporation. Second. 
The number of shares of capital stock issued and outstandlng and the par 
or face value of each share. Third. Its principal place of business. Fourth. 
The market value of said shares of stock on the flrst day of April next pre- 
ceding, and If such shares hâve no market value, then the actual value thereof. 
Flfth. The real estate, structures, machlnery, flxtures and appliances owned 
by said association, company, copartnership or corporation, and subject to local 
taxation within the state, and the location and assessed value thereof in each 
county or township where the same Is assessed for local taxation. Sixth. The 
spécifie real estate, together with the permanent improvements thereon, owned 
by such association, company, copartnership or corporation, situate outside the 
state of Indiana and not used directly in the conduct of the bïisiness, with a 
spécifie description of each such pièce, where located, the purpose for which 
the same Is used, and the sum at which the same is assessed for taxation in 
the locallty where situated. Seventh. AU mortgages upon the whole or any of 
its property together with the dates and amounts thereof. Eighth. (a) The 
total length of the Unes of said association or company. (b) The total length 
of so much of their Unes as is outside the state of Indiana. (c) The length oï 
the Unes within each of the counties and townships within the state of In- 
diana. 

Sec. 3. Bvery joint stock association, company, copartnership or corporation 
incorporated or acting under the laws of this or any other state, or any foreign 
nation engagea in conveying to, from^ through, In or across this state, or any 
part thereof, money, packages, gold, sUver, plate, merchandise, freight, or other 
articles, tmder any contract, express or Implied, with any railroad company, 
or the managers, lessees, agents or receivers thereof, provided such Joint stock 
association, company, copartnership or conporation is not a railroad company, 
shall be deemed and held to be an express company within the meaning of this 
aet, and every such express company shall annually, between the first day of 
April and the first day of June, make out and deliver to the auditor of state a 
statement, verified by the oath of the offlcer or agent of such association, com- 
pany, copartnership or corporation making such statement with référence to 
the flrst day of April next preceding, showing: First. The total capital stock 
or capital of said association, company, copartnership or corporation. Second. 
The number of shares of capital stock issued and outstandlng and the par 
or face value of each share, and, in case no shares of capital stock are Issued, 
in what manner the capital thereof is dlvlded and in what manner such hold- 
ings are evidenced. Third. Its principal place of business. Fourth. The mar- 
ket value of the said shares of stock on the flrst day of April next preceding, 
and if such shares hâve no market value, then the actual value thereof; and 
in case no shares of stock hâve been issued, state the market value, or the 
actual value in case there is no market value, of the capital thereof, and the 
manner In which the same is dlvided. Flfth. The real estate, structures, ma- 
chlnery, flxtures and appliances owned by said association, company, copart- 
nership or corporation, and subject to local taxation within the state of Indi- 
ana, and the location and assessed value thereof in each county or township 
where the same is assessed for local taxation. Sixth. The spécifie real estate, 
together with the improvements thereon, owned by said association, company, 
coi>artnership or corporation, situate outside the state of Indiana and not used 
directly in Ûie conduct of the business, with a spécifie description of each 
pièce, where located, the purpose for which the same is used, and the sum at 
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which the same is assessed for taxation In the locallty wherè sltnated. Sev- 
enth. AU mortgages upon the whole or any part of Its property, together witb 
the dates and amounts thereof. Eighth. (a) The total length of the Unes or 
routes over whlch such association, eompany, copartnershlp or corporation 
transports such merchandise, frelght or express matter. (b) The total length 
of such Unes or routes as are outslde the state of Indiana. (c) The length of 
such Unes or routes withln each of the counties and townships within the state 
of Indiana. 

Sec. 4. Every joint stoclî association, eompany, copartnershlp or corpora- 
tion Incorporated or acting under the laws of this or any other state, or of any 
foreign nation, and eonveylng to, from, through, in or across this state, or any 
part thereof, passengers or travelers in palace cars, drawing-room cars, sleep- 
ing cars, dining cars or chair cars, under any contract, express or implîed, wltE 
any railroad eompany, or the managers, lessees, agents or receivers thereof, 
shall be deemed and held to be a sleeping-car eompany for the purposes of this 
act; and every such sleeping-car eompany doing business in this state shall, 
annually, between the flrst day of Aprll and the first day of June, make out 
and deliver to the auditor of state a statement yerified by the oath of the offl- 
cer or agent of such eompany making such statement, with référence to the 
flrst day of April next preceding, showing: First. The total capital stock of 
such association, eompany, copartnershlp or corporation. Second. The number 
of shares of capital stock issued and outstanding, and the par or face value of 
each share. Third. Its principal place of business. Fourth. The market value 
of said shares of stock on the flrst day of April next preceding, and if such 
shares hâve no market value, then the actual value thereof. Fifth. The real 
estate, structures, machinery, flxtures and appllances owned by said associa- 
tion, Company, copartnershlp or corporation, and subject to local taxation with- 
ln the state, and the location and assessed value thereof in each county or 
townshlp Ythere the same Is assessed for local taxation. Sixth. The speeifled 
real estate, together with the permanent improvements thereon, owned by such 
association, eompany, copartnershlp or corporation, situate outside the state 
of Indiana, and not used directly In the conduct of the business, with a spécifie 
description of each such pièce, where located, the purpose for which the same 
is used, and the sum at which the same is assessed for taxation In the locality 
where situated. Seventh. AU mortgages upon the whole or any of its prop- 
erty, together with the franchises and amounts thereof. Eighth. (a) The total 
length of the main Unes of ail the railroad companies over whlch said cars are 
run. (b) The total length of so much of the main Unes of the railroad com- 
panies over which said cars are run as is outside the state of Indiana. (c) 
The length of the Unes of said raUroad companies over which said cars are 
run within each of the counties and townships within the state of Indiana: 
lirovided, that where the railroads, over which said Unes rrm, liave double 
tracks, or a greater number of tracks than a single track, the statement shall 
only glve the mileage as though such tracks were but a single track, and in 
case the auditor of state shall require it, such statement shall show in détail 
the number of miles of each or any particular railroad System or division. 

Sec. 5. Upon the fillng of such statements the auditor of state shall examine 
them, and each of them, and if he shall deem the same insuiHcient, or In case 
he shall deem that other information Is requisite, he shall require such offlcer 
to make such other and further statements as said auditor of state may call 
for. In case of the failure or refusai of any association, eompany, copartner- 
shlp or corporation to make out and deliver to the auditor of state any state- 
ment or statements required by this act, such association, eompany, copartner- 
shlp or corporation shall forfelt and pay to the state of Indiana one hundred 
(.ÇlOO) dollars for each additional day such report is delayed beyond the first 
day of June, to be sued and recovered in any proper form of action in the 
name of the state of Indiana on the relation of the auditor of state, and such 
penalty, when coUected, shall be paid into the général fund of the state. 

Sec. 6. Upon the meeting of the state board of tax commissioners for the 
purpose of assessing railroad and other property, said auditor of state shaU 
lay such statements, with such Information as may hâve been furnished him, 
before said board of tax commissioners, who shall tliereupon value and assess 
the property of each association, eompany, copartnership or corporation in the 
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manner hereinafter set forth, after examlning sueh statements and after ascer- 
taining the value of such propertles therefrom, and from such other informa- 
tion as they may tiave or obtain. For that purpose they may requlre tiie 
agents or offlcers of said association, company, copartnersMp or corporation to 
appear before ttiem with such boolis, papers or statements as they may require, 
or they may require additional statements to be made to them, and may com- 
pel the attendance of witnesses, in case they shall deem it necessary, to enable 
them to ascertain the true cash value of such property. 

Sec. 7. Said State board of tax commissioners shall first ascertain the true easb 
value of the entlre property owned by said association, company, copartner- 
ship or corporation from said statements or otherwise, for that purpose taking 
the aggregate value of ail the shares of capital stock, in case said shares hâve 
a market value, and in case they hâve none, taking the aetual value thereof 
or of the capital of said association, company, copartnership or corporation. In 
whatever manner the same is divided, in case no shares of capital stock hâve 
been issued: provlded, however, that in case the whole or any portion of the 
property of such association, company, copartnership or corporation shall be 
Incumbered by a mortgage or mortgages, such board shall ascertain the true 
cash value of such property by adding to the market value of the aggregate 
shares of stock or to the value of the capital, in case there shall be no such 
«hares, the aggregate amounts of such mortgage or mortgages, and the resuit 
shall be deemed and treated as the true cash value of the property of such 
association, company, copartnership or corporation. Such board of tax com- 
missioners shall, for the purpose of ascertaining the true cash value of the 
property within the state of Indiana, next ascertain from such statements or 
otherwise, the assessed value for taxation, in the localities where the same is 
situated, of the several pièces of real estate situate without the state of Indi- 
ana and not speeifically used in the gênerai business of such associations, com- 
panies, copartnerships or corporations, which said assessed values for taxation 
shall be by said board deducted from the gross value of the property as above 
ascertalned. Said state board of tax commissioners shall next ascertain and 
assess the true cash value of the property of such associations, companles, co- 
partnerships or corporations within the state of Indiana, by taking the propor- 
tion of the whole aggregate value of said associations, companles, copartner- 
ships or corporations, as above ascertained, after deducting the assessed value 
of such real estate without the state, which the length of the Unes of said as- 
sociations, companles, copartnerships or corporations, in the case of telegraph 
and téléphone companles, within the state of Indiana, bears to the total ien.iftli 
of the Itnes thereof; and in the case of palace, drawlng-room, sleeping, dining 
or chair car companies, the proportion shall be the proportion of such aggre- 
gate value, after such déductions, which the length of the Unes within the 
state, over which said cars are run, bears to the length of the whole Unes over 
which said cars are run; and in the case of express companies, the proportion 
shall be the proportion of the whole aggregate value, after such déductions, 
which the length of the Ihies or routes, within the state of Indiana, bears to 
the whole length of the Unes or routes of such associations, companies, copart- 
snerships or corporations, and such amount, so ascertained, shall be deemed and 
held as the entlre value of the property of said associations, companies, copart- 
nerships or corporations within the state of Indiana. From the entire value of 
the property within the state so ascertained, there shall be deducted, by said 
board, the assessed value for taxation of ail the real estate, structures, ma- 
chineiy and appliances within the state and subject to local taxation in the 
countles and townships, as hereinbefore described in item No. 5 of sections 1, 
2, 3, and 4 of this act, and the resldue of such value so ascertained, after deduct- 
ing therefrom tlie assessed value of such local propertles, shall be by said 
board assessed to said association. 

Soc. 8. Said board of tax commissioners shall thereupon ascertain the value 
per mile of the property within the state by dividing the total value, as above 
ascertained, after deducting the spécifie propertles locally assessed within the 
state by the number of miles within the state, and the resuit shall be deemed 
and held as the value per mile of the property of such association, company, co- 
partnership or corporation within the state of Indiana. 

Sec. 9. Sa\d board of tax commissioners shall thereupon for the purpose of 



604 TEDERAt BEPOBTEE, Vol. 68. 

determlning what amount shall be assessed by it to sald association, company, 
copartnershlp or corporation In each coimty In the state, through, across, into 
or over whlcli the Une of sald association, company, copartnershlp or corpora- 
tion extends, multiply the value per mile as above ascertalned by the number 
of miles in each of such counties as reported In said statements, or as other- 
wise ascertalned, and the resuit thereof shall be by sald board certified to the 
auditor of state, who shall thereupon certify the same to the auditors re- 
spectively of the several counties through, into, over or across wbich the Unes 
or routes of said association, company, copartnershlp or corporation extend, 
and such auditors shall apportion the amount certified for their counties re- 
spectively among the several townships into, through, over or across v?hich 
such Unes or routes extend in proportion to the length of the Unes in such town- 
ships. 

Sec. 10. To enable sald eounty auditors to properly apportion the assess- 
ments between the several townships, they are authorized to requlre the agent 
of sald association or company to report to them respectively, under oath, the 
length of the Unes In each township, and the auditor shall thereupon add to 
the value so apportloned the assessed valuation of the real estate, structures, 
machlnery, flxtures and appliances situated in any township, and extend the 
taxes thereon upon the duplicate, as in other cases. 

Sec. 11. In case any such association, copartnershlp or corporation as named 
In this supplemental and amendatory act shall fail or refuse to pay any taxes 
assessed agalnst it in any eounty or township in the state, in addition to other 
remédies provided by law for the collection of taxes, an action may be pros- 
ecuted in the name of the state of Indiana by the prosecuting attomeys of the 
différent judlcial circuits of the state, on the relation of the auditors of the 
différent counties of this state, and the judgment in said action shall include 
a penalty of fifty per cent, of the amount of taxes so assessed and unpaid, to- 
gether with reasonable attorney's fées for the prosecution of such action, whicb 
action may be prosecuted in any eounty into, through, over or across which 
the Une or route of any such association, copartnershlp, company or corpora- 
tion shall extend, or any eounty where such association, company, copartner- 
shlp or corporation, shall hâve an office or agent for the transaction of busi- 
ness. In case such association, company, copartnershlp or corporation shall 
hâve refused to pay the whole of the taxes assessed against the same by sald 
state board of tax commissloners, or In case such association, company, co- 
partnershlp or corporation shall hâve refused to pay the taxes or any portion 
thereof assessed to It In any particular eounty or counties, township or town- 
ships, such action may include the whole or any portion of the taxes so unpaid 
in any eounty or coimties, township or townships, but the attorney-general 
may, at his option, unité in one action the entire amount of the tax due, or 
may bring separate actions In each separate eounty or township, or join coun- 
ties and townships, as he may prefer. AH collection of taxes for or on account 
of any particular eounty made in any such suit or sults, shall be by said 
auditor of state aecounted for as a crédit to the respective counties for or on 
account of Which such collections were made by said auditor of state, at the 
next ensuing settlement with such eounty, but the penalty so coUected shall 
be credited to the gênerai fund of the state; and upon such settlement belng 
made, the treasurers of the several counties shall, at their next settlements, 
enter crédits upon the proper duplicates in their offices, and at the next settle- 
ment with such eounty report the amount so received by hlm in his settlement 
with the state, and proper entrles shall be made with référence thereto: pro- 
vided, however, that in any such action the amount of the assessment flxed by 
said state board of tax commissloners and apportioned to such eounty, or ap- 
portloned by the eounty auditor to any particular township, shall not be con- 
troverted. 

Sec. 12. Inasmucb as the provisions of this act are intended to take the place 
of sections 68, 69, 70 and 71 of the act entitled "An act concernlng taxation, 
repealing ail laws In confllct therewith and declaring an emergency," approved 
March 6, 1891, such sections and each of them and aU other laws and parts 
of laws In confllct with this act are hereby repealed: provided, that ail mon- 
eys now due the state, or which may become due on the Ist day of Aprll, 
1893, or at any other tlme, on account of any assessment or charge made 
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against any of the joint stock associations, persons, eompanles or corporations 
on account of per cent, on gross or net eamings for the preceding year or 
yearSi and ail penalties and charges thereon growing out of any failure to 
make reports on payments as now required by the provisions of the aforesaid 
repealed sections shall be paid and coUected under the provisions of sald re- 
pealed sections the same as if said sections were not repealed, and any suit 
brought for tlie recovery of such money, taxes or penalties shall be begun un- 
der the provisions of sald repealed sections and proseeuted to final judgment 
thereunder in ail respects the same as if sald sections were contlnued In full 
force; and It is hereby expressly provlded tbat ail the rights of the state ae- 
crued, or which may accrue on the Ist day of April, 1893, on account of re- 
ceipts for the preceding years, are hereby saved from the opération of the 
aforesaid repealing clause. 

Sec. 13. Whereas an emergency exists for the Immédiate taking efiEect of this 
act, the same shall be in force from and after its passage. 



ROGGENKAMP v. ROGGENKAMP et al. 

(Circuit Court of Appeals, Eighth Circuit June 3, 1895.) 

No. 541. 

1. CONSTBUCTIVB TbUSTS— PtJBCHASB OF LanD UNDER CONTRACT OF DeCBASBD 

Pbrson — Rights of Heibs. 

On the death of a person In possession of lands under a contract of pur- 
chase, leaving a widow and minor son, his father, with hls vyidow's con- 
sent, took possession of the property, sold the personalty, paid the debts, 
and, by virtue of the contract, paid the balance due for the lands, and took 
tltle in hls own name. Held, that he, or any one purcbaslng from him with 
notice of the faets, took the tltle in trust for the helr, whether the money 
to complète the purchase was paid from the proceeds of the son's personal 
estate or from the father's own funds. 

S. EXBCDTOB DE SoN TOBT— KiGHTS AND LiABILITIES. 

One who, without direction of the proper court, or of a wlll of a deceased 
iwrson, Intermeddles with his personal estate, and performs acts of admin- 
istration, will be compelled to account for Its disposition and value; but 
in aU acts which are not for his own beneflt, and which a lawful executor 
or administrator might do, he Is protected. He cannot be eharged beyond 
the assets which corne to his hands, and against thèse he may set off the 
Just debts which he bas paid. 
B. Same — CoNSTRucTivB Trusts — Accounting — Bona Fide Forchasees— 
Parties. 

One in possession of lands imder a contract of purchase dled Intestate, 
owlng most of the purchase money, and leaving a widow and mlnor son 
and a small amount of personalty. With the consent of the widow, and 
to save the expense of a regular administration, the Intestate's father took 
possession of his property, sold the personalty, and paid his debts. He 
also completed the purchase of the land, took title in himself, and held 
for his own beneflt. After some years, a suit was brought against him 
by the heir, which resulted In a decree declaring a trust, ordering him to 
convey, and holding that the heir's guardian was entitled to recover rental 
value, less taxes paid and Improvements made. Défendant had contended 
that he used ail the proceeds of the personalty, together with money of his 
own, in paytng the Intestate's debts, and that he paid for the land entirely 
with hls own money. The record on appeal showed that, prlor to the com- 
mencement of the suit, he had sold the land, and shortly after it was be- 
gun, and before any notice of Us pendens was filed, conveyed the same; 
but, nevertheless, the purehaser was not made a party to the suit. Held, 
that the decree was erroneous; that the title in the hands of the purehaser 
was not affected by the decree; that, if complainant desired to recover 
the land, he might make the purehaser a défendant, if this could be done 
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wlthout ousting the Jurlsdiction; that if it could not, or If it should appear 
that he was a bona fide purchaser for value without notice, then an account- 
ing could be had against the original défendant, wliereln the latter would be 
entltled to be credited not only with taxes and improvements, but witb the 
money, if any, which he had paid from his individual funds In purchasing 
the land and paying the debts. 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

On March 6, 1894, the circuit court for the district of Nebraska rendered a 
decree to the effect that William Roggenkamp, the appellant in this case, held 
the title to 40 acres of land in trust for, and that he should convey the same 
to, the appellee John Roggenkamp, Jr., a mlnor, and that the appellee Emma 
Simons, as his guardian, was entitled to recover from the appellant the rental 
value of this tract of land, less the taxes he had paid and the value of the 
improvements he had made upon it during the time betvceen April, 1883, and 
April, 1893. The appeal challenges this decree. The facts upon which it rests 
are thèse: In AprU, 1883, .Tohn Roggenlsamp, Sr., died, intestate. He was the 
son of the appellant, the father of the appellee John Roggenkamp, Jr., and the 
husband of the appellee Emma Simons, who bas since his death been agaln 
married. Before his death he had purchased of one McClay a contract from 
the Burlington & Missouri Railroad Company in Nebraska, for the tract of land 
in question, and had paid $172, and had agreed to pay about $1,000 more for 
the title to the land. He was residing upon this land with his wife and child 
when he died. His son, John Roggenkamp, Jr., was his only heir at law. 
At the time of his death he, owed about $2,000 in addition to the $1,000 re- 
quired to pay for this tract of land, and he had some farming implements, a 
small amount of stock, some eom and wheat, and his right to this tract of 
land, but no other property. No one applied for the appointment of an ad- 
ministrator of his estate, and none was appointed. The appellant took his 
widow and child to his résidence, a few miles distant, and they lived there 
about six months, when the widow returned with her child to her parents. 
For the purpose of saving the expense of administration through the court, the 
appellant, with the consent of the widow, took ail the personal property of his 
deceased son, except some of the furniture of the house and two eows, which 
the widow retained, and sold it for the best price he could obtain, and paid the 
debts of the deceased. He also completed the purchase of the 40 acres of 
land, took tlie title to it in his own name, and from the death of his son until 
1891 paid the taxes upon it, made some improvements upon it, and received 
the rents and profits from it In 1890 he made a contract to convey this land 
to one John Bratt, who is not a party to this suit; and on November 24, 1891, 
he conveyed it to him. The decree was rendered on the ground that ttie ap- 
pellant had purchased the land with the proceeds of the Personal property of 
the deceased, and that he therefore held it as trustée for the heir. 

Newton C. Abbott, William A. Selleck, and Arthur W. Lane filed 
brief for appellant. 

John M. Stewart, Stephen B. Pound, and Lionel C. Burr flled brief 
for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

Tlie fundamental principle on which this decree is based is Sound. 
One who appropriâtes to himself the beneflt of an interest or equity 
in real estate that has descended to a minor heir thereby constitutes 
himself a trustée for the heir. He charges the title in himself, and 
in those who hold under him with notice, with a trust in favor of 
the heir that a court of equity will enforce; and he renders himself 
personally liable to account for the rents, profits, and proceeds of 
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the land wMch he thus acquires. When the appellant used the con- 
tract for the purchase of this land that his son held at his death, 
to obtain the title for himself, he became a trustée for the minor 
heir, John Roggenkamp, Jr., and the title to the land stood charged 
with that trust as long as it remained in his name, or in the name 
of any one who held under him with notice of thèse facts, whether 
he used the personal property of his son's estate to pay for the land 
or not. So far as the decree charges the title the appellant has 
to this land with this trust, theref ore, it is jight. Musham v. Mush- 
am, 87 111. 80; Stow v. Kimball, 28 111. 93; Schaffner t. Grutz- 
macher, 6 lowa, 137; Fox v. Doherty, 30 lowa, 334; Sentill v. Robe- 
son, 2 Jones, Eq. 510; Graves v. Pinchback, 47 Ark. 470, 1 S. W. 682; 
Hall V. Vanness, 49 Pa. St. 457. 

There is more doubt, however, whether the évidence in this record 
warrants the measure of relief given by the decree. The appellant 
seems to hâve taken the real and personal property which his son 
left at his death to pay the son's debts, and to save the expense of 
administration through the probate court, rather than to profit by 
it himself. He allèges that he expended the proceeds of ail the per- 
sonal property in paying thèse debts and that he paid more than 
$1,000 of his own money to perfect the title to the land. If this be 
true, he is entitled to charge against the land the amount that he 
paid from his own funds to perfect the title, and the heir should be 
required to allow this amount before he recovers the land. 

Under the common law, one who intermeddles with the personal 
property of a deceased person, and disposes of it, or does any other 
act of administration of the assets without the authority or direction 
of the proper court, or of the will of the deceased, thereby consti- 
tutes himself an executor de son tort. He cannot by his wrongful 
act acquire any beneflt for himself. The rightful executor or ad- 
ministrator or any créditer or legatee may maintain an action against 
him for the property of the deceased which he has taken, and may 
compel him to account for its disposition and value; but in ail acts 
that are not for his own beneflt and that a lawful executor might do 
he is protected. He cannot be charged beyond the assets which corne 
to his hands, and against thèse he may set off the just debts which 
he has paid. 1 Williams, Ex'rs, pp. 296, 305, 308; Bacon v. Parker, 
12 Conn. 213; Emery v. Berry, 28 N. H. 473; Bellows v. Goodall, 32 
N." H. 97; Glenn v. Smith, 2 Gill & J. 493; Weeks v. Gibbs, 9 Mass. 
74; Winn v. Slaughter, 5 Heisk. 191; Tobey v. Miller, 54 Me. 480; 
Olmsted v. Clark, 30 Conn. 108. 

It is unnecessary to inquire in this case whether or not an inter- 
meddler with the personal estate of a deceased person becomes an 
executor de son tort, and liable to account at the suit of a créditer 
or legatee under the statutes of the state of Nebraska. It is cer- 
tain that the appellant, by undertaking to administer the estate of 
his deceased son without the sanction of the probate court, made 
himself liable to account to the rightful administrator for the value 
of the Personal property he obtained from that estate. Consol. St. 
Neb. 1891, § 1244. But it would hâve been a perfect défense to a 
suit by the administrator for such an accounting that the appellant 
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had paid ail the just debts of the deceased, and that he had exhausf- 
ed ail the assets lie had received from the estate in paying thèse 
debts. The heir had no right to or equity in the personal property 
of his father, as against a étranger, superior to those of the lawful 
administrator. He alleged in liis suit that the appellant had ap- 
propriated the proceeds of the personal property of the estate to 
the purchase of the land he sought to recover. The appellant denied 
this, averred that he had used ail the property of the deceased and 
some of his own to pay the just debts of the deceased, and that he 
paid for this land with his own money. The appellant was entitled 
to a fair accounting that would détermine this issue, and flnd what 
balance, if any, of the value of the personal property he received, 
remained in his hands after he was credited with the payments he 
made on just debts of the deceased. He was not liable to be charged 
with the use of any more property of the deceased in the pur- 
chase of this land than the amount of such a balance. We hâve 
searched the record in this case in vain for the statement of such an 
account, or of évidence that an accounting upon this basis has been 
had in the court below, and we are unwilling to afûrm the decree 
without it. 

There is another respect in which the record is singularly détect- 
ive. The holder of the légal title to the land is an indispensable 
party to a suit to annul, or to compel the conveyance of, that title. 
U. S. V. Winona & St. P. E. Ck)., 67 Fed. 9i8. This suit was com- 
menced on September 14, 1891. There is a statement in the brief 
of the appellee tliatl a notice of lis pendens was then flled in the 
proper ofiSce in the county in which the land is situated, but the rec- 
ord does not disclose that fact. It does appear from the record, 
however, that on November 10, 1890, one John P. Bratt purchased 
this and other lands from the appellant; that on March 1, 1891, he 
took possession of them; that he had paid |7,884 on account of this 
purchase before this suit was commenced; and that the appellant 
conveyed the légal title to the land hère in controversy to him on No- 
vember 24, 1891. It goes without saying that the title to this land 
held by Bratt cannot be affected by a decree in a suit to which he 
is not a party, and of which he had no notice before he paid for and 
took his title. For thèse reasons, the decree below must be reversed. 
If the appellee John Eoggenkamp, Jr., desires to recover this land, 
he should be permitted to make John P. Bratt a party défendant, 
if that can be done without ousting the jurisdiction of the court be- 
low. If he does so, and the évidence then establishes the fact that 
Bratt took the title with notice, the appellee Eoggenkamp may re- 
cover the land on équitable terms. If, on the other hand, Bratt can- 
not be made a party to this suit, or if the évidence establishes the 
fact that he was a bona flde purchaser for value without notice, then 
the guardian of John Eoggenkamp, Jr., may hâve an accounting with 
the appellant, in which he should be charged with the amounts he 
has received, and credited with the amounts he has expended on 
account of this land. 

It is indispensable to a just détermination of this suit that the 
mafter of the accounting should be referred to a master, with in- 
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structions to hear évidence, and to state an itemized account against 
the appellant, in which he shall be chargea with the value of each 
item of the personal property of his deceased son that he sold or 
converted to his own use, and in which he shall be credited with the 
varions amounts which he paid on account of the just debts of the 
deceased. If, af ter confirmation by the court, the balance of this 
account is against the appellant, and is less than the amount which 
he paid for the land, the master should state another account, in 
which he should charge the appellant with this balance, with the 
rental value of the land from 3883 until he sold it in 1891, with the 
amount he then received for the land or its value, and with interest 
on ail of thèse items, and should crédit him with the amount he paid 
for the land, the taxes he paid upon it, and the value of the improve- 
ments he made upon it, with interest upon thèse items. Af ter thèse 
reports of the master hâve been received and conflrmed by the court, 
the suit should proceed to final hearing and decree. 

The decree is accordingly reversed, without costs, and the cause 
remanded, with directions to proceed in a manner not inconsistent 
with the views expressed in this opinion. 



SOUTHERN PAC. R. CO. v. GROECK et al. 

(Circuit Court, S. D. California. May 13, 1895.) 

No. 347. 

1. Demureer— Pacts Judicially Noticed. 

The rule that, for the purpose of disposing of a demurrer, such facts as 
are well pleaded are taken to be true, does not apply where, by a public 
record, of which the court taises judicial notice, the facts are shown t& be 
otherwise. 

S. Ptjblic Lands— Grant to Railroad— Withdrawal from Ektry. 

By an act passed July 27, 1866, congress granted to the S. P. Ce, \n ald 
of the construction of its railroad, the altemate odd-numbered sections of 
public land, to the amount of 10 per mile, on each side of the road, not re- 
served, sold, or otherwise appropriated, and in. compensation for any land 
reserved, sold, or otherwise appropriated, within the granted limlts, other 
lands to be selected In the altemate odd-numbered sections, not more than 
10 miles beyond the granted limite. The act provided that "the président 
of the United States shall cause the lands to be surveyed for forty miles 
in wldth on both sides of the * * * road after the gênerai route shall be 
fixed * » * and the odd sections * * • shall not be llable to sale or 
entry or pre-emptlon before or after they are surveyed ♦ * *." Held, that 
the law making the grant itself operated to withdraw from sale, pre-emp- 
tion, homestead entry, or other disposition, the odd-numbered sections of 
land within both the granted and the indenmity limits. Buttz v. Railroad 
Co., 7 Sup. et 100, 119 U. S. 72, and St. Paul & P. R. Co. v. Northern Pac. 
R. Oc, 11 Sup. et. 389, 139 U. S. 18, foUowed. 

8. Samb—Equitt— Lâches. 

The gênerai route of the road was fixed, and a map thereof filed, in 1867. 
The land within the indemnlty limits was insufflcient to make up the 
losses within the granted limits, and this fact was known as early as 1883. 
In 1885 one G. settled upon a part of the land within the indemnity lim- 
its, and flled a declaratory statement thereon. The S. P. Co. contested G.'s 
right to the land, in the land office and by appeal, but the land was pat- 
ented to G. in 1890. In 1891 the S. P. Co. selected the same land, and 
ofEered ail the fées for securing a patent, but the ofllcers of the land office 
v.68F.no.6— 39 
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refused to approve the sélection. In 1892 the S. P. Co. brougbt suit in 
equity to establish Its claim to the land, tliis being more than the period 
of the local statute of limitations since G.'s entry on the land. Beld, tRat 
the S. P. Co. was guilty of lâches in enforcing its claim, which deprived 
it of the right to relief In equity. 

This was a suit by the Southern Pacific Railroad C3ompany against 
Otto Groeck and others to establish the complainant's ownership of 
certain land, and compel a conveyance thereof. Défendants de- 
murred to the bill. 

J. D. Kedding, for complainant. 
W. B. Wallace, for défendants. 

ROSS, Circuit Judge. The land in controrersy having been pat- 
ented to the défendant Groeck under the préemption laws of the 
United States, the complainant, claiming to be entitled to it by 
virtue of a congressional grant, seeks by this suit to obtain a decree 
that the title conveyed by the patent is held in trust for it, to com- 
pel the conveyance thereof to the complainant, and to enjoin the 
défendants from asserting any title thereunder. The grant under 
which the complainant claims the land is that of July 27, 1866 (14 
Stat 292), by which, among other things, the Southern Pacific Eail- 
road Company was authorized to connect with the Atlantic & Pa- 
cific Railroad at such point near the boundary line of the state of 
Califomia as it should deem most suitable for a railroad line to San 
Francisco, and, subject to certain conditions, exceptions, snd limita- 
tions, was granted every alternate section of public land, not minerai, 
designated by odd numbers, to the amount of 10 alternate sections 
per mile on each side of said road, to which the United States should 
hâve f uU title, not reserved, sold, granted, or otherwise appropriated, 
and free from pre-emption or other claims or rights at the time such 
road should be designated by a plat thereof flled in the ofSce of the 
commissioner of the gênerai land office; and where, prigr to said 
time, any of said sections or parts of sections should be granted, 
sold, reserved, occupied by homestead settlers, or pre-empted, or oth- 
erwise disposed of, the act provided that other lands should "be 
selected by said company in lieu thereof, under the direction of the 
secretary of the interior, in alternate sections designated by odd 
numbers, not more than ten miles beyond the limits of said alternate 
sections, and not including reserved numbers." The exceptions con- 
tained in the act are not applicable to this case, and need not, there- 
fore, be referred to. The bill allèges, among other things, that on 
the 24th of îv'ovember, 1866, the complainant, by its board of direct- 
ors, accepted the grant upon the terms and conditions contained in 
it, which acceptance was flled with the secretary of the interior De- 
cember 27, 1866, and that, on the 3d day of January, 1867, complain- 
ant flled with the secretary a map of the route of its road, as located 
and surveyed, which map was accepted by the secretary, and on the 
same day transmitted by him to the commissioner of the gênerai 
land office, to be flled in that office, which was done on that day; 
that on the 22d of March, 1867, the commissioner transmitted a copy 
of the map to the register and receiver of the local land office at Vi- 
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salia, Cal., in which district the land in controversy is situated, and 
tliat the register of the local land office acknowledged its receipt 
by letter of date March 30, 1867; that on the 19th day of March, 
1867, the secretary of the interior addressed to the commissioner of 
the gênerai land office this letter: 

"Department o£ the Interior. 

"Washington, D. 0., March 19, 1867. 

"Sir": tJnder date of January 3, 1867, a map showlng the designated route 
of the Southern Pacifie Railroad in California, filed under the act of congress 
approved July 27, 1866, was sent to you for appropriate action. If a with- 
drawal of lands has not been ordered on account of said road, you will cause 
the necessary instructions to be Issued to the local land offices to withhold the 
odd sections withln the granted limita of twenty miles on each side of said 
road, as shown on the map before mentioned, and also withdraw the odd sec- 
tions outside of the twenty miles and within thirty miles on each side, from 
which the indemnity for lands disposed of withln the granted limits is to be 
taken. The even sections within the twenty-mile limits will, under the Act 
3d March, 1853, 'An act to extend pre-emption rights to certain lands therein 
mentioned,' be increased to $2.50 per acre, and subject to the provisions of the 
pre-emption and homestead laws at that prlce. Minerai lands, other than coal 
and iron, are excluded from this grant. I do not think It necessary at this 
time to pass upon the question as to whether this railroad company hâve adopt- 
ed the route of any other railroad. Any identity of grant arising out of con- 
flict of location under the first proviso in the third section of the act wlU be 
reserved for future considération. The withdrawal will be ordered to take 
effect upon the receipt of your Instructions at the local office. 

"Very respectfuUy, your obt servant, O. H. Browning, Secretary. 

"Hon. Jas. S. Wilson, Commissioner of the General Land Office." 

And the bill allèges that the odd-sectioned lands within 30 miles 
of the said route of the complainant's road "hâve ever since so re- 
mained withheld and withdrawn." The bill also sets forth the joint 
resolution of congress of June 28, 1870 (16 Stat. 382), by which com- 
plainant was authorized to "construct its road and telegraph lines 
as near as may be on the route indicated by the map filed by said 
company in the department of the interior on the 3d day of January, 
1867," and allèges that the road was built by the complainant upon 
the Une as shown upon that map, and, as constructed, ran through 
Tulare county, which is within the district of lands subject to sale 
at Visalia, Cal., and was completed within the time limited by the 
acts of congress, which fact was duly reported to the président, and 
by him accepted and approved ; that the land in controversy is miore 
than 20, but within 30, miles of the complainant's road, as so lo- 
cated and constructed, and that when its route was deflnitely flxed 
the said land had not been granted, sold, reserved, occupied by home- 
stead settlers, or pre-empted, or otherwise disposed of or appropri- 
ated by the United States for any purpose, but that the United States 
then had full title thereto; that the entire indemnity limits under 
the grant to the complainant are insufflcient to supply the losses 
sustained by it within the granted limits, and that the commissioner 
of the gênerai land office, in his annual report to the président and 
to the interior department for the year 1883, "has attested and cer- 
tified to the fact that the land within the indemnity limits in said 
act of July 27, 1866, will by no means supply the loss of lands within 
the tweutj'-mile limits to said railroad company under said act"; 
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that the respondent Groeck filed a declaratory statement, No. 7,974, 
upon the land in controversy, alleging settlement thereon September 
3, 1885; that complainant contested Groeck's right to the land in 
the local land oflace, as also, by appeal, throughout the department 
of the interior, but that that department, disregarding the law, 
awarded the land to Groeck, and on the llth day of April, 1890, a 
patent therefor was issued to him. The bill further allèges that 
on the 13th of January, 1891, complainant selected the land in con- 
troversy in its indemnity list No. 43, at the land ofiftce in Visalia, 
which ofiBce refused to approve the sélection, although complainant 
offered ail the fées for the purpose of listing, selecting, and securing 
a patent for the land, and that a like refusai has been made by 
the commissioner of the gênerai land oflQce, and by the secretary of 
the interior. 

Although the bill allèges that the order of withdrawal of the odd 
sections within 30 miles of the route of the complainant's road, as 
delineated on the map filed by it January 3, 1867, made by Secretary 
Browning, March 19, 1867, has ever since remained in force, and al- 
though, for the purpose of disposing of a demurrer, the rule is that 
sucli facts as are well pleaded are to be taken as true, yet where, by 
a public record, of which the court takes judicial notice, the fact is 
shown to be otherwise, the gênerai rule should not, I think, be held 
to apply. The acts of the secretary of the interior done in the per- 
formance of his ofiQcial duty are matters of which the courts may 
take judicial notice. Caha v. U, S., 152 U. S. 211, 221, 222, 14 Sup. 
Ot. 513. And a référence to the records of the department of the 
interior shows that the order of withdrawal made by Secretary 
Browning on the 19th of March, 1867, was revoked, and the lands 
included in that order directed to be restored to the public domain 
by an order made by his successor, Secretary Cox, on the 2d day 
of November, 1869, as appears from a certified copy of that order 
on file in another case in this court. The reason assig.«vîd by Sec- 
retary Cox for his action in that particular was that in locating the 
route of its road the complainant company "had entirely disregarded 
its charter from the state of Oalitornia, which, in the act of con- 
gress of July 27, 1866, making the grant of lands, is given as its 
authority to build a road in California"; and it was doubtless due 
to that fact that the subséquent acts of the législature of the state 
of Çalifomia, set out in complainant's bill, changing the charter of 
the company, and authorizing it to change its route, were passed, as 
also the joint resolution of congress of June 28, 1870, authorizing 
it to build upon the route delineated on the map filed by it January 
3, 1867. From this statement it will be seen that at the time the 
Une of complainant's road, was definitely fixed the land in contro- 
versy, which was without the primary, but within the indemnity, 
limits of the grant, was public land, to which the United States 
had fuU title; that at the time the défendant Groeck first settled 
upon the land there was no order of the interior department in 
force withdrawing it from sale, pre-emption, or homestead entry; 
and that at the time of the défendant Groeck's settlement upon the 
land there had been no attempt on complainant's part to sélect it 
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in lieu of any land lost to it within the primary limita of its grant, 
or at ail, although complainant contested Groeck's right to preempt 
the land before the local office, as aiso, by appeal, before the com- 
missioner of the gênerai land office and the secretary of the interior. 
If, however, the law making the grant itself operated to withdraw 
the odd sections within the indemnity limits of the grant from sale, 
préemption, homestead entry, or other disposition, it is obvions that 
no order of the secretary was needed to work that resuit. And 
that the statute itself did so operate was held by this court in the 
case of Eailroad Co. v. Araiza, 57 Fed. 98, following, as the court 
thought, the ruling of the suprême court in the cases of Buttz v. 
Railroad Go., 119 U. S. 72, 7 Sup. Ct. 100, and St. Paul & P. K. Co. 
V. Northern Pac. R. Co., 139 U. S. 18, 11 Sup. Ct. 389. The Araiza 
Case was, howerer, rightly decided upon the facts as there made to 
appear, regardless of the construction of the act of congress; for 
in that case the attention of the court was not called to the fact that 
the order made by Secretary of the Interior Browning on March 19, 
1867, directing the withdrawal of the odd sections within the in- 
demnity as well as the primary limits of the grant for the benefit 
of the grantee, was on NoTember 2, 1869, revoked by order of Secre- 
tary Cox. On the contrary, it appeared in the Araiza Case, as 
stated by the court (57 Fed. 101), that at the time the défendant in 
that case flrst went upon the land the order withdrawing it from 
sale, pre-emption, or homestead entry was in force. For that rea- 
son, if for no other, it was there properly held that the défendant 
acquired no right by her entry. That such an order of withdrawal, 
while in force, is sufficient to defeat a settlement for the purpose of 
pre-emption or homestead entry, even if it shall afterwards be found 
to hâve been wrongfully made, was decided by the suprême court in 
the very récent case of Wood v. Beach (decided March i, 1895) 156 
U. S. 548, 15 Sup. Ct. 410. 

In the présent case, however, it is made to appear that there was 
no order of withdrawal made by the interior department in force at 
the time of the settlement by the défendant Grœck upon the land in 
controversy. Wais it withdrawn from such settlement by opéra- 
tion of the statue itself? The act of July 27, 1866, did not direct the 
secretary of the interior to make any order withdrawing the lands 
that might fall within the grant from sale, pre-emption, homestead 
entry, or other disposition. But, by its sixth section, it provided 
"that the président of the United States shall cause the lands to be 
surveyed for forty miles in width on both sides of the entire line of 
said road, after the gênerai route shall be fixed, and as fast as may 
be required by the construction of said railroad, and the odd sec- 
tions of land hereby granted shall not be liable to sale or entry or 
pre emption before or after they are surveyed, except by said Com- 
pany, as provided in this act; but the provisions of the act of Sep- 
tember, eighteen hundred and forty-one, granting préemption 
rights, and the acts amendatory thereof, and of the act entitled 
'An act to secure homesteads to actual settlers on the public do- 
main,' approved May twentieth, eighteen hundred and sixty-two, 
shall be, and the same are hereby extended to ail other lands on 
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the gaid Une of said road when surveyed, excepting tliose hereby 
granted to said company." 

The ruling of this court in the Araiza Case, above cited, that the 
act of congress making the grant to the complainant company itself 
operated to withdraw, for the beneât of the grantee, from sale, pré- 
emption, or homestead entry, the odd sections of land situated with- 
in the indemnity as well as within the ijrimary limits of the grant, 
was, as has been said, based upon the ruling of the suprême court of 
the United States in the cases of Buttz v. Kailroad Co., 119 U. S. 
55, 7 Sup. et. 100, and gt. Paul & P. E. Co. v. Northern Pac. R. Co., 
139 U. S. 1, 11 Sup. et. 389. It is now insisted on the part of the 
défendants that this court, in the Araiza Case, wrongly construed 
those décisions of the suprême court; that the land inrolved in the 
Buttz Case was situated in the then territory of Dakota, and that, 
as the grant to the Northern Paciûc Eailroad Company was for 20 
odd sections of land on each side of the road where it passes through 
a territory, the primary limits of the grant in the territories extend- 
ed 40 miles on each side of the road, and theref ore the land involved 
in the Buttz Case was within the primary limits of the grant to 
the Northern Pacific Railroad Company; and that the décision of 
the suprême court in that case that the act of congress itself oper- 
ated to withdraw the odd sections of land situated within 40 miles 
of the line of the road applied only to lands within the primary 
limits of the grant. It is true that in Dakota (Dakota then being 
a territory) the primary limits of the grant to the Northern Pacifie 
Company extended 40 miles on each side of the road, and that the 
particular pièce of land involved in the Buttz Case was witliin those 
limits. But the suprême court, as will be seen from its opinion, 
was construing the act of congress making the grant to thé North- 
ern Pacific Railroad Company, the contemplated as well as the com- 
pleted route of which passed through a state, where the grant was 
limited to 10 odd sections a mile on each side of the road, as well 
as through territories where it was for 20 odd sections a mile on 
each side of the road. "The act of congress," said the court (119 
U. S. 71, 7 Sup, et. 100), "not only contemplâtes the filing by the 
company, in the offlce of the commissioner of the gênerai land 
office, of a map showing the deânite location of the line of its road, 
and limits the grant to such alternate odd sections as hâve not, at 
that time, been reserved, sold, granted, or otherwise appropriated, 
and are free from pre-emption, grant, or other claims or rights, but 
it also contemplâtes a preliminary désignation of the gênerai route 
of the road, and the exclusion from sale, entry, or pre-emptiou of the 
adjoining odd sections, within 40 miles on each side, until the deflnite 
location is made." This was said with référence to the grant as a 
whole, and was not limited to any particular section of the road, 
whether located in a territory or in a state. The court proceeded: 

i "The tliird [slxthj section déclares that after the gênerai route shall be lixed 
tho président shall cause the lands to be surveyed, for forty miles in width, 
on both sidea of the entire line, as fast as may be required for the construction 
of the road, and that the odd sections granted shall not be liable to sale, entry, 
or pre-emption, before or after they are surveyed, except by the company. The 
gênerai route may be considered as tixed when its gênerai course and direction 
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are determined after an actual examlnation ot the country, or from a knowl- 
edge of It, and is designated by a Une on a map showing the genei-al features 
of the adjacent country, and the places- through or by whieh It will pass. The 
officers of the land department are expected to exercise supervision over the 
matter, so as to require good faith on the part of the company in designating 
the gênerai route, and not to aecept an arbitrary and capriclous sélection of 
the Une, irrespective of the character of the country through vyhlch the road is 
to be constructed. When the gênerai route of the road is thus flxed in good 
faith, and information thereof given to the land department by flllng tlie map 
thereof with the eommissloner of the gênerai land oflice, or the secretary of 
the interior, the law withdraws from sale or pre-emption the odd sections, to 
the extent of forty miles on each side. The object of the law in this particular 
is plain. It is to préserve the land for the company to vphich, in aid of the con- 
struction of the road, it is granted. Although the act does not require the ofB- 
cers of the land department to give notice to the local land officers of the vplth- 
drawal of the odd sections from sale or pre-emption, It bas been the practice of 
the department, in such cases, to formally withdraw them. It cannot be other- 
vpise than the exercise of a wise précaution by tlie department to give such in- 
formation to the local land officers as may serve to guide aright thos° secking 
settlements on the public lands, and thus prevent settlements and expenditures 
connected vyith them which would aftervvards prove to be useless. Nor is 
there anything inconsistent with this view of the sixth section as to the gên- 
erai route, in the clause in the third section making the grant operative only 
upon such odd sections as hâve not been reserved, sold, granted, or othenvise 
appropriated, and to which pre-emption and other rights and claims bave not 
attached when a map of the definite location bas been flled. The third 
section does not embrace sales and pre-emptions in cases where the sixth sec- 
tion déclares that the land shall not be subject to sale or pre-emption. The two 
sections must be so construed as to give ett'ect to both, if that be pracli- 
cable." 

In the later case of St. Paul & P. R. Co. v. Northern Pac. R. Co., 
139 U. S. 17, 11 Sup. et. 389, where the land involved was situated 
in the state of Minnesota, and where the primary limits of the 
grant to the Northern Pacific Company extended only 20 miles on 
each side of the road, the suprême court, in considering the same 
grant, said: 

"The vFithdrawal made by the secretary of the interior of lands within the 
forty-mile limit on the 13th of August, 1870, preserved the lands for the benetit 
of the Northern Pacific Railroad from the opération of any subséquent grants 
to other companies not specifically declared to cover the promises. The North- 
ern Pacific act directed that the président should cause the lands to be surveyed 
forty miles in width on both sides of the entire Une of the road, after the 
gênerai route should be flxed, and as fast as might be required by the construc- 
tion of the road, and provided that the odd sections of lands granted should not 
be liable to sale, entry, or pre-emption before or after they were surveyed, ex- 
cept by the company. They were tberefore excepted by that législation from 
grants, independently of the witlidrawal by the secretary of the interior. His 
action informally announclng their withdrawal was only givlng publicity to 
what the law Itself declared. The ob.iect of the withdrawal was to préserve 
the land unincumbered untll the completion and acceptance of the road." 

And, after referring to what the court had ruled in the previous 

case of Buttz y. Railroad Co. in respect to the withdrawal of the 

lands, added: 

"After such withdrawal no interest in the lands granted can be acquired, 
against the rights of the company, except by spécial législative déclaration, 
nor, indeed, in the absence of its announcemeut after the gênerai route la 
flxed." 

And the court, in the St. Paul «& P. R Co. Case, further held, in 
answer to the objection that no évidence was produced of any sélec- 
tion by the secretary of the interior from the indemnity lands to 
make up for the deflciencies found in the lands within the place 
limits, that: 
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"It Is sufflcient to observe that ail the lands -within the îndemnlty limits only 
made up in part for thèse defleiendes. There was therefore no occasion for 
the exercise of the judgment of the seeretary in selecting them, for they wera 
ail appropriated." 

It does not seem to me that the language used by the suprême 
court in thèse cases admits of any other construction than that the odd 
sections included within the indemnity as well as the prlmary limits 
of the grant to the Northern Paciflc Company were withdrawn, for 
the beneflt of the grantee, from sale, pre-emption, homestead 
entry, or other disposition. Indeed, one of the counsel for the de- 
fendants, in one of the briefs flled in this case, admits that in the 
case last cited the suprême court held "that, as between railroads, 
the withdrawai from opération of law upon flling map of gênerai 
route under the senior grant operated to except aU the lands in 
the indemnity as well as primary limits from the opération of the 
junior grant," but, he adds, "tliis must be true as between rail- 
roads, in view of the tenns of the grant excluding lands previously 
granted, reserved, or claimed at the time of flling map of deflnite 
location by the railroad at the time of the junior grant." This 
latter observation of counsel is answered by the décision of the 
suprême court in the Buttz Case that there is nothing ïnconsistent 
with its view of the sixth section of thie act "in the clause in the 
third section making the grant operative only upon such oidd 
sections as hâve not been reserved, sold, granted, or otherwise ap- 
propriated, and to which pre-emption and other rights and claims 
hâve not attached when the map of the deflnite location has been 
flled. The third section does not embrace sales and pre-emptions in 
cases where the sixth section déclares that lands shall not be subject 
to sale or pre-emption." A withdrawai, however made, before the 
Une of road is deflnitely fixed, is, as said by this court in the Araiza 
Case, "as applicable to lands within the indemnity limits as to those 
within the primary limits of the grant; for up to that time the 
grant is no more attached to spécifie tracts of the one class of 
lands than of the other, neither being in any way identifled." The 
sixth section of the act of July 2, 1864 (13 Stat. 365), making the 
grant to the Northern Pacific Company, being in substance, and 
almost literally, the same as the sixth section of the act of July 27, 
1866, making the grant to the Southern Paciflc Eailroad Company, 
the language of the suprême court above quoted is equally applicable 
to the act in question hère (U. S. v. Southern Pac. R Co., 146 tJ. S. 
600, 13 Sup. et. 152), and renders necessary, in my opinion, the 
conclusion announced in Eailroad Co. v. Araiza, supra. 

If, as counsel for défendants insist should be done, the ruling 
of the suprême court referred to — that where, as hère, the loss of 
lands within the granted limits is so great that ail the lands in- 
cluded within the indemnity limits are insufficient to make good 
the loss, there is no occasion for the exercise of the judgment of 
the seeretary of the interior in selecting from them, because, in such 
case, they are ail appropriated — be regarded as unnecessary to the 
décision in that case, still, in the présent case, according to the 
averments of the bill, the complainant sought to sélect the land 
in controversy in lieu of land lost to it within the primary limits 
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of the grant, at the same time tendering ail lawful fées, which 
sélection was by the land department refused. Such refusai, if 
the right exists, entitled the company to resort to a court of 
equity for relief. Van Wyck v. Knevals, 106 U. S. 360, 1 Sup Ct. 
336; Smelting Co. t. Kemp, 104 U. S. 636. But such application 
must be seasonably made (Curtner v. U. S., 149 U. S. 676, 13 Sup. 
Ct. 985, 1041); and it is hère contended that it was net. This 
attempt on the part of the complainant to sélect the land in contro- 
versy was not made until the 13th day of January, 1891, although it 
contested défendant Groeck's right to the land in the local land 
office, as also, by appeal, throughout the department of the interior. 
This ineffectuai effort in the department of the interior against the 
allowance of Groeck's entry was neither a sélection of the land by 
complainant, nor, imder the décision of the suprême court in Curt- 
ner V. U. S., supra, can it be held to relieve complainant of the plea of 
lâches in the assertion of its rights. According to the averments 
of the bill, the land in controversy was withdrawn for complainant's 
benefit as early as 1867. On September 2, 1885, it was settled upon 
by the défendant Groeck; was patented to him by the United 
States April 11, 1890; and yet complainant never sought to sélect 
it until January 13, 1891, — nearly 25 years after the withdrawal of 
the land for complainant's benefit, and more than 5 years after the 
défendant Groeck's adverse entry upon it, according to the aver- 
ments of the bill, which bill was not filed until more than a year 
thereafter, to wit, February 11, 1892. The bill contains no alléga- 
tion as to when it was first discovered that ail of the lands within 
the indemnity limits of the grant were insufflcient to make good the 
loss sustained by complainant of lands within the primary limita, 
but it does allège that that f act was attested and certified to by the 
commissioner of the gênerai land office in his annual report for the 
year 1883 to the président and to the department of the interior. Ap- 
plying the rule announced by the suprême court in the case of St. 
Paul & P. R. Oo. V. Northern Pac. E. Co., supra, to that fact, it is 
apparent that complainant's cause of suit existed at least as early as 
September 2, 1885, when défendant Groeck made his adverse settle- 
ment upon the land as a pre-emptor. Yet complainant waited un- 
til February 11, 1892, before bringing this suit to establish its claim 
to the land, — more than 6| years, — a period considerably longer 
than that prescribed by the statute of California for the bringing 
of an action for the recovery of real property. Code Civ. Proc. Cal. 
§§ 318, 319, 343, 738. Nor does the bill show any reason why its 
right of sélection was not sooner exercised. As already said, it 
shows that as early as the year 1867 the lands included within the 
indemnity limits of its grant were withdrawn for complainant's 
benefit; but whether its right of sélection was deferred by reason of 
the failure of the government to make a survey of the lands, or 
whether, for any other cause, complainant's failure to make the 
sélection within a reasonable time was excused, is nowhere shown. 
The fact remains that it was not until February 11, 1892, that com- 
plainant came into a court of equity to enforce its rights to the land 
in question. Unless there be some excuse not disclosed by the bill 
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as presented, it waited too long. As said by this court la De Es- 
trada v. Water Co., 46 Fed. 280 : 

"It is true that the statutes of limitations applicable to actions at law do not 
apply to sults In equlty, but courts of equity are governed by the analogies of 
such statutes. Norris v. Haggin, 136 U. S. 386, 10 Sup. Ct. 942. 'A court of 
equity,' said Lord Camden, 'lias always refused its aid to stale demands wiiere 
tlie party slept upon his rights, and acquiesced for a great length of timc. 
Nothing can eall fortli tliis court Into activity but conscience, good i'aith, and rea- 
sonable diligence. Where thèse are wanting the court is passive, and does 
nothing. Lâches and neglect are always discountenanced, and thereîore, from 
the beginning of tliis jurisdiction, there was always a limitation to suits in 
this court' " 

This doctrine has been repeatedly recognized and acted on bv the 
suprême court Curtner v. U. S., 149 U. S. 676, 13 Sup. Ct. 985, i041 ; 
Speidel v. Henrici, 120 U. S. 377, 7 Sup. Ct. 610, and cases there 
cited. Demurrer sustained, with leave to the complainant to 
amend within the usual time, if it shall be so advised. 



HOBBS V. STATE TRUST CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. June 4, 1895.) 

No. 346. 

1. Vbndoe's Lien— Eminent Domain. 

A railway company which had made a mortgage covering after-acquired 
property began proceedings to condemn land of H. The compensation award- 
ed not being paid, H. bégan a suit to restrain the railway company. A com- 
promise sum was then agreed on, but not paid, and the court in H.'s suit 
decreed a lien in H.'s favor on his land taken by the railway company, and 
ordered it sold. H. bought it in at the sale. Afterwards, In a foreclosure 
suit by the mortgagee of the railway, the mortgage was declared a valld 
lien on H.'s land, and it was ordered to be sold. Held error; that H. 
retained a valid vendor's lien and acquired a perfeet title by the sale In 
his suit. 

3. Equity Practice — Bili, of Rbview. 

The rule that before a bill of review can be filed the decree sought to be 
reviewed must be obeyed and performed, does not apply to a party who 
Is not required by the deéree to do anything. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Alabama. 

This was a bill of review filed by Thomas M. Hobbs against the 
State Trust Company and others to review and reverse a decree ren- 
dered in a suit by the State Trust Company against the Decatur, 
Chesapeake & New Orléans Railway Company and Thomas M. Hobbs 
for the foreclosure of a mortgage. The circuit court dismissed the 
bill. Complainant appeals. Reversed. 

The Decatur, Chesapeake & New Orléans Eailway Company on June 25, 
1889, executed a deed of trust to the American Loan & Trust Company on ail 
of its property, rights, and privilèges then or thcreafter acquired, as security 
for three millions of bonds running for 40 years, with tnterest coupons attached. 
$1,300,000 of thèse bonds were issued. In conséquence of default in the pay- 
ment of interest, the American Loan & Trust Company, trustée, on December 
15, 1890, flled its bill in the United States circuit court for the Northern dis- 
trict of Alabama against the Decatur, Chesapeake & New Orléans Railway 
Company for the foreclosure of the deed of trust, the sale of the property, and 
the rights and privilèges therein described, and the payment of the outstand- 
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Ing bonds. On January 5, 1891, a decree was rendered aecqrdingly. This de- 
eree not having beèn executed, on August 3, 1891, the State Trust Company of 
New York, the successor of the American Loan & Trust Company as sucE 
trustée in the deed of trust, flled its supplemental bill in the above suit, re- 
iterating many of the matters In the original bill, and setting up that the ap- 
pellant, Thomas M. Hobbs, and others claimed some lien or interest iu the 
promises, for whleh they were made parties défendant, and praying that the 
lien of the deed of trust be declared superior to ail others, that the défendants 
be forever barred, and that a foreclosure of the deed of trust be had for the 
benefit of the bondholders. Thereupon, the appellant, Thomas M. Hobbs, filed 
his answer to the original and supplemental bills, and therein averred that on 
August 1, 1890, the Decatur, Chesapeake & New Orléans Eailway Company 
filed its application in the probate court of Limestone county, Ala., for the con- 
demnation of right of way 100 feet wlde in, through, and over his (the appel- 
lant's) land in Limestone county, Ala.; that thereupon answer was inled, the 
jury was impaneled, a trial was had, the damages were assessed at $8,196.33, 
and a judgment of condemnation was rendered August 18, 1890, ail in con- 
formity to tJie sta tûtes of Alabama; that payment of thèse damages not belng 
made, as required by the constitution of Alabama, the appellant, on September 
1, 1890, flled his bill in the chancery court of Limestone county, Ala., against 
the Decatur, Chesapealve & New OHeans Eailway Company et al., and ob- 
tained a prellminary Injunction restrainlng the défendants therein from taking 
the right of way until payment of the damages was made; and that there- 
upon, on September 3, 1890, a compromise was made by tlie appellant with 
the Decatur, Chesapeake & New Orléans Railway Company, by which such 
damages were fixed at $2,500, payment of which was to be made by Septem- 
ber 15, 1890. Said Hobbs f urther answered that the Decatur, Chesapeake & 
New Orléans lîailway Company havlng failed in the payment of the compro- 
mise sum, the appellant at the March term, 1891, of the chancery court of 
Limestone county, Ala., by amendment to his bill, brought the compromise be- 
fore the court, and thereupon by decree the court declared a lien on the right 
of way In his favor to the extent of 152,500; that on April 13, 1891, the regis- 
ter, after due advertisement, made sale of the right of way at public auction 
to the appellant, the highest bidder, executed to him a deed, and placed him 
in possession,— ail of which was duly conflrmed by the court; that the rails 
and ties had been laid in and on the right of way and were a part of the real 
estate; and that the deed of trust was not filed In Alabama for record, nor 
did the appellant bave any notice of it whatever, until after September 27, 
1890. In the said answer the said Hobbs specifically aveired as follows: "Aft- 
er this défendant thus bought the right of way on April 15, 1891, he severed, 
removed, and sold the rails thereon, as he had a right to do, they having be- 
come real estate when thus laid in the track, roadbed, and earth." To the 
said answer were attached exhibits showing transcript of the proceedings be- 
fore the probate court of Limestone county, Ala., instituted by the Decatur, 
Chesapeake & New Orléans Railway Company, to condemn the lands of Hobbs 
for the use of said railway company as a right of way, and the proceedings 
had In the chancery court for the Northwestern division in tlie Flfth district of 
Alabama, wherein the amount of the compromise between the railway com- 
pany and said Hobbs was declared to be a lien upon the lands covered by 
the right of way for the amount of $2,500, and the same were ordered sold to 
satisfy said lien, etc. Issue was joined upon the said answer, and thereafter 
the cause was heard, and a decree pronounced, to the effeet that the mortgage 
made by the Decatur, Chesapeake & New Orléans Railway Company to the 
American Loan & Trust Company was a valld and subsistmg mortgage and 
constituted a flrst lien upon the mortgaged promises, property, and franchises 
described in said mortgage, and further decreeing a foreclosure of the lien and 
a sale of the railway property to satisfy the same. 

The présent case is one made by a bill of revIew filed April 6, 1893, by 
Thomas Maclln Hobbs, complainant below, appellant hère, wherein the fore- 
going proceedings In cause No. 166 are recited, and the charge made that the 
said decree of foreclosure is erroneous. In this: Tliat it makes the lien of tJhe 
mortgage or deed of trust, therein referred to, superior to the lien or right of 
complainant, Thomas M. Hobbs, as to certain described lands; and asserting 
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that the sald deeree should hâve saved, reseived, and excepted the said de- 
scribed lands as the property of the said Hobbs, and that the said deeree 
should hâve declared that the title of the sald Hobhs to the lands described 
was and is superlor to the title conveyed by aud held under said mortgage or 
deed of trust. The said bill prays that the said deeree may be reviewed, re- 
versed, and set aside, and that the right of way of the said Decatur, Ohesa- 
peake & New Orléans Kailway Company throtigh the lands of orator be de- 
clared not subject to the lien of said mortgage or deed of trust, but that tie 
title of complainant In and to the same be declared to be superlor, etc. On 
AuguSt 5, 1893, the Decatur, Chesapeake & New Orléans Railway Company 
appeared by its solicitor and moved the court to dismiss the bill of review for 
want pf equity, assigning: (1) It afBrmatively appears that the deeree of this 
honorable court in cause No. 166 now sought to be reviewed is not erroneous, 
because the said complainant herein, Thomas M. Hobbs, in his answer in said 
cause No. 166, and in the fifth paragraph thereof, admitted that he severed, re- 
moved, and sold the rails on said right of way, and this court has the right to 
assume that he had thus been fully paid for said right of way. (2) The com- 
plainant does not now offer to pay for said rails, or otherwise to do equity. 
On the 22d day of August, 1893, the State Trust Company, made défendant to 
the bill of review, appeared and flled an answer, averring the same matters 
set up by the railway company in its motion to dismiss for want of equity, and 
further answering that under the deeree souglit to be reviewed the right of 
way purchased by the Decatur, Chesapeake & New Orléans Railway Company 
of the complainant has been sold and conveyed to the Middle Tennessee & 
Alabama Oomi)any, which company is now the owner of said right of way, 
including ail the ilghts and franchises of the Decatur, Chesapeake & New 
Orléans Railway Company; and on the same day the said trust company iiled 
a demurrer to the bill of review, and for causes of demurrer assigned: "(I) 
That it appeareth, by complalnant's own showing by said bill, that he is not 
entitled to the relief prayed by the bill against the défendant in this suit. (2J 
That it appeareth from the face of said bill that the deeree of this court in 
cause No. 166 on the equity docket thereof is not erroneous, as alleged in the 
complalnant's bill flled herein. (3) That it appeareth from the bill flled herein 
that the plaintiff does not ofCer to do equity, in this, that he does not ofEer to 
pay the value which in his answer to said original bill in cause No. 166, and 
in the flfth paragraph thereof, he admits that he severed, removed, and sold 
from said right of way. (4) The said plalntifC does not now offer to pay for 
tlie value of the rails which he severed, removed, and sold from the right of 
way, as set forth and admitted in his said answer in said cause." Without 
any further proceedings by way of setting down^ the demurrer for argument, 
setting down the cause for hearing on the bill and answer, putting the answer 
at issue by replication, or by taking any évidence, the cause appears to bave 
been brought before the court ànd argued, whereupon the court on the 23d 
day of April, 1894, dismissed the bilL 

On this appeal, the errors complained of in the court below are as follows: 
"(1) In rendering a deeree dismissing the bill herein. (2) In not granting com- 
plainant the relief prayed for in his bill. (3) In failing to review and reverse 
the original deeree sought to be reviewed and reversed. (4) In failing to dé- 
clare the lien and right of Thomas M. Hobbs superlor to the lien and right of 
the mortgage or deed of trust sought to be foreclosed by the original bill, in 
and to the lands described in the paragraph of the bill herein Immediately, the 
prayer of said bill being the last, or flfth, paragraph. In failing to deeree 
that the said lands referred to in said bill, or so much of the right of way, 
roadbed, track, etc., of said Decatur, Chesapeake & New Orléans Railway 
Company as ran in and through the property of the sald Thomas M. Hobbs, in 
Limestone county, Ala., should hâve been saved, reserved, and excepted from 
the opération of the deeree in the original case foreclosing said mortgage or 
deed of trust. (5) In failing to deeree that the title of Thomas M. Hobbs to 
the lands referred to in the last paragraph (5) of the bill herein was and is su- 
perlor to the title conveyed by and held under, and sought to be enforced 
through, the sald mortgage or deed of trust sought to be enforced in the orig- 
inal suit. (6) In failing to review and reverse and set aside the deeree In the 
original case foreclosing said mortgage or deed of trust In so far as to déclare 
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the title of Thomas M. Hobbs superlor to that of any other défendant or party 
In sald cause." 

Wm. Kichardson and R. A. McClellan, for appellant 
Lawrence Cooper, for appellees. 

Before PARDEE and McCORMICK, Circuit Jndges. 

PARDEE, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

From the record we are unable to say on what issue this cause was 
disposed of in the court below, but as presented in the briefs of 
counsel (there was no oral argument) the question hère is the same 
as though a gênerai demurrer for want of equity in the bill was 
sustained; and, further, we notice that in the original decree sought 
to be reviewed in the présent bill of review no question of fact 
was or is in dispute, and that it is practically conceded that in the 
original cause the facts were that the Decatur, Chesapeake & New 
Orléans Railway Company commenced proceedings in the probate 
court of Limestone county, Ala., for the condemnation of a right of 
way for its roadbed over and through Hobbs' lànd, resulting in a 
jury triaJ, in which the jury ascertained and assessed Hobbs' dam- 
ages and compensation for such right of way at the sum of $8,196.33, 
on which judgment of condemnation was rendered in conformity to 
the laws of the state; that thereafter, the damages and compensation 
so as aforesaid assessed not being paid, and the railway company 
notwithstanding going on with its work, Hobbs flled his bill in the 
chancery court of Limestone county, Ala., obtaining thereon a pre- 
liminary injunction restraining the railway company and its agents 
from tàking the right of way or building the roadbed thereon till 
such damages had been paid, and thereupon a compromise was made 
between the railway company and Hobbs, in writing, whereby Hobbs 
was to convey said right of way for the sum of $2,500 as his com- 
pensation and damages in the premises, the same to be paid Septem- 
ber 15, 1890; that no part of this $2,500 having been paid, Hobbs 
brought the compromise before the chancery court of Limestone 
county, had it enforced by a decree which recognized his vendor's 
lien in the sum of $2,500 and interest upon the land covered by the 
right of way, and ordered the same to be sold to pay said sum; and 
this decree not having been paid off, the register, after légal notice, 
sold the right of way, with the roadbed, rails, and ties thereon, to 
the highest bidder for cash, at the courthouse door in Limestone 
county, Hobbs becoming the purchaser at the amount of such lien, 
interest, and costs, and taking a deed for the property from the reg- 
ister; and that thereafter Hobbs removed and sold the rails on such 
right of way for his own account. 

The erroneous ruling of law complained of by the appellant Hobbs 
in the original decree sought to be reviewed is that the decree of 
the chancery court of Limestone county recognizing appellant's vend- 
or's lien, under which, by regular proceedings, the appellant had be- 
come the purchaser and the owner of the right of way across his 
own land, was treated as absolutely null. That this ruling was er- 
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roneous as a matter of law we do not think can be disputed. Tlie 
facts, as conceded, do not show that the appellant ever actually 
parted with the title to the land in controversy, but do show that he 
opposed at every step the proceedings of the railway coinpany to 
take his land without previous compensation. If, however, it be 
talœn for granted that by the proceedings of compromise he con- 
sented to convey title upon condition that the amount of the com- 
promise should be paid, it seems clear to us that when the amount 
was not paid he had a right to go tnto a court of compétent jurisdic- 
tion, assert his vendor's lien, and hâve the same foreclosed. When 
he did this, and at the foreclosure sale became the purchaser, it 
appears to us that thereby he acquired a full and complète title to 
the land in controversy, subject to the statutory right of the railway 
Company to redeem. At no stage of the proceedings does it appear 
that the appellant Hobbs lost or waived his superior vendor's lien 
on the land, so that the lien of the mortgage granted by the Decatur, 
Chesapealce & New Orléans Kailway Company to the American Loan 
& Trust Company could attach to his préjudice, even if it is not cor- 
rect to hold, in view of the whole proceedings, that in equity the 
appellant never parted with the title, but retataed the same from the 
beginning. 

ïhe main argument in this court is to the efEect that when the 
appellant, after he became the purchaser under the decree of sale on 
tlie foreclosure of the vendor's lien, sold the rails and ties found on 
the right of way for his own account, he thereby did something in- 
équitable, which precluded a court of equity from recognizing his 
légal title to the land in controversy. It does not appear that he 
was asked to account for, or that any account was taken of, the sum 
realized for the sale of rails and ties, and ail that can be gathered 
as to the amount so realized is an assertion that the sum was more 
than the value of the right of way. We are unable to see any force 
in this argument. When the appellant became the purchaser at 
the foreclosure sale, he became the owner of the land and its appur- 
tenances, and it would seem that he had the right to deal with them 
as he saw flt, subject only to a right to redeem under the statute of 
the state; but whether he had or not, it is clear to us that no liability 
which he may hâve subsequently incurred to account to the railway 
Company for rails and ties sold or appropriated by him would oper- 
ate to defeat his title to the land itself. Counsel for appellees cites 
authority to the effect that before a bill of review can be filed the de- 
cree sought to be reviewed must be flrst obeyed and performed. Con- 
ceding the rule contended for, we fail to see its applicability in the 
présent case. The decree complained of appears to hâve left noth- 
ing for Hobbs (now the complainant in the bill of review) to perform, 
not even, so far as the record goes, adjudging costs against him. 

An attack is also made upon the proceedings in the chancery court, 
— not that jurisdiction in that court is wholly denied, but the claim 
is that the proceedings were not regular, in that the amendment by 
which the compromise was brought before the court was improper, 
and the proceedings had thereunder were not in accordance with the 
tecognized equity practice in the state of Alabama. We take it 
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that ihe chancery court acquired jurisdiction by the bill filed for 
an injunction, and that thereafter it would naturally bave jurisdic- 
tion to reject, or to afiQrm and enforce, any compromise made by the 
parties therein when brought to its attention. That the trust Com- 
pany, plaintiff in the original suit, was not a party to the proceed- 
mgs in the chancery court is not suggested; but, even if it were, we 
are inclined to the opinion that until the title of the railway Com- 
pany attached to the right of way in question the trustée under the 
mortgage was without interest, and therefore not a necessary party 
to the proceedings, to say nothing of the fact that the proceedings 
were instituted in the chancery court before the mortgage to the 
trust Company was recorded in Alabama. The circuit court erred 
in dismissing the bill of review, and the decree appealed from is re- 
versed, and the cause is remanded to the circuit court, with instruc- 
tions to overrule the demurrers of the Decatur, Chesapeake & New 
Orléans Railway Company and of the State Trust Company, and 
thereafter proceed in conformity with the views expressed herein and 
as equity may require. 



FIDBLITY INSURANCE, TRUST & SAPE-DBPOSIT CO. v. ROANOKH 

IRON OO. 

(Circuit Court, W. D. Virginia. March 18, 1895.) 

CoRPOBATioiîs— Receiveb's Cbrtificatbs. 

A court of equity bas no power, without the consent of ail lien creditors, 
to authorize the recelver of an insolvent priva te corporation, whose busi- 
ness is not afCected with any publie interest, to issue certificates which 
wlll be a paramount lien upon its property, for the purpose of carrying on 
its business, unless it be necessary to do so In order to préserve the ex- 
istence of the property or franchises. 

This was a suit by the Fidelity Insurance, Trust & Safe-Deposit 
Company against the Roanoke Iron Company for the foreclosure of 
a mortgage. The receiver of the property of the défendant Com- 
pany petitioned for leave to issue receiver's certificates, for the 
purpose of carrying on the business of the company. Denied. 

Watts, Robertson & Bobertson and Penn & Cocke, for petitioner. 
J. W. St. Clair and Griffln & Glasgow, for some of the lien credit- 
ors opposing. 

PAUL, District Judge. The receiyer in this cause has presented 
a pétition to the court praying for authority to issue receiver's cer- 
tificates to the amount of $100,000, for the purpose of recommencing 
and carrying on the business of producing iron from the ore at 
the works of the défendant company. He has submitted to the 
court an itemized estimate, upon which he claims that, if author- 
ized to issue the certificates as prayed for, he can make iron at the 
défendant company's works for |7.11 per ton, including ail items of 
the cost of production. He further claims that such iron can be 
sold at the works at $7.85 per ton, making a profit of 74 cents per 
ton on the iron produced. He states that the output of the furnace 
for the last year of its opération was 47,037 tons; that there is no 
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reason why the furnace should not do equally as well; and claims 
that the profits would therefore be: For pig iron, $34,800; for 
rolling mill, $10,000; to which he adds what he denominates "store 
profits," amounting to $2,500, and "rents," |1,200, — making an aggre- 
gate of net profits amounting to $48,500. The pétition of the re- 
ceiver is opposed by a considérable number of the creditors of the 
défendant company holding first-mortgage bonds and supply liens 
on the property, who resist the issuance of receiver's certiûcates to 
hâve priority over their liens. 

It is not necessary to discuss the facts as presented in the receiv- 
er's statement. The court is confronted by the very important 
question as to its authority to issue receiver's certiûcates, without 
the consent of ail the lien creditors, to enable the receiver of a pri- 
vate corporation to carry on the business of the insolvent company. 
This is a question which has not heretofore been discussed or de- 
cided in the circuit court of this district. As there are now a num- 
ber of private corporations in this district in the hands of receivers, 
the question is one of great importance, and the court will consider 
it with a view to its settlement, so far, at least, as this court is con- 
cerned. 

Eeceiver's certiûcates must necessarily hâve priority over ail 
the liens of other creditors, thus displacing ail prior liens to the 
extent of the amount of such certiûcates issued. The authority of 
a court of equity to issue receiver's certiûcates for the purpose of 
carrying on the business of a corporation of whose property the 
court has taken control is of very récent origin, and is the out- 
growth of the necessity of keeping in active opération a railroad 
corporation that has been brought into the possession and control 
of a court of equity by the appointment of a receiver. As applied 
to railroad corporations, no question can be raised, in view of the 
numerous décisions of the suprême and other fédéral courts of the 
United States. It has received full and ample discussion in the 
leading cases, and the conclusion of this doctrine, as stated by Mr. 
Justice Bradley, in Wallace v. Loomis, 97 U. S. 146, is that: "The 
power of a court of equity to appoint managing receivers of such 
property as a railroad, when taken under its charge as a trust fund 
for the payment of incumbrances, and to authorize such receivers 
to raise money necessary for the préservation and management of 
the property, and make the same chargeable as a lien thereon for 
its repayment, cannot, at this day, be seriously disputed. It is a 
part of that jurisdiction, always exercised by the courts, by which 
it is its duty to protect and préserve the trust fund in its hands. It 
is undoubtedly a power to be exercised with great caution, and, if 
possible, with the consent or acquiescence of the parties interested 
in the fund.", See, also, Posdick v. Schall, 99 U. S. 235; Barton v. 
Barbour, 104 U. S. 126; Miltenberger v. Railroad Oo., 106 U. S. 286, 
1 Sup. et 140; Trust Co. v. Souther, 107 U. S. 591, 2 Sup. Ct. 295; 
Burnham v. Bowen, 111 U. S, 776, 4 Sup. Ct. 675; Union Trust Co. 
V. Illinois M. Ry. Co., 117 U. S. 434, 6 Sup. Ct. 809. But, even in re- 
gard to a railroad property in the hands of a court of equity, as was 
said by Ohief Justice Waite in Shaw v. Railroad Oo., 100 U. S. 612: 
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"The power of the courts ought never to be used in enabling railroad 
mortgagees to protect their securities by borrowing money to com- 
plète unflnished roads, except under extraordinàry circumstances. 
It is always better to do what was done hère whenever it can be 
done; that is to say, reorganize the enterprise on the basis of exist- 
ing mortgages as stock, or something which is équivalent, and by a 
new mortgage, with a lien superior to the old, raise the money which 
is required, without asking the courts to engage in the business of 
railroad building. The resuit, so far as incumbering the mortgage 
security is concerned, is the same substantially in both cases, while 
the reorganization places the whole enterprise in the hands of those 
immediately interested in its successful prosecution." In ail the 
cases cited the trust fund consisted of railroad property which the 
public convenience and necessities, and not merely the private inter- 
ests of stockholders and bondholders, required should be kept up as 
a going concern. The principle on which the doctrine rests is that 
railroad companies are considered public corporations which are 
not controlled and managed alone for the personal beneflt of the in- 
dividual stockholders. A railroad is an enterprise in which ail the 
people living in the territory through which it runs hâve an interest. 
It is created by the will of ail the people of the state, as expressed 
through their représentatives, and it exercises its powers and fran- 
chises only by their permission. Its extensive uses, and the ^ast 
benefits it is intended to confer on the people of the state by whose 
laws it is created, make it indispensable to the welf are and comfort 
of the gênerai public that it be preserved and kept in continuons 
opération. It would be a serions calamity to the people of any sec- 
tion of the country to allow a railroad of any importance, con- 
structed f Or their benefit, to be stopped in its opérations for lack of 
means to keep it alive and pay its running expenses. We cannot 
deduce from thèse reasons for exercising this extraordinàry power 
of a court of equity in dealing with the interests of a railroad Com- 
pany any authority for the court to deal in the same way with a 
private corporation. The latter is created solely with référence to 
the pecuniary advantage of the individuals whotake part in its créa- 
tion and enjoy the benefits to accrue from the profits arising out 
of its opérations. The public has no interest in its existence or 
continuance, other than what may accrue to the people of the par- 
ticular locality in which a mill, factory, or furnace may be estab- 
lished. This is too vague and indeflnite to be the subject of the 
care and protection of a court of equity. This question has yet 
to come before the suprême court of the United States for direct 
and final décision. Counsel for the receiver hâve cited in argument 
High, Eec. § 312, which says, in substance, that the question of the 
power of a court of equity in administering the assets of an insol- 
vent corporation, other than a railway company, by the appointment 
of a receiver to issue receiver's certiflcates, creating a lien thereon 
to hâve priority of mortgage indebtedness, has given rise to some 
conflict of authority, and is not yet so deflnitely determined as to 
be free from doubt. The other authorities quoted, Jérôme v. 
McCarter, 94 U. S. 734, and Kent v. Iron Co., 144 U. S. 75, 12 Sup. 
v.68F.no.6— 40 
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et. 650, both cases growing out of the same conditions, so far as 
concerns the question before the court, do not sustain the position 
contended for. In Jérôme v. McOarter, 94 TJ. S. 734, the receiver's 
certiflcàtes were issued for the distinct purpose of preserving the 
property and franchises of the company. The lands, granted by an 
act of congress and covered by the mortgage, reverted to the United 
States, unless the ship canal should be finished within a fixed period, 
and the period was passing away, and the certiflcàtes were issued 
in order to complète the canal and save the property. So impera- 
tire was the necessity that the lien creditors, ail of whom were in 
court, made no objection to the issuing of the certiflcàtes. Nor 
did they contest their right of priority in the court below or in the 
suprême court. The question was raised by the assignées in bank- 
ruptcy of the insolvent company, who had no interest in the property 
other than what should remain after satisfying ail the lien debts, 
including the receiver's certiflcàtes. . The same position is taken bv 
the court in Kent v. Iron Co., 144 U. S. 75, 12 Sup. Ct 650. The dis- 
tinction between railroad and private corporations has been consid- 
ered and passed upon by'several of the circuit courts of the United 
States. In Bound t. Bailway Co., 50 Fed. 312, Simonton, J., said: 
"Railroads are of public concern not simply because they beneflt 
the public. The sovereign power has contributed to their con- 
struction in a way in which none but the sovereign can contribute, 
and they are deroted to a public use. It does not follow, because 
other kinds of property are of great bènefit to the public and are 
deyoted to a public use, that they also corne within this category, 
and as such that the courts will see that they are maintained." The 
same view was held by this court in Seventh Nat. Bank v. Shenan- 
doah Iron Co., 35 Fed. 436. In Farmer's Loan & Trust Co. v. Grape 
Oreek Coal Co., 50 Fed. 481, it was held that: "In a suit to foreclose 
a mortgage on the property of a coal-mining company, the court has 
no power, as against the objections of even a small minority of the 
bondholders of the mortgage bonds, to authorize a receiver appoint- 
ed in the suit to issue certiflcàtes which shall be a flrst lien on the 
mortgaged property, in order to enable him to continue the opéra- 
tion of the mines." Syllabus. In this case, Gresham, J., after 
quoting from Kneeland t. Trust Co., 136 U. S. 89, 10 Sup. Ct. 950, 
says: "In the language above quoted, there is a plain implication 
that the limited power which courts may exercise in displacing the 
liens of railroad mortgages should not and cannot be extended 
to mortgages executed by private corporations. ♦ • » Exten- 
sive as are the powers of courts of equity, they do not authorize 
a chancellor to thus impair the force of solemn obligations and de- 
stroy vested rights. Instead of displacing mortgages and other 
liens upon the property of private corporations and natural persons, 
it is the duty of courts to uphold and enforce them against ail sub 
sequent incumbrances." The court has given the question caref ul 
considération; and in view of the principles on which the authority 
of courts of equity to order the issuance of receiver's certiflcàtes in 
any case rests, and in view of the weight of the authorities cited, the 
court is clearly of opinion that it has no power to authorize a re- 
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ceiver of a private corporation to issue certiflcates to be a para- 
mount lien for the purpose of carrying on the business of an insol- 
vent corporation, when ail the lien creditors do not consent thereto, 
unless it be necessary to do so in order to préserve the existence of 
the corporate property and its franchises. Such is not the condi- 
tion in this case, and the prayer of the pétition is denied. 



KBIPER et al. v. MILLER. 

(Circuit Court, E. D. Pennsylvania. June 12, 1895.) 

No. 26. 
Champertt. 

Upon the trial of a suit for Infrlngement of a patent, It appeared that the 
suit was brought by an assignée, to whom the patent had been assigned, 
14 years after its issue, and when it was linown to hâve been infringed, 
under an agreement that such assignée should prosecute suits against In- 
fringers, at bis own expense, and divide the recoveries with the patentée. 
Eeld, that such agreement constituted champerty, and that the bill should 
be dismissed. 

This was a suit by Henry B. Keiper and Lanious B. Keiper against 
Charles Miller to restrain the infrlngement of a patent The cause 
was heard on the pleadings and proofs. 

Jérôme Carty and R A; Parker, for complainants. 
Butterworth & Dowell, for défendant. 

DALLAS, Circuit Judge. The complainants base their claim of 
title to the patent in suit upon an assignment by the patentée, Sam- 
uel M. Brua, expressed to be for a nominal considération, and made 
about 14 years after the patent had been issued. This assignment 
does not disclose the actual transaction to which it relates. It was 
not made in exécution of a sale of the patent, but under an agree- 
ment that the légal title thereto should be Tested in the assignée 
for the purpose of enabling him to settle with, or to proceed against, 
infringers, for the beneflt of the patentée, as well as of the assignée, 
but wholly at the expense of the latter. This suit is prosecuted in 
pursuance of that agreement. The testimony of Mr. Brua himself 
satisfles me of this. He admits that he has "an interest in the 
resuit of this case, dépendent upon the success of the complainants." 
Being repeatedly asked to state what that interest is, he declined 
to answer, upon the objection and instruction of complainants' coun- 
sel that the question was "incompétent, irrelevant, and immaterial." 
I do not think that this objection was well taken; but whether it 
was or was not is not very important, inasmuch as, in my opinion, 
enough has been shown to require the conclusion that "the suit in 
the présent case has been instituted by a volunteer, on spéculation," 
or, at least, to cast upon the complainants the burden of proving 
the contrary. The facts are peculiarly within their knowledge, and 
the évidence under their control, yet they not only failed to 
show them, but interposed to prevent their disclosure by the defend- 
ant's examination of their own witness. It would be difflcult to 
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point out every particular portion of thé testimony of this unwilling 
witness wMch has led me to the conclusion that I hâve reached; but 
the effect of it as a whole is rery clear to me, and I hâve given it 
the most minute and thoughtful attention. Mr. Brua was asked 
one question which it is to he much regretted he did not answer, 
for it covered the whole matter, and a reply to it would hâve avoided 
the necessity of exploring a long and tedious examination for the 
discovery of a single fact which he might hâve stated, either way, in 
a single word. ïhat question was, "You hâve some arrangement, 
hâve you not, with the complainants, by which they took an assign- 
ment of the patent, and bring suit, and defray the expense, and give 
you a certain per cent, if anything is recovered?" This lie refused 
to answer, in conséquence of the objection and instruction of the 
complainants' counsel; but he had previously said that it was his 
présentation of his patent (infringements of which had been long 
known to him) to Mr. Keiper (the assignée) that started the matter; 
meaning by this "that he (Keiper) brought this matter before the 
public * * * by offering to settle if they desired to do so. If 
not, he would bring suit against the millers to test the validity of 
the patent." Mr. Keiper "started the matter," — ^brought this dor- 
mant patent into active and aggressive notice, and the question is: 
TJpon what agreement with the patentée did he do this? Keiper, 
not Brua, was to settle or to bring suits. That is plain. Still, it 
does not appear that Brua was to part with his patent, except to 
enable Keiper to do this, and to give him the control of settlements 
and suits. The proportion of the "collections" which Brua was to 
receive he has refused to tell, but that he was to receive some pro- 
portion of them he has distlnctly avowed; and that he was to be 
considered a substantial party to ail proceedings instituted by Keiper 
appears upon a fair scrutiny of the answers made by Mr. Brua on 
cross-examination, of which I extract the following: 

"XQ. 201. Is your agreement with the complainants as to the amount you 
are entitled to receive, whatever It is, in writùig, or is it merely in paroi, or 
verbal? A. I décline to answer this question. XQ. 202. Whatever bargain 
you had in that behalf was entered into at or before you assigned the patent, 
and before thèse suits were brought. Am I right about that? A. What- 
ever was done was done before suit was brought. XQ. 203. Hâve you any 
views or say as to the terms upon which alleged infringers may settle? A. 
That don't belong to my part of the matter. I am never consulted in that mat- 
ter; not as a gênerai thing. XQ. 204. But you do hâve a say as to the terms 
upon which alleged infringers may settle, do you not? A. I am at liberty to 
give my opinion in that matter. XQ. 205. That Is, under the terms of your 
agreement with the complainants, you hâve this privilège? A. No; I don't 
know that I would hâve that privilège. XQ. 206. You stated above that you 
are not consulted, as a gênerai thing, as to the terms upon which alleged in- 
fringers may settle. Do you mean to say now that you hâve nothing to say 
regarding settlements with alleged infringers? A. I would say that the parties 
making collections are not under any obligations to consult me about what in- 
fringers should pay. XQ. 207. Hâve you not told one or more parties that 
Mr. Keiper's signature alone Is not sufflclent to efCect a settlement, but that 
your signature is i'equired to ail such papers? (Objected to, unless counsel em- 
bodies in the question, and calls to the attention of the witness, the spécifie 
times and the names of parties to whom such assertions were made, together 
with ail attending circumstances.) A. I may hâve had a conversation with a 
member of the association (the Oumberland Valley Millers' Protective Asso- 
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dation). He seemed to siguify that the parties woiild not prosecute only cer- 
tain people. I told Mm that we were obllged to prosecute eyery one, unless 
they would settle satisfactorily." 

It is unnecessary to exhaustively discuss tlie évidence bearing upon 
this matter, or to refer at ail to certain other facts to which the de- 
fendant's counsel hâve, not without pertinence, adverted in this con- 
nection. It is enough to say that, upon ail the proofs, I am unable 
to escape the conviction that this suit has been brought in pursuance 
of a bargain between the complainants and Brua, the patentée, to 
divide the recovery bçtween them, if they should prevail, and the 
former to carry on the suit at their own expense. Such a bargain 
constitutes champerty (Kent, Comm. p. 485, note d); and the follow- 
ing observations of Judge Shipman in Gregerson v. Imlay, 4 Blatchf. 
504, Fed. Cas. No. 5,795, are directly in point: 

"This is not the case of an assignment of an Interest in an Indlvidual claim, 
or a sale of property in esse which is involved in a légal controversy, but it 
is an attempted transfer of an Interest In indefinite litigious rights, and In 
claims for uniiquidated damages, arising ont of torts, indefinite in number and 
amount, and llmited only by territorial boundaries, covering nearly the entire 
country. Passing by other grave questions that suggest doubts as to the va- 
lidity of such a contract, it is sufflcient to say that it is one that no court oî 
equity should countenance, inasmuch as It is tainted with champerty and 
maintenance. This vlew of the duty of courts of equity is fully supported by 
the chlef baron of the exchequer in the case of Presser v. Edmonds, 1 Younge & 
C. Exch. 481, where he remarks that such courts should lend no countenance to 
agreements which partake in any manner of champerty, although they migfit 
be barely valid at law. * • * To arm one indlvidual with exclusive and un- 
limited power over the claims of another for uniiquidated damages arising out 
of numerous torts, with power to sue and press the claims to judgment in ail 
cornas, in the name of the injured party, not for a flxed or a reasonable com- 
pensation to be determined by the amount of labor performed and the expense 
incurred, but for what might prove an enormous bounty proiwrtloned to the 
amount that might be recovered, while at the same tlme the other party is 
stripped of ail power to adjust, settle, or discharge those claims, of the justice 
of which he ought to be the better judge, would be detrimental of the peace 
ot Society and the safety of Individuals, and against public policy." 

It is true that, in the case in which this language was used, the 
question arose upon an application by one of the parties to the cham- 
pertous agreement for a provisional injunction to restrain the viola- 
tion of that agreement by the other party thereto; whereas, in the 
présent case, the unlawfulness of the agreement is set up by a third 
party, to defeat a suit which is prosecuted in accordance with its 
terms, and with the acquiescence of both parties to it. This, how- 
ever, mates no différence. The views expressed by Judge Shipman, 
in which I fully concur, are, in my opinion, equally applicable to the 
présent case as to that which was before him. It may be conceded 
that, as argued for complainants, an arrangement that counsel shall 
reçoive part of the proceeds of a suit in which he is professionally 
employed will not prevent a recovery therein; but where the title 
which the plaintiff relies upon, and upon which his right to sue is 
dépendent, is tainted with champerty, the case presented is a very 
différent one, for there the court is quite as plalnly asked to uphold 
the obnoxious contract as upon a motion (as in Gregerson v. Imlay) 
to restrain its violation. 
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In Burnes v. Scott, 117 U. S. 589, 6 Sup. Ct. 865, the question was, 
"not whether a champertous contract between counsel and client is 
void, but whether the making of such a contract can be set up in 
bar of a recovery on the cause of action to which the champertous 
contract relates." This question was answered in the négative; but 
the title of the plaintiff in that case was not infected with cham- 
perty, and the suprême court referred with apparent approval to the 
opinion of the vice chancellor in Hilton v. Woods, L. E. 4 Eq. 432, 
where the law is stated, and the distinction which I hâve made is 
clearly pointed out, as follows: 

"But It was strenuously argued by the counsel for the défendant that tîie 
bargain between the plaintiff and Mr. Wright, under which this suit was insti- 
tuted, amounted to champerty and maintenance, and consequently disquallfied 
the plaintiff to sue, and that I was therefore bound to dismiss the bill, or to 
make the plaintiff pay the costs of the suit, or that I ought not, at ail eveuts, 
to, give him any costs. I hâve carefully examined ail the authorities which 
were referred to in support of this argument, and they clearly establish that 
whenever the right of the plaintiff, In respect of which he sues, is derived un- 
der a title founded on champerty or maintenance, his suit wlU on that account 
necessarily fail. But no authority was eited, nor hâve I met with any, which 
goes the length of deciding that, where a plaintiff has an original and good 
title to property, he becomes disquallfied to sue by having entered into an im- 
proper bargain. with his solicitor as to the mode of remunerating him for hls 
professlonal services In the suit or otherwlse. It Is clear that the bargain be- 
tween the plaintiff and Mr. Wright amounted to maintenance; and if the lat- 
ter had beeu the plaintiff, suing by virtue of a title derived under that con- 
tract, It would hâve been my duty to dismiss the bill." 

It is not necessary to cite the many additional authorities, English 
and American, by which this view of the law is supported. I hâve 
no doubt of its correctness; and, as I hâve said, it seems to hâve met 
the approval of the suprême court of the United States in Bûmes v. 
Scott, supra. In my opinion, it rules this case. 

Bill dismissed, with costs. 



DIXON V. WESTERN UNION TEL. CO. 

(Circuit Court, D. Indiana. June 18, 1895.) 

No. 9,207. 

1. Plbadiko — Nkgligescb— Unsafe ApI'MANCES. 

A complalnt, in an action for Personal Injuries resulting from the insuf- 
ficiency or unsafe condition of the appliances furnished by an employer to 
his servant, which does not allège that such insufflciency was known, or 
might hâve been known, to the employer, and was unknown to the servant, 
Is fatally détective. 

2. NBGLTGBNOB— RiSKS op Employment. 

Plaintiff, who was in the employ of a telegraph company, engaged with 
others in strlnglng wires on its pôles, was instructed to climb a pôle be- 
longlng to another company, to get certain wires out of the way. Plain- 
tiff climbed the pôle by means of iron splkes driven into it, did his work, 
and, while descending, fell, in conséquence of one of the splkes belng in- 
sufficiently secured or loosened by the rotting of the wood. Held, that the 
danger from which the accident resulted was one of the rlsks of plaintlff's 
employment, which was assumed by him, and for which hls employer was 
not liable. 
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3. Same— LiABiLiTT op Employée— iNDiANA Statutb. 

The statuts of Indiana (Act March 4, 1893) providlng that "every • ♦ • 
corporation, • * * shall be liable in damages for personal Injury suf- 
fered by any employé while in its service, * * • where such injury re- 
sulted from the act or omission of any person done or made in obédience 
to any rule, régulation or by-law of sucli corporation, or in obédience to the 
particular instructions given by any person delegated with the authority of 
the corporation, * * •" does not impose liability upon the employer for 
injuries resulting from the act or omission of the person injured. 

This was an action by Thomas W. Dixon against the Western 
Union Telegraph Company for Personal injuries. The défendant de- 
murred to the second paragraph of the complaint. Sustained. 

Finch & Finch and Dunn & Love, for plaintiff. 
lîutler, Snow & Butler and Chambers, Pickens & Moores, for dé- 
fendant 

BAKER, District Judge. The défendant has flled its demurrer 
to the second paragraph of the plaintiiï's complaint, alleghig that it 
does not state facts sufficient to constitute a cause of action. The 
paragraph shows the requisite diversity of citizenship to give the 
court jurisdiction, and then proceeds to allège, in substance, that the 
défendant owns divers Unes and wires running on pôles through the 
streets and highways of the city of Indianapolis, in the state of 
Indiana; that it employs a large number of men, whose duties, 
among others, are to string the wires on said pôles, and to repalr the 
same, and to set up and erect pôles upon which to string said wires; 
that the plaintiff, who was a robust, strong, and healthy man, was 
employed by the défendant on or about November 1, 1894, to work 
for it in setting up and erecting pôles, and stringing wires thereon; 
that he was placed, with a gang of men similarly employed, under 
one Edward Hyland, who was placed by the défendant over said 
gang of men, as boss or foreman, and who had power to employ and 
discharge hands, and to govern said gang in their work, and to rep- 
resent and act for the défendant in ail matters pertaining to the 
work of said gang of men ; that the plaintiff was subject to the or- 
ders of said foreman, and was bound to obey, and did obey, his orders ; 
that on December 2, 1894, the plaintiff, while in the discharge of his 
duties, was directed by said foreman, who was at the time acting 
for the défendant, and was delegated with authority by it in that 
behalf, to climb a certain téléphone or telegraph pôle near to which 
they were working, and to remore and raise a certain wire or wires 
which interfered with the setting up and érection of a certain pôle 
upon which said gang was engagea ; that, to enable a person to climb 
said pôle, there were spikes driven into it, at intervals, on each side 
thereof, which projected out a sufficient distance to enable one to 
catch hold thereof, and to place the feet thereon, as a ladder; that 
the plaintiff, in obédience to the particular instructions of said fore- 
man, did climb said pôle, using the spikes in climbing; that said 
spikes had not been driven into said pôle a sufficient distance, or the 
wood into which the spikes were driven was rotten and infirm, there- 
by rendering the use of said spikes in climbing unsafe and danger- 
■ous ; that the unsafe and dangerous condition of the spikes was not 
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obvious to the plaintifl when he started to climb said pote, and lie 
was not aware of the unsafe and dangerous condition thereof ; that 
In descending said pôle, using said spikes as steps and handholds, 
one of them, by reason of the insecure manner in which it was driven 
into said pôle, or by reason of the rotten and inflrm condition of the 
wood, pulled out from said pôle, -whereby the plaintiff was precipi- 
tated therefrom to the ground below, a distance of about 30 feet, 
sustainiog severe and permanent injuries, which will cripple him for 
life; that in climbing and descending said pôle the plaintiff exercised 
due care for his personal saf ety ; and that his fall was wholly with- 
out any fault or négligence on his part 

The employer is not an iasurer of the safety and sufficiency of the 
tools, machinery, or appliances furnished to the employé for his use, 
nor is he a guarantor of the safety of the place where or upon or 
about which the employé is required to work. The duty cast by 
law upon the employer is to use ordinary and reasonable' care to 
fumish safe and sufflcient tools, machinery, and working places. 
If he bas done this, he has performed the full measure of his duty. 
The employé, in order to recover for defects in the appliances or 
working places of the business, must allège and prove that the ap- 
pliance was defectire, or the working. place insecure; that the em- 
ployer had notice or knowledge thereof, or that by the exercise of 
ordinary and reasonable care he might hâve had such notice or 
knowledge; and that the employé did not know of the defect, and 
had not equal means of knowing with the employer. Wood, Mast. 
& Serv. § 414. The resuit of the authorities in this state, which are 
too numerous to justify citation, is thus summarized in the récent 
case of Coal Co. v. Albani (Ind. App.) 40 N. E. 702: 

"In sults by the servant against the master for his négligent failure to fur- 
nlsh a safe place or safe machinery or appliances for the sei^ant's task, the 
law must now he regarded as settled In Indlana, by repeated adjudications, 
that knowledge Is an independent élément of liability, not Included In the gên- 
erai averment of négligence. Where, therefore, as hère, a recovery is sought 
for the master's neglect of his duty wlth référence to safe places or appli- 
ances, linowledge of the defect by the master, and want of knowledge by the 
serrant, must be afflrmatively shown by the complalnt" 

In the case of Railroad Co. v. Mjers, 11 0. 0. A, 439, 63 Fed. 793, 
the circuit court of appeals, citing many décisions of the suprême 
court of the United States, thus state the rule: 

"The master*» duty requîtes him to exercise ordinary and reasonable care, 
havlng regard to the hazards of the service, to furnlsh his servant wlth rea- 
Bonably safe appliances, machinery, tools, and working places, and also to ex- 
ercise ordinary and reasonable care at aU tlmes to keep them in a reasonably 
safe condition of repalr. He Is under no absolute obligation to fumish safe 
Instrumentallties and working places, nor Is bis duty an absolute one to keep 
them in a safe condition of repalr. He is not an Insurer of their safety." 

The paragraph in question does not allège that the défendant had 
notice or knowledge of the unsafe and dangerous condition of the 
pôle, nor that it might hâve had such notice or knowledge by the 
exercise of ordinary care. Tested by the settled rule of law ap- 
plicable to a case where the master furnishes appliances or work- 
ing places for his servant, the paragraph is insufScient 
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The pôle in question, however, did not belong to the défendant. 
The use of it was casual, and incidental to the nature of the service 
in which the plaintiff was employed. In a large city, where télé- 
phone, telegraph, electric light, and electric railway pôles and wires 
are numerous, in the érection of new pôles and wires it Is often nec- 
essary to climb pôles already erected, in order to raise or remove 
wires which would interfère with the érection of additional pôles 
and wires. It was a part of the plaintiff's duty to climb such pôles, 
and to raise and remove obstructing wires. The work in which he 
was engaged could not otherwise hâve been accomplished, and the 
usual and ordinary risks of such service were assumed by the plain- 
tiff. He had ail the opportunity which any inspecter could hâve 
had, to know whether the spikes had been driven into the pôle se- 
curely, or whether the wood had become rotten and decayed. He 
learned, or might hâve learned, when he went up the pôle, whether 
or not the spikes were securely fastened in the wood. He saw and 
used them in going up, and a careful inspection, to insure his Per- 
sonal sàfety, was the flrst thing which ought to hâve been suggested 
to him. He knew that the pôle which he was about to climb did not 
belong to the défendant, and that it could not know the condition of 
the spikes, further than its f oreman could ascertain it by an inspec- 
tion of them standing on the ground. No f ault or négligence of the 
foreman is charged in this particular. The plaintiff was acting 
within the scope of his employment, in going, as a pioneer, into a 
place of danger, which he knew his employer had not inspected, 
and could not inspect, except by causing him, or some other em- 
ployé, to perform that duty. He was a man of mature âge, and 
needed no instruction to warn him of his danger or his duty. He 
knew that no one knew the condition of the pôle or the spikes better 
than he did, and that no one could know better than he the sufiQ- 
ciency of the spikes to bear his weight. If he gave the matter a 
thought, he knew that he must rely upon his own judgment, in pla- 
cing his weight upon the spikes, and that before doing so he ought 
to test them, to see if they were sufficiently secure to trust his 
weight upon them. Under such circumstances he had no right to 
rely on the judgment or inspection of his foreman. Plood v. Tele- 
graph Oo., 131 N. Y. 603, 30 N. E. 196; Téléphone Co. v. Loomis, 87 
Tenu. 504, 11 S. W. 356; Garragan v. Iron-Works Co., 158 Mass. 596, 
33 N. E. 652; Junior v. Power Co. (Mo. Sup.) 29 S. W. 988; Criffln 
V. Railway Co., 124 Ind. 326, 24 N. E. 888; Eailroad Co. v. Gruff, 132 
Ind. 13, 31 N. E. 460. 

The paragraph in question must be held insuflûcient, unless, as 
claimed by counsel for the plaintiff, it states a cause of action within 
the terms of an act of the gênerai assembly of this state approved 
March 4, 1893 (Acts 1893, p. 294, § 1). The first section of this act, 
so far as material, reads: 

"That every railroad, or other corporation, except municipal, operating in 
this State, shall be liable in damages for personal Injury suffered by any em- 
ployé while in its service, the employé so injured belng In the exercise of due 
care and diligence, In the following cases: • • * Third. Where such injury 
resulted from the act or omission of any person done or made In obédience 
to any rule, régulation or by-law of such corporation, or in obédience to the 



634 FEDERAI, REPORTEE, Vol. 68. 

parUcular Instructions given by any person delegated with the authorlty of 
the corporation in that behalf." 

Counsel for the plaintiff insist that this clause of the statute gives 
a right of action to an employé who has sustained an injury, with- 
out his fault, arising from the performance of any service rendered 
in obédience to the rules and régulations of the corporation, or in 
obédience to the particular instructions of any person delegated 
with the authority of the corporation in that behalf, without regard 
to the question of négligence or want of care of the corporation or 
its foreman. The contention is that the injury complained of re- 
sulted from the act of the plaintiff, done in obédience to the particu- 
lar instructions given by tiie foreman, who had been delegated with 
authority in that behalf. According to the construction contended 
for, the clause would read : 

"That every railroad or other corporation, exeept municipal, operatlng In this 
State, shall be llable in damages for Personal injury suffered by any employé 
whlle In its service, the employé so injured being in the exercise of due care 
and diligence, in the following cases: * • * Third. Where such injury re- 
sulted from the act or omission of the person Injured or any other person, done 
or made in, obédience to any rule, régulation, or by-law, of such corporation, 
or in obédience to the particular instructions given by any person delegated 
with. the authorlty of the corporation In that behalf." 

The phrase, "where such injury resulted from the act or omission 
of any person," is broad enough to embrace the injured person. 
The expression "any person," in its usual and ordinary sensé, is in- 
clusive, and embraces every employé. This clause of the statute is 
not free from ambiguity. While the language employed is capable 
of a construction as broad as is contended for, it will not be given 
such construction, if to do so would lead to absurd or unjust con- 
séquences. The natural import of the words of a statute, according 
to the common use of them when applied to the subject-matter, is 
to be regarded as expressing the intention of the législature, unless 
it is répugnant to the acknowledged principles of justice and Sound 
public policy, in which case the words ought to be enlarged or re- 
strained so as to comport with those principles, unless the intention 
of the législature is clearly and manifestly répugnant to them. 
Opinion of the Justices, 7 Mass. 523; Hittinger v. Westford, 135 
Mass. 258. The construction contended for would make every cor- 
poration, exeept municipal, an insurer of the safety of its employés 
from injury in ail cases where they were injured without their fault, 
while acting in obédience to the rules or instructions of their em- 
ployer. It would subject the industries of the state to hazards and 
burdens of new and dangerous proportions. Its mischiefs would 
prove far-reaching, and its injustice would be great. No corpora- 
tion could safely conduct its business, if it were required to become 
an absolute insurer of the safety of its employés. No principles of 
justice or sound policy can be invoked in support of a construction 
which would condemn the employer to compensate an employé for 
an injury for which the employer was in no wise in fault. The 
statute is susceptible of a construction which does no violence to 
the language employed, and which will protect the just rights of 
the employé, and at the same time hold the employer to respond in 



CENTRAL TRUST CO. V. EAST TENNESSEE, V. & G. E. CO. 635 

damages for injuries resulting from its fault or négligence, or from 
tlie fault or négligence of any person delegated with authority to 
represent it. The true construction of the clause requires the 
words "any person" to be limited so as not to include the person 
injured. Thus construed, the clause would read : 

"Where such Injury resulted from the act or omission of any person (except 
the person Injured) done or made: (1) in obédience to any rule, régulation, or 
toy-law of such corporation; or (2) In obédience to the particular instructions 
given by any person delegated wlth the authority of the corporation in that 
behalf." 

This construction makes the statute harmonious, and gives effect 
to every word and member of it. Under this construction, the effect 
of this clause is to prevent the corporation from setting up the 
défense that the injury to the plaintiff was caused by the act or 
omission of a coemployé, when such coemployé was acting in obédi- 
ence to the rules, régulations, or by-laws of the corporation, or in 
obédience to the particular instructions given by any person dele- 
gated with the authority of the corporation in that behalf. In my 
opinion this clause of the statute ought to receive no broader con- 
struction. Thus construed, the paragraph is insufQcient. The in- 
jury complained of did not resuit from the act or omission of a fel- 
low servant, done or made in obédience to any rule, régulation, or 
by-law of the corporation, or in obédience to the particular instruc- 
tions of the defendant's foreman, nor is it shown to hâve resulted 
from any fault or want of care of either. The demurrer is therefore 
sustained, to which ruling the plaintiff excepts. 



CENTRAL TRUST CO. OF NEW YORK v. EAST TENNESSEE, V. & G. 
R. CO. (OLIVER, Intervener). 

(Circuit Court, N. D. Georgia. June 1, 1895.) 

No. 68«. 

NBaMOENCE— Inévitable Accideht. 

An engine was thrown from the traclî by runnîng over some calves 
which spi'ang upon the track almost immediately in front of the moving 
engine, which ran for some distance along the tles, and then turned over. 
Held, that the receivers operating the road could not be held responsible 
for injuries to the engineer primarily caused by this inévitable accident, 
evén thougti they had failed to exercise due care In selecting the brake- 
men, whose inefflciency was alleged to hâve caused the overturning of the 
engine. 

This was an intervening pétition filed by J. W. Oliver, in the suit 
of the Central Trust' Company of New York against the East Ten- 
nessee, Virginia & Georgia Railroad Company, claiming damages 
for Personal injuries. The pétition was referred to a master, who 
reported adversely to the petitioner. Exceptions to the master's re- 
port were duly filed. 

King & Andersen, for intervener. 
De Lacy & Bishop, for défendant 



636 FEDERAL BEPOBTEE, VOl. 68. 

NEWMAN, District Judge. There is one conclusion to whicli 
the spécial master came in this case which must control it independ- 
ently of questions raised by otlier exceptions to tlie master's re- 
port That conclusion is that the in jury to the intervener was 
the resuit of an unavoidable accident, against which no sort of 
diligence could hâve been effective. The accident which resulted 
in the in jury for which this suit was brought was caused by the 
engine striking some calves on the track, causing the derailment 
of the engine and its overturning, by which the intervener, who 
was the engineer, was injured. It appears from the testimony of 
the intervener that the calves sprang on the track almost im- 
mediately in front of the moving engine, — "in the headiight," as 
he expressed it. The engine ran over the calves, and was caused 
thereby to mount the rails, and, after running some distance on 
the cross-ties, to leave the track, and turn over. 

It has already been determined in this case, and also in former 
cases where the same question was raised, that an employé, such as 
this engineer, could not recover against a receiver of a railroad for 
an in jury caused by the négligence of a fellow servant, as a brake- 
man would be to the engineer. The right to recover, after the ad- 
judication of this question, has been placed by the intervener on the 
ground that the brakemen, whose négligence it is claimed was the 
cause of the overturning of the engîne, were unskillful and incom- 
pétent, and that the receivers were responsible for having such men 
in their employ. The master has f ound this question of the receivers 
having incompétent employés against the intervener, and has re- 
ported that the évidence does not sustain the charge. It is not 
altogether certain from the évidence, as reported by the master, that 
he is correct in this viewj and it is notentirely clear from the évidence 
that the men were fltted for the positions or that due care was exer- 
cised in their sélection. It may be, however, that the finding of the mas- 
ter is not, on the other hand, so clearly erroneous as to justify the 
court in sustaining the exception on this ground, if it stood alone. 
But, be that as it may, and independently of it, it would be mère 
surmise to say that the négligence of the brakemen at the time or 
any gênerai incompetency or unskillfulness on their part was the 
cause of the engine turning over and injuring the intervener. It 
is not contended, as I understand it, that the derailment of the en- 
gine could hâve been prevented even if the brakes had been applied 
in the quickest and most skillful manner, but that the engine 
would not hâve upset if this had been done. It can only be con- 
jectured that the highest diligence and the greatest skill on the 
part of the brakemen might hâve prevented the unfortunate resuit. 
Certainly, from this évidence and the report of the spécial master, 
the court would not be justifled in sustaining the exception, and set- 
ting aside the report, so far as the report is made on the ground that 
this was an unavoidable accident, for which the receivers were not 
responsible. The exceptions will be overruled, and the report con- 
flrmed. 
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MUSE et al. t. ARLINGTON HOTEL Oa 
(Circuit Court, B. D. Arkansas. June 1, 1895.) 

1. Public Lands— Spanish Grant. 

The régulations of Gov. O'Rellly In the province of Loulslana of Feb- 
niary 18, 1770 (section 12), provlded that ail grants should be made In the 
name of the king by the govemor gênerai, who wonld at the same tlme 
appoint a surveyor to flx the bounds thereof, both In front and depth. In 
the présence of the Judge ordlnary of the district and of two adjolnlng 
settlers, who should be présent at the survey; that such four persons 
Bhould slgn the procès verbal made thereof; that the surveyor should 
make three copies of the same, one of whlch should be deposited in the 
office of the scrivener of the government, another directed to the govemor 
gênerai, and the third to the proprietor, to be annexed to the tltle of hls 
grant. Eeld, that no tltle was conveyed by a paper purportlng to be a 
Spanlsh grant, made whlle such régulations were In force, by the govemor 
of such province, "of a tract of land of one square league, sltuated in the 
district of Arcansas, on the north side of the River Ouachlta, at about two 
leagues and one-half distant from sald River Ouachita, and understandlng 
thls land is to be measured so as to include the site or locality known by 
the name of 'Hot Waters,' as Is besides expressed by the figurative plan 
and certiflcate of sald surveyor, Trudeau, above named; and recognlzlng 
thls mode of measurement, we approve of thls survey, using the faculty 
whlch the klng has placed In us, and assign In hls royal name unto the 
sald" grantee "the said league of land," etc., in the absence of any actual 
survey on the ground, and the flling of a copy thereof In the office of the 
scrivener of the government, and an actual putting of the grantee in pedàl 
possession according to the form and proceedlngs then prevailing la Spaln 
and such province. 

2. Limitations— Action to Ehcovbr Land Granted bt Spain. 

Act May 26, 1824 (4 Stat 62), entitled "An act enabllng the clalmants of 
land within the limita of the state of Missouri and territory of Arkansas 
to institute proceedlngs to try the validity of their clalms," permltted ail 
persons claiming under French and Spanlsh grants to file pétitions In vari- 
ons courts named, in order to hâve their titles confirmed, and provlded 
that any claim to lands "within the purvlew of thls act whlch shall not be 
brought by pétition before the sald courts within two years from the pass- 
Ing of thls act, or which, after being brought before the sald courts, shall, 
on account of the neglect or delay of the clalmants, not be prosecuted to a 
final décision within three years, shall be forever barred," etc. Such act 
was several times extended; the last tlme for flve years, by Act June 17, 
1844 (5 Stat 676). Eeld, that such statute bars an action brought in 1884 
for a tract of land Including the hot springs in the clty of Hot Springs, 
Ark., by the heirs of a grantee of an alleged Spanlsh grant, dated Feb- 
ruary 22, 1788. 
8. Samb. 

Such action Is also barred by Act Cong. June 11, 1870 (16 Stat 149), 
known as the "Hot Springs Act," whlch givw ail persons claiming tltle, 
either légal or équitable, "to the whole or any part of the four sections of 
land constituting what is known as the *Hot Springs Réservation,' in Hot 
Springs county. In the state of Arkansas," an opportunity to institute suit 
In the nature of a bill In equity against the United States In the court of 
clalms, "and prosecute to final décision any suit that may be necessary to 
settle the same: provlded that no such suit shall be brought at any tlme 
after the expiration of 90 days from the passage of thls act, and ail clalms 
to any part of such réservation upon which suit shall be not brought under 
the provision of thls act within tliat tlme shall be forever barred." 

4. Public Lands — Gbant — Abandonmbnt — Prbbumption prom Lafsb of Timb. 

A claim by a grantee of an alleged Spanlsh grant, dated February 22, 

1788, or his heirs, to a tract of land including the hot springs in the city 

of Hot Springs, Ark., wIU be presumed to bave been abandoned, In an 
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action brought by such heirs in 1894, to recover snch tract of land, thougli 
it appears tliat such helrs brouglit a suit In the name of an assignée under 
Act May 26, 1824, for confirmation of the claim, which was dlsmissed for 
noncompliance with an order for the production of the original papers. 

6. EsTOPPBL IN Pais. 

In 1788 the hot springs were on lands occupied and owned by Indians. 
After the cession In 1818 the United States bought up the tltle of the lu- 
dlansL In 1832 It reserved the property from entry and sale. Between 
such time and 1894 the government spent large sums for hospitals and Im- 
proving and beautifying such property. A prospérons city was built about 
the springs, and by the joint labor and money of private citizens, such city, 
and the government, streets were laid out, parks established, churches and 
schoolhouses ereeted, rallway connections created, and millions of dollars 
expended in hôtels. HeU, that the grantee of an alleged Spanish grant of 
the tract of land including the hot springs, dated 1788, and his heirs, noue 
of whom ever paid anything for such grant, or any taxes on the land, or 
spent any money in making the many enduring and costly improvements 
tliereon, are estopped from claiming an adverse title to such land. 

This is an action of ejectment, brought on the 25th day of July, 1894, by 
the plaintiffs, as heirs of Juan Filhiol, against the défendant, for a tract of 
land including the hot springs in the city of Hot Springs, in this state. ïhe 
plaintifCs rely for title on certain documents, copies of which are filed with 
the complalnt, and are made exhibits hereto, and which are as follows: 

1. A paper, made Exhibit A, purporting to be a Spanish grant, translated 
from the Spanish language to the Engllsh, in the following words: 

"(Prom the Land Archives.) 

"The govemor intendent of the provinces of Louislana and Florida West, 
inspecter of troops, etc. Consldering the anterior surveys made by the sur- 
veyor of this province. Don Carlos Trudeau, concerning the possession given 
to Don Juan Filhiol, commandant of this post of the Ouaehita, of a tract of 
land of one square league, situated in the district of Arcansas, on the north 
slde of the River Ouaehita, at about two leagues and one-half distant from 
sald Kiver Ouaehita, and understanding that this land is to be measured so 
as to include the site or locality known by the name of 'Hot Waters,' as is 
besides expressed by the figurative plan and certiflcate of said surveyor, Tru- 
deau, above named, and recognizing this mode of measurement, we approve 
of this survey, using the faculty which the king bas placed in us, and assign 
in his royal name unto the said Juan Filhiol the sald league of land, in order 
that he may dispose of the same and the usufruct thereof as his own. We 
give thèse présents under our own hand, sealed with the seal of our arms, 
and attested by the undersigned, seeretary of his majesty in this government 
and intendents. 

"In New Orléans, on the 22nd of February, 1788. Estevan Miro. 

"By mandate of his excellence, 
"Andres Lopez Armesto. 

"Reglstered." 

2. A paper purporting to be'a survey, also translated from the Spanish lan- 
guage, marked "Exhibit B," in the following words: 

"Don Carlos Trudeau, land and partieular surveyor of the province of Louisi- 
ana, in conséquence of a mémorial slgned on the 12th of December of the year 
1787 by Don Juan Filhiol, commandant of the post of Ouaehita, and by order of 
his excellency, Don Estevan Miro, brigadier of the R. Ex. Gob., intendent of the 
province of Louisiana, West Florida, etc., dated the 22nà of February, 1788, di- 
recting me to give possession to the aforesaid commandant of a tract of land of 
one league square, situated in the district of Arkansas, to include that spot 
known by the name of the 'Warm Waters' ; and in conf ormity with the aforesaid 
order I certify having measured in favor of the aforesaid commandant. Don 
Juan Filhiol, the league of land indicated in the mémorial situated on the 
north side of Ouaehita river, in the district of Arkansas, at about two leagues 
and a half distant from said river, to be verified by the figurative plan which 
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accompanles, ta conformlty with of the 6th of the présent month of 

December, and of the current year, 1788. 

"[Signed] Carlos Tradepr;," 

Exhibit G to the complaint appears to be a deed from John Filhiol to Nar- 
cisso Bourgeat, conveying "a tract of land 84 arpents front and 42 in depth 
on each side of the stream called the source of the hot springs, about twa 
leagues from where it flows Into the Ouachita river, having the source of the 
hot springs as a center, the boundary Unes on the east and west runnlng par- 
allel to their full depth, bounded on both sides by public lands, being the 
same property acqulred by me from Stephan Mlro, then govei-nor of thèse 
provinces, under date of December 12th, 1787." This deed is not dated, but 
on It there is Indorsed an acceptance of It, dated November 25, 1803. 

Then follows Exhibit D, whlch purports to be a rétrocession by Narcisso 
Bourgeat to John Fllhlol of "one league square, situated at the mouth of the 
Hot Springs creek, where it flows into the Ouachita, belng the same property 
vyhlch he sold to me by act passed before Vincent Femandez Texiero, then 
commandant of Ouachita post," dated July 17, 1806, signed by Narcisse Bour- 
geat 

ïhe défendant demurred to the complaint because (1) it states no cause of 
action; (2) because, if plalntiffs hâve any remedy, it must be pursued In 
equity, and not at law. The défendant also flled exceptions to the docu- 
mentary évidence as follows: "Cornes said défendant, and excepts to the so- 
called 'land grant,' made an exhibit of évidence marked 'Exhibit A' to com- 
plaint, because (1) the said Instrument does not purport to be oiïlcial, or to 
come from any officiai depository. And said défendant excepts also to the 
paper purporting to be a survey made by Don Carlos Trudeau, marked 'Ex- 
hibit B,' to the complaint, because (1) it does not purport to be ofîicial; (2) it 
does not purport to come from any ofiieial depository; (3) because It shows 
no such survey as is required by law to sustain the pretended Spanlsh grant 
set up in said complaint. And the said défendant excepts to the Instrument 
purporting to be a conveyance by John Pilhlol, marked 'Exhibit C* to said 
complaint, because (1) the said deed does not purport to hâve been signed by 
the gi-antor therein; (2) because the same does not describe the land set forth 
In the complaint herein; (3) the said deed does not purport to come from any 
officiai source, or ever <o hâve been filed in any office; (4) it is not authenti- 
cated as required by law. The défendant also excepts to the instrument pur- 
porting to be a rétrocession by Narcisso Bourgeat, a copy of which is marked 
'Exhibit D' to the complaint herein, because (1) it is not authenticated in a 
manner required by law; (2) It does not purport to come from any officiai 
source; (3) it does not purport to come from any officiai depository of convey- 
ances of lands; (4) It does not describe the lands mentloned in the complaint" 

- G. H. Boatner, E. W. R«ctor, Dan W. Jones, and Mr. McCain, for 
plaintifls. 

Eose, Hemmingway & Eose, for défendant 

WILLIAMS, District Judge. By the statnte of Arkansas the 
pleadings in the action of ejectment are very nearly assimilated 
to those of a suit in equity to quiet title. The pleading is spécial, 
and not gênerai. In his complaint the plaintiCE must set forth 
"ail deeds and other written évidences of title on which he relies 
for the maintenance of his suit, and shall file copies of the same, 
as far as the same can be obtained, as exhibits therewith, and 
shall state such facts as shall show a prima facie title in himself 
to the land in controversy." Sand. & H. Dig. § 2578. Ail objections 
to exhibits must be made by exceptions to their admissibility 
before the trial. Id. § 2579. The object of this statute is to prevent 
surprise to either party; also to prevent, as far as may be, the 
discussion of questions of évidence during the trial, so that trials 
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may he rendered more expeditious, and that the attention of jurîes 
may not be diverted from their exclusive province. ~ I do not flnd it 
necessary to notice the exceptions to the deed from Pilhiol to Bour- 
geat, or the subséquent deed from the latter to the former. In 
the view of the case that I hâve taken, it is of no importance to 
consider whether the deed from Filhiol to Bourgeat, or the deed 
from Bourgeat to Filhiol, describes the same land referred to in 
the alleged grant, as contended for by the plaintiffs; for, if so, it is 
évident that the title of the plaintiffs is not affected by thèse 
conveyances, and that by the reconveyance Filhiol could only hâve 
acquired the same title that he held in the first instance. As the 
stream cannot rise higher than its source, and Filhiol could not 
grant any greater estate than he possessed, his title could not 
be improved by a conveyance to another and a reconveyance to 
himself. It is, however, necessary to consider the exceptions to 
the alleged grant by Gov. Miro, and the alleged survey of Trudeau. 
At the time that the alleged grant in this case was made, the régu- 
lations of Gov. O'Reilly of February 18, 1770, were in force in the 
province of Louisiana, the twelfth section of which reads as follows: 

"AU grants shall be made in the name of the king by the governor gênerai 
of the province, who will at the same time appoint a surveyor to flx the bounds 
thereof, both in front and depth, In the présence of the judge ordinary of the 
district and of two adjoining settlers, who shall be présent at the survey. 
The above-mentioned four persons shall sign the process verbal, which shall 
be made thereof. ïhe surveyor shall make three copies of the same, one of 
which shall be deposited in the office of the scrivener of the government, an- 
other shall be direeted to the governor gênerai, and a third to the proprietor 
to be annexed to the title of his grant." Copied also in U. S. v. Boisdore, 11 
How. 76. Also in volume 5, Am. St. Papers, pp. 289, 290. 

Thèse régulations were approved by the royal order of the king 
of Spain of August 24, 1770, after which they had the force of 
statutes which no officiai had the right to disregard. U. S. v. 
Moore, 12 How. 217. The Spaniards "were a formai people, and 
their officiais were usually careful in the administration of their 
public affairs." Whité v. U. S., 1 Wall. 680. Some degree of con- 
formity with laws thus actually in force must be shown by the" 
plaintif!;, "otherwise there can be no protection against imposition 
and fraud in thèse cases." U. S. v. Teschmaker, 22 How. 405. 
The applicant for a Spanish grant presented to the governor a 
pétition, or "requête," as it was called, accompaaied by what was 
called a "figurative" or "conjectural" map or plan of the land 
desired. This map was not made from an actual survey, but 
served to indicate in a gênerai way the location of the land 
sought to be acquiredj so that the officiais might know whether 
it was vacant or not, and something of its real or prospective 
value. Without some such information, the governor could not 
act advisedly in making or in refusing the grant. In ail cases 
there was an actual survey on the ground before the title of the 
crown was divested, followed by an actual putting the grantee 
in pedaJ possession; a proceeding which was the équivalent of 
delivery of seisin at common law, both cérémonies being derived 
from the feudal law. The figurative plan has sometimes been 
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called a "chamber survey" (Hunnicutt v. Peyton, 102 U. S. 361), 
because it was made in an oflce or other place remote from the 
land indicated (Seuil v. U. S., 98 U. ^. 420). The grant upon this 
chamber survey delivered out for actual survey "meant, not as 
with us, a perfect title, but an incipient riglit, which, when sur- 
veyed, required confirmation by the governor." U. S. v. Boisdore, 
11 How. 99. Until an actual survey was made on the groiind, the 
grant or concession was only a tloating and unlocated claim. II. S. 
V. Hanson, 16 Pet. 200. The actual survey consisted of "running 
Unes with compass and chain, establishing corners, marking trees 
and other objects on the ground, giving bearings and distances, 
and making fleld notes and plats of the works. Thèse are the 
ingrédients of an actual survey." Winter v. U. S., Hempst. 362, Fed. 
Cas. Na 17,895. Until actual survey made, no spécifie parcel of 
land was segregated from the public domain; and unless sueh a 
survey was made before the cession of Louisiana to the United 
States, no title passed to Filhiol, his hoirs or grantees. In U. S. 
V, Lawton, 5 How. 26, the court, speaking on this subject, expressed 
the law as foUows: 

"It foUows that the description, when applled to the f acts, Is toc vague and 
Indefinite for any survey to be made, and that, therefore, the clalmants can 
take nothing under the concession, and that It Is our duty to order the decree 
of the superior court of East Florlda to be reversed, and the pétition to be 
dlsmlssed. We would remark, in addition, that this concession, in its leadlng 
features, cannot be dlstlnguished from varlous others that hâve heretofore 
been brought before this court for adjudication, where no speeifle land was 
granted, or intended to be granted, but it was left to the petitioner to have a 
survey made of the land in the district referred to by the concession, by the 
surveyor gênerai of the province, in due forin, on the ground, and to cause 
the plat and certificate of such survey to be recorded by the surveyor gênerai, 
by whlch additlonal public act the land granted was severed from the king's 
domain, but remalned part of It until the survey was made and recorded. 
Until this was done, the warrant was a floatlng warrant of survey, not recog- 
nlzed by the govemment of Spaln before the cession, nor by this government 
since, as conferrlng an Indlyidual title to any spécifie parcel of land on the 
petitioner." 

Such an inehoate claim as Filhiol possessed at the time of the 
cession was of no kind of validity as against the United States, and, 
even if it had been expressly confirmed by act of congress, it would 
have derived its validity alone from that act, "and not from any 
French or Spanish élément which entered into its préviens exist- 
ence." Dent V. Emmeger, 14 Wall. 312. Though the land had 
been actually surveyed as required by the régulations of Gov. 
O'Reilly, still the claim would have had no validity, unless a copy 
of the survey had been ûled in the offtce of the scrivener of the 
government, as therein provided. "But the examination of the 
surveyor, the actual survey, and the return of the plat were con- 
ditions précèdent, and he had no equity against the government, 
and no just claim to a grant until they were performed." Fremont 
V. U. S., 17 How. 554. On this subject the suprême court 'say: 

"This concession was an Incomplète grant, and dld not vest a perfect title 
to the property In the grantee, according to the Spanish usages and régula- 
tions, until a survey was made by the proper officiai authority, and the party 
thus put in possession, together, also, with a compliance with other conditions, 
v. 68F.no. 6— 41 
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If contalned in the grant, or In any gérerai régulations respectlng the dis- 
position qt the public domain. Possessipn, witii deflnlte and flxed boundaries, 
waS; essefltial to enable him to procure from the proper Spanisb authority a 
completetiitle." U. S. v. Hughes, 13 How. 2; U. S. v. Hanson, 16 Pet. 199. 

If thèse are the ruies to bè applied where the grant in itself 
says nothing about a survey, they must bave a more obvions appli- 
cation where the concession itSelf speciflcaily requires such an 
actual suryey to be made and retumed. The grant in this case 
expressly provides "that this land is to be measured so as to 
include the site or locality known by the name of 'Hot Waters.' '^ 
Not only w^s an actual survey on the ground required by the law, 
but the grant itself made such an actual survey a condition pré- 
cèdent to any investiture of title. The governor approved the 
"figurative" survey of Trudeau, but he, as was certainly meet and 
proper, required that the land referred to should be measured and 
identifled by an actual survey, which should leave nothing to con- 
jecture. No right, légal or équitable, vested in the petitioner until 
survey waâ made and returned according to law. "The original 
concession granted on his pétition was a naked authority or per- 
mission, and nothing more." Fremont v. U. S., 17 How. 554; 
Peralta T. TJ. S., 3 Wall. 440. Not only was it necessary that the 
actual survey should be made, but it and the survey must hâve 
been returned and filed as provided in the régulations of O'Reilly; 
otherwise there was no valid grant. In the Peralta Case, supra, 
the court said: 

"Written documentary évidence, no matter how formai and complète, or 
how well Bupported by the testlmony of wltnesses, will not sufflce if it is ob- 
tained from private hands, and there is nothing In the public records of the 
country to show that such évidence ever exlsted. But It may be said that the 
archives of the country may be lost or destroyed, and, If so, that the party in 
Interest should not suffer. This is true; and if the claimant can show, to the 
satisfaction of the court, that the grant was made in conformity to law, and 
recorded, and that the record of it has been lost or destroyed, he will then be 
permitted to introduce secondary évidence of it But the absence of record 
évidence is necessarily fatal, unless that absence can be accounted for." 

See, also, U. S. v. Wiggins, 14 Pet. 350; U. S. v. Kingsley, 12 
Pet. 476; Chouteau v. Molony, 16 How. 234; U. S. v. Cambuston, 
20 How. 59; U. S. v. Castro, 24 How. 346; U. S. v. Knight, 1 
Black, 227; U. S. v. Castillero, 2 Black, 163; Hornsby v. U. S., 
10 Wall. 224; U. S. v. Power, 11 How. 577; U. S. v. Pico, 22 How. 
406; U. S. V. Vallejo, Id. 416; U. S. v. Bolton, 23 How. 341; U. S. 
V. Vallejo, 1 Black, 541; U. S. v. Sutter, 21 How. 175; U. S. v. 
Hanson, 16 Pet. 199; Glenn v. U. S., 13 How. 250. 

In this case, as in De la Croix v. Chamberlain, 12 Wheat. 601, 
the requirement mentioned in the grant being that there should 
be an actual survey, the title could in no evett be perfected or 
completed until such survey was made and returned according to 
the provisions of the Spanish laws. See, also, Purvis v. Harman- 
Bon, 4 La, Ann. 421. This survey could not "be done by conjecture. 
Lines and corners must be established by the flnding so as to 
close the survey." Denise v. Ruggles, 16 How. 243; Hunnicutt v. 
Peyton, 102 U. S. 359. From a careful review of the authorities, 
which are numerous, and in perfect harmony, it is clear that the 
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grant in this case "was not so separated by survey, or by any such 
distinctive calls as will adiûit of a survey." U. S. v. Miranda, 16 
Pet. 153; U. S. v. Boiâdore, 11 How. 99. 

The treaty between the United States and France concerning 
the cession of Louisiana to the United States, adopted April 30, 
1803, whereby the United States bound itself to protect the rights 
of the inhabitants of the province, has no application to merely 
inchoate claims, which were not binding on the governments of 
either Spain or France, but which existed only in entreaty. Thô 
treaty added nothing to the law of nations on the subject, and 
precisely the same rule has aJways been applied to inchoate entries 
made under the laws of the United States. Frisbie v. Whitney, 
9 Wall. 192; Yosemite Valley Case, 15 Wall. 87; Shepley v. 
Oowan, 91 U. S. 330; Hot Springs Cases, 92 U. S. 713. So, the title 
of Filhiol, being incomplète at the time of the cession, the treaty 
"imposes upon the United States no obligation to make a title to 
lands of which the grantee had neither an actual seisin nor a 
seisin in law." U. S. v. Miranda, 16 Pet 153; U. S. v. Hughes, 13 
How. 2. In this case there is no prêteuse that there was ever any- 
thing in any Spanish record that could show any compliance with 
the Spanish laws in respect of the grant in question. Therefore 
the grant must be held to be ineffectuai to convey any title, légal 
or équitable. White v. U. S., 1 Wall. 680. The necessity of an 
inquiry as to whether the contemporary Spanish law has been 
conformed to is emphasized by considération of the case of U. S. 
V. King, 3 How. 773, where a suit was brought on a Spanish 
grant that had been forged; to the case of U. S. v. Samperyac, 
Hempst. 118, 7 Pet 222, in which it was shown that 117 decrees 
rendered in the superior court of the territory of Arkansas were 
set aside on bills of review because such decrees had ail been based 
on forged grants, and other cases growing ont of similar frauds. 
At any rate the questions now under considération are ail settled 
by décisions of the suprême court of the United States. 

The grant under examination, without a subséquent actual 
survey on the ground, describes no land whatever that can be 
îdentifled. "A tract of land of one square league" does not, as a 
term of description, suggest any boundary whatever. The fact 
that the tract is described as "one league square" refers only 
to contents, and not to shape. No one familiar with Spanish grants 
would infer that the tract was to be square. The map of the 
United States published under the direction of the commissioner 
of the gênerai land office purports to show in red colors ail the 
Spanish and Mexican grants in our country. A glance at this map 
will disclose that such grants hâve been in ail sorts of shapes, 
apparently at the will of the grantee; that only a few are square 
or in the form of a parallelogram, and that hardly any of them are 
laid off with any spécial référence to the cardinal points of the 
compass. A tract of land "about two leagues and one-half distant 
from said River Ouachita" is in the highest degree indeflnite. The 
exact distance from the river is not mentioned, nor is there any- 
thing to indicate any point on the river to serve as a place of 
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beginning. It seems to hâve been suggested that thé hot springs 
Bhould be regarded as the center of the tract, but no such infer- 
ence can be drawn. Lecompte t. U. S., 11 How. 125. It is a nile 
of "universaJ application in the construction of grants, which is 
essential to their validity, that the thing so granted should be so 
described as to be capable of being distinguished f rom other things 
of the same kind, or be capable of being ascertained by extraneous 
testimony." Buyck v. U. S., 15 Pet 225. In that case it was 
said by the court that "it was not possible to locate any land, 
as no part was granted." The court added tihat "the public 
domain cannot be granted by the courts." This rule has been 
frequently applied in other cases based on Spanish grants. Hun- 
nicutt V. Peyton, 102 U. S. 359; U. S. v. Castillero, 2 Black, 20. 
In Vilement t. U. S., 13 How. 267, the court said: "Nor is it pos- 
sible to make a decree flxing any one side Une, or any one place 
of beginning, for a specified tract of land." In Villabolos v. U. S., 
10 How. 556, the court said : "In cases of a vague description this 
court has uniformly held that no particular land was severed from 
the public domain by the grant, and that no survey could be 
ordered by the courts of justice." In ScuU v. U. S., 98 U. S. 413, a 
map was attached to the figurative survey. A surveyor testifleo 
that from that map he could survey the land, and mark ont ik 
metes ând bounds, and claimed that he had made an accurate 
survey of the land claimed; but the court held that there was no 
valid grant In U. S. v. Boisdore, 11 How. 93, the daim was held 
to be void for the want of an actual survey. The court said that, 
if the identity of the land could not be fixed, and it could not be 
ascertained that any spécifie tract was severed from the public 
domain by the grant at the time that Spain ceded Louîsiana, "then 
the claim cannot be ripened into a complète title by our decree, 
as we only hâve power to adjudge what particular tract of land 
was granted. Our action is judicial. We hâve no authority to 
exercise political jurisdiction, and to grant, as the governors of 
Spain had, and as congress has." See, aJso, U. S. v. Delespine, 15 
Pet 319. In Buyck v. U. S., Id. 225, the court said : 

"We apply to the case the laws and ordlnances of the govemment under 
whlch the claims originated, and that rule which must be of unlversal appli- 
cation In the construction of grants, which is essential to their validity, tliat 
the thing granted should be so described as to be capable ot being distin- 
guished from other things of the same kind, or be capable of being ascertained 
by extraneous testimony." 

Only perfect titles were protected by the law of nations and by 
the treaty between France and the United States, and there could 
be no perfect title without an actual survey made préviens to the 
cession of Louisiana. Dent v. Emmeger, 14 Wall. 312. So in- 
dispensable was an accurate survey that it has often been held that 
decrees confirming Spanish or Mexican grants under the varions acts 
of congress allowing confirmations were void if the grants and sur- 
veys would not enable the courts to ascertain the spécifie boundaries 
of the tracts referred to. Ledoux v. Black, 18 How. 473; Menard 
V. Massey, 8 How. 293; Snyder v. Sickles, 98 U. S. 203; West v. 
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Cochran, 17 How. 403; Landes v. Brant, 10 How. 348; U. S. v. 
Halleck, 1 Wall. 439. In Stanford v. Taylor, 18 How. 412, the court 
eaid: 

"The law Is settled that, where there is a spécifie tract of land confirmed 
according to ascertained boundaries, the confirmée taises a tltie on wliicli lie 
may sue in ejeetment. Tlie case of Bissell v. Penrose, 8 How. 31T, lays down 
tlie true ruie. But wliere the ciaim lias no certain limits, and tiie judgment of 
confirmation carnes aiong wlth it the condition that the land shali be sur- 
veyed, and severed from the public domain and the lands of others, then it 
Is not open to controversy that the title attaches to no land; nor has a court 
of justice any authority in law to ascertain and establlsh Its boundaries, this 
being reserved to the executive department The case of West v. Cochran, 
17 How. 403, need only be referred to as settling thls point. And the ques- 
tion hère is whether the concession to Perry is indefinite and vague, and sub- 
ject to be loeated at différent places. It is to be forty by forty arpens in ex- 
tent. It is to lie along the River Des Pères, from the north to the south; 
and to be bounded on the one side by the lands of Louis Robert, and on the 
other by the domain of the liing. On which side of Roberts' land it is to 
lie we are not informed, further than that it is to lie along the river from 
north to south. The record shows that, it surveyed west of Roberts' tract, 
the forty by forty arpens ineludes the River Des Pères, but, if surveyed east 
of Roberts' land, It will not include the river. The uncertainty of out-bound- 
ary in this instance Is too manlfest, in our opinion, to require discussion to 
show that a public survey is required to attach the concession to any land." 

To the same effect, see Lafayette v. Blanc, 3 La. Ann. 59. 

The whole doctrine is summed up in what was said by Miller, J., 
in the Seuil Case, supra: 

"The title must be complète under the foreign govemment The land must 
hâve been identified by an actual survey with metes and bounds, or the de- 
scription in the grant must be such that judgment can be rendered with pré- 
cision by such metes and bounds, natural or otherwise. There must be noth- 
ing left to doubt or discrétion in its location. If there Is no previous actual 
fcurvey which a surveyor can follow, and find each Une and its length, there 
must be such a description of natural objects for boundaries that he can do 
the same thing de novo. The séparation from the publie domain must not 
be a new or conjectural séparation, wlth any élément of discrétion or uncer- 
tainty." 

Nor does the certificate of the surveyor Trudeau help the matter. 
This merely recites a survey "to.be verified by the accompanying 
figurative plan," but a récital in a grant that prerequisites had been 
complied with is not suiHcient ground for a presumption that they 
bave been observed. Fuentes v. U. S., 22 How. 443. The certificate 
of survey in this case is of no probative value whatever. It refers 
to no landmarks, natural or artificial, gives no Unes of boundary, no 
metes, identifies nothing. It adds not a ray of light to the grant 
itself. In U. S. v. Castant, 12 How. 439, the boundaries were de- 
Bcribed by Trudeau "with great précision," and possession had been 
delivered by him to the grantee. Though the certificate of Trudeau 
in this case shows that he was directed by the governor in his grant 
to put Filhiol in possession of the land (which, however, is not true), 
it does not show that he had done so. The delivery of possession 
under the Spanish law was a formai and indispensable requisite. 
In U. S. V. Davenport, 15 How. 5, it is shown how the ceremony was 
performed. The ofiicial went on the land in the présence of tTlie 
grantee and of witnesses, and took the grantee "by the right hand. 
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walked with him a number of paces from north to south, and the 
same from east to west, and, he letting go his hand, the grantee 
walked about at pleasure on tie said territoiy of La Nana, puUing 
up weeds, and made holes in the ground, planted posts, eut down 
bushes, took up clods of earth and threw them on the ground, and 
did many other things in token of the possession in which he had 
been. placed, in the name of his majesty, of said lands, with the 
boundaiies and extension as prayed for." Nothing of • the sort 
eeems to hâve been done in this case. The certiflcate of Trudeau 
refers to the pétition or mémorial upon which Pilhiol's grant was 
based, and to an accompanying figurative plan. Neither of thèse 
is produced, nor is the loss of either shown, nor are the contents of 
either alleged. It is easy to account for the fact that Trudeau does 
not certify any actual survey, or any delivery of possession. In 
1788 the .nearest wliite settlements to the hot springs were insignifi- 
cant and remote. The lands were occupied by the Indians. To reach 
them would require a journey of many days, involving privation and 
terror. The lands had then no commercial value. Hence there was 
a total noncompliance with the régulations of O'Eeilly. The Spanish 
laws prevailing at that time in the territory of Louisiana in regard 
to the Indian tribes were far more humane than any laws that hâve 
ever existed in this country. 5 Am. St. Papers, pp. 226, 232, 234. Yet 
it has always been held that the Indian right of occupancy in the 
United States was sacred until extinguished by cession to the fédéral 
government, U. S. v. Cook, 19 Wall. 591; Leavenworth, etc., R. Go. v. 
U. S._, 92 U. S. 742; Oherokee Nation v. Georgia, 5 Pet. 1. So ail 
Spanish grants "were made subject to the rights of Indian oc- 
cupancy. They did not take effect until that occupancy had ceased, 
and whilst it continued it was not in the power of the Spanish 
governor to authorize any one to interfère with it." Chouteau v. 
Molony, 16 How. 239. Hence it is easy to account for the fact that 
in this case there was no survey, and no delivery of possession. The 
Indian title to the lands in controversy was not extinguished until 
the year 1818. At that time the pretended title of Filhiol had long 
since lapsed, because it was not possible to perfect it af ter the ces- 
sion of Louisiana. The grant imposed "upon the United States no 
obligation to make a title to lands of which the grantee had neither 
an actual sêisin nor a seisin in law." U. S. v. Miranda, 16 Pet. 153. 
"No survey of the land was ever made. The duty imposed upon the 
grantee to produce the plat and demarkation in proper time was 
never performed. This was a condition he assumed upon himself. 
The exécution and return of the survey to the proper office in such 
case could only sever the land granted from the public domain. No 
particular land having been severed from the public domain, 
* * * his was the familiar case of one having a claim on a large 
section of the country unlocated. * * * In grants of land with 
uncertain désignations, to be made on a large district of country, 
they must hâve been severed from the public domain by survey, or 
be void for want of identity." Id.; Carondelet v. St. Louis, 1 
Black, 179. In Seuil v. U. S., 98 U. S. 419, it was held that in suits 
brought to enforce rights growing out of Spanish claims the plain- 
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tiff must show "a title completed under the foreign governments, evi- 
deaced by written grant, actual survej, or investiture of possession." 
See, also, U. S. r. Hughes, 13 How. 1; U. S. t. Bôisdore, 11 How. 92. 
iS'^ot only must there hâve been an actual survey by metes and 
bounds, but the grant itself, "with the memorials and other papers, 
whatsoever they might be, which had induced the governor to make 
the grant," must hâve been registered in the land office. Chouteau 
V. Molony, 16 How. 240. This rule is necessary, so "as to make 
the antedating of any given grant irreconcilable with the proof; 
otherwise there can be no protection against imposition and fraud 
in thèse cases." U. S. v. Teschmaker, 22 How. 405; U. S. v. Pico, 
Id. 406; U. S. v. Vallejo, Id. 41G; U. S. v. Bolton, 23 How. 343; 
U. S. V. Power, 11 How. 577. The same doctrine bas been applied 
to floating claims arising under the New Madrid acts. Hot Springs 
Cases, 92 U. S, 713, and cases there cited. In Freraont v. U. S., 
17 How. 554, the court, in spealdng of Spanish grants, said : 

"Thèse grants were almost unîformly made upon condition of settïement, or 
some other improvement, by which the interests of the colony, it was sup- 
posed, would be promoted. But until the survey was made, no interest, légal 
or équitable, passed In the land. The original concession granted on his péti- 
tion was a naked authority or permission, and nothing more. But when he 
had incurred the expense and trouble of the survey, under the assurances con- 
tained in the concession, he had a just and équitable claim to the land thus 
marked out by Unes, subject to the conditions upon which he had originally 
asked for the grant. But the examination of the surveyor, the actual survey, 
and the return of the plat were conditions précèdent, and he had no equity 
against the govemment, and no just claim to a grant, until they were per- 
formed; for he had paid nothing, and doue nothing, which gave him a claim 
upon the conscience and good faith of the govemment." 

In order to avoid the force of thèse numerous cases, learned 
counsel for plaintitfs favored the court during the argument with 
plats purporting to indicate the land granted. Thèse were made 
either by themselves or at their instance. They could only at 
best duplicate the plan or map to which Trudeau refers in his 
certiflcate, and which is not produced. For this effect they are 
not even persuasive in the most remote degree. They are based 
on four assumptions: First, that the hot springs are to be taken 
as the center of the tract; second, that the lines of the tract must 
hâve been contemplated as running east and west and nortb and 
south; third, that the tract must hâve been intended to be laid olï 
in a square; and, fourth, that Trudeau must hâve intended to 
lay off the tract, and did lay it off, as thus indicated. Tlius 
we hâve a conjectural reproduction of what was only a figurative 
survey. This is piling conjecture upon conjecture, neither of 
which is supported by any presumption of law or fact. It is 
needless to say that such vague spéculations cannot be used as muni- 
ments of title. 

We are referred by counsel for plaintiffs to Strother v. Lucas, 
12 Pet. 438, where the court say: 

"He who would controvert a grant executed by the lawful authortty with 
ail the solemnities reauired by law, takes on himself the burden of showi'ng 
that the oiBcer bas transeended tlie powers conferred upon him, or that the 
transaction is tainted with fraud." 
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But in this case there is no showing Ihat tlie acts required by 
law to be performed, viz. the making of an actual survey on the 
ground, the certification and approval of the same, the delivery of 
possession, were ever performed at ail. 

For the reasons stated, the court is of opinion that the grant 
and survey pleaded by the plaintifiEs are not admissible in évidence 
in this cause, and hence the exceptions to them are sustained. 

We are now called upon to consider the sufflciency of the 
demurrer to the complaint. Does the complaint state a prima 
facie cause of action? "When a complaint fails to state a fact 
which is essential to the cause of action, objection to it should 
be taken by demurrer." Fagg v. Martin, 53 Ark. 453, 14 S. W. 647; 
Wilson V. Spring, 38 Ark. 181. The court is of the opinion that 
the demurrer should be sustained for the following reasons: 

1. The claim is barred under the act of congress of May 26, 
1824, entitled "An act enabling the claimants to lands wîthin the 
limits of the state of Missouri and territory of Arkansas to insti- 
tute proceedings to try the validity of their claims." 4 Stat. 52. 
This act permitted ail persons claiming under French and Spanish 
grants to flle pétitions in varions courts therein designated in 
order to hâve their titles conflrmed. The fifth section is as f ollows : 

"And be It further enacted, tliat any claim to lands, tenements or heredlta- 
ments, wlthln the purvlew of this act, which shall not be brought by pétition 
before the sald courts, within two years from the passing of this act, or 
which, after being brought before the said courts, shall, on account of the 
neglect or delay 6f the claimant, not be prosecuted to a final décision within 
three years, shall be forever barred, both at law and [in] equity, and no other 
action at common law, or proceeding in equity, shall ever thereafter be sus- 
tained in any court whatever, in relation to said claims." 

In respect hereof our attention is invited by counsel for the 
plaintifls to the case of U. S. v. Percheman, 7 Pet. 90. But in 
that case the commissioners had no povver save to report to con- 
gress. They were not, as the court declared, "a court exercising 
judiciaJ power and deciding flnally on titles." This act was several 
times extended; the last time for flve years, by act of June 17, 
1844 (5 Stat 676). It does not appear from the complaint that 
Filhiol or any of his heirs or grantees ever complied with the 
terms of this act. But counsel for plainttEfs say that the act in 
question can hâve no application to perfect titles. Conceding that 
to be so, we cannot find that the claim sued upon was at any time 
a perfect title. In fact it lacked almost every essential élément 
of perfection. We can only use the words of the suprême court: 

"Claimant ealls this a grant, and it is his privilège to do so; but it is in 
vain for hlm to expect that this court can give its sanction to any such mani- 
fest error." U. S. v. Castillero, 2 Black, 163. 

2. The claim is barred by the act of congress known as the "Hoc 
Springs Act" Under the provision of the act of June 11, 1870 (IQ 
Stat. 149), ail persons claiming title, either légal or équitable, "to 
the whole or any part of the four sections of land constituting 
what is known as the 'Hot Springs Keservation,' in Hot Springs 
county, in the state of Arkansas," had an opportunity to insti- 
tute suit, in the nature of a bill in equity, against the United 
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States in the court of claims, "and prosecute to final décision 
any suit that may be necessary to settle the same; provided, 
tliat no such suits shall be brought at any time after the expira- 
tion of ninety days from the passage of this act, and ail claims 
to any part of said réservation upon which suit shall be net 
brought under the provision of this act within that time shall be 
forever barred." No valid reason can be shown why this statute 
did not apply to the Filhiol claim as well as to other claims. There 
is an alleged loss of the grant and survey, but that would not sus- 
pend or change the effect of the statute. In . no case is the 
running of a statute of limitation suspended by causes not men- 
tioned in the act itself. Braun v. Saurv^ein, 10 Wall. 218; Mont- 
gomery v. Hernandez, 12 Wheat. 129; Erwin v. Turner, 6 Ark. 
14; Bank v. Morris, 13 Ark. 291; Pryor v. Ryburn, 16 Ark. 671; 
Smith V. Maçon, 20 Ark. 18; Railway Go, v. B'Shears, 59 Ark 244 27 
S. W. 2. 

3. After so great a lapse of time, the claim, if originally valid, 
must be considered as having been abandoned. In U. S. v. Hughes, 
13 How. 3, a delay of 40 years to bring suit to enforce a Spanish claim 
was held to be fatal. In U. S. v. Philadelphia, 11 How. 652, a delay 
of 40 years was held to be a constructive abandonment. In Puentes 
V. U. S., 22 How. 460, the court came to the same conclusion, though 
the delay could not hâve been for more than 50 years. In U. S. v. 
Repentigney, 5 Wall. 211, an abandonment was presumed from a de- 
lay to bring suit for more than 100 years, during wMch time the 
claimants had been in possession for more than 4 years. In U. S. 
V. Moore, 12 How. 222, the same presumption was raised where the 
plaintiffs had delayed to sue for nearly 50 years. In Valliere v. 
U. S., Hempst 338, Fed. Cas. No. 16,822, the same presumption was 
indulged where the delay was for more than 50 years. It does, 
indeed, appear that the heirs of Filhiol brought a suit for confirma- 
tion in the name of James Bail, as assignée, in the superior court of 
Arkansas territory, under the act of May 26, 1824, which was pending 
at the time that the varions suits on the forged grants mentioned 
in U. S. v. Samperyac, supra, were also pending; that a question-ef 
forgery in the Bail Case was also raised, and ttat, on a rule being 
made by the court for the production of the original papers, and 
on noncompliance therewith, the suit was dismissed (Prauds in Land 
Titles in Arkansas, 5 Ann. St. Papers, 364, 365, 366, 430, 338); but this 
is certainly no adéquate showing of diligence. The American State 
Papers, having been published under authority of law, are évidence 
of whatever they contain. Watkins v. Holman, 16 Pet. 50, 55; 
Bryan v. Porsythe, 19 How. 334. I could not be more or less 
impressed, in passing on the exceptions, with the circumstances that 
both the survey and the grant are apparently written by the same 
hand, on the same kind of paper, and with the same ink; that both 
contain words badly spelled, and ungrammatical phrases, showing 
that they were gotten up by illiterate persons; and that, though the 
grant purports to be attested by the armoriai seal of the governor, 
yet there is no impression of a seal of any kind, but merely a seal 
of wax, evidently made to adhère to the paper by the application of 
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some smooth surface. It is said by counsel for plaintiffs that by 
the Spanish law no seal was required to such a grant as this, and tbat 
a flourish at the end of the signature, such as appears in this in- 
stance, might be used instead. Conceding this to be so, it is still 
singular that the grant should explicitly state that it was "sealed 
with the seal of our arms," and that a blank seal should be attached. 
The alleged long loss of the papers "artistically described in the 
testimony," as was said in a case growing out of a like grant (in U. S. 
V. Castillero, 2 Black, 185), seemed also to be a suspicious circum- 
stance. In U. S. v. Vallejo, 1 Black, 541, it was held that "a false 
note of the attesting secretary at the bottom of the gisant that it had 
been registered is a serions objection to the claim under it." A like 
note appears at the bottom of the grant in this case, though there 
is no prêteuse that the grant was ever registered. It would be a 
mère affectation to prétend that thoughts of this kind, growing out 
of the well-known history of Spanish claims in Arkansas, hâve not 
intruded themselves on the mind of the court. Indeed, they hâve 
a certain bearing on the point under considération, for they aiïord 
some very plausible reasons to account for the long delay of the 
claimants in asserting their rights in the courts; some reason why 
they twice at an interval of several years importuned congress for 
spécial législation which might seem to be some sort of a récogni- 
tion of the validity, or at least of the merits, of their claim; reasons 
why they should haye brought a tentative suit in the court of claims 
for rents on thèse lands^ and why, eventually, after the lapse of so 
long a time, after the death of ail witnesses who knew anything 
about the matters in dispute, final resort should be had to this 
court But, though this view of the case bas been pressed in argu- 
ment, the court does not flud it necessary to do more than advert to 
it for the sole purpose of vindicating the principles of law involved 
in this controversy, the expression of the collective wisdom and fore- 
sight of générations, which- renders success in cases of this sort 
hopeless. 

It must also be conceded that the présent suit makes no appeal 
to our sensé of justice. As shown by the facts alleged in the com- 
plaint, Juan Pilhiol never paid anything for the land sued for. He 
never paid even the trival fee necessary to be paid in order to hâve 
his grant registered. He never complied with the ternis of the 
grant, or with the requirements of the laws in force at the time that, 
aç alleged, the lands were donated to him. The taxes that hâve 
accrued on the property covered by the grant during so many years, 
with accrtiéd interest, must amount to a very large sum, of which 
it is extremely improbable that the plaintiffs hâve paid anything. 
In 1788 the hot springs were upon lands occupied and owned by a 
tribe of Indians, and were far from any European settlement. 
They were in the midst of an unbroken wilderness, and they could 
be reached from such places as New Orléans or St. Louis only after 
many days of arduous travel through a country where there were 
only rude Indian trails instead of roads. Such a joumey would 
hâve been attended by périls and by every kind of discomfort. It 
could only be made by men in robust health and in the full vigor of 
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life. Before the application of steam to navigation, our water courses 
would hâve impeded, rather than assisted, the traveler. The coun- 
try had but few white inhabitants. New Orléans was only a small 
town, and St. Louis was an obscure village on the extrême margin 
of the vast and unexplored wilderness stretching from the Mississippi 
river to the Pacific. Only De Soto, in 1541, and a few later ex- 
plorers of the white race, had ever seen the springs. Their médici- 
nal qualifies, a hundred and six years ago, were unknown; but, 
having been ascertained after the cession in 1818, tlie United States 
government bought up the title of the Indians. In 1832, recogniz- 
ing the great importance of the springs to the gênerai public, it re- 
served the property from entry and sale forever; and for their use 
it now holds it in trust, if not in deed, for the heirs of Pilhiol. In 
the meantime, before the commencement of this suit, a thriving and 
prospérons city had been built up around the springs. The fédéral 
government had spent large sums for hospitals and in improving and 
beautifying its property. By the joint labor and money of private 
citizens, the municipality, and the fédéral government, streets had 
been laid ont, parks had been established, churches and school- 
houses had been erected, and railway connections with the rest of 
the continent had been created. In hôtels alone provision had been 
made for guests and for the traveling public at an expense of mil- 
lions of dollars. Many of the citizens and others hâve made thèse 
investments largely because they supposed that the springs them- 
selves would be perpetually under the control of the fédéral govern- 
ment, and would be managed with its usual fairness and generosity. 
If they should be decreed to be private property, the event would 
simply be a public and private calamity of incalculable magnitude. 
They would become an unending monopoly; their control the sub- 
ject-matter for greed, avarice, selflshness, extortion, and ail the 
whims and caprices of private individuals under no responsibility 
to the public; owners who might, if they though fit, wholly exclude 
others from the healing waters, or impose such conditions upon ac- 
cess to them as would be intolérable. The plaintiffs, however, after 
so long a delay, during which time they hâve never spent a cent in 
the great work of making thèse many enduring and costly improve- 
ments, now ask that they may reap where they hâve not sown. 
But it has of ten been held that if one sees another making costly im- 
provements on his lands, believing them to be his own, without any 
assertion of title, he will be estopped from claiming an adverse title. 
Erwin v. Lowry, 7 How. 172; Kirk v. Hamilton, 102 U. S. 68; Close v. 
Glenwood Cemetery, 107 U. S. 466, 2 Sup. Ct. 267; Jowers v. Phelps, 
33 Ark. 465. No stronger case than the présent, as coming within 
this principle, is likely to occur. 

On the grounds stated, the demurrer to the complaint is sustained, 
and an order will be entered that, unless the plaintiffs amend within 
30 days from this date, this suit shall be dismissed. 
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KHLLT et al. ▼. STATE OF GEORGIA et aL' 

(District Court, S. D. Georgla, W. D. May 30, 1895.) 

L Habeas Cobpus— KiiiLiNO bt Deputy Mabshal Making Abrest. . 

Sections 753-7G1 of the Revised Statutes, contrclling the writ of babeas 
corpus considered and appUed for the protection of deputy marsliais, who 
necessarily Icilled, wbiie attempting to arrest, a party indicted for con- 
spiracy and murder. 

t. Bame. 

Xn re Neagle, 135 U, S. 1, 10 Sup. Ct 658, discnssed and foUowed. 

3. Same. 

The dissenting opinion of the chlef justice and associate justice in that 
case does not controvert the right to habeas corpus when the act involved 
le done in pursuance of a law of ttae United States or an order of a court 
of the United States. 

4. Same— Abrest bt Statb Authoritibs— Jubisdiction op Fedbbai, Cotibts. 

When deputy marshals of the United States are attempting to exécute a 
warrant of arrest of parties charged with conspiracy and murder, where 
the offense is Indictable imder the laws of the United States, and are met 
with Buch violent résistance as compels them to take the life of the party 
resisting, elther In their own self-defense, or for the purpose of executing 
the warrant, and the deputies, as a conséquence, are arrested for murder by 
the State authorities, the courts of the United States bave jurisdlction to 
issue the writ of habeas corpus, and, on the return, to summarily hear the 
évidence, and dispose of the accusation against the officers, as law and 
jiistice may require. ; 

fi, Bame. 

This 19 tnie, notwithstandlng there Is no provision of law for trial by 
jury lu tiie enactments of congress providing for the writ of babeas corpus 
and tbe procédure thereunder. 

4. United States Mabshals— When Justifie© in Killing — PKOTBCTioif bt 
Fédéral Couets. 

Where a party défendant to a bill In equlty in tbe United States court 
refuses to respect the subpoena, writ of injunction, or attachments issued 
appropriately by said court, and, when arrested imder attachment, violently 
resists with deadly weapons the arresting officers; is rescued by a mob of 
his frlends; takes the life of an employé of the party in whose favor the 
injunction issued, while said employé is working on lands in controversy; 
is Indicted for this murder; leaves his home; dwells habitually in the 
woods and swamps, and with his two sons, ail habitually armed with dead- 
ly weapons, sends messages of défiance and disrespect to the offlcers of the 
law, and that he will kill them if an efCort is made to arrest him; and, 
when finally summoned to surrender by the arresting offlcer, opens flre wiïh 
a magazine rifle on the oflîcer making the summons, and a duel ensues, in 
whlch several shots are exchanged and the accused is finally killed,— the 
kllllng is justifiable, the offlcer bas committed no offense whatever, and is 
entitled to and will receive the protection of the United States courts 
against any prosecutlon brought against him elsewhere for alleged offenses 
growlug eut of the performance of his duty in pursuance of tbe laws of tÏÏe 
United States and the orders of tbe court 

7. Same — Habeas Corpus — Supremact dp Fédérai, Laws. 

Tbe laws of the United States (sections 753-761, Rev. St., inclusive), pro- 
viding for the issuance, trial, and disposition of proceedings by habeas cor- 
pus, are the suprême law of the land. They extend to every foot of Ita 
Boil, and, under tbe clrcumstances described above, are controlling, as ex- 
pressive of the sovereignty of tbe United States, in a matter wlthin the 
bounds of Its jurisdlction. A judgment of acquittai by the courts of the 
United States thereunder will, as to the issues Involved, protect the relators 
from prosecution or molestation elsewhere. 
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William T. Gary, U. S. Atty., and Marion Erwin, for relators. 
Thomas Eason, Sol. Gen., and J. W. Preston, for respondents. 

SPEER, District Judge (orally). I regret that anything has 
been said in tlie argument of this case which tends to take it ont 
of the category of ordinary judicial investigation. It is in that 
View that the court considéra it. It is true that, pending the trial, 
there has been some bitterness of publication, with regard to the 
action of the court in granting the writ, and some bitterness of de- 
nunciation of the ofiicers, but in the main the cause has been treated 
fairly by the press, and if it has been treated unfairly in any par- 
ticular, it will be no more proper to hold fair journalism respon- 
sible than it would be to hold the good people ot Telfair county re- 
sponsible for the character and conduct of such a man as the évi- 
dence demonstrates Lucius Williams to hâve been. I dm hère to 
obey the law of my country. That commands the issuance of the 
writ of habeas corpus, when applied for by any person who is in 
custody "for an act done or omitted in pursuance of a law of the 
United States, or of an order, process or decree of a court or a judge 
thereof." That is announced in section 753 of the Revised Stat- 
utes, and is an epitome of the law upon the subject, from the 24th 
day of September, 1789, down to a very récent date. When the writ 
is issued, the duty of the judge is marked ont with equal clearness. 
"The court, or justice, or judge shall proceed in a summary way to 
détermine the faets of the case, by hearing the testimony and argu- 
ments and thereupon to dispose of the party as law and justice re- 
quire." Section 761, Rev. St. 

Now, that is the law; and it is not only law, but it is the para- 
mount law. Not only is it declared to be paramount law by the 
constitution of the United States, which of course every intelligent 
mind concèdes is controlling upon the action of the court, but it is 
the law as stated in the initial paragraph of that admirable codi- 
flcation, the Code of Georgia. Section 1 déclares: The laws of 
gênerai opération of this state are "as the suprême law, the con- 
stitution of the United States, the laws of the United States in 
pursuance thereof, and ail treaties made under the authority of 
the United States." In subordination to this suprême law are 
the laws of the state of Georgia, flrst as expressed by its constitu- 
tion, and then as expressed by its statutory enactments not in 
conflict with its constitution. It appears, then, unquestionably, 
that I am acting in obédience to law. Well, am I acting in accord- 
ance with the formai procédure of the law? There is no doubt 
about that. The décisions of the suprême court, from an early 
period in the history of our country, and a multitude of décisions of 
the circuit and district courts of the United States, hâve approved 
and sanctioned the précise proceeding we hâve before us. Thèse 
questions hâve been already passed upon and decided hère in a rul- 
ing on the plea to the jurisdiction and demurrer interposed in the 
progress of the case, and theref ore it is not necessary to state theto 
more elaborately at this time. I will, however, call the attention of 
counsel to the fact that the authority of the United States is not re- 
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stricted, as thej; supposed, to dockjards, arsenals, and the like, but 
the sovereignty of this nation extends to every foot of its soil. This 
has been so repeatedly and so lucidly stated by the courts of Wgh- 
est autliority that the inf ormed lawyer can no longer doubt it. 
In the case of Ex parte Siebold, 100 U. S. 371, Justice Bradley, in 
rendering the opinion of the court, déclares : 

"Hère, again, we are met with the theory tbat the government of the United 
States does not rest upon the soil and territory of the country. We thinli that 
this theory is founded on an entire misconception of the nature and powers of 
that government. We hold it to be an iucontrovertible principle that the gov- 
ernment of the United States, by means of physical force, exerciscd through 
its officiai agents, exécutes on every foot of American soil the powers and 
functions that belong to it. This necessarily involves the power to command 
obédience to Its laws, and hence the power to keep the peace to that extent. 
This power to enf orce its laws, and to exécute its functions in ail places, does 
not derogate from the power of the state to exécute its laws at the same time 
and In tlàe same places. The one does not exclude the other, except where both 
cannot be executed at the same time. In that case the words of the constitu- 
tion itself show which is to yleld: 'This constitution and ail laws which shall 
be made in pursuance thereof shall be the suprême law of the land.' Without 
the concurrent sovereignty rèferred to, the national government would benoth- 
ing but an advisory government Its executive power would be absolutely 
nullified. Why do we hâve marshals at ail if they cannot physically lay their 
hands on persons and things in the performance of their proper duties? What 
functions can they perform if they cannot use force? In executing the pro- 
cesses of the courts, must they call on the nearest constable for protection? 
Must they rely on him to use the requlsite compulsion, and keep the peace, 
whilst they are soliciting and entreating the parties and bystanders to allow 
the law to take its course? This is the necessary conséquence of the positions 
that are assumed. If we indulge In such impracticable views as thèse, and 
keep on refining and reflning, we shall drive the national goveimment out of 
the United States, and relegate it to the District of Columbia, or, perhaps, to 
some forelgn soil. We shall bring it back to a condition of greater helpless- 
ness than of the old confédération. It must exécute its powers, or it is no 
government It must exécute them on the land as well as, on the sea, on 
things aS well as on persons. And, to do this, it must necessarily hâve power 
to command obédience, préserve order, and keep the peace, and no person or 
power in this land has the right to resist or question its authority so long as 
it keeps within the bounds of its jurisdiction." 

That case is expressly approred by the court in the last case 
upon the subject (In re Neagle, reported in 135 U. S. 1, 10 Sup. Ot. 
658), and in summing up the argument in that case, Justice Miller, 
for the court, said: 

"It would seem as if the argument might close hère. If the duty of the 
United States to protect its officers from violence, even to death, in discharge 
of the duties which its laws impose upon them, be established, and congres» 
has made the habeas corpus one of the means by which this provision is 
made efficient, and if the facts of this case show that the prisoner was acting 
both under the law and the direction of his superior officers of the department 
of Justice, we can see no reason why this writ should not be made to serve 
its purpose for the présent case." 

Nor is there, as stated by counsel for the state, any dissent from 
this conclusion, even by those judges who are supposed by some to 
take a more limited and literal view of the power vested in the 
United States by the constitution, and to attach more importance 
to the soTereignty of the states than do other judges who are more 
disposed to treat the implied powers of the constitution as operative 
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and effective. In the Case of Neagle, Justice Lamar and Chief 
Justice Fuller use tliis language in their dissenting opinion, — lan- 
guage whicli indicates that thèse eminent jurists do not dissent from 
any question which affects the rights of thèse prisoners at the bar: 

"Many of the propositions advanced on the behalf of the appellee, and urged 
with impressive force, we do not challenge. We do not question, for instance, 
the soundness of the elaborate discussion of the history of the ofllces and 
functions of the writ of habeas corpus, and its opération under section 753 of 
the Revised Statutes (which I hâve just read), or the proprlety of its use In 
the manner and for the purposes for which it has been used in any case where 
the prisoner is under arrest for an act done In pursuance of the laws of the 
United States." 

Can it be denied that, prima facie, thèse relators hâve acted in 
pursuance of a law of the United States? Hère are accusations 
for murder, presented before a commissioner, and for other crimes 
against national authority. Hère is an indictment of the grand 
jury of this court charging the same offenses. The warrants were 
intrusted to thèse relators. They are oiiQcers of the executive de- 
partment of the government. Not only do the constituted authori- 
ties of the land charge that the laws of the United States hâve 
been violated by the men whom thèse deputies were trying to ar- 
rest, but the laws of the United States directed the deputies to make 
the arrest, and therefore they acted in "pursuance of the laws of 
the United States." 

"Nor do we contend," continues Justice Lamar, "that any objection arises to 
such use of the writ, and based merely on that f act, in cases where no pro- 
vision is made by the fédéral law for the trial and conviction of the accused." 

And that is the refutatiôû of the proposition, pressed by counsel 
for the state hère, that there is now no opportunity for trial by 
jury of the accused, that this proceeding is subversive of the rights 
of the state. The law is that the right of trial by jury is not the 
right of the government, but is the right Of the accused. The con- 
stitution of the United States déclares that "the accused shallen- 
joy the right to a speedy and public trial by an impartial jury." 
Amendment 6. It, then, is not the right of the government, either of 
the state or of the United States, to insist that in ail criminal cases 
there shall be a trial by jury. It is the right of the accused, and 
they hâve not demanded it. This précise question, also, was passed 
on by the suprême court of the United States in the case I hold in 
my hand (In re Neagle), approving the language of Judge Kane (in 
Ex parte Jenkins, 2 Wall. Jr. 543, Fed. Cas. No. 7,259): 

"It has been urged," said that judge, "that my order, if it shall wlthdraw the 
relators from the prosecution pending against them in the state court, will pre- 
vent their trial by jury at aU. It will not be an anomaly, however, if the ac- 
tion of this court shall interfère wlth the trial of thèse prisoners by a jury. 
Our constitution secures that mode of trial as a right to the accused, but they 
nowhere recognlze it as a right of the goyernment, either state or fédéral." 

The relators, then, were acting in pursuance of a law of the 
United States when they went to exécute the warrants of arrest on 
Lucius Williams and his sons. They were, moreover, acting In 
obédience to the order of this court, issued appropriately, and ex- 
pressed by its warrants. They claim that, in obédience to law and 
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the order of this court, they were forced to kill this man, who was 
charged with the highest crime known to the law. Will the country 
permit the doors of its courts to be shut in their faces when 
they say that they properly acted in obédience to its laws and the 
order of its court? Are they not entitled to a hearing hère? If 
they are so entitled, the court has jurisdiction to hear and to pro- 
ceed, in obédience to the law as expressed in section 761 of the Ee- 
vised Statutes, to do with thèse men as "law and justice require." 
Now, what do law and justice require? 

This case is the culmination of a tremendous litigation, imposing 
for more than ten years tremendous responsibility and tremendous 
anxiety upon this court, resulting from the fact that years ago the 
late William E. Dodge bought large bodies of land in this state, about 
which his children hâve been compelled to appeal to the courts 
for protection. Thèse lands were conveyed by him to his son, George 
E. Dodge, and by George E. Dodge to Norman W, Dodge. Ail of 
this appears from the record before the court. Thèse were résidents 
of the state of New York. A number of persons, résidents of the 
state of Georgia, were charged with numerous acts of fraud and 
forgery and violence, with the purpose to deprive thèse nonresidents 
of the benefits of their investments in this state. The case had been 
brought before I had the honor of presiding in this court, and was 
pending when I entered upon the performance of my judicial duties. 
It was tried. The trial lasted through many days. It was thor- 
oughly and ably argued and fully considered. A final decree was 
rendered sustaining the title of Mr. Dodge to every foot of this 
land. Dodge v. Briggs, 27 Fed. 160. No appeal was taken from the 
décision of the court. It was, therefore, final. The decree itself , 
in the further progress of litigation with other parties, was carried 
before the suprême court of the state .of Georgia, and that court 
added its high sanction to the décision of this court, and held that 
the decree perfected the title of Norman W. Dodge in the land 
described in the decree and order of the court and in his évidence of 
title. The decree itself enjoined the défendants to that bill from inter- 
fering with the lands of Mr. Dodge. For a time the decree was 
obeyed. But finally a gigantic System of forgery of deeds, and a 
fraudulent seizure of the land with the attempt to establish pre- 
scriptive titles, was begun. This was done at the instigation of 
and by Luther A. Hall, a party to the original case before this court, 
and who had been expressly enjoined. The matter was brought 
to the attention of the court, and, in a trial lasting many days, the 
oharacter of this man's conduct was investigated. The court found 
him guilty and sentenced him, for contempt of the decree, to five 
months' imprisonment in Chatham county jail. While in that jail, as 
it appeared frOm the évidence in the trial which ensued, he concocted 
a ccnspiracy for the murder of a most amiable, excellent, and valu- 
able citizen, John C. Forsyth, the agent of Norman W. Dodge, who 
had been conducting the litigation. The conspiracy, as the bill 
of indictment charged and the jury found, was to prevent and hinder 
Mr. Dodge from exercising the right to pursue his remédies in the 
United States courts. The case is fully reported in U. S. v. Lancaster 
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(two reports), 44 Fed. 885-932. A nnmber of persons took part 
in that conspiracy. Forsyth waa murdered under circumstances 
of the most heinous, pathetic, and pitiable charaxjter. At his quiet, 
happy home, in the bosom of his deroted family, with his wife and 
chûdren around him, after the evening meal, his brains were blown 
ont by the hand of a hired assassin, who fired through the window, 
and it appears in the testimony in this case at bar that the man 
Lucius Williams contributed |200 to the payment of the assassins. 
A nnmber of conspirators were brought before the court They 
were convicted and sentenced to varions terms of imprisonment in 
the Ohio state penitentiary, most of them for life. One of thèse 
men was Luther A, Hall, who, in success at the bar, and ability, 
and learning, particularly on the subject of ejectment, was some- 
what notable. Another was Wright Lancaster, the sheriff of the 
Tery county in which this homicide was committed about which this 
inquiry is pending. Lucius Williams was not charged in that in- 
dictment with connection with the conspiracy, but it appeared on 
the trial of that case that he had f orged a nnmber of the deeds which 
were used for the purpose of attacking the title of Mr. i>odge, in 
violation of the injunction of the court, and the court, in its summa- 
tion of the évidence to the jury, referred to that fact, and some of 
the f orged deeds taken f rom the record of that trial were introduced 
hère. 

Several years elapsed. The title of Mr. Dodge in the same landa 
was, it is alleged, assailed by other parties. He flled a bill of peace 
against some three or four hundred défendants, alleging circumstan- 
ces of trespass and wrong which he now insists claim the attention of 
the court f pr his relief. In that case not one single contested question 
has yeti been decided. It is pending before the court Lucius 
Williams was a party défendant to that bill, and, when the officers 
.went to serve him with the original writ of subpoena, he refused 
to accept service and informed the oflBcer, in violent and truculent 
language, that he had no respect for the court and did not intend to 
accept service or obey its orders. Bule day came, — the day on which 
he should hâve filed his answer. He made no appearance. In the 
orderly progress of the case, judgment pro confesso, that is to say, 
judgment by default, was taken against him. No injunction had been 
granted when the bill was originally flled. After service of sub- 
poena upon him, he then proceeded, as the court wasadvised by 
the sworn pétition of the plaintiff, ran ofl his hands, eut trees across 
his tramway, and otherwise threatened violence to his agents and 
employés. But, even then, so careful was the court to give him 
every right to which he was entitled that only a rule nisi was issued 
against him to appear and show cause why he should not be enjoined 
from committing acts of violence or trespass pending the final 
détermination of the suit When the young deputy went to serve 
the rule he was met with a string of profanity which the court 
will not repeat in this présence. The deputy was told, if he ever 
attempted to serve any papers from this court upon him, his life 
would be taken, and that if any officer of the court came there to 
arrest him or his sona it would be a question of who could shoot 
v.e8F.no.6— 42 
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flrst as to who should livè. Acts of violence were agaîn committed, 
which were brought to the attention of the court by affidavits, and 
the court this time issued an attachment for the arrest of Williams, 
together with a rule nisi to show cause why be should not be pun- 
ished for contempt. Two of the most conservative and cool-headed 
offlcers of the court were sent last fall to eflfect the arrest under the 
attachment. At a moment when Lucius Williams had laid aside 
bis Winchester, the offlcers rushed upon him and arrested him, and 
slipped a handcufE on one of his wrists, and then ensued a scène 
of Tiolence, struggle, and résistance, and a display of indescribable 
profanity and utter disregard of his own life on the part of this man, 
which the évidence in this case bas disclosed, and which bas never 
been, I présume, exceeded on any occasion of like character. Wil- 
liams finally got out his knife, and although the officer held bis 
pistol to bis breast and told him he would kill him if be attempted 
to eut, the prisoner did not cease for one moment in his efforts to 
stab the offlcer, who ûnally by a quick blow of the pistol struck the 
knife from Williams' hands. The officer was John A. Kelly, one of 
the relators. But runners bad been sent out by Williams' friends. 
They gathered in sympathy with this desperate man, The brave 
and considerate offlcers proceeded a short distance with tbeir prison- 
ers, wbén they were surrounded by an armed mob, with Winchesters, 
double-barreled shotguns, and pistols leveled at them from every 
side; they were compelled to surrender tbeir prisoners or lose tbeir 
own lires. The offtcers, then, by cool and brave discrétion, and by a 
stratagem, evaded the mob, and reported the f acts to the court. The 
attorney gênerai sent a large force to arrest the parties who had res- 
cued Williams, but after the most strenuous efforts, owing to the 
remote and difidcult country, and the impossibility of identiflcation, 
tbe attempt failed. Only one man, a son-in-law of Lucius Williams, 
was identiâed ând convicted. The injunction was yet of force with 
regard to this land. A short time thereafter, Mr. Dodge employed 
laborers to proceed with cutting his timber. Two or three men 
came to the land where tbe hands were at work, and one of them 
shbt a poor, innocent negro to death, — a negro whose only offense 
was that he was staading on a log cutting, at the obédience of a man 
who had employed him. He was shot through the body and died 
next day. Lucius Williams, in cruel and merciless language, boast- 
ed of tbe deed as his. Tbe grand jury of this court, composed of 
men of high character, returned an indictment against Lucius 
Williams aûd his two sons for that offense. So notable had be- 
come this case that the attorney gênerai — the bead of the law depart- 
ment of the government — issued a reward for the arrest ôf thèse 
parties, and other rewards were added by parties to tbe case. The 
offlcers, however, in the absence of such reward, had not ceased théir 
efforts to àccomplish the arrest. But flnally one ôf the prisoners 
at the bar, John A. Kelly, went to the neigbborhood and remained 
there a long time, — 26 days, with but à short intermission. Lucius 
Williams and his sons were lurking in the woods. They were 
f requently seen armed to the teeth with shotguns, Winchester rifles, 
and a large revolver. They had tbeir rétreat in the depths of Ocmul- 
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gee swamp. Lucius Williams made open déclaration that if thé 
offlcers attempted to arrest him, he would kill them. Tliis was 
brought to the attention of Kelly, in command of thé deputies, three 
in ail, but that officer did not cease in his effort to perform his duty. 
On the day of the homicide he was, with three deputies, watching 
the hou se of one of the défendants in the murder case, a son of 
Lucius Williams, and he saw the three men, armed as usual, ap- 
proach the house. He determined to make the arrest, and in the 
effort the life of Lucius Williams was taken, and upon that act the 
issue now before the court is formed. 

ïhe court need say no more with regard to the criminal and law- 
less character of Lucius Williams, except that it appeared from the 
records in his own county that, in 1889, he was indicted by a grand 
jury thereof for the offense of forgery of a deed or deeds relating to 
the title of thèse lands, or some of them; that the case has not been 
tried to the présent time. A copy of the indictment is before 
the court. A witness testified that he was an habituai forger, — 
that he had known him to be engaged in f orging for 18 years. His 
method was to send ofl for suitable paper, write the spurious deeds 
himself, usually hâve them attested by a witness and then by one 
of his sons-in-law, two 6f whom had successively been justice of the 
peace, and then by tobacco, coffee, aud other appliances to "âge" 
them, and give them a color which would indicate that they were 
ancient documents. One of thèse deeds was offered in évidence. 
It was attested by the witness who testified to the facts, and of- 
ficially attested by the son-in-law of Lucius Williams, a magistrate, 
and is now in évidence before the court, with other deeds of a 
similar character. 

Previously, in the same expédition, a spécial effort was made to ar- 
rest this man. The same ofHcers made their way in the night through 
miles of the dense and overflowed Ocmulgee swamp. They found his 
camp on an island, his tent, blankets, and canoë. He was absent. 
They crossed to the forest and watched his trail, on which he must 
return. He came, discovered them, ran, was pursued, and flred on. 
He returned the fire, and made his escape. Thèse Ôfficers of the court 
then knew it was a life and death matter to arrest this desperado. 
Deputy Kelly testified that they carefully approached the house from 
the position of concealment in which they had been, and, sending 
around two of his assistants to the left of the house, he took his posi- 
tion near a small cotton or buggy house, as it is indifferently called, 
on the other side of the road, and in a diagonal direction, about 40 
yards from the house in which Lucius Williams was. I may say in 
passing that the two men who volunteered to go as deputies to arrest 
this man were his nephews, and it appears otherwise in the évidence 
that, because one of them had sworn to an aiBdavit intended to sup- 
port the title of Mr. Dodge, and to assist him in the litigation in this 
case, Lucius Williams, on two occasions, with great difficulty, was 
prevented from taking the life of one or both of them. On one oc- 
casion he had left the house of witness Wells at daybreak, and, 
when discovered, had concealed himself in a corner of the worm 
fence, had drawn the grass over him, and, armed with a Winches- 
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ter rifle, was waiting for his victim to corne along the road on which, 
the young man was compelled to pass. At another time, at 
the witness' house, he was présent when the sons of Lucius Wil- 
liams were compelled to throw themselves upon their father and by 
violence prevent him from murdering, with his rifle, one or both of 
thèse nephews, who were coming over the hill in the direction of the 
house. Ail this goes to show the desperate character of the man 
whom thèse ofiEicers were proceeding to arrest. The testimony of 
Mr. Kelly, given in a manner in which the court does not hesitate to 
say would carry conviction of its truthfulness to any mind not en- 
gaged to discrédit it, or not otherwise biased, was that he walked to 
the corner of the cotton house, that the dwelling was to the right, 
that Lucius Williams and one^of his sons were lying on the véranda, 
It was immediately after dinner, — ^according to the testimony of 
the wife of John Williams, 15 minutes after dinner. Thèse parties, 
Williams and his son, had eaten dinner, and had gone out on the 
véranda, — were lying down there. This had taken place while 
Kelly's assistants were making their way from the point of their 
concealment to the left of the dwelling. Kelly testifles that he had 
taken his position, aûd stationed Garrison at the other corner of the 
cotton house, where he had a range with his rifle on the door of the 
house. Garrison was armed with a Winchester rifle, Kelly with a 
10-gauge, double-barreled, breech-loading shotgun, loaded with 20 
buckshot to the barrel. He stated that he called loudly: "Mr. 
Williams, Gentlemen, get up from there and surrender." "Mr. 
Williams, I am hère to arrest you. You know who I am. Get 
up and surrender." He stated that Williams looked over the 
railing, and then arose with his gun in his hands. Kelly said to 
him: "Put down that gun, Mr. Williams. I will not hurt you. 
Surrender." At that time a girl rushed to the door. Holding his 
gun with his right hand, the deputy waved the girl back in the 
house. "Get back; get ofiE the porch," he exclaimed. She ran 
back. At that instant he said Williams was approaching the door 
with his gun presented. Williams threw his gun to his shoulder 
and flred. Kelly returned the are, and he thought he saw the re- 
suit of the flre. He testifled that the shots were simultaneous. 
Williams disappeared in the house. In the rail in the fence, within 
a foot or two of where Kelly stood, was the mark of a rifle bail, 
which might hâve been 44-caliber, brealdng through one rail, 
knocking out a pièce of the rail, going through a soft rail, and 
cutting down a stalk of corn behind. On the front of the house, 
ail about where Kelly's testimony placed Williams, as high as his 
head, were the marks of Kelly's buckshot John M. Williams was 
on the porch, according to the testimony of Kelly, and ran into 
the house on his "ail fours." The deputy had a warrant to arrest 
John M. Williams, as he and Lucius Williams were both indicted 
for murder. He could hâve killed him, but would not do it be- 
cause he was not armed, and was making an effort to escape. Fir- 
ing then began on the left-hand side of the house. John M. Wil- 
liams was in the house, indicted for murder and armed, or with 
the capacity of being armed, for the weapons he had borne for 
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months were there in the house. Lucius L. Williams, according to 
the testimony, was in the house. Another was in there, a man 
of the name of Grâce. Steve Williams was in the house. A 
shotgun, two rifles, and a heavy revolver were in there. The house 
was encompassed on two aides by offlcers, the firing continued. 
Kelly States he saw somebody come to a window on tiie left-haad 
side of the door with a shotgun in his hands. He flred at it and, 
to use his own expression, he heard a "lumbering" of the gun as 
it fell. A Winchester rifle is put in évidence, with a buckshot in the 
stock, and the window panes were found shattered, and a shot in 
the widow sill. The buckshot striking the rifle must hâve knocked 
the gun from the hand of the person holding it. Hearing the flring 
continue on the left of the house, thinking perhaps his men 
needed help, Kelly stated that he climbed a ladder, which was at 
the rear of the buggy house, and attempted to look over it at the 
gurrounding country to see how the battle progressed. The ladder 
did net reach quite to the top of the house. By standing on the 
top round of the ladder, and holding to the gable end of the house, 
he could look over it. He left his gun at the foot of the ladder 
and carried only a pistol with him. He came down from the lad- 
der, and, as he attained the ground and proceeded to take up his 
gun, a shot came from the left of the véranda of the house in front, 
— to the right as he stood. Kelly said, in his testimony, "That 
shot nearly killed me." He returned the flre and missed Lucius 
Williams, who had fired. The buckshot from Kelly's gun was 
found in the corner post of the véranda and in the banistera next 
to it. He then states that he saw Lucius Williams creeping back 
toward the chimney and loading his gun. Presently this desperate 
man again came forward, acreening himself as much as possible bj 
the banisters. Kelly could see his feet. He could not flre through the 
banisters, because he said he did not hâve a shot to throw away. 
He knew it was a battle to the death. According to the testimony 
of this witness, Williams came stealthily to the corner, and at- 
tempted to draw a bead on his intended victim, the ofiQcer of the law. 
In order to do so, being a right-handed man, he was compelled to 
throw his left side toward where Kelly stood. The corner upright 
post of the véranda made this necessary. Williams fired one shot 
and missed. He worked the lever of his rifle, and was again taking 
aim. Kelly states that he took deliberate aim at him and flred. 
Williams fell backward, and his gun went off in the air. Kelly 
saw him no more until a few minufes afterwards, when he was lying 
in a pool of blood at the back of the house. 

The court has attentively considered the évidence, anxiously and 
carefuUy, and, except a doubtful opinion of a physician as to the 
course of a shot, which may or may not hâve been deflected by 
some bone or integument of the body, there is not a syllable of évi- 
dence in the case that contradicts Kelly on any material point. 
Take, for instance, the testimony of Grâce. Kelly did not see him 
on the front porch, and therefore testified he was not there, but in 
the excitement he might not hâve seen him, and perjury should not, 
therefore, be imputed to Kelly. He testified that he was lying there 
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asleep. He did not know whether Lucius Williams was asieep or 
not. He did not know whetlier he went to sleep before Lucius Wil- 
liams did, or whether Lucius Williams, if he did go to sleep at ail, 
went to sleep before he did, but the fluid f rom a quid of tobacco in his 
mouth, as he slept, choked him, and he awaked, to use his own 
expression, "to spit out of the véranda," At that moment, with his 
back towards Lucius Williams, who, he testified, had been lying 
very near him, — as I remember the testimony, within two feet of him. 
He heard some one say "Lady, get off the porch," and immediately 
heard a shot This he said was from the corner of the cotton house. 
He then said he could not tell where it came from. When asked, 
he said it seemed in front of him. He did not know whether 
there was a shot behind him or not. He did not seé Lucius Wil- 
liams any more on the porch at the time. Considerably alarmed 
for his own safety, he testified that he ran into the house, and ran 
to the other end of the hall, and, standing there, he looked back,. 
and then saw Lucius Williams standing in the front doorway in a 
shooting position, directing his gun towards the cotton house. 
There is no conflict there. Might it not hâve been true that both 
men flred at the same time? Kelly so testifles. This man Grâce 
testiâed that he did not know what awakened him. Might it not 
be true that the call of Kelly to surrender awakened him, and not 
the quid of tobacco? Can a man who is sleeping tell with cer- 
tainty, when several causes might hâve awakened him, what was the 
actual cause? Lucius Williams was behind him, and must hâve 
had his gun, for the witness Grâce afterwards saw him in the door- 
way with his gun. 

What other conflict is there with that witness? None whatever. 
The young lady, Miss Vickery, testified that she went to the door. 
She did not hear anybody out there. She said ail three men were 
asleep when she came to the door. It may be remai'ked that there 
must haA'e been something very soporiflc about that dinner that ail 
three should be asleep in 15 minutes after they had left the table. 
This young woman testifles she was sent for a book. She did not 
go for the book, but for some reason, she doesn't know what, she 
went to the front door and looked out Is it not natural to sup- 
pose she heard Kelly calling on Williams to surrender, although she 
thinks not? Why should she, sent for one thing, go to the door and 
look out? She elsewhere stated that she did not know whether the 
Williamses were asleep or not. She heard an expression from Kelly, 
"Go back lady; go back," and she Tan into the hall as quick as she 
could go, and then she heard a shot. Can it be that Kelly shot 
Williams lying on the floor, and shot him in the face, according to the 
contention of counsel for the state? It was four feet from the door 
to the window, and this young woman was standing in the middle 
of the door. Williams was lying against the window, with his 
feet towards the door of the véranda, and his head must hâve been 
eight feet, at least, from Miss Vickery, and, according to tlie tes- 
timony of Oameron, he was in full view of a man 35 or 40 yards 
away from where Kelly stood. Why should this desperate mur- 
derer, Kelly, hâve found it necessary to warn this young lady if he 
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had intended to shoot the sleeping man? Indeed, wonld not the 
outcry hâve defeated bis purpose by awakening his victim? He 
had no such purpose. Williams was approaching the door. This 
might hare been after Miss Vickery ran in, for Kelly, like a brave 
man, although in deadly danger of Williams' rifle, was careful to 
warn the young woman. Miss Vickery did not hear him say any- 
thing except the warning to her, and Mrs. Williams, who was in the 
dining room at the rear of the house, did not hear him say anything. 
He swears positively that he did call to Lucius Williams, and awak- 
ened him, and that afterwards the shooting began. This is posi- 
tive, and there is nothing to contradict it They ail testify that 
when Williams came through the house there was a wound on his 
face. Ail testify that Williams came into the door through the 
house with his gun in his hand. According to the testimony of 
the doctor, the wound in his face ranged upward and backward. 
Kelly was on the ground down a graduai slant. Williams was on 
the véranda, according to the testimony of Kelly, with his gun in a 
shooting position. The shot struck him while in a standing posi- 
tion, and would necessarily hâve ranged upward and backward. 
And it does not need that he should hâve been in a lying position to 
hâve received the wound. According to the testimony of the 
doctor there were three other wounds, any one of which was mortal. 
They were on the left side, one in front, one on the side, and one 
on the back. The physician testified that, in his opinion, the 
wound on the back could not hâve been received when Williams 
was firing from the corner of the véranda at Kelly. That is a con- 
clusion; in that the court differs with him. But he testifles that 
it could not hâve been made while Williams was lying down on the 
porch. And he testifles, also, that the other wounds might hâve 
been received while Williams was at the corner of the véranda flring 
in that position, and ail three wounds were mortal. But, suppose 
Kelly fired at this desperate man as he ran into the house. He 
would be then aciing strictly in conformity to the law. This was 
not a duel under the Code. Nor was it an occasion of military punc- 
tilio, like that where the commander of the household troops of 
France exclaimed, "Gentlemen of the English guard, fire flrst." 
Hère are oflBcers of the law, with warrants charging thèse prisoners 
with murder. They could not stand back. Their duty was to go 
forward, and to take thèse men, but at the same time they were not 
obliged to forego necessary précaution to save their own lives. 

The testimony of Miss Vickery, instead of contradicting Kelly, con- 
firms what he said. The wounds in Williams' body conflrm what 
he said. The blood stains on Williams' rifle conflrm the testimony 
of the oflflcer. The testimony of ail the witnesses is that the flrst 
two shots, which the learned counsel state were received in Wil- 
liams' face, did not stop him. Then even this man might hâve 
made his escape through the back door of the house, across the 
ûelds to the woods. That was not his purpose. He was like an 
Apache Indian driven to his last stand. He determined to die right 
there, as he had declared time and again he would do, or to kill 
Kelly, instead of fleeing, as he might hâve done, and as Grâce did. 
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He stealthily stepped around to the left-liand side of the house, with 
the magazine of his rifle loaded with cartridges, to take advantage 
of Kelly when he was off his guard, and put him to death if he could 
by his skill as a marksman. Then he met his death as a resuit of his 
résistance to the law. There was never a case in which an ofiicer 
was necessarily in greater danger, or who, in a case where such con- 
duct was obligatory, acted with a more cool and conservative regard 
for the law and for his duty. I might go on with the other wit- 
nesses. It is not necessary. So certain and clear is the mind of 
the court with regard to the innocence of thèse men, so certain am 
I that they did nothing but that which the law commanded them to 
do, that I will not longer discuss it. The other offlcers who were 
with him were deputies. They are under the same protection as 
himself, and with three desperate men outlawing themselves, 
armed to the teeth, who had resisted and evaded the law for 
months, men for whom the government of the United States had of- 
fered rewards in order to secure their arrest, the offlcers were en- 
titled to treat that house as a fortress, and to fire upon it to 
keep down the fire of the parties inside, and thus efifect the arrests 
which it was their bounden duty to do. The testimony of the 
shots confirm this. Not one shot was there which would justify 
the conclusion that Williams was fired upon while on the floor. 
The testimony of Cameron places the nearest shot to the floor in 
the window sill as 13^ inches, and the buckshot scattered f rom there 
up. He did not know whether they reached the top of the house 
or not. And as Williams sprang to the door and fired his shot, 
pausing for a moment when Kelly fired, there were seven buckshot 
right where Williams was stated to be. There were two in his 
face, and others scattered around. Why, then, is there any reason 
to send thèse men for their triaJ for murder into the county where 
this homicide was necessarily committed by the offlcers of the law? 
The court sees none. The law commands us to protect the offlcers 
of the coiri't in the discharge of their duty. The proceeding is 
effective. It is regular. The hearing has been full and ample. 
The parties charged are not guilty of the offense of murder, or any 
other offense. They hâve proceeded with due discrétion and cau- 
tion in the performance of their duty, and in the exercise of the 
power intrusted to me by the laws of my country to dispose of thèse 
parties as law and justice may require, I order their discharge and 
also direct that, in the order, it be recited that they shall not be 
further interfered with by any one for the same alleged offense. 
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NATIONAL CO. et al. v. BELCHEE. 

SAMB V. MORSE et aL 

(Circuit Court, E. D. Pennsylyania. June 25, 1895.) 

Nos. 34 and 2. 

1. Patents— Invention and Anticipation. 

A construction which had been very nearly approached but never reac-hed 
by prier inventors held to be patentable, In view of the facts that it met a 
recognlzed want and was extensively adopted, and that the patent had 
long been acquiesced in by the trade. 

3. Same— Damages and Pkopits — Notice op Patent. 

There can be no recovery for damages, and no accounting for profits, 
where complalnant has falled to allège either that the patented devlces 
were marked "Patented," or that actual notice pf the patent was given to 
défendants, as required by Rev. St § 4900. Dunlap v. Schofield, 14 Sup. 
et 576, 152 U. S. 244, followed. 
8, Same — Invention — Mbchanioai. Skill — Anticipation. 

Where a prier patent was placed in the hands of a machinist and model 
maker, with instructions to show a certain modification indicated in the 
spécification thereof , and from the drawings and spécifications he construct- 
ed a model fully disclosing the invention claimed by the patent in suit, 
testifying that he experienced no difficulty in doing It because the drawing 
and spécifications made it plain, lield, in the absence of contrary évidence, 
that this showed that only mechanical skill was required to prodoce tfie 
devlce ef the patent In suit. 

4. Same— Elevator Pumps. 

The Hinkle patent. No. 183,055, for an Improvement In air chambers for 
forcing water for operatlng elevators, construed, and held void by reason 
of anticipation. 

5. Same — Elevators. 

The Otis patent. No. 228,107, for regulating the motion of elevators and 
preventing accidents, held valid and infringed as to claims 3, 4, 6, and 7. 

6. Samb-Ei.kvativus. 

The Reynolds patents. Nos. 317,202, 456,122, and 458,917, for devlces for 
ccntrolling the opération of elevators, Iield void,— the flrst as to clalm 1, the 
second as to claims 1 and 2, and the thtrd as to claims 2 and 3. 

Thèse were bills by the National Company and Otis Brothers 
& Company against Thomas H. Belcher, and against Edwin F. Morse 
and Oarlton P. Williams, respectively, for infringement of certain 
patents relating to elevators. 

Edwin H. Brown and J. H. Ba.ymond, for complainants. 
Ernest Howard Hunter, for défendants. 

DALLAS, Circuit Judge. Li pursuance of a stipulation flled, 
thèse two cases hâve been heard together, and upon the same 
proofs. They each involve the same ûve patents. 

1. The patent to Philip Hinkle, No. 183,055, dated October 10, 
1876, is for "improvement in air chambers for forcing water for 
operating elevators," etc. The claim in question in this suit is as 
follows: "(1) In an hydraulic hoisting device, an air and water 
chamber, A, interposed between and communicating with the ele- 
vator cylinder and a pressure generator, substantially as described." 
In the spécification it is said: "I may employ a pump, or such 
construction that when there is a determined amount of pressure 
in the chamber A the pump shuts off, but when the pressure lowers 
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the pump again starts." This is the only mention which is aay- 
where made of any particular kîiid of puinp or construction, and it 
amounts to nothing more than a suggestion which may or may not 
be followed. Complainants' expert says that "the patentée pro- 
poses to provide the pump of such construction that a determined 
amount of pressure in the tank chamber, A, will automatically 
stop the pump, the pump being started again when the pressure in 
the chamber becomes lower"; but for this statement there is no 
other foundation than the language which I hâve quoted from 
the spécification. Whether the patentée, if he had in his claim 
speciflcally designated the automatically acting pump hère referred 
to, would hâve strengthened his position is at least doubtful; but, 
as it is very plain that the claim does not call for any peculiar form 
or construction of "pressure generator," inquiry astowhetheraclaim 
so constructed might hâve been made and sustained would be 
profltiess. As it stands, this claim bas been met by overwhelming 
évidence of anticipation, and therefore I am constrained to hold that 
it is invalid. 

2. The -patent to Charles R, Otis, No. 228,107, dated May 25, 1880, 
is for an invention which, as stated in the spécification, "consists 
in means * * * for preventing accidents from the breaking or 
slipping of the hoisting rope of an elevating apparatus, or from 
the cage acquiring an undue velocity from any cause, the invention 
further consisting in means for automatically restoring the parts 
to an operative position after the movement of the cage has been 
arrested or rednced." Pour of the seven claims of this patent are 
involved. Thèse are as follows: 

"(3) The combination, with an elevator cage iiaving appllances for arresting 
or retarding the movement thereof, of mechanism for throwing said appllances 
Into opération on an undue Increase of speed, and devices for automatically re- 
storing the sald appllances to thelr first position as the speed is reduced or 
motion arrested or reversed, substantlally as set forth. (4) The combination, 
with a cage and Its arresting appllances, of the cable, k, connected thereto and 
traveling therewith, governor operated by sald cable, a clamp operated by the 
governor to automatically grlp and release the cable, substantlally as set 
forth." "(6) The combination of the cage, its detents, the cable, k, and its re- 
tarding appllances, and the sprmg Interposed between the operatlng arm of 
the stopplng or retarding devices, and a bearlng on the cable, substantlally as 
set forth. (7) The combination of the cage, Its arresting devices, operated from 
a crank or arm, a cable traveling with the cage and connected to sald arm. 
governor operated by the movement of the cable, and jaws arranged adjacent 
to the cable, to act dlrectly thereon, and connected to the governor, to be 
opened and closed thereby." 

The 10 prior patents discussed by the learned counsel of the 
défendants hâve been carefully examined. They certainly do show 
that before this Otis patent was applied for much thought had 
been directed to securing safety in the opération of elevators, and 
that the trend of the inventive efforts of others had been in the same 
gênerai direction as that of Mr. Otis. His construction, however, 
though very nearly approached, had never been reached, and upon 
its introduction the contrivance of the patent in suit was adopted 
in préférence to anything which had preceded it, and was and is 
largely used. His achievement, now that it has been realized, 
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may not appear to hâve been a very difiQcult one to accomplish, 
but that it met a recognized want, and was regarded as being new 
as well as useful is quite persuasively shown by its extensive 
adoption and the prolongea acquiescence of the trade in bis monop- 
oly. The claim whicb is most seriously attacked is tbe third, and 
the référence by which that attack is most plausibly maintained 
is to a patent issued to John Fensom, No. 151,014, dated May 19, 
1874, for "improvement in elevators." But by that patent, although 
its appliances for arresting the movement of the cage may, after 
service, fall out of operative position, there are disclosed no "devices 
for automatically restoring the said appliances to their ârst position 
as the speed is reduced or motion arrested or reversed," and the 
employment of such devices constitutes a material élément of the 
third claim of the patent in suit. Infringement has been clearly 
shown. Thèse are ail combination claims, and though some of the 
corresponding parts in the respondents' arrangement are not pre- 
cisely identicaJ with those of the patent, yet it is obvions that they 
hâve the same purpose in the combination, and effect that purpose 
in substantially the same manner. Upon the authority of Dunlap 
V. Schofleld, 152 U. S. 244, 14 Sup. Ct. 576, I sustain the point made 
for respondents, that "there can be no recovery for damages and 
no accounting for profits, because the complainant has failed to 
allège in the bill of complaint either that the patented devices 
were marked 'Patented,' or that actual notice of that fact veas given 
to'the défendants, as required by section 4900, Rev. St." In Allen 
V. Deacon, 21 Fed. 122, it was held, in a suit in equity, that, in the 
absence of marking or notice, neither damages nor profits can be 
recovered. 

3. The patent to George H. Reynolds, No. 317,202, dated May 5, 
1885, is "for means for controlling the opération of elevators." The 
only claim involved in thig suit is as follows: 

"(1) The combination, with the car or cab and its controlling valve, of a 
lever or hand gear on the car or cab, and occupying a stationary position rela- 
tively thereto as it travels, sheaves, g gi, and bearings therefor arranged at 
the bottom of the shaft and adapted to move upward and downward, other 
sheaves, h h, at the top of the shaft, flexible connections passing around thèse 
sheaves from the top to the bottom of the shaft, and connected at their one 
end with the said lever or hand gear on tlie car or cab, and connections be- 
tween the valve and the movable bearings for the sheaves, g gi, at the bot- 
tom of the shaft, through which the movement of the lever or hand gear on 
the car and the rising movement of one or other of the sheaves, g gi, will 
elïect the shifting of the valve, substantially as herein described." 

This claim was before the circuit court for the Northern district 
of Illinois, in the case of Crâne Elevator Co. v. Standard Elcvator 
Co., but the opinion flled by that court is silent upon the question of 
the patent's validity. That question is therefore an open one, and, 
as such, has now been considered. It is, however, unnecessary to 
discuss the évidence bearing upon it, except as it relates to a single 
matter upon which I hâve reached a décisive conclusion. A Ger- 
man patent. No. 18,400, to D. Lampe, for "gearing for lifts," pub- 
lished June 3, 1882, contains this statement: "For moving cocks, 
valves, slide valves, pistons which hâve not a tendency to go into 
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the cut-ofE position, the mechanism is doubled, wliereby the loose 
roUers are set upon a two-armed lever, wMch then can act directly 
as cock key or béam." That patent was placed in the hands of a 
machinist and model maker, witb instruction "merely to show, by 
the construction of a model, a modification, as described, of a double 
endless rope to operate the model as described in the spécification, 
according to his judgmént, as therein described; only to show the 
opération of the modification of doubling the hand rope to move 
stop valves or other devices at the bottom of the shaft, as de- 
scribed in the spécification." He had no further instructions, and 
received no drawings other than those which accompanied the 
Lampe patent; and, upon information derived wholly from that pat- 
ent and the spécification annexed to it, he constructed a model 
which fully discloses the invention claimed in the claim in suit. 
The learned counsel for the respondents contend that it is im- 
possible that this model could hâve been produced by the exercise 
of mechanical skill merely, and with no other instructions than to 
illustrate the modification suggested by Lampe, comprising double 
cables; and that, therefore, either the testimony to that effect is 
false, or else that the person by whom the model was made also 
made the same invention that Eeynolds had made. I cannot ac- 
cède to this. The évidence of the model maker is not controverted 
otherwise than by argument, and is supported by the testimony of 
other witnesses. The ability he displayed in making this model 
may astonish the unskilled, but, in view of the positive and uncon- 
tradicted évidence, it cannot be regarded as transcending possi- 
bility; and that it was not inventive in character is, I think, placed 
beyond question by his own testimony that he "did not expérience 
any dififlculty in the mechanism; the drawings and spécifications 
made it plain." That he had, hiinself, made some inventions is 
true; but in doing this pièce of work he was, as he tells us, a mère 
imitator; the drawings and spécifications of Lampe, not his own 
inventive faculty, supplied ail that was requisite for his purpose. 
The necessary resuit is that the Lampe patent must be regarded as 
establishing that the first claim of the Eeynolds patent. No. 317,202, 
is void for lack of invention and patentable novelty of its subject- 
matter. 

4. The patent to George H. Reynolds, No. 456,122, dated July 14, 
1891, is for "controUing device for- elevators." Its two claims, 
both of which are involved in this suit, are as follows: 

"(1) In a controUing device for elevators, the combination of a c^r, two cables 
attached posltively at each of their ends to travel with the car, and connected 
with the controUing device, and an operating device upon the car to posltively 
take up and pay ont said cables to shift posltively the controUing device, sub- 
stantially as set forth. (2) In controUing devices for elevators, the combina- 
tion of a car, traveling cables connected posltively at each of their ends to 
the car, and passing over stationary puUeys at one end of the well, and around 
movable pulleys connected to the controUing device at the other end of tlie 
well, and means for posltively contracting and relaxing the bights of the ca- 
bles, substantlaUy as set forth." 

Thèse claims were adjudged to be valid by the circuit court in 
Illinois in Crâne Elevator Co. v. Standard Elevator Co., supra, but 
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I believe that if the additional évidence which has now been ad- 
duced had been submitted to that court, its décision would bave 
been différent. The Lampe patent was produced in that case, 
but the model made thereunder, which I bave already discussed, 
was not presented. This new matter is applicable to patent No. 
456,122 as well as to patent No. 317,202, and, as it shows that the 
Lampe patent supplied ail the information necessary to enable a 
skilled mechanic to do ail that was claimed by Reynolds in patent 
No. 456,122, it is a complète anticipation of that patent also. 

5. The patent to George H. Reynolds, No. 458,917, dated Septem- 
ber 1, 1891, is for "coatrolling device for elevators." Its second 
and third claims are inTolved in this suit, and are as follows: 

"(2) In an elevator control, mechanism havîng two control cables attached 
to and ninnlng wlth the car, in combinatlon wlth yleldingly supported pulleys, 
as F F, adapted to rise and f ail together, substantlally as described. (.3) In a 
cable-operating mechanism for elevators comprising two control cables at- 
tached to the car, a weighted lever havlng sheaves, over which the cables run, 
for regulating and maintaining the tension of the cables, substantlally as shown 
and described." 

This patent, as to its claims 1 and 3, was adjudged invalid by the 
circuit court for the Northern district of Hlinois, in another case 
between the Crâne Company and the Standard Company. Claim 2 
was not considered; but, if the first and third claims are invalid, 
it would seem that the second must necessarily be so. The brief 
of complainants appears to impliedly concède this, but insists that 
this case "is much stronger than the former case." As respects 
the argument and manner of présentation this may be so, but if 
any new évidence has been introduced hère, which would, if pre- 
sented in the Hlinois case, hâve afifected its décision, it has not been 
pointed ont, and I hâve not observed it. Therefore, following the 
judgment I bave referred to, and without expressing any inde- 
pendent opinion, I hold that this patent is invalid. 

Let a decree be prepared in accordance with this opinion in each 
case. 



HUSTEDE et al. v. ATLANTIC RBFINING CO. 

(District Court, B. D. Pennsylvanla. July 5, 1895.) 

No. 5. 

LiABH/iTT DP Whakmngbks— FiRi: Commdnicated to Vessel bt Floating Oïl. 
A vessel golng for a cargo of oil to an oil wharf, where the water Is 
always and unavoldably partially covered with floating oil, assumes the 
risks incident thereto, and the wharflnger is not llable for damage occa- 
sioned to her by fire communlcated from premises not owned by him, by 
means of floating oil that escaped from sources over which he had no con- 
trol. 

This was a libel by Hustede and others, owners of the steamer Félix, 
against the Atlantic Refining Company, to recover damages caused 
to the vessel by fire while lying at defendant's dock. 

Henry Flanders and Edward F. Pugh, for libelants. 
John Q. Johnson, for respondent. 
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BUTLER, District Judge. The respondent is engagea in reflning, 
and dealing in oil, at Point Breeze, Philadelpliia, having two plants 
located on the side of tlie Schuylkill river, about half a mile apart, 
(the one above the other) connected by lines of pipe, placed under 
groimd about 100 f eet back f rom the river, and about 50 f eet above 
it, through which oil is passed. It maintains wharves in the viciuity, 
of its Works for the accommodation of vessels engaged in the trade, 
charging compensation for their use. 

About midway between the plants a pump house of the Point 
Breeze Gas Works is located, at the water's edge, the works of which 
are driven by steam. It is built upon piles, with a wharf in front, 
cribbed on the water side. 

On the 28th of October the Félix, under charter to carry oil from 
Philadelphia, and subjeet to the respondent's orders as respects load- 
ing, was by the latter's direction docked at its lower wharf. 

The water in that vicinity, and for a considérable distance above 
and below Point Breeze, was at the time, and ever since the com- 
merce in oil there became large has been, partially covered with oil, 
the quantity increasing with the increase of the trade, which for 
many years past has been large, others besides the respondent (in- 
cluding many carriers by water) being engaged in the business. 

On the moming of October 30th, while the Félix awaited her cargo, 
a flre was started in the pump house, (preceded by an explosion) which 
was carried so rapidly down the river that it communicated with the 
Félix and other vessels around her, bef ore she could be removed ; in 
conséquence of which she was substantially lost. It is not neces- 
sary to state more particularly the manner in which the loss oc- 
curred. , 

The suit is brought to recdver for this loss. The cause of action, 
as I understand it, is founded substantially on an alleged failure of 
duty by the respondent as wharflnger, flrst in that it started the flre, 
by communicating oil to -the pump house f urnace ; and if it did not 
so start the fire, then second, that it allowed oil to escape into the 
river, by means of which the flre was carried below and the Félix 
destroyed. It is charged that the escape of oil resulted from care- 
lessness; but it is claimed that the respondent is liable for its escape 
and the conséquences, whether this charge is true or not. 

Thus two primary questions of fact (omitting the allégation of nég- 
ligence) are raised, the burden of proof respecting which is on the 
libelants: First. Did the respondent start the flre? Second. Did 
the oil in the river escape from its pipes? 

I hâve examined the testimony with care and am not satisfled that 
the libelants' allégation in either respect is proved; indeed I think 
the weight of évidence is the other way. As a discussion of the tes- 
timony would be a useless as well as burdensome task, I will do no 
more than state my conclusions with a brief and gênerai référence 
to the reasons on which they are founded. 

As respects the flrst question it is not pretended that any one 
knows certn.inly how the flre started. The libelants' allégation rests 
on inference. Oil is said to hâve been seen running ont from the 
cribbing of the wharf and the bank ; and it is theref ore conjectured 
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that the pipes leaked, and tàat the oil from them ran into tlie pump 
liouse, came in contact with. the fumace flre and caused the explo- 
sion. There is no room for doubt that oil was seen coming from the 
cribbing — though I bdieve the amount is greatly exaggerated by 
thé libelants' witnesses who speak of it — but it is much more reason- 
able to believe that it was carried there by the wind and tide, than 
that it came from the pipes. As the wind blew eastward and the 
water rose with the tide the oil on its surface would be carried up 
and into the bank and cribbing; and as the water receded the oil 
would triclde out and down, and continue to do so for a considérable 
time after the water had disappeared. No oil was seen in the gas 
house before the ûre, nor was any sign of its présence there found 
upon subséquent examination. Witnesses say that such signs and 
traces would hâve been left if it hàd been there. Some of the li- 
belants' witnesses speak of the présence of oil "vapor" there before 
the flre. This testimony however is not very satisfactory, and it ia 
uot snggested that this "vapor" caused the explosion. If oil had 
come in, those in charge must, it would seem, hâve discovered it and 
called attention to the subject. Its présence would hâve created 
serions danger and alarm; and the fréquent previous explosions about 
the f urnace and flues had so awakened inquiry for their cause that 
the présence of oil, even in the smallest quantity, could not hâve 
beén overlooked. No suggestion of its présence was made un- 
til after this fire. Indeed it seems virtually impossible that oil 
should hâve leaked from the pipes in sufificient quantity to pass 
through the intervening impediments, and enter there in view of the 
care shown to hâve been exercised in guarding against leakage, and 
of the testimony respecting the condition of the pipes when subse- 
quently uncovered, and the condition of the ground around them at 
that time. To hâve gone there from the pipes it must hâve passed 
through considerably more than 100 feet of earth, and a thick re- 
taining wall built back of the house, or passed under its foundation 
as well as that of the house, and then come up through a tightly 
cemented iioor. If the présence of oil were shown, it would seem 
much more reasonable to believe that it came from the river by 
washing in under the wharf, and through or under the wall of the 
house on that side. The water and oil found in the well near the 
pump house constructed before the are, as also that found in the 
trench and holes dug in the edge of the bank at the time of the fire, 
and subsequently, doubtless came from the river. The openings 
made further back showed no oil. 

There is no direct évidence that the explosion v.'as caused by oil 
from any source. Other highly inflammable substances were de- 
posited in the river in that vicinity, by the gas works, which might 
as readily hâve caused it as oil, if brought into contact with the fur- 
nace flre. As before stated, explosions had occurred there many 
times before, without a suggestion that they resulted from oil. Their 
cause was sought for and attributed to defective construction of gas 
flues, and "back draft" caused thereby. So confident was the belief 
in this theory that the construction was changed; but while the 
change seemed to diminish the number of explosions it did not en- 
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tirely avoid them. It seems to be much more reasonable to believe 
that the explosion which started this fire was caused by "back draff ' 
tban by cil. Indeed it was ûrst attributed to this cause. 

The trifling leak shown to hâve occurred in one of the pipes 
a few days before the fire, cannot hâve had any connection with the 
explosion. The oil would probably show at the surface, through 
the filling over the pipe, sooner than elsewhere; and as soon as it 
was discoverable there the pipe was closed. Of course it is évidence 
that oil pipes may leak, (which hardly requires proof) but the 
promptness with which this leak was stopped shows the vigilance of 
those in charge of this business. 

As respects the second question what has been said in consider- 
ing the ârst applies with equal force hère. The évidence that oil 
was sèen coming from the wharf cribbing and bank, standing alone 
and unexplained, might support the allégation that it ran from the 
pipes. Difificult as it would be to believe this, for the reasons be- 
fore stated, the conclusion would probably be unavoidable. When, 
however, it is seen that oil is at ail times floating on the river, which 
the tide and wind must carry up and into the cribbing and bank, 
the conclusion ceases to be either unavoidable or reasonable. 

The libelants seem to suggest that the respondent's duty as wharf- 
inger, required it to guard the vessel against danger from oil in the 
river from other sources, over which it had no control. Possibly I 
hâve misunderstood the argument in this respect. Certainly such 
was net its duty. The respondent was required to keep the wharf 
in as safe a condition as was reasonably practicable under existing 
circumstances — as safe as such wharves can, with o'rdinary care, be 
kept. It was an oil wharf, a place for loading and unloading such 
merchandise; and the testimony shows that the waters about such 
wharves are always, and unavoidably, partially covered with oil — 
resulting from the washing of tanks, escape in loading, and other 
similar causes. The Félix undertook to carry oil, which she could 
only get by going to such a wharf. She must hâve expected to flnd 
oil on the water there, and she saw it there as she approached. 
Whatever risk arose from its présence, (without the respondent's 
fault,) she assumed for the sake of the expected profit. 

In this view of the facts the important questions of law discussed 
by counsel need not be considered. The libel must be dismissed, 
with costs. 
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UNITED ELBCTEIC SECUEITIES CO. V, LOUISIANA ELEOTEIG LIGHT 

CO. et al. 

(Circuit Court, E. D. Louisiana. June 28, 1895.) 

1. JnRisDicTioN OF Tederai, Courts— Citizenship of Parties— Intkrveners 

IN Equitt. 

Wliere jurisdiction rests upon the diverse citizenship ot complalnant and 
défendant, and, during the proceedings, a third party, who Is a citizen of 
the same state with défendant, interyenes, the court will hâve no juris- 
diction of his controversy with défendant, unless the controversy between 
complainant and défendant is one which draws to the court the possession 
and control of défendants property, in which the intervener claims some 
interest. 

2. Corporations — Rights op Pdrchasers dp Stock. 

As a gênerai rule, a purchaser of stock in a corporation is not allowed to 
attacli the prior acte and management of the company. 
8. Same— Appointment op Receivehs. 

A court of equity will not appoint a receiver to talie the property of a 
corporation ont of the hands of the managers elected by the stockholders, 
except as a last resort, and when it is absolutely necessary for the préser- 
vation of the trust fund. Where, therefore, it appears that the appoiiit- 
ment of a receiver, with the extraordinary expenses incident thereto, would 
probably render the corporation faisolvent, the court will endeavor to glve re- 
lief by enjoining the managers from the further exécution of contracts re- 
sulting in the diversion of corporate f unds, and from eommitting other acts 
of mismanagement. 

Thls was a bill by the United Electric Securities Company, of the 
state of Maine, against the Louisiana Electric Light Company for the 
appointment of a receiver and other relief. The American Loan & 
Trust Company, of Massachusetts, and the New Orléans Traction 
Company, of Louisiana, hâve come into the case as interveners. 

Fenner, Henderson & Fenner and Denégre & Denégre, for United 
Electric Securities Co., American Loan & Trust Co., and New Orléans 
Traction Co. 

R. 0. Bell, Thomas J. Semmes, and E. S. Taylor, for Louisiana 
Electric Light Co. 

FARDEE, Circuit Judge. As the restraining order already issued 
in this case maintains the statu quo, I had intended to talœ the rec- 
ord, and, after thoroughly digesting it, file an elahorate opinion cov- 
ering the law and the facts; but being advised that other matters 
are pressing aiïecting the interests of the Louisiana Electric Light 
Company and the préservation of the trust fund, I hâve concluded 
to announce my already formulated views of the case, and file here- 
after, if necessary, a full exposition of the equities involved. 

At the outset, it is to be noticed that the question now bef ore the 
court is in relation to the steps which the court ought to talie with 
a view of preserving the rights of parties and the safety of the trust 
fund pendente lite. Of course, the court does not now undertake 
to settle and détermine the rights of parties, and decree relief, as 
might be its duty upon a hearing on the merits of the case. At this 
time, therefore, I will not make any decided and conclusive flnding 
as to the rights of parties, except as they appear upon the ex parte 
showing that bas been made in the case. 
v.68F.no.7— 43 
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It is next proper to notice the exact status of tlie case as to the 
jurisdictibn and parties. The suit is brought by the Electric Secu- 
rities Company, a citizen of the state of Maine, against the Louisiana 
Electric Light Company, a citizen of the state of Lonisiana, and in 
the suit the American Loan & Trust Company, of Massachusetts, and 
the New Orléans Traction Company, of Louisiana, hâve intervened, 
adopting, as interveners, the charges made and contained in the com- 
plainaa1:'s -bill. The American Loan & Trust Company, as trustée 
under the first mortgage granted by the Louisiana Electric Light 
Company, asserts no interest in the case, outside of its interest as 
trusteéj and as the case made shows no outstanding default on the 
part of the Louisiana Electric Light Company under the mortgage,^ 
no further considération of the American Loan & Trust Company's 
position in this suit is necessary. The New Orléans Traction Com- 
pany is a citizen of the same state as the New Orléans Electric Light 
Company, and it is therefore plain that this court has no jurisdic- 
tion over controversies between thèse two, unless the jurisdiction of 
the court attaches by reason of the controversy between the Electric 
Securities Company and the Louisiana Electric Light Company. The 
jurisdiction of the court must, therefore, dépend upon the controversy 
between'the securities Company and the light company; and, unless 
there is such controversy, and one, too, that draws to the court the 
possession and control of the property of the light company, the case 
or controversy of the traction company with the electric light com- 
pany must be left out of considération. 

The Electric Securities Company complain s in a double capacity, — 
as a créditer and as a stockholder. Under the showing made in the 
case, it seem to be too plain for dispute, that, as a créditer, the 
Electric Securities Company has no such controversy with the light 
company as would justify the court in interfering with the property 
and management of the Louisiana Electric Light Company. There 
seems to be no,doubt that ail the interest due on bonds secured by 
the first mortgage under the trust of the American Loan & Trust 
Company is paid up, and that there is no other default under the 
mortgage which would authorize an interférence on the part of the 
trustée, or any bondholder. The case shows that the Louisiana Elec- 
tric Light Company has property covered by the mortgage worth 
nearly a million of dollars, without considering in any way its busi- 
ness and good will as a going concem ; that it is able to earn a net 
revenue on its présent business more than twice sufficient to pay ac- 
cruing interest, so that it must be acknowledged that unless here- 
after the trustée and the bondholders shall be négligent in asserting 
their rights under the mortgage, which, by the way, is full of provi- 
sions to protect the bondholders, the bonds held by the Electric Se- 
curities Company are as secure as bonds of a private corporation 
can be made. Thé controversy, then, must dépend upon the rights 
of the Electric Securities Company as a stockholder in the Louisiana 
Electric Light Company. Although in the bill it is chargea that 
$425,000 of stock issuéd to the Port Wayne Company on the organi- 
zation of the Louisiana Electric Light Company was issued without 
considération, in which case it would be fictitious stock, and void 
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nnder the constitution and laws of Loûisiana; and altliougli the skow- 
ing Jiere is that one-half of tliat same stock is owned by the Electric 
Securities Company, and forms the basis of its standing before this 
court as a stockholder; and although there is an affldavit on âle,> 
made by a former offlcer of the company, showing that at the time 
the Electric Securities Company acquired the stock he knew it Waa 
watered, and this aASdavit is not contradicted, — yet I am disposed to 
consider that, notwithstanding the stock may hâve been illegally 
issued, still the Electric Securities Company may be able to show 
that it is a bona flde holder; and if not, then the court may find, as 
strongly appears on the showing now made, that the said stock was 
not originally illegally issued, and that it has been at ail times valid 
stock. I may say, further, that, as a gênerai proposition, the pur- 
chaser of stock in a corporation is not allowed to a.ttack the acts 
and management of the company prior to the acquisition of liis stock; 
otherwise, we might hâve a case where stock duly represented iû a 
corporation consented to and participated in bad management ànd 
waste, and, after reaping the beneflts from such transactions, could 
be easily passed into the hands of a subséquent purchaser, who could 
make his harvest by appearing and contesting the very acts and con- 
duct which his vendor had consented to. However ail thiis may be, 
for the purposes of this case I take it that the Electric Securities 
Company is a bona flde stockholder of the Loûisiana Electric Light 
Company, and entitled to be heard in this casfe. 

The matters complained of in the bill are some of them so far êx- 
plained by the showing made that it is very doubtful if they ought tô 
be made the basis for any relief at this time; bat thére are other 
transactions complained of, which are not sufSciently explained, and 
which leave upon my mind the impression that the diréctors of the 
Loûisiana Electric Light Company hâve, by mismanagement, and by 
dealings in which some of the active diréctors were representing 
more their own individual interests than the interests of the electric 
light company, involved the light company in contracts, partly exe- 
cuted, which ought to be Set aside, either as f raudulent or ultra vires. 
The showing also leaves the impression upon my mind that, unless 
the court shall interfère in behalf of the stockholders, the présent 
board of diréctors may, between now and the next élection of direct- 
ors, further involve and entangle the light company in contracta 
amounting to waste and endangering the trust fund. 

The relief asked by the complainant, the Electric Securities Com- 
pany, is that the court shall appoint a receiver and take the entiré 
property and its management out of the hands of the présent board 
of diréctors; and, if this were the only way in which relief could be 
granted, it would probably be the duty of the court to grant such 
application. So far as the matters complained of, actually set forth 
in the bill as constituting the basis of mismanagement, it seems to 
me that fuU relief can be given by an injunction which shall stay 
the further exécution of those contracts and compel the présent di- 
réctors to appropriate the revenues of the company to the payment 
of legitimate operating expenses and the liquidation of conceded float- 
ing indebtedness. Such an injunction, accompanied by a restrain* 
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ing order against the making of outside contracta and financial deal- 
ing disconnected with. the opération of the property, and directing 
the défendants to give the complainant and its agents and attorneys 
access to the books and papers of the electric light company, so that 
they can inform themselves of the past management of the same, 
wilî fully protect the Electric Securities Company as a stockholder. 
To go further, and in the présent financial condition of the company 
appoint a receiver, would probably be extending the relief to such 
an extent as to entirely eliminate any interest the complainant may 
hâve as a stockholder; for it seems to me to be perfectly clear that, 
in this stage of the finances of the Louisiana Electric Light Company, 
the appointment of a receiver, with his usual army of retainers and 
his usually large expenses, accompanied by the necessary loss of 
crédit, will, without question, render the electric light company in- 
solvent beyond remedy, and will compel a foreclosure under the two 
mortgages, to the irretrievable injury of ail stockholders and unse- 
cured creditors. I understand the practice in courts of equity, in 
dealing with cases of this kind at the suit of a stockholder, is never 
to resort to the extrême remedy of taking the property out of the 
hands of the managers chosen and elected by the stockholders, ex- 
cept as a last resort, and when considered to be absolutely nec- 
essary for the préservation of the trust fimd. Now, is the case pre- 
sented hère one of that character? I do not think so, provided the 
présent financial diflQcuIties can be tided over, The company has 
a magnificent plant, costing in the neighborhood of $2,000,000, con- 
ceded to be worth, as it stands, in the neighborhood of |1,000,000, 
with a paying business, which, with judicious management, even bur- 
dened with the traction contract, will produce a net revenue of over 
1100,000. The compaoy has a monopoly, in fact, of the whole light- 
ing business in the city of New Orléans. This business can be 
doubled, perhaps trebled, with ordinary expense, so that the net rev- 
enues of the company can be increased two or three fold. As an 
enterprise, so long as it can meet its fixed charges, so as to stay the 
hands of bondholders, it cannot be said to be insolvent. Its finan- 
cial troubles at this time arise from the fact that there is a judgment 
against it in favor of the Bass Foundry & Machine Works, which, 
after long litigation in the courts, is now exigible, and under which 
the very life of the electric plant — the engines — can be seized and 
sold. This daim amounts to at least $30,000, perhaps |35,000. Al- 
though the interest due June 1, 1895, on the bonds of the company 
appears to hâve been paid, there will be due under the mortgage to 
the American Loan & Trust Company by July 1 a sum sufiicient to 
redeem $15,000 of the bonds of the company. The situation is fur- 
ther complicated by the fact that large sums to be earned by the 
company in furnishing lights for the next eight months, under the 
contract with the city of New Orléans, hâve been anticipated by 
transfers to secure other debts and as collatéral, so that no further 
funds can be safely borrowed upon the faith of expected revenues. 
If the debt due under the judgment of the Bass Foundry & Machine 
Works and the amount necessary for the sinking fund for the flrst 
mortgage cannot be met or provided for by the présent management, 
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then I am inclined to the opinion that the court must intervene 
for the protection of the property. Of course, under thèse circum- 
stances, the appointaient of a receiver means that a large sum must 
be raised at once, and by the aid of receiver's certificates, to meet the 
présent demanda, which even the court can no longer delay. It 
means, in addition to this, that the large floating debt now due by 
the electric light company, and incurred in operating the property 
within the last six months, and not due to the Fort Wayne company, 
McDonald & Hart, must be provided for, because only upon such 
provision can adéquate supplies be obtained for the future opération 
of the property. The matter of appointing a receiver, then, cornes 
to this: Such appointment is not necessary, provided the présent 
directors are in such a position as to satisfy the court that, under 
the limitations to be imposed by the court preventing them from 
alienating or incumbering the property, and from paying out and 
disposing of the revenues other than as required in due course of 
operating the property to carry on the business according to the char- 
ter, and in the interest of ail the stockholders, and enjoining ail 
changes of the status quo in connection with the matters speciflcally 
charged in complainant's bill, they eau provide for the $15,000 nec- 
essary for the sinking fund under the flrst mortgage, and stay or 
otherwise provide for the judgment in favor of the Bass Foundry & 
Machine Works until after the next regular élection of directors. 
If they can so satisfy the court, no receiver will be appointed, but 
an injunction will issue. If they cannot so satisfy the court, a re- 
ceiver will be appointed. In either case, the court does not relin- 
quish its control of the property, and probably will not, if the prés- 
ent bill is maintained, until after the. next élection for directors. 

As to the controversy presented by the New Orléans Traction Com- 
pany, ail that need be said is that, so far as relief is herein granted 
by injunction to the securities company the same necessarily inures 
to the beneflt of the traction company as a stockholder. Whether 
any relief can be hereafter granted the traction company as a bond- 
holder dépends on the course the case may take, and probably upon 
due intervention by the trustée for ail the co*nsolidated flrst mortgage 
bonds. 



GRAÏ et al. v. QUICKSILVER MIN. CO. 
(Circuit Court, N. D. Callfomla. June 24, 1895.) 

1. Administeatob's Sale— Purchasb bt Adminibtratob's Employer. 

Défendant, a créditer of an Intestate estate, and hence entltled to name an 
adminlstrator thereof (Prob. Act Cal. § 52), procured the appointment of one 
of Its employés as adminlstrator, and Indlrectly became purchaser at the 
admlnlstrator's sale. Held, that such employé could properly act as ad- 
minlstrator, and that, though défendant pald the expenses of administra- 
tion, it dld not become adminlstrator wlthln the Callfomia laws prohlbiting 
an adminlstrator from purchaslng directly or indlrectly the estate he rep- 
resents. 

8. Same— Evidence of Fraud. 

An employé of défendant, at its request, was appointed adminlstrator 
of an estate of which it was a créditer, consisting of an Interest hx mining 
property. Such interest was of uncertain value, and was disputed by 
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claimants under the same title as décèdent, and by défendant clalming 
under an adverse title. It was appraised at $11,100, and sold for $27,755 
to an offlcer of défendant, and, through a nommai purchaser, conveyed to 
défendant. Letters written by such offlcer pending administration showed 
the désire to avold publicity, and basten sale and confirmation thereof be- 
fore bis bid could bé raised, and stated that tbe priée pald by défendant 
■was low. Eeld that, tbough the circumstances of the administration and 
sale challenged inquiry, they dld net amotiut to fraud. 
3. Limitation of Actions — Administbatok's Salk. 

ïhe statute requiring a suit to reeover land sold at an administrator's 
sale to be brought within three years does not apply when there is no per- 
son who can briûg suit. 

Bill by Jane M. Gray and others agalnst the Quicksilver Mining 
Company for a decree declaring défendant to be a trustée for plain- 
tifls of certain mining property. 

Pierson & Mitchell, for complainants. 

Wm. Matthéws and E. J. Pringle, for respondent. 

McKENN A, Circuit Judge (orally). This is an action to déclare 
défendant trustée of the plaintifEs, or the estate of their intestate, of 
certain mines and minerais situate on the Eancho De Los Capitan- 
cillos (what is known as the "Almaden Mine"). Both plaintiffs and 
défendant claim from the Mexican government, through a grant by 
the latter to one Justo Larios, which grant was patented by the 
United States in the name of Charles Fossatt, by patent dated 
February 3, 1865. The patent to the mines and minerais became 
separated from the title to the land, or was attempted to be sepa- 
rated, by Grove C. Cook, grantee of Justo Larios, calling himself 
"allodial owner" of thè rancho, by conveying by deed dated April 
1, 1848, to plaintiffs' intestate, John B. Gray, and one Elnowles Tay- 
lor, in the proportions of two-fifths and three-fifths, respectively, 
"together [to quota deed] with the right of way, water, grazing for 
cattle; * * * also land suiHcient for establishing smelting 
works, building houses, and ail other purposes necessary for the se- 
cure and profitable carrying on of the aforementioned mines." 

A trust was declared, and created in this property by an instru- 
ment dated March 21, 1850, in which it was recited, after setting 
out certain conveyances, as foUows: 

"And ■whereas, other parties or persons than the beforenamed Knov/les 
Taylor and John B. Gray bave interest in said purchases, and it being dé- 
sirable and proper to work said lands, mines, minerais, and ores, and prosucute 
the business connected therewitli; and whereas, the title to said lands, mines, 
minerais, ores, rights, privilèges, interests, and benefits, and their appurte- 
nances, is now standing in the name of said Knowles ïaylor and ,7ohn B. 
Gray, in the fpUowing proportions, to wit, three-fifths part in the name of said 
Knowles Tayldr, and two-fifths part in the name of the said John B. Gray; 
and it being désirable that each party in interest and ownership should hava 
now this written déclaration and conveyance of his interest, or portion iu siiid 
lands, mines, minerais, ores, rights, privilèges, interests, benefits, and tha 
appurtenances of every kind pertaining thereto: Now, know ail men by thèse 
présents, that we, the said Knowles Taylor and Eliza L., his wife, and the said 
John Bowie Gray and Jane M., his wife, for and in considération of the 
premises and of tiie sum of one dollar to each of us pai<l by the parties thereto 
of the second part, at and before the ensealing and delivery of thèse présents, 
the receipt whereof we and each of us hereby acknowledge, and iu further con- 
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sideration of the payment heretofore made by eaeh of the said parties of the 
second part of their respective relative proportion of the purchase money of 
said property, mines, minerais, ores, et cetera, and of ail expansés incident 
thereto, hâve granted, bargained, sold, conveyed, and transferred, and by 
thèse présents do grant, bargain, sell, assign, convey, and trànsf er, unto the 
said Robert J, Walker, Knowles Taylor, and John Bowie Gray, trustées, as 
hereinafter mentioned, ail and singuiar the aforedescribed lands, mines, min- 
erais, ores, rights, privilèges, interests, benefits, and thç appurtenances of 
every kind which pertain thereto, and by the recited indentures or convey- 
ances aforesaid were conveyed and transferred to the said Knowles Taylor 
and John B. Gray, together with ail the estate, right of dower, title, interest. 
property, claim, and demand whatsoever of the said Knowles Taylor and 
Bliza L., his wife, and the said John Bowie Gray and Jane M., his wife, as 
well at law as in equlty, of, in, and to, and out of the same, and every part 
thereof, from and after the date hereof, and by this indenture, and for tlie 
purposes and uses as hereinafter set forth and declared, to be held and pos- 
sessed by the said Robert J. Walljer, Knovples Taylor, and John B. Gray, as 
associate trustées, their heirs and the sui'vivor of them, his heirs and assigne, 
forever, as joint tenants, and not as tenants in common, upon the spécial 
trust and Confidence, however, and for no other purpose than is herein set forth 
and declared. • * • It is further agreed that with a view to ascertaîn ré- 
sulta and settle eontroversies, if any should arise, no one of the parties inter- 
ested will, within any period of two years from this date, sell any portion of 
his interest in said property, mines, minerais, et cetera, to any person not a 
party to this agreement. The estate, rights, privilèges, benefits, and property 
of the said parties as hereinbefore set forth and granted, or hereafter shall bo 
obtained, shall be and remain vested In the said trustées and their successors, 
their heirs and assigns, in joint tenancy as aforesaid, but subject to the con- 
trol and direction ot the parties by a vote of not less than two-thirds of the 
whoiè number of shares in the affirmative, with the rights of the said two- 
thirds of the whole number of shares, by the vote in the affirmative of ffiling 
any vacancy or vacaneies that may occur in the board of said trustées by 
résignation, death, or otherwise, and to alter thèse trusts. The objects, de- 
signs, and business of the said parties shall be the proper management and 
administration of the said estate, property, mines, minerais, ores, rights, priv- 
ilèges, benefits, and ail other matters and things relating and appertaining 
thereto, so as to make the said lands and mines active and productive, that 
the parties may receive the best possible beneflt and profit annually therefrom. 
The whole afïair and business of the said parties herein shall be directed and 
govemed, prosecuted and managed, by the said trustées, or by a majority of 
them, their successors, their heirs and assigns. And the said trustées, or a 
majority of them, are hereby authorized and empowered to appoint such agent 
or agents in the management of the business, and to fix the compensation of 
such agent or agents, as they shall think proper." 

In January, 1853, Taylor died, leaving Walker and Gray sur- 
viving; and on June 2, 1861, Gray died in New York, intestate, 
leaving plalntiffs as his only lieirs at law. Walker is also dead. 
Prior to his death, he conveyed his individual interest under the 
trust deed, — that is, his interest separate from that as trustée, — and 
the défendant hecame the owner of it. The défendant also claims 
to be the successor to the title and interest of Forbes, Baron & Go., 
the old Almaden Company, and the évidence seems to establish that 
the latter occupied and exclusively worked the mines for years, in 
hostility to the Laurencel &; Eldridge title, under which plaintiffs 
claim. On the lOth of October, 1863, Christopher E. Hawley pre- 
sented a pétition to the probate court of the county of Santa Clara, 
setting forth tlie death of John Bowie Gray; the fact that the 
names, âges, and résidences of the heirs were unknown to him; 
that the deceased died intestate, owning in fee at the time of his 
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death lll*/ioo equal undivided four-hundredth parts of, in, and 
to ail the "mines, minerais, and ores, of whatever character or de- 
scription, that were found on the Ist daj of April, À. D. 1848, or 
that hâve since been found, or that hereafter may be found, in the 
tract of land in said state and county in the raucho called 'De Los 
Oapitancillos,' formerly granted to Justo Larios, together witL cer- 
tain rights, privilèges, and appurtenances as the same were granted 
by Grove G. Cook and wife to Knowles Taylor and said deceased 
John Bowie Gray, by conveyance dated the Ist day of April, 1848 ; 
the said property described in said conveyance with certain other 
property having been by a certain indenture conveyed to Knowles 
Taylor, John Bowie Gray, and R. J. Walker in trust," etc. He was ap- 
pointée November 10, 1863, and qualifled February 25, 1864, by giving 
a bond of $16,200, and letters of administration issued to him on the 
25th. Notice to creditors was ordéred, and appraisers were ap- 
pointed, and estate duly appraised at |11,100, on May -2, 1864. 
Claims aggregating |106,529.24 were presented and duly allowed; 
and, after due proceedings were had, the interest of said Gray in 
said mines and minerais was sold to Henry O. Lyons for |27,755, 
which sale was conflrmed by the probate court, and deed executed. 
Lyons deeded to Butterworth, and the latter to défendant. Haw- 
ley was the engineer of the défendant company, and Butterworth 
was its superintendent. 

The claims presented against the estate were as follows: Sidney 
L. Johnson, $48,617.93; Quicksilver Mining Company, $49,579.31; 
George Flemming, $916.87; Andrew Glassell, $7,416. Sidney L. 
Johnson's claim was composed of the principal and interest of 
four notes of $5,000 èkch, given by one Middleton to Gray, and 
by the latter to Robert J. Walker, and a note of $10,000 given by 
Gray to Middleton, and indorsed by the latter to Walker. The 
$5,000 notes were secured by a mortgage, executed in favor of 
Walker, by Gray, Middleton, and Walker. There was also attached 
to the claun, as a voucher, a complaint in a suit brought by Robert 
J. Walker against Henry H. Taylor, John W. Middleton, et al. 
This complaint recited the conveyance from Grove G. Cook to Gray 
and Taylor. The déclaration of trust in the property, quoting 
the substance of the trust deed, states the papers upon which the 
purchase was made, and the difBculties and controversies over the 
title and lawsuits conducted by Walker, "at the wish [to quote the 
complaint] of Gray," for which he was to be liberally compensated, 
and also states the necessity and fact of employing other counsel, 
the incurring of indebtedness, and disbursing large sums of money. 
The légal controversies over and in défense of the property are 
enumerated in the complaint. The amount claimed by complain- 
ant for services and expenses is $189,490.37, and it is prayed to be 
recovered against défendants, according to their respective interests, 
and be a lien on the property. An itemized account is attached to 
the complaint. A claim was also presented by Samuel F. Butter- 
worth, as président of the Quicksilver Mining Company, the défend- 
ant. In this daim the Quicksilver Mining Company claimed as 
assignée of Robert J. Walker, and refers to the complaint in Walker 
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V. Taylor et al., supra. The amoimt claimed as Gray's proportion 
of the indebtedness is $49,579.31. Glassell's claim was for principal 
and interest on a note and mortgage executed by Gray. 

The plaintiffs introduced the following letters: 

A letter from S. P. Butterworth to G. A, Bradley, dated Septem- 
ber, 1864: 

"On my arrivai I found that nothing had been done by the administrator of 
estâtes of Gray and Taylor. I immediately had our claim acquired from 
Walker allowed by the administrator and by the probate judge. I also pur- 
chased from Glassell, formerly attorney of Gray, and a troublesome fellow, 
his claim against Gray's estate, amonnting to some $8,000, for $1,000, and 
thereby secured his aid. After the allowance o( thèse clalms, I had an order 
published to show cause why the estate should not be sold to pay debts. The 
tlme to show cause expires this month, and then I will hâve the order of sale, 
and, after the usual advertisement, the sale. I hâve no doubt but that I shall 
be able to purchase at the sale ail of the rights and Interests of Gray and 
Taylor in minerais of Fossatt for less than our claim." 

A letter from Mr. S. F. Butterworth to William Bond, dated 
November2, 1864: 

"Please Inform Mr. Bradley that on the 29th of October I purchased ail of 
the interests of the estâtes of Gray and Taylor In the minerais of the Fossatt 
Ranch. The claims of the company against the Gray estate amount to 
$60,000, approved by the administrator and surrogate. I bid $38,000. * • • 
i hope to hâve thèse sales conflrmed by the probate Judge this month, and 
then I shall be relieved from a great anxiety. If, before the probate court 
holds its next term, this month, any one cornes In and offers ten per cent 
more than my bid, the offer may be taken by the judge, or there may be a 
new sale. For this reason I used the name of Judge Lyons in. making the 
purchase; and, If any one bids the ten per cent, I can come in and bid over 
him. I hope to escape ail this, as I hâve conducted the proceedings aU very 
quietly, and yet strietly In. accordance with the requirements of the statute." 

A letter from Mr. Butterworth to William Bond, dated December 
12, 1864; 

"Since my last, the adminlstrator's sale of the Interests of Gray and Taylor 
in the Fossatt Ranch and the minerais therein has been conflrmed, and the 
deed executed to the company. I bid for Gray's Interest the sum of $27,77», 
and, as we are the credltors, we pay In cash only the adminlstrator's fées 
and other necessary expenses of sale. I purchased some time ago the mort- 
gage of Glassell, amounting to $10,000, for $1,000. I did this to quiet him,— 
a busy attorney,— and to enable me to bid a large amount If necessary. 1 
think the company very fortunate in obtalning the Interest so cheaply, and 
congratulate myself on the mode and manner of their acquisition." 

A letter from S. F, Butterworth to R. F. Peckham, dated March 
25, 1865: 

"Received yours of the 24th Inst. I do not think It necessary to wait for the 
names of the Gray and Taylor heirs. Let the proceedings be Instituted and 
carried through as speedily as possible." 

Hawley testifles that he became administrator at the instance 
of Butterworth. The memories of ail witnesses were imperfect, 
and hence their testimony was vague and uncertain, but it may be 
inferred that the Quicksilver Mining Company had become the 
owner or interested in the claim presented by Sidney L. Johnson 
against the estate. Johnson, however, seems to hâve taken an 
interest in the proceedings, as Judge Rhodes testifles. The judge'a 
recollection, however, like that of other witnesses, was dim to almost 
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extinction. At first^ he did not remember the original employment, 
bat said a gentleman came to bis oiHce in San José, who claimed 
to be S. F. Butterworth, and inquired about the progress of the 
administration, and, upon being questioned about his interest, said, 
"It is our matter," or, "Thèse proceedings were for us." But, when 
the name of Sidney L. Johnson was mentioned to him (Judge 
Rhodes), he replied that he knew him well, and, stating that his 
memory was refreshed, testiâed: "I think my employment came 
through him, and the name of Janin is connected with it in some 
way as well." Janin claimed to be a créditer of Gray, and presented 
a elaim against the estate, which was rejected. A further citation 
of the évidence is unnecessary to the points I shall consider. 

It is contended by plaintifïs that this évidence shows that the 
défendant was the administrator of the estate of Gray, and its 
purchase from Lyons, who purchasedat the administrator's sale, was 
an infringement of its duty, and particulaxly of the California laws, 
which prohibit an executor or an administrator, directly or indirectly, 
from purchasing any projperty of the estate he represented. 

In Boyd V. BlankAian, 29 Cal. 19, it was held that in such case 
the sale was not void, but the administrator could be held as trus 
tee of the title. This, however, is but the gênerai principle applica- 
ble to a trustée dealing with his trustv caref ully expressed by the 
statute; and the claim of the plaintiffs under it is answered by the 
suprême court in Clark v. Trust Oo., 100 U. S. 149. The facts of 
this case were as foUows: One McGhan and wife cdnveyed the 
premises in controversy to one Edward Clark, in trust for Mrs. 
McGhan. Clark and the McGhans conveyed the property to one 
Daniel Eaton, to secure the payment bf a debt of the McGhans to 
the Preedmau's Savings & Trust Company for the sum of |10,000. 
Upon default of the provisions of the conveyance, it was provided 
that the property should be sold at public auction, to pay the ob- 
ligation incurred. Default was made, and the property was sold. 
the Company becomirig the purchasers for |13,000. Eaton, the 
trustée in the conveyance, was the àctilary of the Freèdman's Sav- 
ings & Trust Company ; and the sale was assailed upon this, as well 
as upon unfaimess in the proceedings and inadequacy of price. It 
will be observed the relations of the parties in this case are 
similar to the relations of the parties in the case at bar. Eaton 
was an ofScer of the Freèdman's Savings & Trust Company. 
Hawley was an employé of the Quicksilver Mining Company. What 
Eaton did was for the company. What Hawley did, it is alleged, 
was for the Quicksilver Mining Company, The sale in both cases 
was made at public auction, — in the one case, to the company di- 
rectly; in the other, to the Quicksilver Mining Company indirectly, 
Lyons being the purchaser, Butterworth receiving from him, and 
the company frôm Butterworth. The suprême court said : 

"Touchlng thlB objection, It Is sufflcient to say that tUe deed was not made 
to Eaton in his capacity Of an offlcer of the company, nor did he act in that 
capacity when exerting the authority conferred upon him. The fact that he 
held ofilclal relations to that company did not incapacitate him from accepting 
the trust set out in the deed of June 22, 1870, or discharglng the duties thereoy 
imposed. It is true that his relations to the company would make it the duty 
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of a court to scrutinize very closely ail that he dld In the exécution of a trust, 
but we flnd nothing in tbe évidence to justify the bellef that he acted other- 
wise than honestly and faithfully in the discharge of his duty. Xhe évidence 
does hot Justify the charge that he bid ofE the property for the comiiany." 

If, therefore, an employé of a corporation may hâve a. separate 
individuality (a proposition seemingly plain), it follows, necessarily, 
that he may be an administrator of an estate, and keep his individ- 
uality; nor does it matter, in the aspect we are now considering, that 
he took the offlce at the request of the corporation, or that the lat- 
ter advanced the expenses of the administration. Among those 
who were entitled to administration under the law (section 52, Prob. 
Act; page 448, Laws 1851) in force at the time of the administra- 
tion of the Gray estate were creditors; and, by the same law (sec- 
tion 66), administration could be granted to any compétent person, 
although not entitled, at the request of a person entitled. Such a 
request certainly did not confuse or confound the identity of the 
parties, and make him an administrator who was not so in fact, by 
irrésistible inference of law. Nor can I conceive of any good which 
would be served by it; while it is easy to conceive the embarrass- 
ment, and even détriment, of it If fraud, in fact, be committed, 
through means of the administration, as was done in Herndon v. 
Kuykendall's Heirs, 58 Tex. 341 (cited by plaintiffs' counsel), the 
remedy is obvions and ample. 

As to fraud in fact in the administration of Gray's estate, or 
in the sale of the property, I can flnd no évidence. As we hâve al- 
ready seen, there are circumstances in this case, as there were in 
Olark T. Trust Co., supra, which challenge inquiry; but inquiry 
shows only, in addition, the letters of Butterworth. Thèse, how- 
ever, are explicable on other grounds than fraud. They, undoubt- 
edly, display interest and zeal, but thèse cannot be assumed to be 
sinister without the support of other circumstances, however easy 
and plausible it may be to so represent them. Indeed, there is 
nothing which appears so, except the références to Glassell, who 
had been the attorney of Gray. A careful search through the tes- 
timony bas convinced me that such références were but the ex- 
pression of a superserviceable zeal, eager to exaggerate itself. Therf 
is not a particle of testimony which reflects on the fldelity of 
Glassell to Gray, or on the bona fldes of the note and mortgage 
which he held against him. For the payment of the latter, he 
had a right to resort to the estate; and his action, instead of be- 
ing an évidence of fraud, is an évidence of good faith. If Gray's 
interest was as valuable as it is claimed to hâve been, it must bave 
been apparent to Glassell, and it is not conceivable in such case 
that he would hâve sold either his claim or his honor for $1,000. 
His claim alone amounted to |7,416, secured by a mortgage. Not 
cupidity, but a natural and proper prudence, would hâve demanded 
more than $1,000, even if he had rated his integrity at nothing. 

There is no proof of dishonesty in the claims presented by the 
défendant, or in the administration proceedings. Aside from the 
connection of Hawley with the défendants, there is nothing to im- 
pugn his Personal or officiai integrity or care, and it is conceded 
that the counsel who were employed could not hâve been used to 
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effect a fraudulent end. Nor could they hâve been deceived. Be- 
sides, Judge Rhodes, who commenced the proceedings, was early 
informed by Mr. Butterworth of the interest of the défendant in 
the administration proceedings, and, in conséquence, explained to 
him what he (the judge) had done, and what he proposed to do. 
Judge Rhodes' memory is very imperfect as to who employed him 
originally, as I hâve already remarked, but he thought it was Sid- 
ney L. Johnson, and he remembered the name Janin. The latter, 
as appears from the record, claimed to be a créditer. Mr. Johnson, 
it will be remembered, was Mr. Walker's représentative in Califor- 
nia, and presented a daim against the Gray estate, and afterwards 
iîled a voucher acknowledging the payment of the claim. It is not 
intimated that Johnson was dishonest in what he did; and, besides, 
he was one of plaintiffs' witnesses, and if the minerais in the mine 
were of very great value, as it is asserted, and as they undoubtedly 
were, it dœs not follow that Gray's claim to them was of great value. 

It was appraised at |ll,10p, and was sold for |27,755. The sale 
was afifirmed by the probate judge, presumably after a proper hear- 
ing. There is nothing to justify a doubt of the honesty of this ac- 
tion. But, besides, the title of Gray was disputed, and disputable 
not only by persons who claimed under the same title as he, but by 
the défendant, who claimed under an adverse title. The défendant 
was in possession, and had been for some years, holding against 
everybody, and is represented as a wealthy and powerful corpora- 
tion. A claim so embarrassed and opposed may well hâve been 
considered worth not more than |11,100 in the judgment of the ap- 
praisers, or $27,755 in the judgment of the court If confirmation 
be needed of the doubts which beset Gray's claim, it may be had 
in his own actions, and the actions of his heirs after his death, and 
m the correspondence with tbeir lawyers. I think, therefore, that 
there was no f raud in the administration proceedings or in the sale 
of the property. 

There were other questions discussed by counsel, but those I 
hâve passed on necessarily preceded them in considération, except, 
perhaps, the charge of lâches made by the defendant's counsel, and 
the statute of limitations. Without reciting the évidence or stop- 
ping to consider the authorities, it is énough to say that I hâve 
carefully considered both, and bave concluded that the daim of 
lâches is good against ail the plaintiffs except Margaret Gray Dick- 
inson; and this was the view my learned predecessor, Judge Saw- 
yer, took, and expressed in passing on the demurrer to her Mil, and 
this is a proper case for its application. Ail the chief actors are 
dead, and those who were connected with them in various relations 
who yet live bave memories so defective and dim as to make danger- 
ous any judgment from their testimony. 

It is further urged by défendant that Margaret Gray Dickinson 
is barred by the limitation of time expressed in the California laws, 
as follows: 

"No action for the recovery of any real esitate sold by an exécuter or admin- 
Istrator under the provisions of this chapter shall be maintained by any heir 
or other person claiming under the deceased testator or intestate, iinless it Be 
commenced wlthin three years next after the sale." Section 190. 
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This has been held by the suprême court of the state to apply to 
aJl sales, whether valid, voidable, or void. But, to start a statuts 
of limitations, there must be some one against whom time can run. 
This is not denied by def endant's counsel, but tbey urge the admin- 
istrator was such person, and that it made no différence that in 
the particular instance he was the person to sue and to be sued. 
I am not inclined to adopt quite so reflned and abstract a view. 
It would virtually deny relief, and it is easily conceived that the 
bond of the administrator would be no adéquate substitute. Time 
had not, theref ore, run against Margaret Gray Dickinson ; and, be- 
cause it had not, it was necessary to pass on the validity of the 
probate proceedings and sale. Thèse bting valid, it follows that 
the bill of complainants must be dismissed. 



CENTRAL TRUST CO. OF NEW YORK v. CHATTANOOGA, R. & C. R. 

CO. (MILLER & GARMONÏ. Inrerveners). 

(Circuit Court, B. D. Tennessee. S. D. July 11, 1895.) 

1. Recbivers— Exemption from Gaknishment. 

Though a receiver appointed by a court of equlty is by statute exempt 
from garnishment In his own state the fédéral courts of -another state will 
not refuse to entertain garnishment against him on a pétition properly pre- 
sented by cltizens within the jurisdiction, when no objection to the jurls- 
dictlon on other grounds exists. 

3. Same— Effect of State Laws. 

A state law exemptlng a receiver appointed by a court of equity from 
garnishment applies to the state courts oniy, and has no extraterritorial 
force. 

8. Same. 

Independently of statute, a receiver is not subject to garnishment except 
by consent of the court appointing him. 

4. Garnishment — Jdbisdiction. 

Garnishment is a form of attachment, and property cannot be made sub- 
ject thereto unless le is within the jurisdiction of the court 

6. Same— Personal Service. 

Attachment in the form of garnishment cannot be maintained In the 
United States courts without Personal service on the principal défendant, 
or his voluntary appearance. 

«. Recbivers of Fédéral Courts— Garnishment Proceedings. 

Garnishment proceedings are not suits against the receiver for "any act 
or transaction of his," within the meanlng of judiciary act of March 3, 
1887, as corrected by Act Aug. 13, 1888 (25 Stat. 433), allowing receivers 
of fédéral courts to be sued for such acta in carrylng on the business con- 
nected wlth the property, without leave of the appointing court. 

7. SiTUS OF Dbbt. 

For the purpose of jurisdiction, the situs of a debt or other chose in ac- 
tion follows the domicile of the créditer. 

6, Jurisdiction of Fédéral Courts— Bfpect of Rtatb Statute. 

Rev. St. § 915, providlng that in the United States courts plaintiff sh^^ll 
be entitled to remédies by attachment or otherwise against defendant's 
property similar to those allowed to the state courts by the state laws, does 
not confer on the United States courts jurisdiction of suits by foreign at- 
tachment, or jurisdiction over a nonresident not servedwith proeess, though 
state courts hâve such jurisdiction under state laws. 

9. Garnishment — Jurisoiction — No:srbsident Parties. 

Where both thè garnishee and the principal debtor are nouresidents, and 
the debt Is' 'tayàble In the state of thelr résidence, there is no property 
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wlthln thç State subject to attachment In gamishment proceedings in either 
the State or Unitpd States courts. 

10. Samk — Railroad Company as Gabnisheb. 

Such rule applles to gamishment of the wages due by a foreign railroad 
corporation to its employés, also résidents of another state, under contract 
of employaient made in such state, and is not affected by the faet that 
such corporation, witho,ut being Incorporated in the state, extends its Une 
therein, and is subject to suit by process on its local agents. 

11. Same— Claim fou Wages. 

In the absence of contract to the contrary, a dèbt for wages due from 
one nonresident to another nonresident liviug In the same state is payable 
by légal impMcation in such state, and is not subject to gamishment in 
another state. 

Action by the Central Trust Company of New York against the 
Chattanooga, Rome & Columbus Eailroad Company, in which a 
receiver was appointed. Pétition in intervention by Miller & Gar- 
mony to attach by gamishment proceedings the wages of certain 
employés of such receiver. 

T. P. Ohamlee, for interveners. 
J. H. Barr, for receiver. 

CLARK, District Judge. This case is now before the court on 
intervening pétition by Miller & Garmony, creditors of certain 
employés . of the receiver of défendant Company, appointed in the 
cause, with power, among other things, to operate the railroad. 
The défendant company is a corporation organized under the laws 
of the state of Georgia, with its line of railway extending a short 
distance into the state of Tennessee, so as to reach the city of Chat- 
tanooga. The receiver was appointed in the United States circuit 
court at Atlanta, Ga., where the principal case is pending, and the 
sames person was appointed under an ancillary bill filed in this 
court. The pétition seeks to attach by gamishment the wages due 
said employés, the statutory ground for attachment being alleged, 
namely, nonresidence of ail the défendants, except one, as to whom 
the case is dismissed. The receiver, as well as the employés, are 
citizens and résidents of the state of Georgia, and interveners citi- 
zens and résidents of the state of Tennessee. The laborers whose 
wages are sought to be reached are employed and paid in the state 
of Georgia, The receiver answered the pétition, showing wages due 
the nonresidents, and the amount thereof. No personal service 
was had on the other nonresident défendants^ and no substituted 
service has been resorted to, and none could be, in a case like this, 
as will hereafter more fully appear. 

Under the statutory law of Georgia, receivers appointed by a court 
of equity are not subject to gamishment, and laborers' wages are 
wholly exempt from liability to gamishment. Thèse are the undis- 
puted facts, ' and the case tlierefore turns on questions of law. It 
is însisted ' tbat, as the receiver is exempt from suit in his own 
state, arid' must account to the court having jurisdiction of the 
principaJ case, a suit such as this should not be entertained by 
this court. I hâve nO doubt, however, of the right and jurisdic- 
tion of this court to hear and adjudicate upon ail claims of the 
kind.here in issue, when properly presented by citizens within the 
jurisdiction, when no objection to jnrisdiction on other ground» 
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«xists. This court WQul4 so control aH suits as not to interfère 
with tlie proper jurisdiction aad proceeding in the principal case, 
nor with the proper discharge of his duties by the receiver under 
order of the court in that case. On suggestion, any difiQculty of 
that kind would be promptly obviated. And the Statutory exemp- 
tion from garnishment by the receiver, I think, is applicable to the 
State courts only, aside from its want of extraterritorial force. Inde- 
pendently of statute, the receirer is not subject to garnishment, 
except by consent of the court appointing him. High, Kec. (3d Ed.) 
§ 151, and cases. It is argued, however, that by the judiciary act 
of March 3, 1887, as corrected by the act of August 13, 1SS8 (25 Stat. 
433),^ receivers of a railway company, appointed by a court of 
the United States, may be garnished in a state court, and Irwin v. 
McKechnie (Minn.) 59 N. W. 987, is cited as sustaining this position, 
and the suprême court of Minnesota does so hold. The garnishment 
suit hère, however, being in the court appointing the receiver, and 
not in a state court, the bearing of that case on the question is 
not really very material, and the act of congrëss has been con- 
strued otherwise, and this question otherwise settled for this cir- 
cuit. In a case before both circuit judges for this circuit and 
District Judge Barr, it was, upon fuU considération, heîd that a 
garnishment proceeding was not withih the terms of the act of 
congrëss (Central Trust Co. of New York v. Éast Tennessee, V. 
& G. Ry. Co., 59 Fed. 523), and this case was approved on the same 
point in Corner t. Felton, 10 C. C. A. 28, 61 Fed. 731, by the circuit 
court of appeals. There are jurisdictional objections, however, of 
serions import, and thèse are now to be examined, and in this 
inquiry into jurisdiction the court is not limited by the formai issues 
or argument. 

The garnishee, as well as the principal debtors, being nonresidents, 
aoid the debts payable in another state, the question arises, has 
the court jurisdiction (there being no personal service) by seizure 
of property of the nonresident? In considering this question, it is to 
be constantly borne in mind that garnishment is a fonn of aitach- 
ment. Às was said \if Maxwell, 0. J., in Insurance Co. v. Hettleè, 
37 Neb. 849, 56 N. W. 711: 

"Garnishment Is an attachment by meahs of which' money or property of a 
debtor In the hands of third parties, which cannot be levied upon, may be sub- 
jected to the payment of the creditor's claim. To subject the property to at- 
tachment It must be withln the jurisdiction of the court; otherwise it would 
be powerless to condemn It, order a sale, and apply the proceeds to the pay- 
ment of the judgment In favor of the créditer." 

This is clearly the nature of garnishment on attachment in this 
state. MUl. & V. Code, §§ 4219, 4222; Çaruth. Hist. Lawsnit, § 86. 
And in regard to an attachment, and in a case involving the attach- 
ment law of this state, the suprême court of the United States, 
in Cooper v. Eeynolds, 10 Wall. 318, said: 

"Its essential purpose or nature is to establish, by the judgment of the court, 
a demand or claim against the défendant, and to subject his property lying 
within the territorial jurisdiction of the court to the payment of that demand." 

1 The act provldes that a receiver of a fédéral court may be sued for "acta 
or transactions of his" in carrying on the business in connection wlth the 
property, wlthout leave of the appointing courti i i i; > 
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And in the absence of personal service on the défendant within 
the jurisdiction the court said: 

■"Second. The court, In such a suit, cannot proceed, unless the officer finds 
some property of défendant on which to levy the writ of attachment. A re- 
turn that none can be found Is the epd of the case, and deprives the court of 
ftirther jurisdiction, though the publication may hare been duly made, and 
proven in court. New, in this class of cases, on what does the jurisdiction of 
the court dépend? It seems to us that the seizure of the property, or that 
which, in thls case, is the same in effect, the levy of the writ of attachment on 
it, is the one essential requisite to jurisdiction, as it unquestionably is in pro- 
ceedlngs purely in rem. Without this, the court can proceed no further; with 
it, the court can proceed to subject that property to the demand of plaintifl:. 
If the writ of attachment is the lawful writ of the court, Issued in proper 
form, under the seal of the court, and if it is by the proper officer levied upon 
property liable to the attachment, when such writ Is retumed into court, the 
power of the coiurt over the res is establlshed." 

And in the subséquent case of Pennoyer v. Nefl, 95 U. S. 723, 
the court, through Mr. Justice Field, announced the rule as follows: 

"It is In virtue of the state's jurisdiction over the property of the nonresi- 
dent situated wltliln its limits that its tribunals can inqulre into that nonresi- 
dent's obligations to its own citlzens, and the inquiry can then be carried only 
to the extent necessary to control the disposition of the property. If the non- 
resident hâve no property in the state, there is notbtng upon which the tribu- 
nals can adjudicate. Thèse views are not new. They hâve been frequently 
expressed, with more or less distinctness, in opinions of eminent judges, and 
hâve beéh carried into adjudications in numerous cases." 

This doctrine is now firmly established. Hart v. Sansom, 110 
U. S. 151, 3 Sup. et. 586; Arndt v. Grigg, 134 U. S. 316, 10 Sup. Ct. 
557; Grover v. Machine Co., 137 U. S. 287, 11 Sup. Ct 92; Wilson 
V. Seligman, 144 U. S. 44, 12 Sup. Gt 541; Scott v. McNeal, 154 U. S. 
34, 14 Sup. Ct 1108; Goldey v. Morning News, 156 U. S. 518, 15 Sup. 
Ct 559; Fitzsimmons v. Johnson, 90 Tenu. 416, 17 S. W. 100. 

This resuit of the adjudged cases is to be recognized in considering 
the jurisdiction and.vaUdity of proceedings of this kind, and it is to be 
observed that the principles announced are gênerai in application 
to ail courts, state and fédéral, for, as will be seen further on, the 
courts of the United States, in the exercise of original jurisdiction, 
are more restricted in such cases, and the mère seizure of property 
of a nonresident is not sufficient to enable them to assume jurisdic- 
tion. It is not to be overlooked that attachment and garnishment 
suits against nonresidents alone are now being considered, and that 
the remedy is in this country a statutory one, analogous to the cus- 
tom of foreign attachment, and is not a remedy belonging to the 
common law. It being essential that, in the absence of personal 
service within the jurisdiction, an acitual seizure of, or levy on, prop- 
erty of the absent défendant within the jurisdiction be had, and 
that until this is done the jurisdiction is not established, and no 
substituted service authorized, the question of the situs of the prop- 
erty or res is one of paramount importance. This inquiry could 
présent no diffîculty in respect to real estate, and little or none in 
regard tO tangible personal property having an actual situs. But, 
for the purpôse of jurisdiction, the situs of a debt or other chose 
in action is a question upon which there is a diversity of judicial 
opinion. There is, of course, no actual visible, and only a légal or 
constructive, situs. Does the debt follow the créditer and hia 
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domicile or the debtor and his domicile? The légal title and right 
are clearly in the créditer, and, by analogy to the principle that 
constructive possession is with the rightful owner, we should ex- 
pect that the chose in action, particularly a debt, follows the person 
of the créditer. And such is the established rule. Tappan v. Bank, 
19 "Wall. 490; Kirtland v. Hotchkiss, 100 U. S. 491; State Tax on 
Poreign-Held Bonds, 15 Wall. 300; Oannon v. Apperson, 14 Lea, 
555; Mayor of Gallatin v. Alexander, 10 Lea, 475; Douglass v. In- 
surance Co., 138 N. Y. 209, 33 N. E. 938; Insurance Co. y. Hettler, 
37 Neb. 849, 56 N. W. 711; Eailroad Co. v. Dooley, 78 Ala. 524; Rail- 
road Co. t. Smith (IVIiss.) 12 South. 461; Eailroad Co. v. Chumley, 92 
Ala. 317, 9 South. 286; Eailroad Co. v. Maggard (Colo. App.) 39 Pac. 
985; Eailway Co. v. Sharitt (Kan. Sup.) 23 Pac. 430, 19 Am. St. 
Eep. 145, and note. In State Tax on Foreign-Held Bonds, supra, 
the question depended upon the situs of debts due from a corpora- 
tion of Pennsylvania, in the form of bonds, secured by mortgage 
upon property situated in that state, to nonresidents. The argu- 
ment was that the situs was with the debtor corporation. But the 
court (page 319) said: 

"Corporations may be taxed, like natural persons, upon thelr property and 
business. But debts owing by corporations, like debts owing by individuals, 
are not property of tlie debtora in any sensé. They are obligations of the debt- 
ors, and only possess value in the hands of the creditors. With them they are 
property, and in thelr hands they may be taxed. To call debts property of the 
debtors is simply to misuse terms. AU the property there can be, in the 
nature of thlngs, in debts of corporations, belongs to the creditors, to whom 
they are payable, and follows thelr domicile, whereyer that may be. Their 
debts can bave no locallty separate from the parties to whom they are due. 
This principle mlght be stated In many différent ways, and supported by cita- 
tions from numerous adjudications, but no number of authorities, and no forms 
of expression, could add anythhig to its obvlous truth, which is recognlzed upon 
Its simple statement." 

The décision of the suprême court of Pennsylyania was rested 
in part upon the view that, the bonds being secured by mortgage on 
property within the state, fixed their situs there, and the court (page 
323) replied to this suggestion as follows: 

"Such being the character of a mortgage in Pennsylvania, It cannot be said, 
as was justly observed by eounsel, that the nonresident holder and owner of 
a bond secured by a mortgage in that state owns any real estate there. A 
mortgage being there a mère chose in action, it only confers upon the holder, 
or the party for whose benefit the mortgage is given, a right to proeeed against 
the property mortgaged, upon a given contingency, to enforce by its sale the 
payment of his demand. This right has no locallty independent of the party 
in whom it résides. It may undoubtedly be taxed by the state when held by 
a résident therein, but when held by a nonresident it is as much beyond the 
Jurisdiction of the state as the person of the owner." 

In Eailroad Co. v. Dooley, already referred to, the garnishee was 
a corporation organized under the laws of Kentucky, and its em- 
ployé was a citizen of the same state, employed and paid there. 
The Company operated a Une of railroad through Alabama, and had 
an oflBce and agent at Mobile, though this fact and the character 
of the agency and agent's duties did not distinctly appear in the 
record. Jane Dooley, a résident of the state of Alabama, brought 
«uit by attachment in the court of Alabama on a debt due from the 
V. 68F.no. 7 — 44 
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noûresident employé, and had garnishment writ served on the 
company's local agent, who answered for the company, showing an 
indebtedness for wages. Judgment of the city court against the 
garnishee was reversed. Chief Justice Stone expressed the opin- 
ion of the suprême court in the foUowing language: 

•'Garnishment. like attachment, is a specles of proceedlng In rem. It ao- 
quires jurisdlction, of tlie person pro hac vice, by seizing his property, goods, 
or choses in action. If it cannot acquire jurisdictlon or control of the res, it 
needs must fail to acquire, through such res, jurisdictlon of the person; for 
jurlsdiction of the person is acqulred only through the res, or thing. ïhe debt 
in this case was contracted in Kentuclsy, the labor performed In Kentucky, 
for a corporation and by a laborer each résident in the state of Kentucky. 
The situs of a debt, In the absence of stipulation to the contrary, is the domi- 
cile of the creditor. A court in Alabama cannot obtain légal control of the 
res, or make any blnding disposition of it; for process of attachment, under 
our statute, cannot change rights of property situated without the state. 
Hence, if It had been shown that the Louisville & NashvlUe Eailroad Company 
was doing business in the state of Alabama, by operatlng a railroad or rail- 
roads within its borders, this could not help the plalntiff In this suit." 

In Douglass v. Insurance Co., 138 N. Y. 209, 33 N. E. 938, the 
facts were that the insurance company, a corporation formed under 
the laws of the state of New York, was indebted to Douglass, a citi- 
zen of New York state, the insured, on account of a loas. The in- 
surance company had an agent in Massachusetts, appointed under 
the laws of that state, upon whom process might be served, and was 
engaged in carrying on business in that statè. Alley and other 
creditors of Douglass brought suit in Massachusetts jointly against 
the insurance company and Douglass, and the attachment or trus- 
tée process was served on the local agent and was levied on th§ 
debt This was set up as a défense to the suit in New York on 
the policy by the insured, and the question was whether the Mas- 
sachusetts court (that suit having been flirst instituted) had jurls- 
diction, and it was held that it had not The court, speaking by 
Andrews, G. J., said: 

"But attachment suits partake of the nature of sults In rem^ and are dis- 
tinctly such when they proceed wlthout jtirlsdlction having been acqulred of 
the person of the debtor In the attachment. Real and Personal property may 
be subjected to seizure and sale for the payment of debts pf the owner, ac- 
cordiDg to the laws of the state or soverelgnty where the property Is, having 
regard to the fundamental condition that due process of law shall précède the 
appropriation." 

And further (page 219, 138 N. Y., and page 940, 33 N. E.): 

"But, we repeat, no court can acquire Jurisdictlon In attachment proceed- 
ings unless the res is either actually or constructively within the jurlsdiction, 
and we are of the opinion that the attempt to exécute an attachment In Mas- 
sachusetts upon the debts owlng to the plalntlff by the insurance company by 
serving upon the agent of the corporation there, and wlthout having acqulred 
Jurisdictlon of the plalntlff, must faii, for the reason that the debtor, the In- 
surance company, was in no just or légal sensé a résident of Massachusetts, 
and Iiad no domicile there, and was not the agent of the plalntlff, and that lu 
contemplation of law the company and the debt were at the time of the issu- 
Ing of the attachment in the state of New York, and not in the state of Massa- 
chusetts. This court has had occasion heretofore to conslder the efCect of the 
act of a foreign, corporatiop constltutlng an agent In another state, upon whom 
proceedings may be served, done in compliance wlth the laws of such state 
in pursuanee of a condition Imposed, and to enable the corporation to do busi- 
ness In such state. It has been held that by such act the corporation doea 
not change Its domicile of origln, or its résidence." 
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And the suprême court of Mississippi, on facts similar to those 
in the Alabama case, readied tlie same conclusion as tlie suprême 
court of that state. There is, as stated, a want of harmony in the 
décisions of the state courts of last resort But the suprême court 
of Mississippi, in the case named, referred to this as follows: 

"There Is some real confllct, and much confusion, not reaching the propor- 
tion of actual conflict, In the décisions on this suhject. Much of the confusion 
and some of the conflict has arisen out of a misapprehension of the real nature 
of the question. With a clear misapprehension of the character of the con- 
troversy, several of the courts of last resort in the United States hâve misled 
themselves and misled others Inveighing against supposed attempts to giye 
extraterritorial effect to exemption laws. The suggestion that this is the ques- 
tion involved Is wide of the mark. It is really this question: Shall the state 
give Its exemption laws Interterritorial force in cases lilie the one at bar? 
Shall railroad corporations dolng business and résident in this state be regarded 
and treated In this and like cases just as natural persons? The natural per- 
son résident in this state is not gamishable in a foreign jurisdietion for a debt 
due and payable hère. This Is declared,, and advisedly, to be settled law, in 
Bush V. Nance, 61 Miss. 237. The appellant is a résident of this state, and the 
fact that it may also be a corporation and résident in other states may not 
operate to abrogate our exemption laws, founded in beneflcent public policy, 
in so far as railroad corporations may be aflCected by them. Furthermore, it 
Is demonstrably certain that the sltus of the debt sued for in this action is in 
Mississippi. The créditer and debtor are both résident hère. The contract cre- 
atlng the debt was made hère, By its terms, payment is to be made hère. 
The gamishee In the foreign attachment proceeding is résident hère. Can It 
be seriously contended that the courts of this state hâve not exclusive juris- 
dietion of the debt, and that the courts of other states are without jurisdie- 
tion, and that the sum dlselosed by the garnishee in a foreign attachment, as 
due in the state of his résidence and the résidence of bis créditer, is not liable 
to condemnation in such proceedings? In this case the debt is not withinthe 
jurisdietion of the foreign court, but hère, at the résidence of the créditer, and 
the place of payment under the control of Its création." Railroad Co. v. Smith 
(Miss.) 12 South. 461. 

The opinion of the court of appeals of Colorado in the case cited 
is an able and critical discussion of the subject, reviewing the cases. 
It is there pointed out by Judge Reed that thè décision is in accord 
with those of the highest courts of the states of Massachusetts, 
Maine, New Hampshire, New York, Connecticut, Nebraska, Kansas, 
Michigan, Illinois, Alabama, Mississippi. It is to be remembered 
that this question of jurisdietion, and for that purpose the situs 
of the res, is Tital and fundamental. And, wbere a strictly juris- 
dictional fact is wanting, it cannot be supplied by 'mère assertion 
or assumption. The fact must legally and rightfully exist. Or, 
afc the coiirt declared in Everett t. Walker (Colo. App.) 36 Pac. 616, 
in an able discussion of this question : 

"It Is as Impossible by judlcial construction as by législative enaetment to 
déclare that property out of the state, having a domicile with the créditer or 
the debtor, la within the limlts of the soverelgnty for the purposes of a levy. 
Upon elther considération the judgment is right. The affidavlt did not justify 
the Bubstituted service, and the writ did not Impound the debt which the In- 
surance Company owed to Mrs. Walker." 

The essential truth of the proposition must be considered. For 
example, if a debt is property belonging to and with the creditor 
only, it cannot be made property in the possession of the debtor 
by misuse of terms, or by declaring it to be so. Assuming that sub- 
stantial facts and their efEect are changed by misuse of terms or by 
mère déclaration, is a not uncommon error in argument, and was 
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referred to in Brown v. Maryland, 12 Wheat. 444, Ohief Justice 
Marshall saying: 

"It is impossible to conceal from ourselves that this Is varying thé form 
without varying tlie substance." 

And again, in Pollock v. Trust Go., 157 U. S. 583, 15 Sup. Ct. 673, 
Cliief Justice Fuller observing : 

"If, by calllng a tax indirect when It Is essentially direct, the rule of pro- 
tection could be frlttered away, one of the great landmarks defining tlie 
boundary between tlie nation and the states of wliich it is composed would 
bave disappeared, and with It one of tbe bulwarks of private rlghts and pri- 
vate property." 

And in this class of cases there is nothing to justify a strained 
interprétation to sustain jurisdiction. Garnishment suits, oftener 
than otherwise, affect wages exempt by the laws of the nonresident's 
state, and the success of the suit carries privation into the homes 
of the helpless. Thèse exemption laws are enacted from the highest 
motives of humanity, and should not be defeated by unwarranted 
assumption of power. In view of this injustice some courts give 
full eflect to the exemption laws of other states, ^s was done in 
Mason v. Beebee, 44 Fed. 556, and Eailroad Co. v. Dougan, 142 111. 
248, 31 N. E. 594; and in a note to Eailroad Co. t. Smith (Miss.) 19 
L. K. A. 577, 12 South. 461, cases on both sides of this question will 
be found collected. 

Goming back now to the question, it has been seen that in the 
case under considération and in the leading cases cited the gar- 
nishee and principal debtor were both nonresidents, and the place 
of employment and payment were in another state. It is stated 
in some ôf the cases that by statute as well as by contract the situs 
of the debt may be separated from the person of the créditer, and 
flxed at the domicile of the debtor or elsewhere. This is recognized 
in Douglass v. Insurance Go. in regard to a statute, and in respect 
to a contract in the case of Eailroad Co. v. Maggard, the court 
saying: 

"As between the plaintlff and défendant, the debt beyond question foUowed 
the domicile of the plaintiff. That was its situs. But tbe indebtedness of the 
gamishee to the défendant did not foUow the plaintifC. Its situs was by con- 
tract flxed where the services were performed, and the payment to be made; 
and, if such clnim or indebtedness is property, in contemplation of the stat- 
ute, the situs of such property was in Kansas, and not in Colorado. Care must 
be talsen not to confound the indebtedness due from the défendant to the plain- 
tiff with that due the défendant from the garnishee. They hâve no relation to 
each other whatever. Each has its proper situs, regulated by law or contract 
or both. The courts of the state could not abrogate the contract of the gar- 
nishee with the défendant, and compel a différent performance." 

The plaintiffs refer to the cases of Eailroad Go. t. Barnhill, 91 
Tenn. 395, 19 S. W. 21, and Holland v. Eailroad Co., 16 Lea, 434, 
as sustaining their contention. Both cases were decided upon sub- 
stantially the same facts, but the question was discussed at length 
only in the Barnhill Case. The eminent judge delivering the opinion 
states the case as follows: 

"The facts upon which the defense'is made are as follows: That the Mobile 
& Ohio Railroad Company was chartered originally by the state of Alabama, 
then by the stàte of Mississippi, and then by the state of Tennessee; that the 
Indebtedness of the company to Joyner is for labor performed whoUy witKin 
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the State of Mississippi,' and under contract made In that state, and that he la 
a citizen of that state. Bamhill is a résident of Tennessee; and tlie gamlsh- 
ment process, which is In due form, was regularly served on the station agent 
of the railroad company at Ramer, In McNalry county, this state." 

Thèse cases are distinguishable from the one under considération 
in the fact that the garnishee corporation had also been created a 
corporation of the state of Tennessee, and was, theref ore, as the court 
thought, a résident and citizen of Tennessee, and not, in the court's 
A'iew, a nonresident; and it would seem that the décision in both cases 
was distinctly rested upon this fact. In the case at bar there is no 
question that the garnishee is a nonresident. To sustain jurisdiction,it 
would seem the court in the Bamhill Case necessarily held that the 
situs of the debt was with the garnishee debtor, and not the creditor; 
and such view bas been taken by other courts of high authority, and 
the décision in the Bamhill Case by a court of deserved distinction 
furnishes to that line of cases an authority of great weight. It is 
believed that the décision as to the situs of the debt is against the 
weight of authority, especially récent and well-considered cases; 
but it is not necessary to extend the inquiry on that point, for in a 
confiict of opinion in state courts I would decidedly incline to an 
agreement with the court of highest authority in the state. It 
is believed, however, that the opinion in the case is not in har- 
mony with the ruling in the courts of the United States in respect 
to the point on which the décision was distinctly based, as well 
as the resuit I think the question will possibly admit of further 
examination. In Eailroad Co. v. Bamhill, importance is apparently 
attached to the fact that the principal debtor might hâve come to 
Tennessee and sued the company for bis wages in the courts of 
Tennessee. But the action on any debt is transitory, and suit may 
be maintained in any jurisdiction where process can be served on 
the debtor. This is a question quite apart from the situs of the 
debt, where seizure of property takes the place of regular process as 
the basis of jurisdiction. In cases like this the question is not where 
the plaintiff may sue, but where the defendant's property is for the 
purpose of levy in the absence of personal process served. And 
again, could the servant hâve sued the Tennessee corporation? The 
court in this case, as in Holland v. Eailroad Co., refers to décisions 
of the suprême court of the United States to sustain the position 
that, while the railroad company was originally created under the 
laws of Alabama, it had also been created a corporation and citizen 
of the States of Tennessee and Mississippi; and Memphis & C. E. Co. 
V. Alabama, 107 U. S. 581, 2 Sup. Ct. 432, is cited as an authority. 
But does the court give full effect to this and similar décisions? 
It is to be borne in mind that the corporation in such cases remains 
a citizen of the state originally creating it, and becomes a new 
corporation of each state subsequently creating it, and that in each 
state it is a separate corporation of that state oniy, and a distinct 
légal entity and corporation from the corporation of the same 
or a différent name in each other state. Mr. Justice Gray, delivering 
the opinion of the court in the case just referred to, used this lan- 
guage: 

"The défendant, belng a corporation of the state of Alabama, bas no exist- 
ence in this state as a légal entity or person, ercept under and by force of ItB 
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Incorporation by this state; and, although also ineorporated In the state of 
Tennessee, must, as to ail Its doings within the state of Alabama, be consid- 
ered a citizen of Alabama, which uannot sue or be sued by another citizen of 
Alabama In the courts of the United States. Ohio & Mississippi R. Co. v. 
Wheeler, 1 Black, 286; Railway Co. v. Whitton, 13 Wall. 270, 283." 

And this proposition is clearly brought ont and àpplied in Naskua 
& L. R. Corp. V. Boston & L. E. Corp., 136 U. S. 356, 10 Sup. Ct. 
1004, and by tlie circuit court of appeals in the récent case of Rail- 
road Co. t. Roberson, 9 C. C. A. 646, 61 Fed. 592. And in the 
earlier case of Eailroad Co. t. Vance, 96 U. S. 450, Mr. Justice Harlan, 
stating the same proposition, said: 

"The Indianapolis & St. Louis Railroad Company, as lessee of the St. Louis, 
Alton & Terre Haute Railroad Company, was thus created, by apt words, a 
corporation in Illinois. The fact that it bears the same name as that given 
to the Company ineorporated by Indiana cannot change the fact that it Is a 
distinct corporation, having a separate existence, dérived from the législation 
of another state." 

The Nashville, Chattanooga & St. Louis Railway, a Tennessee cor- 
poratioii, became lessee of the Western & Atlantic Railroad, a line 
of rail:way owned by the state of Georgia, and the lessee corpora- 
tion was by statute of that state made a corporation of Georgia 
also, under the name of the Western & Atlantic Railroad Company. 
The suprême court of Georgia held that the corporation in Georgia 
was a new and distinct corporation, and that for a tort committed 
in the opération of the railroad that corporation àlone was liable, 
and suit could not be maintained against the Tennessee corporation 
(Railway Co. v. Edwards, 16 S. E. 347); and this décision was fol- 
lowed in Raili*oad Co. v. Roberson. The corporation, then, in Mis- 
sissippi was distinct from that of Tennessee, as much so for juris- 
dictional purposes as if it never had been created a corporation in 
Tennessee; and as to ail its acts and doings in Mississippi, and as 
to a transaction with an employé in which service was rendered 
wholly within that state, and the wages due there, it was a foreign 
corporation, and is to be so treated; and Joyner had no contract 
with the Tennessee corporation and no right of action against it. 
And the distinct and separate character of thèse corporations in the 
différent states is not lost or changed by the fact that they are under 
the same management. In Nashua & L. R. Corp. v. Boston & L. R. 
Corp., the court (page 373) says: 

"Identity of name, powers, and purposes does not create an identity of 
origin or existence, any more than any other statutes, alike in language, 
passèd by différent législative bodies, can properly be said to owe their 
existence to both. To each statute, and to the corporation created by it. 
there can be but one législative patemity." 

And (page 375): 

"There are many décisions, both of the fédéral and state courts, which 
establish the rule that, however closely two corporations of différent states 
may unité their Interests, and though even the stookholders of one may be- 
come the stockholders of the other, and their business be conducted by the 
same directors, the separate identity of each as a corporation of the state by 
which It was created, and as a citizen of the state, Is not thereby lost." 

The case was, then, for ail légal purposes, it would seem, exactly 
like the one at bar, both garnishee and principal debtor being non- 
residents, and there was no property or res within the jurisdiction. 
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This must be so, or confusion and conflict would enSue; for if, on tlie 
facts in the Barnhill Case, the res was within the jurisdiction of the 
Tennessee court, and subject to seizure, it was equally so in Alabama, 
and, a fortiori, so in Mississippi. It certainly cannot be main- 
tained that the situa of this debt was at the same time in ail of thèse 
States, and, as the suprême court of Colorado in the récent case 
cited stated: 

"If sueh fund could be reached by service of gamishmont papers in this 
State, it must be obvlous that the plalntiff could hâve attached by garnishee 
proceedings at any station on its Une vs^here it had an agent, upon the theory 
that the claim was ambulatory, and had a situs in the oflice of each agent, re- 
gardless of location." 

And so in Alabama. I hâve not thought it necessary to refer to 
the contract in the Barnhill Case, as flxing the situs in Mississippi, 
nor to extend the inquiry at ail in that direction. 

The case in hand, being instituted in this court, involves the ques- 
tion how far the remedy by attachment is available in the courts 
of the United States in the exercise of original jurisdiction. It 
avoids possible confusion to keep in mind the distinction between 
cases wherein the validity of attachment proceedings in state courts 
is considered, as in Copper v. Eeynolds and Pennoyer v. NefE, and 
those in which the question of the extent tp which the courts of 
thé United States can entertain jurisdiction of an attachment suit 
is discussed, as in Toland v. Sprague, 12 Pet 300, and Ex parte 
Railroad Co., 103 U. S. 794. No législation of congress bas pro- 
vided or attempted to provide an attachment remedy in the fédéral 
courts like those existing by statute in the states, except to the 
extent noticed further on. And the provision, "But no person 
shall be arrested in one district for trial in another in any civil ac- 
tion before a circuit or district court," has been continued without 
interruption in ail the judiciary acts from that of 1789 to the cor- 
rected act of 1888. Process served on the défendant within the 
district, or voluntary appearance, is necessary, and the process of 
foreign attachment cannot give jurisdiction without such service 
or appearance. Toland v. Sprague, 12 Pet 300; Pollard v. Dwight, 
4 Cranch, 424; Chaffee t. Hayward, 20 How. 208. Tlie décision in 
Toland v. Sprague was not questioned as being the settled rule un- 
til the act of 1872, re^enacted in the Revised Statutes (section 915), 
which is as follows: 

"Sec. 915. In common-law cases in the circuit and district courts the plaln- 
tiff shall be entitled to similar remédies, by attachment or other process, against 
the property of the défendant, which are now provided by the laws of the 
State in which such court is held for the courts thereof ; and sueh circuit or 
district courts may, from time to time, by gênerai rules, adopt such state laws 
as may be In force in the states where they are held in relation to attachments 
and other process: provided, that similar preliminary aflidavits or proofs, and 
similar security, as required by such state laws, shall be first furnished by the 
party seeliing such attachment or other remedy." 

It has been held, however, that this act does not confer upon 
United States courts jurisdiction to entertain suits by the process 
of foreign attachment, and that the statute and any rule adopting 
the state laws do not give a circuit or district court power thua to 
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aequire jnrisdiction over a person net a résident of the district, nor 
served with process therein. Ex parte Bailroad, 103 U. S. 794; 
Chittenden t. Darden, Fed. Cas, No. 2,688; Anderson v. Shafler, 10 
Fed. 266; Boston Electric Co. v. Electric Gaslighting Co., 23 Fed. 
838; Harland v. United Lines Tel. Ce, 40 Fed. 308; Treadwell v. Sey- 
mour, 41 Fed. 581. The restriction has been held not to apply to a 
suit removed into a circuit court of the United States f rom the state 
court Bank v. Pagenstecher, 44 Fed. 706. This limited power of 
the courts of the United States alone might hâve been examined, 
and the case under considération adjudged, under that aspect of 
the question. But the faôts to be stated justifled, it was thought, 
a somewhat extended examination of the subject, and a review of 
the leading cases. The United States circuit court for this dis- 
trict is held in the city of Chattanooga, situated near the line of 
Tennessee and the corner lines of Georgia and Alabama, and ques- 
tions of the character hère involved are presented often. It is well 
known personally to older members of the bar of this city that 
prior to 1870, when a citizen of the state of Georgia found the ex- 
emption laws of his own state an obstruction to exécution against 
his poor neighbor, he only waited patiently and vigilantly until the 
neighbor came to this city to market produce or barter transported 
by wagon, and then appeared promptly on the ground with an at- 
tachment issued from the state courts based on nonresidence. 
Seizure and sacrifice of property, with expense and wrong of the 
most répugnant form, followed. The gênerai assembly interfered, 
and the act passed is found in section 4193 of the Code (Mill. & V.) 
as fallows: 

"4193. When the debtor and creditor are both nonresidents of this state, and 
résidents of the same state, the eredltor shall not hâve attachment against the 
property of hîs debtor unless he swear that the property of the debtor has been 
fraudulently removed to this state to évade the process of law in the state of 
their domicile or résidence." 

This statute to a large extent suppressed the existing abuse. An- 
other similar perversion of légal process still exists in the local 
justice of the peace courts, in violation of the intent and purpose of 
the act. Where a citizen of Georgia has a debt against another 
citizen of the same state in the employment of a corporation operàt- 
ing a railway into this state, and desires to évade the exemption 
laws and the above statute, the debt is transferred pro forma to a 
friend or collection agent in this city, and garnishment proceeding 
in the name of the latter is instituted, with notice to the foreign 
corporation's local agent. The amount is small, and the expense 
of coming to this state to défend is considérable, and out of ail 
proportion to the debt involved. The laborer is practically power- 
less. There is hère an entire want of everything real and substan- 
tial to support jurisdiction. The case goes practically without dé- 
fense, and sheer conflscation and petty oppression resuit. 

In the Nebraska case, referring to the fact that an unwarranted 
exercise of jurisdiction in thèse cases may resuit in compelling the 
garnishee to pay the debt twice, Judge Maxwell characterized the 
resuit as "abhorrent to our sensé of justice," and thèse terms fitly de^ 
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scribe the abuse just mentîoned. And on tbe facts of the Barnhili 
Oase, while the suprême court of Alabama, foUowing its own de 
cisions, would hâve denied jurisdiction, the suprême court of Mis 
sissippi, consistently with its own rulings, would hâve sustained 
its own jurisdiction, and the proceedings in Tennessee, bcing, in 
that court's opinion, without jurisdiction, would hâve been no bar 
to a recovery by Joyner, and the garnishee could be thus compelled 
to pay a second time; and in an affair of magnitude this is probably 
what would happen. In Joyner's case it is not dilScult to suppose 
that he would practically be put to an élection between his rights 
and his position, and in such alternative, the amount being small, 
would give up the former. The courts holding the better opinion 
on the question, in dealing with thèse cases, recognize and give 
effect to the proposition that the principal parties to the litifration 
are the plaintiff on one side and the principal debtor on the other, 
and that the position of the garnishee is practically that of a mère 
trustée. In some of the cases sustaining jurisdiction, the discus- 
sion treats the garnishee as if sued in respect of a liability of the 
garnishee's own, while the real défendant to be seriously afïected 
by the resuit is given a secondary position. In such cases process 
fitatutes are cited which affect the mode of acquiring jurisdiction 
of the foreign corporation in respect to a right asserted against it 
alone, and thus qUite a strong case is made against the garnishee. 
As the case turns on the question of jurisdiction, I do not flnd it 
necessàry to consider the point of giving efifect in the Tennessee 
forum to the exemption laws of the state of Georgia, and the ques- 
tion is apparentlv settled in this state. Carson v. Railroad Oo., 88 
Tenu. 646, 13 S. W. 588. 
The conclusions reached are: 

1. That a suit by attachment in the ordinary or garnishment 
form cannot be maintained in the courts of the United States with- 
out Personal service on the principal défendant or his voluntary ap- 
pearance. 

2. That, where both garnishee and the principal debtor are non- 
residents of this state, and the debt, such as wages due, is payable 
in the state of their résidence, there is no property within the state, 
and the courts of the state and the courts of the United States for 
such state are without jurisdiction to proceed by attachment, and a 
judgment based on such attachment is an absolute nullity. And 
this rule applies fully to the case of wages due by a corporation 
of another state to its employé, a résident of such other state, under 
contract of employment there made, and is not affected by the 
fact that a foreign railway corporation, without being incorporated 
in this state, extends its railroad into this state, and is subject to 
suit by process on its local agents. 

3. That a debt in ordinary form, or in the form of wages due f rom 
one nonresident of the state to another nonresident of the same 
state, is payable as matter of law or by légal implication in such 
other state in the absence of a place âxed by the contract, and in 
such case there is no property in the state subject to levy or seizure. 
The pétition is, for want of jurisdiction upon both grounds, dis- 
missed, with costs. 
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IMPERIAL FIEE INS. CO. OF LONDON v. HOME INS. CO. OF NEW 

OKLBANS. 

ROYAL INS. CO. OF LIVBRPOOL v. SAME. 

(Circuit Court 6f Appeals, FifUi Circuit June 17, 1895.) 

Nos. 370 and 371. 

1. Rein8tj*anoe— Description of Risk. 

The H. ïns. Co. applied to tJie I. Ins. Ce. and tlie R. Ins. Co. for re- 
insurance o£ a part of its risk upon cotton. Tliereiipon policies weie 
issued to It by itie I. and R. companies reinsuring part of its risk on 
tbe property, described by a slip, pasted on the policies, as "cotton in 
baies tlierr OAVD or held by thein in trust or on commission"; such slip 
also contalnlng an agreement that the company should be llable only 
for such proportion of the loss as the sum insured bears to the cash 
value of tiie whole property Insured. Another slip was also attached to 
the policies, providlng that they should be subject to the saine rlsks, con- 
ditions, valuations, indorsements, asslgnments, and mode of settlement 
as were or should be assumed or adopted by the H. Ins. Co., and the loss, 
if any, should be payable pro rata at the same time and In the same mau- 
ner as by that company. The policies of relnsurance ran for a year, and 
many of the policies issued by the H. Co. were issued isubsequent to the 
reinsurance, as was contemplated at the time. Part of such iwlicies con- 
tained the colnsurance clause, and part did not. jïeM, that the limitation 
contained In the first-mentioned slip had no application to reinsurance; that, 
by the provision in the second slip that the policies of, reinsurance should 
be subject to the same risks, etc., as were assumed by the H. Co., the 
reinsuring companies agreed to be bound by any contract it might make, 
and that such reinsuring companies were responslble for the loss sufCered 
by the H. Oo. on Its policies without the colnsurance clause, as weU as 
those containing it. Per McOormick, Circuit Judge, and Bruce, District 
Judge. 

2. tJAME. 

Held, that the words "subject to colnsurance clause," In the applications 
of the H. Oo., were a material part of the description of the risk upon 
which reinsurance was sought, an<i that the reinsuring companies were not 
liable for the loss sustained by the H. Co. on policies not containing that 
clause. Per Pardee, Circuit Judge, dissenting. 

Appeal from tlie Circuit Court of tiie United States for the Eastern 
District of Louisiana. 

Thèse were actions by the Home Insurance Company of New 
Orléans against the Impérial Fire Insurance Company of London 
and the Royal Insurance Company of Liverpool upon policies of re- 
insurance. Judgment was rendered for the plaintiff in the circuit 
court. Défendants appeal. AfBrmed. 

E. H. Farrar, B. F. Jonas, E. B. Kruttschnitt, Hewes T. Gurley, 

W. A. Blount, A. C. Blount, Jr., and D. B. H. ChafEe, for appellants. 

R. H. Browne, B. F. Choate, and Thomas J. Semmes, for appellee. 

Before PARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

McCOÈMICK, Circuit Judge. Thèse cases will be considered to- 
gether in this opinion. The appellants, the Royal Insurance Com- 
pany of Liverpool and the Impérial Fire Insurance Company of 
London, will be referred to, respectively, as the Royal and the Im- 
périal, and the Home Insurance Company of New Orléans, the appel- 
lee in each case, will be referred to as the appellee. 
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In November and December, 1891, the appellèe applied to the ap- 
pellants for reinsurance, and duly rèceived tlie respective policies 
which are the subjeets of this litigation. The applications to the 
Eoyal wère made on printed forms, with certain blanks fllled in writ- 
ing. The application to the Impérial does not appear to bave been 
in writing, but was substantially to the same effect as those made to 
the Royal, the features of which material to note hère were and are 
that the applicant warranted to retain |25,000, and described the 
property applicant had insured as "cotton subject to coinsm'ance 
clause." The Royal bas now abandoned any contention on the ré- 
tention clause. The Impérial still insists on its construction of that 
clause, but the proof abundantly supports the action of the circuit 
court on the issues made on the warranty by the Home to retain 
f 25,000 or more on the risk. During the life of thèse policies of co- 
insurance, a large amount of the cotton was destroyed by fire. At 
the time of the ûre, the appellèe had written and in force, on the 
cotton subject to the fire, policies with the coinsurance clause to 
the amount of f 97,700, and policies without the coinsurance clause to 
the amount of |25,000. The loss on the cotton covered by the flrst- 
named class of thèse policies was $38,707.58, and the loss on the 
other exceeded the amount of the policies. There is substantially no 
issue as to what were the actual facts as to the contracta and the 
loss; and there can be no dispute that, if the contention of the ap- 
pellèe as to the construction of the contract of coinsurance is cor- 
rect, the decree of the circuit court should be afSrmed. Having found 
that its construction of the rétention clause is correct, it only ro- 
mains to consider the other clauses of the policies on which issue is 
joined. The judgment and decree of the circuit court con.strue thèse 
clauses in favor of the appellèe, and a majority of the judges of this 
court concur in that conclusion, The questions hère involved are so 
well stated, and the authorities, so far as any authority exista bearing 
on the question, are so soundly applied, and the argument so full, 
fair, and well expressed in the brief of counsel for the appellèe, that, 
in justice to ourselves and to him, we must adopt and use his reason- 
ing almost literally, and to substantially the full extent that he has 
advanced it, there being left little or nothing to add to or qualify 
what he has said : 

It is urged that the défendants are not liable for the losses paid by the 
plaintiff to Frankenbush and Borland, because the policies Issued to them di3 
not contain the coinsurance clause. It is urged that the two slips pasted on 
the policies of reinsurance are descriptive of the risk assumed by the re- 
insurer. The défendants are driven to take this ground because the reinsurer 
has insured the liability of the original insurer, whatever that be, unless in the 
coutract of reinsurance there can be found some clause whereby the reinsurer 
stipulated that it assumed no risk, unless the original Insurance contract con- 
tained the co-insurance clause. It is observed that the policies of reinsurance 
bear the following dates: That of the Impérial is dated November 23, 1891, 
and those of the Uoyal dated November 12, 1891, and December 26, 1891. The 
Frankenbush and Borland policies are dated: October 12, 1891; November 19, 
1891; February 9, 1S92; February 11, 1892; February 26, 1892. Only one of 
the policies is dated before those of the Royal, and only two are dated before 
that of the Impérial Three of them are dated after ail of tlie policies of re- 
insTirance were issued. The description of rhe risk in the reinsurance policies 
is that the Home Insurance Company are insured on $10,0(X) of their liability 
«8 insurers ùnder their various policies, issued to varions parties, for varlotns 
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amounts, and coverlng as foUows: Ten thousand dollars on cotton in baie» 
their own or held by them in trust or on commission whlle contalned In the 
yard No. 1, Shlppers' Press, New Orléans, La. A part of this description is 
clearly Inapplicable to tlie reinsurance, for the words "their own or held in 
trust or on commission" hâve no meanlng as between the insurer and the re- 
insurer. The cotton itself was not the subject of Insurance as between the 
insurer and reinsurer, but as between them the subject of Insurance was the 
liability of the insurer, as an insurer, on cotton In yard No. 1, Shippers' Press, 
owned or held in trust by the original insured. Now, this pollcy was issued to 
last for a year, and was intended to cover qny liability that the insurer dur- 
ing the year might assume as insurer of cotton in the designated press. It 
was not restrlcted to liability then esisting, but extended to future liability 
which might be incurred by the Home Insurance Company on cotton in the 
Shippers' Press, yard 1. What was the stipulation as to the rlsk assumed by 
the reinsurer? He agreed to cover any rlsk which the insiirer might be will- 
ing to take, for that is the meaning of the words, "This policy to be subject 
to the same rlsks, conditions, valuations, indorsements, and modes of settle- 
ment as are or may be assumed and adopted by the reinsured, and the loss, if 
any, payable pro rata at the same time and in the same manner as by said 
Company," etc. Any printed stipulation having référence to the property itself, 
or the cash value thereof, cannot be applied to the contraet of reinsurance be- 
tween the reinsurer and the xelnsured, because the property is not the sub- 
ject-matter of their contraet. 

It is tnie that the contraet of reinsurance must apply to the subject-matter 
of Insurance specifled in the original pollcy; that is to say, to cotton in Ship- 
pers' Press, yard 1, and to risks of the same kind as those specifled in the 
original pollcy. In other words, if the original policy is a contraet of Insur- 
ance against loss by flre, the reinsurance must be against loss by flre, and not 
against loss.by tempests or storms on land or at sea. But the spécifie risk in 
the policy of reinsurance need not be identical with that in the original pol- 
icy; that Is to say, an. original Insurance may be efifected on a vessel for six 
months, with use of ail of the ports of the world except those of Texas. The re- 
insurance may be for a single voyage within the bounds not prohibited, and for 
a less amount. This was decided in the case of Philadelphia Ins. Co. v. Wash- 
ington Ins. Co., 23 Pa. St. 250. Sucb is the law in the absence of stipulations 
contalned in the lower printed slip annexed to the policies sued on. That slip 
provides that this policy is to be subject to thesame risks, conditions, aad valua- 
tions, indorsements, etc., that are or may be assumed or accepted by the orig- 
inal Insurer. Hence reinsurance under thèse policies Is reinsurance against 
any of the flre risks assumed by the original insurer, in any of its policies 
on cotton in Shipper's Press, yard 1, and on the same conditions as those 
contalned In any of the original policies issued by the original insurer, to the 
original assured, on cotton thus located. This clause gives to the original in- 
surer the privilège of taking such risks on cotton in the designated place as it 
may choose. The reinsurer says: "I will reinsure whatever contraet you make, 
and, to protect me from any imprudence on your part, you must retain at 
least $25,000 on the same risk." This is the view taken of this clause by the 
suprême court of Massachusetts in Manufacturers' Pire & Marine Ins. Co. v. 
Western Assur. Co., 145 Mass. 424, 14 N. E. 632. The court said: "It is often 
doubtful how far provisions which relate to the conduct of an assured person 
as gênerai owner of that which is the subject of the contraet shall be given 
effect in a policy to indemnify against a risk which the assured bas taken upon 
the property of another. • * • The nature of the risk against which It in- 
sured, if there was no spécial stipulation pertaining to it, would suggest 
troublesome questions with référence to the applicability of thèse provisions 
of this peculiar kind of Insurance, some of which It might be neeessary to 
décide." But, In connection with the statement of the risk, the foUowing sen- 
tence was inserted, which relieves the court of this difflculty: "This policy to 
be subject to the same risks, conditions, valuations," etc., "as are or may be 
assumed or accepted by the insured company," etc. The language of the 
clause is almost identical with the language used in the lower slip or rider 
attached to the policies sued on in thèse cases. The court said: "By this lan- 
guage the défendant bound itself by what had been doue, and by what might 
be assumed and adopted by the plaintiff, properly pertaining to the risk which 
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it was reinsuring. This agreement rendered nugatory many printed portions 
of the pollcy in wliicli it was Inserted. Tliis was siwcial and peeuliar, pertain- 
ing directly to the subject-matter of the contract, and it controlled those parts 
of the pollcy whlch were Inconsistent wlth it It assumed knowledge on the 
part of the défendant of ail the tenns and conditions of the plaintifC's pollcy, 
and it implied that the plaintiff, as original Insurer, might properly assume or 
adopt risks, conditions, etc., without materially changlng the nature of the 
llability ereated by the original pollcy," This was a case of reinsurance of a 
fire risk on a particular factory, which had been assumed by the reinsured 
Company, and the number of the policy designating the risk was inserted in 
the contract of reinsurance. The court of appeals of New York, in the case of 
Jackson v. Insurance Oo., 99 N. Y. 129, 1 N. E. 539, confirms the doctrine of 
the Massachusetts court. Justice Danforth says: "The reinsurer had no prop- 
erty rlght in the subject Insured by them, but, by underwriting the policy, 
rendered themselves liable to loss from fire, and they thereby aequired an in- 
surable interest to the estent of that liability. But it was in relation to the 
péril only against whlch they had Insured. It Is that to which their request 
for reinsurance applied. By it they In effect say, as insurers: 'We hâve un- 
dertaken to carry a risk which as taken by us is as foUows: It amounts to 
$4,500, and we ask Indemnity against a portion of it' It is not pretended that 
they did not state the risk literally as they had taken it and it was in fact 
described in their policy in terms similar to those used in the policy of re- 
insurance. The case may, indeed, be taken In like manner as if they had ex- 
hibited to the défendants the original policy, and the défendants had indorsed 
upon it an assumption of the risk of $1,500." In both of thèse cases the re- 
insurance applied to a spécifie original policy of Insurance, designated by num- 
ber in the contract of reinsurance. In those cases the original contract of 
Insurance had been made before the reinsurance contract. In this case most 
of the original Insurance was subséquent to the contract of reinsurance, and 
none of the policies of insurance originally issued, prior to the contract of re- 
insurance, are designated by numbers or otherwise. The original policies of 
insurance are not only not described in the contract of reinsurance, but the 
contract covers a period of one year, and it contemplated subséquent insur- 
ance. It also contemplated that exlstlng policies might expire, and new poli- 
cies be made. Other insurance was permitted by the reinsurer. 

How was it possible to describe thèse future contracts of insurance, intended 
to be covered by the reinsurance? They could not be described except as to 
the speeies of property, and the locality thereof, and therefore the reinsurer 
sald to the reinsured: "We will protect you against any loss ou cotton In 
Shipper's Press, yard 1, whlch you may assume as insurer; and we agrée 
to accept the terms and conditions you may make wlth your customers, but 
you must not throw the entire risk on us. Although we permit you to make 
other reinsurance, yet you must retain, as insurer, a liability of at least $25,000 
on the risk which we take; and, in case of loss, we flx the proportions in 
whlch we are to make payment. For that purpose, we put in the following 
stipulation: 'This policy to be subject to the same risks,' etc., 'as are or may 
be assumed by the reinsured company, and the loss, if any, payable pro rata 
at the same time and In the same manner as by sald company,' " etc. The 
court of appeals of New York, in Blackstone v. Insurance Co., 56 N. Y. 107, 
say that, "by vlrtue of this clause, the défendant is not bound to pay the full 
amount reinsured by its policy, but only such proportion of the amount of 
the loss as Is In the ratio of the amount of reinsurance to the amount orig- 
inally Insured. Thus, the defendant's reinsurance being for half of the amount 
of the original insurance, the défendant Is to pay half of the loss." The agree- 
ment to pay pro rata wlth the original insurer whaterer liability may be as- 
sumed is entirely inconsistent wlth the clause provldlng for a différent basis 
of liability, and it has no application to reinsurance, which does not cover prop- 
erty, but covers only the insurable interest of the reinsured, growlng ont of 
his liability as Insurer. In the Massachusetts case (145 Mass. 424, 14 N. H. 
632) it was held that the clause requiring the written consent of the company 
to a change in the title or possession of the property insured had no applica- 
tion to a reinsurer, and no notice of such change need be given to him. Il 
sufllced if such change was assented to by the original insurer. In Uzielli v. 
Insurance Cto., 15 Q. B. Div. 13, it was held that the reinsurer was not en- 
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tltled to notice of abandonment, though the primitive Insured inay hâve aban- 
doned to hls Insurer. The court quote Phillips oli Insurance and Hastie v. De 
Peyster, 3 Gaines, 196. In that case Chief Justice Kent says: "The reinsurer 
bas no connection or concem with the first Insurance, and Is at ail tlmes bound 
to Indemnify his own assured when the other can show that he has been damnl- 
fied In conséquence of the flrst Insurance." Mr. Justice Livlngston says there 
was no privity at ail between the primitive assured and the reinsurer. In the 
UzielH Case, just referred to, It was held that the suing and laboring clause 
In an original Insurance policy and in the policy of reinsurance has no appli- 
cation to relnsttters. ïhat clause provides that. In case of loss or misfortune, 
It shall be lawful for the assured, his agents, factors, etc., to sue, labor, and 
travel in and about the safeguard, défense, and recovery of the goods, etc., 
and the ship, wlthout préjudice to this Insurance, to the charges whereof the 
Insurers agrée to contribute. In that case the reinsurance was for £1,000, but 
the loss, as between the Insurer and the assured, was 112 per cent, because 
the loss was 88 per cent., and the expenses incurred, when added to the loss, 
made the original Insurer responsible for 112 per cent., that Is to say, 88 per 
cent, of the sum underwritten, plus the expansés. The court said: "The plaln- 
tiffs seek to recover 88 per cent, which the French company hâve paid for a 
total loss, and they seeli to recover more under the suing and laboring clause 
in the policy. Now, In the iwUcy sued on, the ship, as between the plaintlffs 
and the défendants, is Insured at £1,000. The policy itself Is declared to be a 
reinsurance, and also it contains the suing and laboring clause. If it were 
not for the clause whereby the défendants were rendered subject to the same 
terms, clauses, and conditions as were contained in the original policy, and 
were to pay as might be paid thareon, the plaintifCs, in my opinion, would be 
entitled to recover only 88 per cent, etc. • • * The plaintifEs rely, however, 
upon the spécial clause, whereby the défendants hâve undertalien to pay as 
the French company shall hâve paid; and under this clause they are en- 
titled to recover any sum not exceeding £1,000." The spécial clause referred 
to is. In the main, similar to that contained in the lower slip of the pollcles 
sued on. The défendants in this English case were reinsurers of the French 
company, which Itself was a reinsurer of English underwriters. In this case 
It will be observed that, though the suing and laboring clause was a part of 
the policy of reinsurance, the court held it had no application to the reinsurers. 
Why? For no other reason than that the reinsurer does not Insure the owner 
of the ship, but the insurable Interest of the insurer. Hence that interest Is 
the loss that the insurer might sufCer under the policy issued by him, and the 
master of the roUa said the suing and laboring in that case for the safeguard 
of the ship was not by the assured vmder the policy of reinsurance, but by the 
assured under the original policy, for the ship was not Insured under the re- 
insurance policy. So totally distinct is the original Insurance from the re- 
insurance that the premium of reinsurance may be less or greater than that 
of the original Insurance, as well as the extent of the risli. 

The most Instructive case on the subject is the most récent,— Faneull Hall 
Ins. Co. V. Liverpool & L. & G. Ins. Co., 153 Mass. 70, 26 N. B. 244. The 
reinsurance policy in that case contained a clause similar to that in the lower 
slip attached to the policles sued on, to wit: "This policy Is subject to the 
same rislis, conditions, mode of settlement, and, in case of loss, payable at 
the same time and in the same manner, as the policles reinsured." The court 
said that many of the provisions in the printed blanlî would be inapplicable, 
and quotes one provision at the very commencement of the blank, viz.: "This 
company shall not be liable beyond the actual value of the insured property at 
the time any loss or damage happeus." This, said the court, does not measure 
the defendant's liability under the contract of indemnlty. Under that, it may 
be liable, not only for the amount of the original loss, but for the costs and 
expenses incurred by the German-American Company, in defending Itself 
against Chauncy's suit Again, in speaklng of the provision quoted above, the 
court says: "We thlnk this provision means, not that the varions terms in the 
reinsured policy as to the risk, conditions, mode of settlement, and time and 
manner of payment in case of loss are Incorporated with and f orm part of the 
«ontract for Indemnlty,— so that, for instance, claims by the plaintif! upon the 
défendant shall be settied by arbltration, or the plaintilï shall submit its books 
to the Inspection of the défendant, or shall bring suit withlu one year,— but 
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that the reinsured or original policies furnlsh in thèse and other particulars the 
basis upon which the çontract of indemnity stands, and that in ail deallngs 
wlth the original Insured the provisions of the policy issued to him are to be 
observed." The objeet of the eomsurance clause is to make the owner of the 
property carry a part of the risk, unless he Insures to the fuU value of his 
property. The purpose is to compel the owner of property to take out policies 
to the full value of his property, and pay premlums on such full value; where- 
as the rétention clause in policies of relnsuranee is intended to discourage and 
prevent full reinsurance, and is, ta fact, a coinsurance clause as between the 
reassured and his reinsurer; for the rétention clause Is a çontract between the 
insurer and his reinsurer that the original insurer will not efCect reinsurance to 
the estent of his entire liability, but will carry himself a part of that lia- 
bility, and the part to be carried was fixed in this case at not less thau $25,000. 
Hence the rétention clause— the coinsurance clause as between the reassured 
and the reinsurer— is intended to accomplish an objeet totally différent from 
the objeet Intended to be secured by the coinsurance clause in the primitive 
policy issued to the assured. 

It is therefore plain that the clause in the upper slip or rider attached to the 
policies of reinsurance bas no application yvhatever to reinsiu-ance. That 
clause provides "that this company shall be liable for only such proportion of 
the whole loss as the sum hereby insured bears to the cash value of the prop- 
erty hereby insured." No property whatever is insured by the reinsurer. His 
policy applies to a liability of the original insui'er, arising out of his Insur- 
ance of the property, and this liability is the incorporeal subject-matter of the 
reinsurance çontract, and is collatéral to the property. If the above-quoted 
clause were applicable to reinsurance, the liability of the Impérial Company 
on its policy for $10,000 would be only $833.33, or one-twelfth thereof, inasmueh 
as the amount insured ($10,000) is one-twelfth of $120,000, which sum, for the 
purpose of illustration, is assumed to be the total value of the cotton insured. 
This resuit is almost absurd in the face of an agreement contained in the pol- 
icy of reinsurance that "this company will be liable in case of reinsurance for 
the loss sustained only in the proportion which the sum reinsured shall bear 
to the whole stim covered by the reinsured company." Besides, there is an 
express pro rata clause in the lower slip attached to the policy which provides 
for pro rata payments to be made by the reinsurer, at the same time and in 
the same manner as by the Home Company. Xt is apparent that, in case of 
reinsurance, the value of the property is abandoned as a test of proportionate 
liability, and in place thereof is substituted the proportion which exists be- 
tween the amount of insurance carried by the reinsui-er and the total amount 
of insurance carried by the primitive insurer. This is necessarily the case, as 
the property is not insured by the reinsurer; the liability of the primitive in- 
surer, in respect of the property, belng the subject-matter of the reinsurance 
çontract. The coinsiu^nce clause cannot be said to be descriptive of the risk 
as between the reassured and the reinsurer, because the risk which the re- 
insurer takes is the risk described in the original policy, whatever that may 
be, unless some clause can be found in the reinsurance çontract which express- 
ly varies that description. We find no clause in the reinsurance policies which 
varies or modifies the risk as assumed by the original insurer. The complaint 
is not that any clause in the reinsurance policy bas been violated by the Home 
Company, but that the Home Company did not insert the coinsurance clause 
in Its çontract with the primitive assured. 

This reduces the case to one of misrepresentation or concealment. No aver- 
ment in the auswers is made on which such a défense can be based. Indeed, 
such a défense is inconsistent with the answers, which assert that the coinsur- 
ance clause is contained in the policies sued on, and treat as such that part 
of the policy which déclares that the insurer shall be liable for only such 
proportion of the whole loss as the sum Insured bears to the cash value of 
the whole property at the time of the fire. The answers insist that ail the 
terms of the çontract between the parties are to be found in the policies of 
reinsurance. We need not, therefore, go beyond thèse policies to détermine 
the rights of the parties, and hence no case of concealment or misrepresenta- 
tion is presented by the pleadings. 

The défendants claim that the clause just quoted is the coinsurance clause, 
a.nd that their liability is for only "such proportion of the whole loss as the 
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Bum Insured beats to the cash value ot the whole property Insured." It ap- 
pears to us that thls clause bas no application to lelnsurance, and is Incon. 
slstent wlth the pro rata clause, whlch provides that the rdnsurance is sub- 
ject to the risk specified in the original policy, and that the reinsurer is to pay 
the loas pro rata with the reinsured. 

It is urged that one of the applications for reinsurance expressly 
asks for reinsurance subject to coinsurance, and appellants insist 
that this is not only a material but the most material of the descrip- 
tions of the risk, "because, at the time when the contracts of re- 
insurance in this cause were entered into, the market rate charged 
in the city of New Orléans upon policies on cotton, and containing 
the coinsurance clause, was one per cent., whilst policies not con- 
taining such a clause upon the same product commanded a premium 
of one and one-half per cent. In other words, it cost fifty per cent, 
more to obtain Insurance without the coinsurance clause than with 
it" Let us see. Frankenbush and Borland had, to use round 
numbers, $60,000 worth of cotton. They lost, still using round num- 
bers, 130,000 worth of their cotton. On this they had $25,000 of 
Insurance without the coinsurance clause, for which they paid 1^ 
per cent premium, amounting to |375, and got $25,000 on their poli- 
cies. Now, with that amount of property and that amount of loss, 
how much coinsurance must they hâve had to get $25,000 in- 
demnity? The indemnity received was flve-stxths of the loss. To 
hâve received a like amount under coinsurance policies, they must 
hâve had policies written nominally for flve-sixths of the value of 
the property insured ; that is to say, to the amount of $50,000, which 
at 1 per cent on the amount nominally written would hâve cost 
them $500 instead of $375. This is basing our calculation on the 
facts of this case. The proof shows that Mr. Borland is a director 
in the Home Company. It also shows that he would not accept co- 
insurance policies on his cotton at risk. It shows that another firm 
of cotton factors, who took more Insurance in the Home on cotton 
thau ail other persons combined, would not take coinsurance poli- 
cies. It is not contended or suggested that they are not as binding 
according to their terms as other policies, or that they présent any 
difficulty in the matter of adjustment. We incline to think that 
those who preferred polioies without the coinsurance clause were 
justiâed in resting their choice on the knowledge they had that 
such Insurance was the cheapest Therefore, in addition to the 
reasoning of Mr. Semmes, which we hâve above adopted, we suggest 
that considered as a représentation, the materiality of the words 
"subject to coinsurance" is not made to appear by the proposition 
we hâve quoted frora the brief of appellants' counsel, which is the 
proof text of their discourse. It seems to be clear that the purpose 
of the coinsurance clause is to stimulate full Insurance. This be- 
ing the chief object, Insurance companies can hardly claim that it 
opérâtes to lessen the moral hazard. It manifestly cannot affect 
the physical hazard. The fact that some of the appellee's policies 
did not hâve the coinsurance clause cannot therefore be relied on 
as a concealment though "ail the authorities, concerning matters ot 
tnsurance, concur in the position that, if the concealment is material, 
it will avoid the policy, notwithstanding the assured did not in- 
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tend to commit any fraud. The suppressio veri may happen by mis- 
take, and be entirely without fraudulent intention; still tbe under- 
writer is deceived, and tlie policy is thus void, for the very plain 
reason that the risk run is really différent from the risk understood 
and intended to be run at the time of the agreement A con- 
cealment which is only the efEect of accident, inadvertence, or mis- 
take, is equally fatal to the contract as if it were designed. The 
principle is that if the party proposing insurance conceals anything 
which may influence the rate of premium which the underwriter 
may require, although he does not know that it would hâve that ef- 
fect, such concealment entirely vitiates the policy. By a material 
f act is meant one which, if communicated to the underwriter, would 
induce him either to décline the insurance altogether, or not to 
accept it unless at a high premium." Ang. Ins. § 175. Within 
the meaning of the authorities, it was not material, even if it can 
hâve relation to the contracts of reinsurance herein involved. 
The decree of the circuit court in each case is afl8rmed. 

PAEDEE, Circuit Judge (dissenting). In a reinsurance policy the 
description of the risk reiasured is just as material as is the descrip- 
tion of the property insured in an ordinary policy. False représenta- 
tions affecting the risk reinsured hâve the same efEect as false repré- 
sentations affecting the property insured. There were two several 
applications made by the Home Insurance Company to the Royal 
Insurance Company upon which the policies in this suit were issued. 
The first, in November, 1891, was for reinsurance, wherein the exact 
risk insured by the Home and desired to be reinsured was preeisely 
set forth, as foUows: 

"4,524,712. 

"On $10,000 of their Uabillty as Insurers under their Policy No. VARI- 

OUS Issued to VARIOUS PARTIES For $ VARIOUS 

for a term of 1 ÏE. from NO V. 12/95. Rate 1%, and covering as fol- 

lows: 

"$10,000 on eotton in baies, their own or held by them In trust or on com- 
mission, while contained in the Yd. 1, Shippers' Press. 

"And It is agreed and understood to be a condition of this insurance that 
this policy shall not apply to or cover any eotton which may at the time of 
loss be covered in whole or part by a marine policy; and it Is further agreed 
to be a condition of this policy that only actual payment, by checli or other- 
wise, for eotton purchased, shall constitute delivery of eotton from the seller 
to the buyer; and it is further agreed that tickets, ehecks, or receipts deliv- 
ered to bearer shall not be considered aa évidence of ownership ; and it is 
further agreed that this eompany shall be liable for only such proportion of the lehole 
loss as the sum hereby insured bears to the cash value of the whole property hereby in- 
sured at the time of flre. 

"Other Insurance permitted without notice, iintil required. 

"Attached to and made a part of policy No. of Home Insurance Com- 
pany of New Orléans. 



"This policy to be subject to the same risks, conditions, valuations, indorse- 
ments, assignments, and mode of settlement as are or may be assumed or 
adopted by the HOME INSURANCE CO., and the loss, if any, payable pro 
rata, at the same time and in the same manner as by aaid eompany. 

"REINSURED CO. RBTAINS ?25,000. H." 

v.68F.no.7 — 45 
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The qthér, in December, 1891, was on a différent fonn, and called 
for reinsurance on varions policies issued and to be issued by the 
Home "on cotton yard 1, Shippers' Press, subject to coinsurance 
clause"; the provision as to coinsurance being written in by hand. 

It is conceded that thèse applications thus made by the Home to 
the Royal for reinsurance asked for reinsurance only upon risks of 
the Home ùnder policies which containedthe coinsurance clause. The 
two policies issued by the Royal on the above applications describe 
the risks reinsured exactly, word for word, as the risk desired to be 
reinsured was described by the Home in the November application. 
Therefore, that the policies issued by the Royal described no other 
risks for reinsurance than those insured by the Home in policies is- 
sued upon the spécifie property named, and côntaining the coinsur- 
ance clause, seems to be a proposition too plain for argument. 

The undisputed évidence in the case is to the effect that the dif- 
férence in the premium between reinsurance on policies côntaining 
the coinsurance clause and reinsurance on policies not côntaining the 
coinsurance clause was one-half of 1 per cent. To illustrate: The 
application in the présent instance by the Home was for insurance 
on policies côntaining the coinsurance clause, and, on acceptance, 
the premium was 1 per cent If the application had been made for 
reinsurance upon policies upon the same property, but not côntain- 
ing the coinsurance clause, and that had been accepted, the premium 
would bave been 1^ per cent. It is not disputed that the coinsurance 
clause aJEects the liability of the Royal about 100 per cent. ; that is to 
say, the amount for which the Royal is liable, if the liability is not 
restricted to risks of the Home côntaining the coinsurance clause, is 
about twice as much as it would be if the liability should be re- 
stricted to risks of the Home côntaining the coinsurance clause. As 
I understand the opinion of the majority, they do not deny that the 
applications were for policies côntaining the coinsurance clause, or 
that the policies of the Royal in describing the risks reinsured de- 
scribe only risks of the Home under policies côntaining the coin- 
surance clause; but, by reasoning which seems to me to be unsound, 
they reach the conclusion that the limitation of the risk is not ma- 
terial in this case. If représentations affecting the amount of the 
premium and a stipulation restricting the liability of the reinsurer 
are not material in a reinsurance policy, the text-books on insur- 
ance ought to be rewritten, for now they are liable to confuse the 
bar and mislead some judges. It is true that the évidence shows 
that some insurance companies will not reinsure risks not subject 
to the coinsurance clause, and that some cotton men will not take 
insurance which contains such clause. The majority apparently de- 
duce from this that a stipulation restricting reinsurance to risks sub- 
ject to the coinsurance clause is immaterial. I do not think that 
the insurers and the insured would both make so much opposition on 
an immaterial matter. 

The very ingénions brief of the leamed counsel for the appel lee, 
which seems to hâve compelled the judgment of the majority, and 
which is adopted as their opinion, bas been caref ully considered, but 
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ï f ail to find therein eitlier argument or âuthority sufficient to over- 
throw the plain propositions o£ fact wliich ouglit to control the dé- 
cision of this case. It is true, that, by reason of the blanks used, 
there are in the policies sued on inany provisions not applicable to 
reinsurance; but is that any reason for rejecting those provisions 
which not only do apply, but which the parties were insistent in hav- 
ing inserted? The cases cited in the brief relate only to questions 
not disputed, and tend rather to cloud than enlighten the really dis- 
puted question. The fact is there are no adjudged cases which 
throw any light whatever upon the disputed questions in this case, 
and it is probably because no insurance company ever before dis- 
puted the materiality of the coinsurance clause as afifecting the lia- 
bility of a reinsurer who had stipulated therefor. The brief of coun- 
sel adopted by the majority further tends to confuse because it does 
not discriminate between the stipulation wMch was intended to regu- 
late and control the adjustment between the Royal and the Home in 
case of loss and the stipulation describing the contract of the Home 
which was to be reinsured, and which pertained directly to the risk, 
treating the latter as immaterial in so far as they assume that there 
isaconflict. 

It appears to be seriously contended by the learned counsel that 
"the Royal agreed to cover any risk that the Home might be willing 
to take," and they say that that is the meaning of the clause: "This 
policy to be subject to the same risks, conditions, val nations, indorse- 
ments, and mode of settlement as are or may be assumed or adopted 
by the Home Insurance Company, and the loss, if any, payable pro 
rata, at the same time and in the same manner as by said company." 
And this contention is only limited by allowing that the contract of 
the Royal must be applied to cotton in Shippers' Press, yard 1, and to 
losses by lire. The court bas reformed the Royal's policy so as to 
excuse the Home f rom retaining any risk on cotton in Shippers' Press, 
yard 1, provided it holds risks on other property in the immédiate 
neighborhood ; and the court further holds that the coinsurance 
clause and différences in rates of premium were immaterial. Why 
notfollow the argument of Messrs. Semmes and Browne to its logical 
conclusion, and hold broadly, as declared by them, that "the Royal 
agreed to cover any risk the Home might be willing to take"? Why 
should not the court say the contract of the Royal is reinsurance, 
and "it is agreed to cover any risks which the insurer might be will- 
ing to take," and "any printed stipulation ha^ing référence to the 
property itself, or the cash value thereof, cannot be applied to the 
contract between the reinsurer and reinsured, because the property 
is not subject-matter of their contract"? And, further, that whether 
the cotton insured by the Home was in one press or another really 
made no différence to the Royal, for the subject-nmtter of the rein- 
surance was risk, and not property, and wherever the latter was lo- 
cated was immaterial, because the Royal would hâve issued its policy 
of reinsurance just the same? If the opinion of the court is sound, 
but one good reason sùggests itself for coniîning the liability of the 
Royal to cotton in Shippers' Press, yard 1, and that is that thé 
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exigencies of the Home's case do not require that the liability sliould 
be extended to cotton elsewhere. 

The resuit reached by tbe circuit court, aad affîrmed hère, permits 
the Home Insurance Company to recover from the Eoyal Insurance 
Company reinsurance for which the Home Insurance Company never 
asked, for which it never paid, and upon risks never insured by the 
Eoyal Insurance Company, and which the Home agreed that the 
Royal should not insure. 

The case of the Impérial Insurance Company against the Home 
Insurance Company présents the same questions, and should be ruled 
the same way. . 

For thèse reasons, I dissent from the opinion of the court in both 
cases. 



WESTERN AS SUR. CO. v. REDDING. 

(Circuit Ctourt of Appeals, Flfth Circuit. June 20, 1895.) 

No. 372. 

1. FiRB Insubancb— Pkomissokt Wabbantt. 

Plalntlff, the keeper of a country store, held a policy of Insurance on his 
stock of goods, Issued by the défendant company, which contained a clause 
provlding that It was one of the conditions of the policy that plaintiff 
Bhould keep a set of books showing a complète record of his business, pur- 
chases, and sales, take an itemized inventory at least once a year, keep 
Buch books and Inventory In a flreproof safe, and produce the same in 
case of loss, and that failure to comply with such- conditions should avoid 
the policy. Plaintiff's store and stock were destroyed by flre, and, in an 
action subsequently brought against the Insurance company, it appeared 
that he kept a set of books in a primitive and unskillful manner, which 
books were ail In the safe, and were produced, except a cash-sales book, 
covering 21 days before the flre, which had been inadvertently left out of 
the safe and bumed; that such books showed plaintiff's purchases and 
crédit sales, and some qf his cash sales, as well as the resuit of an in- 
ventory taken a short time before the flre. Held, that the promlssory war- 
ranty contained in the "safe clause" aforesaid was a condition subséquent, 
only, and that the facts shown were sufflcient to justify a finding of com- 
pliance therewith. Per McCormick, Circuit Judge, and Bruce, District 
Judge. 

2. Bame. 

Held, mat a literal lulflllment of the promlssory warranty contained In 
such clause was requisite, and it was error to Instruct the jury that a sub- 
stantial compliance was aU that was necessary. Per Pardee, Circuit Judge, 
dissenttng. 

In Error to the Circuit Court of the United States for the South- 
ern District of Florida. 

This was an action by Joseph H. Redding against the Western As- 
surance Company on a policy of Insurance. Judgment was ren- 
dered for the plaintiff in the circuit court. Défendant brings error. 
Afftrmed. 

W. A. Blount, for plaintiff in error. 
J. M. Stripling, for défendant in error. 

teefore PARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 
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McCORMICK, Circuit Judge. Joseph H. Eedding, the défendant 
in errop, "kept store" in a country station town in Florida. He com- 
menced the business Janiiary 2, 1893. He testifles that he took an 
inventory of his stock in February, 1893, but that inventory was 
destroyed when the store was burned. On the lOth day of February, 
1893, he insured with the plaintiff in error, the Western Assurance 
Company, organized under the laws of Toronto, Canada, his stock 
of goods and other property, taking $1,000 on the stock of goods. On 
the morning of the Ist of October, 1893, a fire occurred, which con- 
sumed his store and the stock of goods insured. His policy con- 
tained the clause which is known as the "iron-safe clause," and is 
in thèse words: 

"It is a part of the conditions of thls policy that the Insured shall keep a set 
of books showing a complète record of business transacted, Including ail pur^ 
chases and sales, both for cash and crédit, and take an Itemized lnventoi;y 
of stock on hand at least once every year; and it Is further agreed that In- 
sured will keep such books and inventory seeurely locked in a flreproof safe 
at night, and at aU tlmes when the store mentioned In this policy Is not actual- 
ly open for business, or In some secure place, not exposed to fire which would 
destroy the house where sald business is carried on. It is further agreed that, 
In event of loss, Insured will produce sald books and Inventory. Failure to 
comply with thèse conditions shall render thls policy null and void, and no 
suit or action at law shall be malntained thereunder for any loss." 

Payment of the loss was refused and recovery resisted on the 
ground that the insured had not kept the set of books contemplated 
by that clause, and that one of the books he claims to hâve kept 
was left out of the safe, and was consumed by the fire. On the trial 
the insured and one other witness, H. T. Shackleford, gave testjmony 
tending to prove: That the storehouse and stock of goods described 
in the policies were burned at 2 or 3 o'clock in the morning *«i 
October 1, 1893, — not during business hours, and when the store was 
closed. That the value of the stock of goods in the store at the time 
of the fire, and consumed, was about $4,900. That the insured had 
taken an itemized inventory of stock, which he had completed on 
the 16th of September, 1893. That he had received, between the 
time of the completion of the inventory and the occurring of the fire, 
$318.72 worth of goods, which went into the store. That he kept 
in his business a set of six books, which he produced, and which, by 
order of the trial court, were sent up to this court. That thèse books 
showed the state of his business, and were ail the books which he 
kept, except a cash-sales book, which he opened or began 9th of 
September, 1893 (21 days before the fire), in which he made daily 
entries of cash sales up to the time of the fire. That this book 
was destroyed in the fire which destroyed the stock of goods ; it hav- 
ing been inadvertently left out of the safe, on a desk, on the night 
of the fire. That he began business on January 2, 1893. The cash- 
sales book during that time shows daily receipts from cash sales for 
January aggregating $76.05. For February: Wednesday, Ist, $0.50; 
Thursday, 2d, $1.50; Friday, 3d, $0.00; Saturday, 4th, $2.50. Then 
the business days of the next three weeks are entered by names, 
and the receipts for each week are extended, showing $4.80 for the 
first of thèse three weeks, $6.75 for the second, $8.00 for the third, 
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and for the last two days of tle month, Monday 27tli, $1.00, and 
Tuesday 28th, $0.50, aggregating for the month |25.00. The first 
four days of March the entries are made for each dây, then for from 
6th to llth, 13th to 18th, 20th to 25th, 27th to Ist, beihg the business 
days in the weeks, the entry showing the weekly receipts aggregating 
■for that month $24.75,— and so it runs, showing for April, $36.00; 
for May, $23.60; for June, $31.25; for July, $25.40; for August, 
#25.75; for Friday, September Ist, $0.50; Saturday, September 2d, 
$2.50; September 4th to 9th, $9.75. The inventory of stock, closed 
September 16th, shows a footing up of $4,906.12. The insured, 
corroborated by Shaclîleford, testifled that the entries to bills pay- 
able, aggregating $1,000.18, showed ail his purchases from Jan- 
uary 2, 1893, to the time of the fire. The books show entries of 
crédit sales through the whole period, with bills of particulars. Thèse 
books had been locked in the safe; were in the safe, in the store, at 
the time of the fire; and were not materially damaged. Viewed as 
"a set of books," from t}ie standpoint of an expert in that scientiflc 
System of bookkeeping which obtains in the business of an insurance 
Company wMch has pushed its business at least from the chief city 
of Canada to the obscure hamlet of Greenville, Fia., thèse books in 
évidence are primitive to a degree that may test his temper, if not 
his skill; but to impartial jurors, patiently searching for proof to 
support à recovery on a contract of indemnity for a loss insured 
against, and incurred without fraud or fault on the part of the in- 
sured, thèse books tell a plainer story than the expert unconsciously 
or strenuously looking to them for ground of forfeiture was able to 
read in them. He could make nothihg out of their entries to show 
that the insured had on hand in his store, at the time of the ûre, 
goods to such an amount in value that three-f ourths thereof exceeded 
the amount of insurance written thereon, or to show that the insured 
had any ggods in the store at the time of the fire. To our view, 
the very imperfections of thèse books vouch their good faith. It is 
insisted that the accounts of goods purchased should hâve set out 
the speciflc articles, and the value of each, and that the account of 
cash sales should hâve been equally particular as to articles sold, 
and the price; for, it is argued, the insured may hâve sold goods at 
one-tênth of their cost price, for aught that appears in thèse entries 
of cash sales. If thèse accounts were to hâve been thus kept, thus 
itemized, why not hâve said so? There was time and space in the 
clause in question to provide expressly that the inventory of stock 
to be taken at least once every year "should be itemized." If the 
accounts of purchases and sales were to be so itemized, why take 
stock at ail? The crédit sales are itemized, as is not only custom- 
ary, but necessary. Now, when the articles purchased, the goods 
sold on crédit, and those sold for cash, are ail itemized, posted, footed 
up, and bàlanced, barriHg moths, rust, and thieves, the différence 
would shoW the goods remaining; ahd the time spent, and shop wear 
of the stock, would eithér be" wholly unnecessary, or, in the average 
country store, an expensive and worthless check on unscientiflc book- 
keeping. When the cireumstances of thèse respective parties are 
impartially considered, it is highly improbable that such a degree 
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of extravagance or of proflciency in bookkeeping on the part of the 
insured waa in tlie contemplation of either of them, and certainly was 
beyond the conception of the insured, and cannot be considered to 
hâve been in the mind of the agent of the insurer, without a bigh 
impeachment of his integrity, for he must hâve known that such a 
set of books as the contention now made by his company requires 
would not be kept. 

It is well known that our law of insurance had its beginnings in 
marine risks. Parties willing and offering to indemnify against such 
risks for a considération did not, and perhaps yet do not, by their 
agents, compass sea and land to flnd a subject; but those with ships 
or goods at hazard, either in person or by a broker, who is in fact 
the agent of the applicant, seek the protection they need by bring- 
ing their subjects to the attention of those whose business it is to 
furnish such insurance. Thèse applicants gave what are called in- 
structions for writing the policy, which, besides naming the ship, hèr 
burden, cargo, and voyage, embraced such other matters as were sup- 
posed to constitute inducements to the contract, or to affect the rate 
of premium. Thèse instructions were either oral or written, or 
partly oral and partly written. But in the earlier years of Lord Mans- 
fleld's service on the bench it was not the usage to consider the 
instructions as a part of the policy. Paroi instructions were not en- 
tered in a book, nor written instructions kept, till, on the occasion 
of actions brought before him where brokers had made false repré- 
sentations in many matters material to the risk, that judge advised 
the insured to bring actions against the brokers, which some did, 
and recovered; and the brokers thereafter, on his lordship's caution 
and recommendation, began the practice of entering ail représenta- 
tions made by them in a book. Even at that early day there was 
no distinction better known than that which exists between a war- 
ranty or condition which makes part of a written policy, and a rep- 
résentation of the State of the case. Where it is a part of the policy 
it must be performed, is the doctrine of ail the cases. Good faith 
is a necessary élément of ail binding contracts. And where insur- 
ance is effected as marine insurance formerly was, and generally is 
still written, the situation of the parties requires tlie exercise of the 
utmost good faith. In enforcing this requirement against unfaith- 
ful parties, rules were announced and followed which conditions then 
existing demanded, but, by reason of the graduai and great develop- 
ment of a change in the relations of parties to thèse contracts, thèse 
rules, though once wholesome and necessary, hâve become severe, 
and, with the well-known tendency towards the growing weight of 
précédents, hâve often been applied to cases and in a manner not 
within Lord Mansfleld's reasonings. He says, with his peculiar force, 
"a warranty in a policy of insurance is a condition or a contingency, 
and unless that be performed there is no contract" De Hahn v. 
Hartley, 1 Term R. 343. In the case just cited there was written 
on the margin of the policy, "Sailed from Liverpool with 14 six 
pounders, swivels, small arms, and fifty hands or upwards." The 
ship sailed from Liverpool 13th October, 1778, with only 4G hands, 
but six hours after sailing she touched at Beaumaris, and took on 
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6 more haitds, continuing lier voyage with a force of 52 men, which 
she kept and had till her capture, 14th March, 1779, six months alter 
sailing from Liverpool. The insurer, in ignorance of the facts, liad 
paid tlie loss, but recovered it back, because there was no contract. 
Now if , instead of sailing from Liverpool vi'ith only 46 bands, the 
Juno bad sailed witb 52 hands, and on tbe 13th of Marcb, 1779, tbe 
day before her capture, 6 of her men had seized one of her life beats 
and deSerted, so that when she was attacked by the public enemy 
she had only 46 hands witb which to i*epel force by force, does any 
one suppose that Lord Mansfleld, or any other sane judge, would 
hâve held that by reason of that fact al one there v^as no contract at 
the time when the capture and loss occurred? Out of the business 
of marine Insurance, or superinduced thereby, the business of flre 
and life Insurance has sprung, and grown till it âlls ail the land, 
and its cases overflow the courts and their reports. The relations 
of the parties are reversed. The policies in current use are traves- 
ties on the common-sense form in use in marine Insurance. And while 
the distinctions and construction announced in Pawson v. Watson, 
Cowp. 785, and in De Hahn v. Hartley, supra, are too well settled 
to be disturbed by judicial action, there has long been a marked and 
growing judicial sensé that the application of thèse, and later cases 
in Une with them, should not be carried beyond the boundaries of 
controlling précédents j that common honesty and common sensé are 
safe guides in the construction of even thèse wouderfully devised 
contracts. While, therefore, it is certainly the law that a précèdent 
condition warranted to exist must in fact exist, exactly as stated, or 
there will be no contract, because the minds meet only on ail the 
stipulated conditions, a promissory warranty is often, if not always, 
necessarily a condition subséquent, and courts should and do and 
will apply to thèse the doctrines that obtain in adjudging forfeitures. 
It would too greatly extend this opinion to review the cases. Many 
of them are cited and epîtomized in the third édition of May on In- 
surance, in the chapters on Warranties, Représentations, and Excep- 
tions. We think the application to the case at bar of what we hâve 
hère advanced is apparent. The judgment of the circuit court is 
affirmed. 

PARDEE, Circuit Judge (dissenting). On January 9, 1892, the 
Western Assurance Company, plaintiff in error, a corporation of 
Canada, insUred Joseph H. Redding, défendant in error, a citizen of 
Plorida, for three years, for $1,000, on a dwelling house in Green- 
ville, Fia. On February 10, 1893, it insured him, for one year, for 
|800 on his store building in the same city, for $1,000 on bis stock 
of merchandise in said store, and $200 on his flxtures therein. The 
store and contents were destroyed by flre at 2 or 8 o'clock on the 
morning of October 1, 1893, and the dwelling on the night of the 
same day. The Western Assurance Company, claiming that the flre 
was the resuit of incendiarism, which Redding had reason to antici- 
pate, and claiming that Redding had not kept and produced his books 
as required by the policy, declined to pay the loss. Redding brought 
suit in the court below, embracing in his déclaration two counts, — 
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the first one upon the policy insuring the store and contents, and 
the second upon the policy insuring the dwelling. The plaintiff 
pleaded to the flrst count, setting up, generally, that Eedding had 
not kept a set of books as required by the policy, nor kept thera 
safely; that they were burned in the flre which destroyed the prop- 
erty; and that he did not produce them after the fire. Eedding took 
issue upon ail thèse pleas, a Jury trial was had, and a verdict ren- 
dered for the plaintiff for the face of both the policies and interest 
The only exceptions insisted upon in this court are some taken by 
the Western Assurance Company to différent portions of the judge's 
charge, and the judge's refusai to give certain spécial charges asked 
by it The policy upon the store and contents contained the follow- 
ing clause: 

"It is a part of the conditions of this policy that the Insured shall keep a sei 
of books showlng a complète record of business transacted, includlng ail 
pnrchases and sales, both for cash and crédit, and take an itemized Inventory 
of stock on hand at least once every year; and It Is further agreed that in- 
sured will keep such books and inventory securely loeked in a flreproof safe 
at night, and at ail tlmes when the store mentioned in this policy Is not 
actually open for business, or in some secure place, not exposed to flre which 
would destroy the house where sald business Is carrled on. It Is further 
a^eed that, in event of loss, Insured wlll produce said books and inventory. 
Failure to comply wlth thèse conditions sbaU render this policy nuU and void, 
and no suit or action at law shall be maintained thereunder for any loss." 

The trial judge refused several spécial charges requested by the 
défendant in the court below, to the gênerai effect that under the 
évidence in the case there had been a breach of the above-mentioned 
stipulation, and that the jury should flnd that the défendant was 
not liable on his contract of insurance for the stock of merchandise. 
The court did charge the jury, after reading the above stipulation, 
and commenting upon its reasonableness, as follows: 

"But as I suggested in your hearing yesterday, that ail that can be demandeâ 
iB a substantial compliance wlth that, and whetber there was a substantial 
compliance,— whether, in some minutlae, some matter of no spécial Im- 
portance, there may hâve been a variation from that,— that is a question; but 
the court instructs you that there Is required, by the policy, a substantial com- 
pliance wlth that clause." 

— And further, after submitting to the jury, as a question of fact, 
whether the books produced by the plaintiff shovyed a complète rec- 
ord of his business, as follows: 

"The language of the clause of the policy Is this: 'It te agreed that. In event 
of loss, asBured will produce said books and Inventory.' ïou hâve heard the 
testimony In regard to the production of those books, and you wlll deteniiine, 
gentlemen, whether that was a substantial compliance wlth the terms of the 
policy. One party, the Insurer, States he slmply produced two books^he 
ledger, and what is known as the 'Stock Book,' which slmply contained the 
Inventory. The party plaintiff claims that he produced those books, ail except 
the cash book, and had not found that The nonproduetion of the cash book 
is accountéd for by saying It was mlslald. It is also In testimony that the 
cash book which was In use at the time of the fire was not produced at aU, 
but Was consumed, and was left, as stated by the witness, upon a desk in the 
store, and was consumed in the lire." 

Propér exceptions were taken in time by the défendant in the court 
below to the above charges given. 
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It ougllt not to be dispùted that the proyision in the policy of in- 
Burance with référence to the bocks commonly called the "iron-safe 
clause" is a warranty. Insurance Co. t. Wilkerson (Ark.) 13 S. W. 
1103; Kelley-Goodfellow Shoe Co. v. Liberty Ins. Oo. (Tex. Civ. A pp.) 
28 S. W. 1027; and authorities cited in said cases. It cannot be dis- 
pùted that the parties to the policy had the right to make the stip- 
ulation, and that it should bè construed and enforced, like ail other 
contracts, according to the understanding and intent of the parties. 
In Dwight V. Insurance Co., 103 N. Y. 341, 346, 8 N. E. 654, it is said: 

"Parties to an Insurance contract hâve the 'right to Insert such lawf ul stipu- 
lations and conditions therein as they may mutually agrée upon, or whieh tliey 
may considei' necessary and proper to protect their iuterests, and which, when 
made, must be construed and enforced, lilie ail otlier conti-acts, according to 
the expressed understanding and intent of the parties making them. If an 
iiisurance policy, in plain and unambiguons language, malies the observance 
of an apparently Immaterial requirement the condition of a valid contract, 
nelther coUi1:s nor juries bave the right to disregard it, or to construct, by im- 
plication or otherwise, a new contract in the place of that deliberately made by 
the parties." 

In Impérial Fire Ins. Co. of London v. Coos County, 151 U. S. 452, 
462, 14 Sup. et. 379, Mr. Justice Jackson, for the court, says : 

"Contracts, of Insurance are contracts of indemnity upon the terms and condi- 
tions specifled in the policy or policies ernbodying the agreement of the par- 
ties. For a comparatively small considération the insurer undertakes to guar- 
anty theîinsured against loss or; damage, upon the terms and conditions agreed 
upon, apd upon no other; and when called upon to pay. In case of loss, the in- 
surer, tiierefpye, may justly insist upon the fulflllment of thèse terms. If the 
Insured cànhbt bring himselt within the conditions of the policy, he is not en- 
tltled to recovef for the loss. The terms of the policy constitute the measure 
of the insurer's liability, and in order to recover the assured must show him- 
self within those terms; aCid if it appears thfit the contract bas been termi- 
nated by thé violation, on the part of the âssured, of its conditions, then there 
can be no right of recovery. The compliance of the assured with the terms 
of the contract Is a condition précèdent to the right of recovery. If the assured 
lias violatedj,- or falled to perform, the conditions of the contract, and such vio- 
lation or waat of performance has not been waived by the insurer, then the 
assured cannot recover. It Is Immaterial to consider the reasons for the con- 
ditions or prcivlsions «n whlch the contract is made to terminate, or any other 
provision of the policy which has been accepted and agreed upon- It is 
enough that the parties bave made certain terms conditions on which their 
contract shallèfantinute or terminate. The courts ma:y ncjt make a contract 
for the iparties. Their function and duty consist simply In enforcing and car- 
rying out the one actually made." 

A warranty is to be strictly complied with, in order to avoid the 
1)reach of â coïitract. In the eàrly case of Pawson v. Wâtson, Oowp. 
785, Lord Mwasfleld held tiiàt a substantial compliance with the war- 
ranty is meyer isufficient, saying : 

"Nothlng tantamount' wlll do, or answer the purpose. It must be strictly 
performed, as bëing a paît of the agreement" 

Again, in De Hahn v. Hartley, 1 Term R 343, Lord Mansfleld said : 

"A warràBît^ lij thé policy of insurance Is a condition or a contlngency, and 
nnless that bfe performed thère is no contract. It Is perfectly immaterial for 
what purpose the warranty is introduced, but, being inserted, the contract 
dœs not çslst, unless It be literally complied with; and Lord Ashurst saïd: 
*The very meaning of a warranty is to preclude ail questions whether it has 
been substantially complied with. It must be literally so.' '• 
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The law, as declared in thèse cases, has been recognized and fol- 
lowed in a long Une of unifonn décisions; and it would seem to be 
now settled and established law, ùi Insurance cases, if in no others, 
that a présent warranty must be literally true, and a promissory 
warranty must be literally fulfllled, otherwise recovery is defeated. 
May, Ins. (3d Ed.) § 156; Wood, Ins. p- 448. If there are adjudged 
cases to the contrary, I doubt their anthority. In saying this, I am 
not referring to that large class of cases in which the courts hâve 
construed stipulations which the insurance company considered a 
warranty to be merely représentations which, so far as the case in 
hand was concerned, were not material, nor to that other class of 
cases where the denominated "warranties" hâve been held to hâve 
been modifled by other provisions in the policy. See Insurance Co. 
V. Johnston, 80 Ala. 467, 2 South. 125, and cases there cited. In the 
présent case the trial judge chargea the jury that a substantial com- 
pliance with the warranty was ail that was necessary, and, so far 
as I can flnd in the record, he did not instruct the jury what he meant 
by a "substantial compliance." In my opinion, this charge was errone- 
ous, because it was not in accordance with the law, and tended to mis- 
lead and confuse the jury. It substantially, if not literally, instructed 
the jury that, with regard to the compliance with a warranty, they 
might substitute their own judgment of what was necessary, what 
wasreasonable,andwhatwasequitable. A substantial compliance with 
a warranty is a very uncertain matter, depending upon the knowledge, 
relations, and préjudices of the individual called upon to pronounce. 
A warranty by a merchant not to store gunpowder in his store build- 
ing is substantially complied with, in the mind Of the ordinary juror, 
as well as to the satisfaction of some judges, when he only stores 
it once in a while; and a warranty not to use gasoline and other 
explosive fluids in the insured property is substantially complied 
with when gasoline is only used once a week, — say on extra occa- 
sions. The défendant in this case, according to the évidence, sub- 
stantially complied with the warranty to keep books, and save them 
for the information of the insurer, by keeping a full set of books 
up to within 30 days before the flre, although he thereafter omitted 
to keep just the book which would hâve informed the insurer of the 
amount of goods he had on hand at the time of the fire. He sub- 
stantially complied with his warranty to lieep his books in an iron 
safe by putting, on the evening before the flre, ail the books in the 
safe, except one, which happened to be the one which would inform 
the insurer of the amount and value of the goods destroyed by the 
flre. In my opinion, the judgment of the circuit court should be 
reversed for error in instructions to the jury. 
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B. ROTHSCHILD'S SONS' CO. v. MENTBL et aL 

(Circuit Court, S. D. Ohlo, W. D. July 8, 1895.) 

No. 4,632. 

Ûesigu Patent— Validitt and Infringbmbnt— Saloon-Bab Fixttjres. 

The Kotliscliild patent, No. 22,222, for a design for saloon-bar fixtures, 
found net anticipated, and held valid and inf rlnged. 

This was a suit in equity by the S. Eothschild's Sons' Company 
against Ferdinand Mentel and others for infringement of a design 
patent. 

George J. Murray, for complainant 
Stem & Allen, contra. 

SAGE, District Judge. The complainant sues for infringement 
of patent No. 22,222, issued February 14, 1893, to David Rotliscliild, 
for design for saloon-bar fixtures. Tlie only défense relied upon is 
that tlLe patentée, from whom complainant dérives title, did not in- 
vent the patented design, but surreptitiously appropriated to him- 
self and patented vyhat was the invention of Victor Vollbracht. 
Vollbracht testifies positively that he was the originator of the de- 
sign, and that David Rothschild had nothing to do with its invention; 
that it was made originally in the city of Détroit, as shown in def end- 
ant's exhibit, "Vollbracht's Sketch of Swan Pixtùre." This sketch 
contains two drawings. The firsc shows only a plan of a counter, 
square arm rail, cigar case, back bar, wine coolers, cashier's desk, 
and indicates the bases of columns and the location of mirrors. The 
second is the sketch of the back of the fixture, including panels, 
ornamentations, and mirrors. The arched canopy projecting from 
the wall over the counter is neither shown nor indicated, nor are 
the columns or their capitals. Thèse drawings are not sufficient to 
show an anticipation of the complainant's patent 

Vollbracht is contradicted by William Kleeman, of Cincinnati, 
manufacturer of ofîice, store, and saloon fixtures, who testifies that 
the drawings of the complainant's patent represent a fixture made 
by him about March 28, 1892, for tLe Rothschild's Sons' Company, in 
açcordance with orders and instructions received by him from David 
Rothschild. His testimony is that the drawings or sketches were 
made by Vollbracht, but that the instructions for making them were 
given, and a good many parts of the design were suggested and di- 
rected, by David Rothschild, in the présence of the witness. 

He also testifies that the ideas and the sketch from which he 
made the City of Paris saloon fixtures (which is the name given to 
fixtures made according to the patented design) for the R. Eoths- 
child's Sons' Company he received from David Rothschild, who aft- 
erwards changed the ends of the mirror frame from oval to straight, 
and from wood to métal; that David Rothschild called three or four 
times a week while they were working on the fixture, which it re- 
quired six weeks to complète; and that Vollbracht called twice, and 
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gave instructions concerning the carving of the heads and sHelds 
and the corbel; also, ttat Vollbracht neyer gave any instructions in 
regard to building up the work. 

Julius A. Braum testifies that no fixture was ever made by the 
Eothschild's Sons' Company after the design which Vollbracht claims 
to hâve sketched for Swan at Détroit. Vollbracht is also contradict- 
ed by Julius F. Beuhler, who testifies that Rothschild originated the 
patented design; that for some four years before the date of his tes- 
timony, which was given March, 1894, Rothschild had stated to wit- 
ness his intention to get up a design for new flxtures that would, as 
he expressed it, "stun the country"; and that he spoke on a good 
many occasions to the withess of the détails of the design, such as 
the marble work, the cove overhead, the lion heads, and the columns 
resting on the counter, and holding the cove of the mirror f rames; 
also, that several rough sketches were made, to which improvements 
were added, and they were altered f rom time to time, ail under the 
instructions of Rothschild. The sketches of thèse drawings and im- 
provements were made by Vollbracht, then draftsman for the Roths- 
child's Sons' Company. This was, the witness states, early in 1891, 
probably in January, but long after David Rothschild had spoken to 
the witnesa about the design. The criticism upon the testimony of 
thèse witnesses that they speak from hearsay is not well f ounded. It 
is true that in some matters, but not those above referred to, fhey did 
speak from hearsay, or testifled to inferences. Their testimony as 
detailed above is clear and positive. I am satisfled upon ail the tes- 
timony that David Rothschild invented the design ; that Vollbracht's 
daim to be the inventor is unfounded in fact; and that the patent 
is valid. It is not denied that the défendants hâve copied and used 
the complainant's design, and that they are infringers if the patent 
be sustained. The decree will be for an injunction and account 
against the défendants. 

WOODAKD et al. v. ELLWOOD GAS ST0VB3 & STAMPING CO. 

(Circuit Court, W. D. Pennsylvanla. April 18, 1895.) 

No. 13. 

L Courts— CoMiTT m Patent Casbs— Efpect of Verdict and Jtjdgmbnt. 

In an action at law for infrlngement of a patent there was a verdict for 
plalntlff, and the court entered judgment thereon In his favor. Subsequent- 
ly, In, a suit In equlty In another circuit against another infrlnger, the de- 
fendant set up the same défenses which had been made In the prevlous 
action at law. Beld, that the same weight should be given to the verdict 
and judgment at law as Is ordinarlly accorded to a decree In equitj- at 
final hearing sustaining a patent, and that upon a motion for a prellminary 
injunction the presumptlon in favor of the validlty of the patent arising 
from the previous adjudication should prevaU. 
% Same— Vapor Stoves. 

The Klein and Wobdard patent, No. 249,842, for a vapor-bumlng etove 
attachment, held valld and Infrlnged, on motion for prellminary Injunction. 

This was a bill by William H. Woodard aod L. D. Benedict 
against the Ellwood Gas Stove & Stamping Company, for infringe- 
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meut of a patent for a vapor-burning stove attachaient Complain- 
ants moved for a prelipiinary injunction. 

G-eorge H. Lothrop, for plaintiff s. 
John E. Bennett, for défendant. 

ACEtESON, Circuit Judge. This is a suit for the înfringement 
of letters patent No. 249,842, issued ,î«iovember 22, 1881, to Charles 
F. Klein and William, H. Woodard, for a vapor-bu'rning stove at- 
tachment, and the case is now before the court upon a motion for 
a preliminary injunction., lOlearly the défendant infringes if the pat- 
ent is valid. This is not denied. To defeat this motion, the défense 
mainly relied on is that the patentées were not joint inventors, but 
that Klein was the sole inventor of the device in question. It ap- 
pears, however, that in an action at law for the infringement of this 
patent brought September 17, 1887, by thèse plaintiiïs against the 
Dangler Stove & Manufacturing Company in the United States cir- 
cuit court for the Northern district of Ohio, Eastern division, this 
same défense, among others, was set up and vigorously pressed, the 
action being defended not only by the company there sued, but by a 
combination of vapor-stove manufacturing companies. In that case, 
after a protracted trial, there was a verdict sustaining the patent. 
The défendant moved for a new trial, assigning as one of the prin- 
cipal reasons in support of the motion the finding by the jury of 
joint inventorship by the patentées. 4-fter argument, the court, on 
November 17, 1888, overruled the motion, and enter ed judgment for 
the plaintifEs on the verdict. Subsequently to the rendition of that 
judgment, there was no infringement ofthe patent until this de- 
fendant began to infringe shortly before the date of this suit. In 
support of the allégation that the patentées were not joint inventors, 
but that Klein was the sole inventor, the présent défendant has pro- 
duced a caveat iiled by Klein alone, and also an affldavit of Klein. 
But that caveat was in évidence in the former action, and Klein was 
there examined as a witness for the défense to show that he was the 
sole inventor. As to the question of joint inventorship, the proofs 
now before me are by no means convincing that the verdict of the 
jury and the judgment of the court thereon were erroneous. In 
view of the former adjudication, I am of the opinion that the pre- 
sumption that the patent rightly issued to the patentées as joint in- 
ventors must prevail upon this application for a preliminary injunc- 
tion, and that the considération of this défense must be postponed 
until final hearing. This conclusion is in accord with the gênerai 
rule of practice approved by the circuit court of appeals for this cir- 
cuit in Philadelphia Trust, Safe-Deposit & Ins. Co. v. Edison Electric 
Light Co., 13 C. C. A. 40, 65 Ped. 551. The suggestion that legs 
weight should be given to the verdict of the jury and judgment of 
the court hère relied on than is to be accorded to a decree in equity 
sustaining a patent cannot be accepted. Wells v. Gill, 6 Fish. Pat. 
Cas. 89, 91, Fed. Cas. No. 17,394. The question of joint or sole in- 
ventorship is largely onie of fact, and presumably the finding of the 
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jury in lliîs, instance was based upofl proper instructions ^ven by 
the court. Then, the finding was sanctioned by the court by tbe re- 
fusai to disturb tbe verdict and the entry of judgment thereon. The 
patent in suit has but a few years to run, and the plaintlffs should 
not be lightly deprived of the benefit of the yerdict and judgment 
they hâve obtained. Moreover, the défendant is a very deliberate 
infringer. 

The défense of want of patentability was not much pressed hère. 
It failed in the former action. The only prior patent exhibited hère 
is the one to A, J. White. That patent, however, was set up in dé- 
fense in the former suit I do not think that it anticipâtes or af- 
fects the patent in suit; and I am entirely satisfied, upon the prés- 
ent proof s, that the plaintiffs' patent is for a new and useful inven- 
tion. A preliminary injuhction will be allowed. 
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HUDSON V. GRAFFLIIT. 

(Circuit Court of Appeals, Foiirth Circuit June 11, 1895.J 

No. 135. 

ADumAiiTT Practich— Takino Evidence ott Appeal. 

Upon the hearing of a cause in admir^lty, the clalmant, who dld not llve 
in the City where tlie hearing tooli place, failed to appear. The iibelant's 
évidence was tàken, and the case adjoumed to a future day. On such ad- 
joumed day clalmant again failed to appear, and his proctor was unahle 
to give any reason for his absence, wbereupon the case proceeded to judg- 
ment for the libelant. It appeared that clalmant had been 111, had ex- 
pected to be présent on both days, but had been prevented by his disease 
from attendlng or advising' wlth his proctor. Beld, that a proper case waa 
madé out for permltttng clalmant to take évidence pendlng an appeal. 

This was a libel by George W. G-rafflin against the barge Glide 
{George P. Hudson, claimant). Judgment was rendered in the dis- 
trict court for the libelant The claimant appealed, and now 
moves for leave to take testimony pending his appeaL 

Eobert H. Smith, for appeUant 
Frank Gosnell, for appeUee. 

Before GOFF and SDIONTON, Circuit Judges, and HUGHES, 
District Judge. 

SIMONTON, CJircuit Judge. This is a pétition in behalf of the 
claimant, praying that he be allowed to examine certain witnesses, 
pending the appeal in this court The prayer of the pétition is 
resisted by the appellee. 

We hâve no spécial rule bearing on this case. It is govemed 
by rule 8,^ conforming our practice to that of the suprême court 
'Tiie application is not a matter of right The court in eaoh caae 

» (11 G. C. A. ci., 47 Fed. v.) 
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détermines whéther or not the prayer of the petitioner Bliould be 
granted, aad it will never be granted unless some satisfactOry rea^ 
son is showii why witnesses weré not produced and examined in 
the court below. The Mabey, 10 Wall. 419. See, also, The Vene- 
zuela, 1 U. S. App. 315, 3 0. C. A. 319, 52 Fed. 873; Sorenson t. 
Keyser, 2 U. S. App. 177, 2 C. G. A- 92, 51 Fed. 30; The Beeche 
Dene, 13 U. S. App. 212, 5 C. 0. A- 208, 55 Fed. 526; The Lurline, 
14 U. S. App. 153, 5 C. C. A. 166, 55 Fed. 422. In the présent case, 
after some delay, in which both parties acquiesced, the cause was 
called for trial. The witnesses of the libelant appeared, and were 
examined. The claimant, who did not live in Baltimore, where 
the case was heard, did not appear. He was ai at his home at 
Norfolk. The court adjoumed the cause for several days, when it 
was again called, and the claimant was again absent. It seems 
that he had hoped to hâve recovered sufficiently to attend on the 
day thus fixed for the trial, bnt his disease prevented him. His 
proctor, not haidng been advised of his continued illness, could give 
no satisfactory reason, beyond surmise, of his repeated absence, 
and the judge properly ordered the case to proceed. It appears 
now that the illness of the claimant prevented him from attending 
«.t Baltimore, and from instructing his proctor how to meet the case 
made by the libelant; that he believes bona fide that he has a 
substantial and meritorious défense, and that but for his illness 
he could hâve properly instructed his proctor, hâve procured the 
attendance of the witnesses, and, under thèse circumstances, hâve 
developed his défense. Permitting him to do so now would bot- 
ter serve the ends of substantial justice. See Eiver line t. Oheat- 
ham, 9 C. 0. A. 124, 60 Fed. 517. 

Let a commission issue fronï this court, in accordance with the 
practice prescribed in rule 12 (3 Sup. Ct. ix.) of the suprême court, 
for the purpose of examining the witnesses named in the pétition. 
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AMERICAN ASS'N, Ltmlted, v. EASTERN KENTUOKT LAND CO. et ai 
(Circuit Court, W. D. Virginia. May 17, 1894.) 

FEDERAI, COUBTS— EQUITY JuBISDICTION— PARTITION. 

A fédéral court of equity cannot entertain a suit for partition of lan9a 
where the plaintiffi's title is denied, altbougli a state statut© permits courts 
of equity to take cognizance of questions of tltle in partition suits. 

This was a suit by the American Association, Limited, against 
the Eastern Kentucky Land Company and others for the partition 
of lands. The Eastern Kentucky Land Company filed its answer 
denying plaintiff's title, and thereupon demurred to the bill for want 
of jurisdiction. 

White & Buchanan and Jeiome Templeton, for complainaut 
A. L. Pridemore, for défendants. 

PAUL, District Judge. This is a chancery suit brought by the 
Gomplainant company against the Eastern Kentucky Land Com- 
pany and others for the partition of a tract of 100 acres of land 
lying near Cumberland Gap, in Lee county, Va., and also praying for 
an injunction to prevent waste on said land; but, there being no 
proof of any waste committed, it is not necessary to consider this 
question in the proceedings. 

The complainant allèges that it is a joint tenant or tenant in 
common with the défendants in said land. It also claims that it is 
the owner of a right of way for a railroad tunnel through said land; 
that it has constructed said tunnel, and is in possession thereof. 
The principal défendant is the Eastern Kentucky Land Company. 
In fact, it is the only party défendant claiming any interest in the 
land. It files its answer, and claims that it is tiie sole and exclusive 
owner of the land in question. It dénies "that the plaintiiî and 
défendant companies own any lands in the state of Virginia as 
joint tenants, tenants in common, or in any other form of joint own- 
ership; or that the plaintifE owns any lands in such tenancy with the 
codefendants of said Eastern Kentucky Land Company; or that the 
complainant company is in possession of any laud owned or claimed 
by it, except the railroad tunnel, sp far as it passes through the 
défendant company's land, about 1,000 f eet, in the state of Virginia, 
which the plaintifE company entered upon without lawful authority 
or leave or license, and commenced the construction of its work, and 
still holds possession thereof." The plaintifl company claims immé- 
diate title to the land by deed from the devisees under the will of one 
Samuel 0. Jones. The défendant company claims immédiate title 
by deed from one J. W. Divine and wife, said Divine being the 
grantee in a deed from the same Samuel C. Jones. The plaintiff 
and the défendant company each recites many antécédent convey- 
ances from différent persons. Surveys hâve been made, and nu- 
merous dépositions hâve been taken, ail bearing upon the questions 
of the title of the plaintiff to the lands in controversy, and the 
boundaries of the same. The défendant the Eastern Kentucky 
Land Company demurs to the plaintiff's bill, on the ground that a 
, . v.68F.no.8— 46 
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fédéral court of equity cannot entertain a suit for partition of lands 
where the plaintiff's title is denied; that, to éntitle a plaintifE to 
relief in equity in respect to partitipn, he must hâve a clear légal 
title. It is admitted by counsel for the complainant that this was 
formerly the law, but it is contended that since the enactment of 
the Virginia statute (Code 1887, § 2562), it is otherwise. The said 
section pro vides as foUows: "Sec. 2562. Tenants in common, joint 
tenants, and copartners, shall be compellable to make partition, and 
the circuit court of the county, or the circuit or corporation court of 
thé corporation, wherein the estate or any part thereof is, shall hâve 
jurisdiction in cases of partition, and, in the exercise of such juris- 
diction as a court of equity, may take cognizance of ail questions of 
lavs' affecting the légal title that may arise in any proceeding." 
It is contended that under this statute a fédéral court of equity, 
in a suit for partition, has jurisdiction of "ail questions of law 
affecting the légal title that may arise in any proceeding"; that its 
jurisdiction has been extended beyond what it was before the enact- 
ment of this state law. I cannot concur in this view. A state stat- 
ute can neither abridge nor extend the jurisdiction of the United 
States circuit courts as courts of equity. As was said by McCrary, 
•J., in Strettell v. Ballou, 9 Fed. 256 r "It has long been settled that 
the jurisdiction of the circuit courts of the United States in equity 
is derived from and deflned by the constitution and laws of the 
United States; that it is the same in ail the states, and i» not affected 
or varied by the varions statutes of the states whereby the chancery 
powers and jurisdiction of state courts may be deflned and regulated. 
This court cannot, therefore, look to àny state législation as the 
source of its jurisdiction in equity." In Boyle v. Zacharie, 6 Pet. 
658^ the suprême court thus stated the rule: "A,nd the settled 
doctrine of this court is that thé remédies .in éqiiity are to be 
administered, not according to the state practixie, but according 
to the practice of courts of equity in the parent country, as contra- 
distingulshed from that of courts of law", subject, of course, to the 
provisions of the acts of congress, and to such altérations and 
rulés as, in the exercise of the powers delegated in those acts, the 
courts of thé United States mày from time to time pi-èscribe." See, 
also, Livingston v. Story, 9 Pet. 632; RôTjihson v. Campbell, 3 Wheat 
212; U. S. V. Howland, 4 Wheat. 115; Neves v. Scott, 13 How. 271. 
With this tiew of the law, we will hâve to proceed in this cause as if 
the "Virginia statute referred to had hever been enacted. The com- 
plainaût's title being called in question by the défendants, and it 
not appearing to the court that the cOmplainant has a clear légal 
title, the complainant must, before this court can! give the relief 
sought, establish its title at law, by ejectment or other légal proceed- 
ing. 2 Minor, Inst. 464; Sedg. & W. Tr. Title Laùd, §§ 169, 170; 
Curriil v. Spraull, 10 Grat. 145; Eich v:Bray, 37 Fed. 273; Brown 
V. Coal Co., 40 Fëd. 849. The authoritlés seçm to be uniform in 
holding that "where the suit in the gtate court unités légal and 
équitable grounds of relief or of défense, as authorized by the state 
statute, it may, in the fédéral court, be recast into two cases, one at 
law and one in equity, and in such a case a repleader is necessary." 
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See Perkins v. Hendryx, 23 Fed. 418; Fost. Fed. Prac. (2d Ed.) § 
391; Dill. Kern. Causes (5th Ed.) §§ 83-86, and notes thereto. An 
order must be entered in this cause staying proceedings for a rea- 
sonable time, in order to allow the plaintiff to prosecute an action 
at law to try the title to the land in question. 



FOSTER et al. v. BANK OP ABINGDON et al. 
(Circuit Court, W. D. Virginia. May 8, 1894.) 

FBDBnAI, AND StATB COURTS— JuRISDICTION. 

The trustées named in a deed of trust executed by a bank for the beneflt 
of its creditors instituted a suit in a state court against the bank and ail 
its stockholders and creditors, for the purpose of administering the asse'ts 
of the bank, under the direction and with the aid of said court.. While 
such suit was pending, two of the creditors, who were parties to it, insti- 
tuted a suit in a fédéral court against the bank, its officers, and the trus- 
tées, to set aside the trust deed, secure the appointaient of a receiver, and 
an accounting. Eeld, that the jurisdiction of the state court, which at- 
tached to the parties and the subject-matter, upon the institution of the 
suit therein, was exclusive, and that the fédéral court was without juris- 
diction. 

This was a suit by Joël Poster and Natbaniel Foster against the 
Bank of Abingdon, John A. Buchanan, R. M. Page, and others, 
for an accounting and other relief. The défendants demurred to 
the bill, and the défendants Buchanan and Page also flled a plea, 
which was set down for argument with the démarrer. 

This Is a suit in equity brought by the complainants, who are nonresidents 
of the state of Virginia, against the Bank of Abingdon, a corporation under 
the laws of the state of Virginia, and others. The officers of said bank and 
the trustées in a deed of trust executed on the 5th day of August, 1893, are 
also made défendants. The bill charges the officers of the bank with gross 
négligence In the management of the finances of the bank, and seeks to hold 
thèse officers personally responsible for the losses resulting from their alleged 
officiai mlsconduct. The bill also charges that the deed of trust is voldable 
on various grounds assigned, and asks to hâve the same construed by the 
court. The bill prays for the removal of the trustées named in the trust deed, 
and for the appolntment of a receiver to take charge of ail the property of 
the bank; and that accounts, etc., be taken by a master, and that the officers 
of the bank be held personally liable for the losses accruing through their 
négligence; and for gênerai relief. 

The bill was flled February 13, 1894, and on the 14th of February, 1894, 
a temporary receiver was appointed, and an in j miction issued restraining the 
trustées In the deed of trust of August 5, 1893, from further acting under 
said trust deed, until the further order of the court. A rule was awarded 
against ail the détendants, requiring them to show cause why the order ap- 
pointing a temporaiy receiver should not be made permanent. On the re- 
turn of the rule, the défendants filed this spécial demurrer: "The défendants 
corne and say that the court ought not to make permanent the appolntment 
of the temporary receiver heretofore appointed in this cause because, they 
say, * * * that it appears by the complainant's own showing by the said 
bUl that they hâve no standing in this court as a court of equity for the ap- 
polntment of a receiver, because they are simple contract creditors, whose 
claims hâve not been reduced to judgment, and who hâve no express lien 
upon the assets of the said bank." 

The défendants John A. Buchanan and E. M. Page, the trustées In the 
deed of trust, filed the foUowIng plea: "The défendants John A. Buchanan 
and K. M. Page, trustées, etc., corne and say that this court ought aot to 
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make permanent thé appointment of the temporary receiver heretofore ap- 
pointée! in this cause, and that the complainants ought not to hâve and main- 
tain thelr sald suit, in so far as it seeks to take from the control of said 
trustées the assets of sald bank, and to hâve the same administered to thla 
court, because, they say, that this court has no Jurisdictlon of thèse mattere. 
because, they further say,. that on the 25th day of January, 1894, a suit ! ■ 
chancery was instituted in the circuit court of Washington county, Virginia 
by the said John A. Buchanan and R. M. Page, trustées of the sald bant. 
against the said bank and ail of its stockholders and creditors, including 
the complainants, for the purpose of administering the assets of the said bant 
under the direction and with the aid of the said court of equity, praying fo" 
ail proper aid in the administration of said trust, for ail proper accounts, 
and for ail further and gênerai relief; that process had regularly Issued from 
the clerk's office of the circuit court of Washington county, Virginia, and had 
been served upon more than thirty of the parties to said bill; that the sald 
circuit court of Washington county, Virginia, was a court of compétent ju- 
risdictlon for the purposes of said suit, and able to give complète relief in 
the premises, and eo-ordinate In its jurisdiction, for the purposes namél, 
with the jurisdictlon of this court; and that the said suit is still pendlng 
in the said circuit court of Washington county, Virginia; that, by the In- 
stitution of said suit, the issuance and exécution of process as aforesald, the 
jurisdictlon of the state court had attached to the parties and to the trust 
fund, the subject-matter of sald suit; that afterwards, to wit, on the 14tb 
day of February, 1894, the complainants in this suit, the said Joël E. and Na- 
thanlel Foster, and others, presented their bill in equity to the judge of this 
court for an Injimetioa restralnlng said trustées from further acting under 
the deed of trust set out in sald blU, and for the appointment of a tempo- 
rary receiver to take charge of said trust assets, and this was the flrst step 
towards invoking the jurisdiction of the fédéral court; that the said bill 
presented to the judge of this court has for its purpose, among other things, 
the administration of the same assets of said bank, and the appointment of 
a receiver therefor. Wherefore the défendants the said John A. Buchanan 
and R. M. Page, trustées as aforesald, do plead to sald rule and to the juris- 
diction of this court, and pray the judgment of this court whether they should 
be compelled to make any other or further answer to sald rule, and pray to 
be hence dlsmissed with their reasonable costs and charges In this behalî 
most wrongfully sustalned." 

To this plea no replieation has been flled, and tn this condition of the plead- 
Ings the cause has been argued and is submitted. 

D. F. Baily and Blair & Blair, for complainants. 
White & Buchanan, 0. F. ïrigg, Geo. E. Penn, and Fulkerson & 
Page, for défendants. 

PAUL, District Judge (aJter stating the facts). The demurrer 
filed on the ground that the complainants are simple contract cred- 
itors, and therefore cannot maintain a suit in equity, cannot be 
snstained. The deed of trust made hy the Bank of Abingdon on 
the 5th of August, 1893, is for the beneflt of'all the creditors of 
the bank, and gives to ail its creditors alike a lien on the assets, 
real and personal, of the bank. The property conveyed constitutea 
a trust fund for the payment of ail creditors, and under its provi- 
sions ail creditors of the bank are lienors of the trust property, and 
any of them can maintain a suit in equity, touching the subject-mat- 
ter of the trust, as if they were specially mentioned in the trust. I 
think this position in harmony with the principles laid down in Hol- 
lins V. Iron Ce, 150 U. S. 371, 14 Sup. Ct. 127; Case v. Beauregard, 
101 V. S. 688. Talley v. Curtain, 4 0. 0. A. 177, 54 Fed. 43, is a 
case deeided by the circuit court of appeals of this circuit, and the 
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facts are in many respects similar to the facts in tliis case. Tlie 
debts of the complainants are not disputed, but are admitted in tiie 
pleadings, but are claimed to be simple contract debts. The de- 
murrer will be overruled. 

To the plea filed in this cause there is no replication, and in such 
case ail the facts well pleaded are considered as admitted. See 
rule33, Equity Eules, and notes thereto; Desty, Fed, Proc. 696; rule 
38, Equity Rules,and notes thereto; Desty, Fed. Proc. 698; Fost. Fed. 
Prac. (2d Ed.) p. 270, § 157; Rhode Island v. Massachusetts, 14 Pet. 
210. The plea shows that at the time this suit was instituted there 
was pending in the circuit court of Washington county, Va., a chan- 
cery suit instituted on the 25th day of January, 1894, by the trustées 
in the deed of trust of August 5, 1893, against the Bank of Abing- 
don and ail of its stockholders and creditors, including the com- 
plainants, for the purpose of administering the assets of said bank, 
under the direction and with the aid of said state court. It shows 
that the state circuit court of Washington county, Va., is a court 
of concurrent jurisdiction with this court, and that said suit is still 
pending therein ; that, by the institution of that suit, the issuance 
and exécution of process, the jurisdiction of the state court had 
attached to the parties and to the subject-matter of that suit; and 
that this court is without jurisdiction as to the matters involved in 
the state court, becanse of the prior existence of a suit in the state 
court inrolving the same matters. The question raised by the plea 
is one that has been so often determined by the courts, fédéral and 
state, that we should hâve no difQculty in deciding it in the présent 
case. 

In Taylor v. Taintor, 16 Wall. 370, the suprême court, speaking 
by Justice Swayne, said : 

"Where a state court and a court of the United States may each take Ju- 
risdiction, the tribunal whlch first gets it holds it to the exclusion of the 
other, until its duty is fully performed, and the jurisdiction invoked is ex- 
hausted; and this mie applies allke in both civil and criminal cases. It is, 
Indeed, a princlple of universal jurisprudence that, where jurisdiction has 
attached to person or thing, it is, unless there is some provision to the con- 
trary, exclusive in efCect until it has wrought its functions." 

In Gaylord v. Railroad Co., 6 Biss. 286, Fed. Cas. No. 5,284, the 
court said: 

"We think that there is no other safe rule to adopt In our mixed System of 
state and fédéral jurisprudence than to hold that the court whlch first obtains 
jurisdiction of the controversy, and therehy of the res, Is entitled to retain 
It until the Utigation Is settled." 

The suprême court of Illinois has said: 

"As a gênerai principle, In ail cases of concurrent Jurisdiction, the tribunal 
whlch first obtains jurlsdictioni of the subject-matter must proceed and flnally 
dispose of It." Mason v. Piggott, 11 111. 88. 

Case in Vermont: 

"We hold it to be a sound rule of law, based upon the most salutary prin- 
ciple, that in ail cases of concurrent jurisdiction the court that has flrst pos- 
sessipn of the matter should be left to décide It, unless there exists some pe- 
culiar équitable ground for wlthdrawing a controversy from a court of law 
to a court of chancery, and which discnables the party havlng the law In 
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his favor from brlnging his case fairly and fully before a court of law. Thia 
principle Is founded upon the courtesy which courts of concurrent jurisdlction 
should exercise towards each other, and may be necessary, as matter of 
policy, to preyent a conflict In the action of différent courts." Bank of Bel-- 
lows Falls V. Eutland & B, R. Co., 28 Vt 477. 

The suprême court of Maryland: 

"When two courts bave concurrent jurisdlction over the same subject-mat- 
ter, the court in which the suit is first commenced is entltled to retain it. 
This raie ■would seem to be vital to the harmonious movement of courts 
whose powers may be exerted within the same sphères, and over the same 
subjects and persons. • * « Any other rule will unavoidably lead to per- 
pétuai collisions, and be productive of the most calamitous results." Brooks 
V. Delaplaine, 1 Md. Oh. 354. 

A very full and able discussion of this question is found in the 
opinion of Justice Field in Sharon v. Hill, 36 Fed. 337. See, also, 
Ward V. Todd, 103 U. S. 327; Smith v. M'Iver, 9 Wheat 532; Shelby 
V. Bacon, 10 How. 56; Preeman v. Howe, 24 How. 450. The court, 
in addition to the authorities cited, calls attention to section 720 of 
the Eevised Statutes of the United States, which says a writ of in- 
junction shall not be granted by any court of the United States to 
stay proceedings in any court of a state, except where such injunc- 
tion is authorized by any law relating to proceedings in bankruptcy. 
A récent case decided by the circuit court of appeals of the Fifth cir- 
cuit, in a case coming up from the Eastern district of Louisiana, 
holds that the prohibition in section 720 of the Eevised Statutes 
extends to ail cases over which the state court first obtains juris- 
diction, and applies, not only to injunctions aimed at the state court 
itself, but also to injunctions issued to ail parties before the court, 
its olficers, or litigants therein. See Whitney v. Wilder, 4 C. G. A. 
510, 54 Fed. 554, 555, and authorities there cited. 

The rule to show cause must be dismissed, and the order hereto- 
fore entered in this cause, appointing a temporary receiver and 
granting a restraining order, must be vacated. 



HASTINGS, Atty. Gen., et al. v. AMES et al. SAME v. SMITH et aL 
SAME V. HIGGINSON et al. 

(Circuit Court of Appeals, Bighth Circuit June 7, 1895.) 

Nos. 590-592. 

Circuit Courts of Appbals — Jdrisdiction— Constitutionai, Questions. 

Certain stockholders of railway companies operating lines In Nebraska 
brought suits against the members of a state board of transportation to 
restrain them from putting in force a schedule of freight rates prescribed 
by Laws Neb. 1893, c. 24, on the grounds that such act vlolated the four- 
teenth amendmént of the constitution of the United States, and also cer- 
tain provisions of the constitution of Nebraska. The circuit court found 
that the rates were unreasonable, and that the act accordingly vlolated the 
fourteenth amendmént, but overruled the other grounds of objection. From 
the decrees enjolning the enforeement of the act, the members of the board 
appealed. Held, that such appeals were wlthln the jurisdlction of the su- 
prême court, as defined by the act of March 3, 1891, c. 517, § 5, subd. 6 
(26 Stat 826), and were therefore not within the jurisdlction of the circuit 
court of appeals. 
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Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

John L. Webster, A. S. Churchill, and W. A. Dilworth flled brief 
for appellants. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. Thèse cases hâve been submitted to 
obtain a décision of the question whether this court has jurisdiction 
by appeal to review the iinal decrees therein which were rendered 
by the circuit court of the United States for the district of Ne- 
braska. The several appellees above named, to wit, Oliver Ames 
et al., George Smith et al., and Henry L. Higginson et al., claiming 
to be stockholders, respectively, of the Union Pacific Railway Com- 
pany, the Chicago & Northwestern Railway Company, and the 
Chicago, Burlington & Quincy Railroad Company, filed separate 
bills of complaint against the said companies, respectively, and 
against the appellants, George H. Hastings, attorney gênerai of the 
State of Nebraska, John C. Allen, secretary of state, Eugène Moore, 
auditor of public accounts, Joseph P. Bartley, state treasurer, A. B. 
Humphrey, commissioner of public lands and buildings, who to- 
gether constituted a board of transportation for the state of Ne- 
braska, and against William A. Dilworth, J. M. Kountze, and J. W. 
Johnson, secretaries of said board, to restrain the publication and 
the putting in force of a certain schedule of freight rates thereto- 
fore prescribed by the législature of the state of Nebraska, by an 
act passed on April 12, 1893, entitled "An act to regulate railroads, 
to classify freights, to âx reasonable maximum rates to be charged 
for the transportation of freight upon each of the railroads in the 
state of Nebraska, and to provide penalties for the violation of this 
act" Laws Neb. 1893, p. 164, c. 24 

The several bills, which were each of the same gênerai ténor and 
effect, charged, in substance, that the aforesaid act was répugnant 
to the f ourteenth amendment of the constitution of the United 
States, and was therefore null and void, in that it denied the several 
railroad companies to which it was made applicable "the equal pro- 
tection of the laws," and deprived them of their property "without 
due process of law." It was also alleged in the bills, in substance, 
that the aforesaid act was inoperative and void, for the reason that 
it was not read at large in each house composing the législature 
of the state of Nebraska on three différent days, as the constitution 
of that state requires (section 11, art. 3, Const. Neb.), and for the 
further reason that the bill as enrolled and signed by the governor 
of the state differed radically from the measure that was actually 
passed by the législature, so that the act which was adopted by the 
législature was not in f act signed by the governor of the state, and 
had not become a law. The circuit court overruled ail of the ot)- 
jections to the law that were based on the ground that it had not 
been duly enacted in the mode prescribed by the constitution of the 
state, but it found that the act prescribed a schedule of rates tbat 
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■were unreasonable and unjust. It thereupon enjoined the appel- 
lants from putting said schedule of rates in force, on the ground 
that the enforcement of the same in the mode provided by the act 
would deprive the défendant corporations of "the equal protection 
of the laws" guarantied by the fourteenth amendment of the consti- 
tution of the United States, which guaranty, as the court said, "for- 
bids législation, in whatever form it may be enacted, by which the 
property of one individual is, without compensation, wrested from 
him for the beneflt of another or of the public." Ames v. Eailway 
Co., 64 Fed. 165, 173. See, also, Reagan v. Trust Co., 154 U. S. 3C2, 
399, 14 Sup. et. 1047. 

It is manifest, therefore, that the suits at bar are cases in which it 
was claimed that a law of a state contrarenes the constitution of the 
United States. The relief prayed for by the plaintilïs was predi- 
cated on the express ground that the statute which the appellants 
were about to enforee was in violation of the fédéral constitution, 
and the relief sought was granted by the circuit court on that 
ground and for no other reason. The cases accordingly fall within 
the purview of the sixth subdivision of section 5 of the act of March 
3, 1891 (26 Stat. 826, c. 517), which déclares that appeals may be 
taken to the suprême court in the following cases: "(6) In any 
case in which the constitution or law of a state is claimed to be in 
contravention of the constitution of the United States." In opposi- 
tion to this view it bas been suggested that the question which 
arises on thèse appeals is simply whether the rates prescribed by 
the Nebraska statute are unreasonable and unjust, and that this ia 
not a constitutional question, but an ordinary issue of fact. It is 
true, no doubt, that the issue is one of fact; but a finding is re- 
quired upon that issue solely for the purpose of deciding the ulti- 
mate question, which arises in the several suits, whether the state 
statute prescribing the rates is constitutional or otherwise. When 
the validity of a statute is challenged on the ground that it violâtes 
the organic law, it is ordinarily the case that the question can be 
determined by a simple inspection of the statute; but it may hap- 
oen, as in the présent case, that it can only be determined in the 
light of extrinsic facts which serve to demonstrate the necessary 
effect and opération of the statute. Now, it matters not, as we 
think, how a décision in such cases is to be reached, whether it be by 
a simple comparison of the statute with those limitations upon légis- 
lative power which are imposed by the constitution, or by an investi- 
gation and décision of a preliminary issue of fact. If, in a given 
suit, the ultimate question involved is whether a state statute is 
void, either because it impairs rights that are guarantied by the 
fédéral constitution or because the législature of a state has as- 
sumed to exercise powers that hâve been surrendered to the gên- 
erai government, then the case is one which does not fall within the 
appellate Jurisdiction of this court. Eailway Co. v. Evans, 7 G. C 
A. 290, 19 U. S. App. 233, and 58 Fed. 433; Hamilton v. Brown, 3 
0. C, A. 639, 2 U. S. App. 540, and 53 Fed. 753; City of Maçon v. 
Georgia Packing Co., 13 U. S. App. 592, 60 Fed. 781, and 9 0. C. A. 
262; U. S. V. Sutton, 2 C. C. A. 115, 47 Fed. 129. 
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The language of the act of March 3, 1891, whîch we hâve qnoted 
above, is very comprehensive; sufflciently so, as we think, to with- 
draw from the jurisdiction of this court every case in which it is 
claimed, in good faith, that a state statute is in contravention of the 
fédéral constitution, even though it may be claimed in the same case 
that the state statute in question is invalid or inoperatire on other 
grounds. This court has decided at the présent term that, if a 
plaintiff predicates his right to relief on the provisions of an act of 
congress, the case is of fédéral cognizance as one arising under the 
constitution and laws of the United States, even though the same 
relief is sought on other grounds that do not involve the considéra- 
tion of fédéral laws. St. Paul, M. & M. Ey. Co. v. St. Paul & N. P. 
Ey. Co., 68 Fed. 2. By a strong analogy, it may be said that a case 
is within the appellate jurisdiction of the suprême court, and not 
within the appellate jurisdiction of this court, if it is claimed that 
a law of a state is void because it contravenes the constitution of the 
United States, although its invalidity is asserted on other grounds 
as well, and although the case may involve the considération of 
many other questions. It surely was not intended that the ap- 
pellate jurisdiction of the suprême court should be limited to that 
class of cases where a constitutional question is the sole issue in- 
volved, but, even under that stringent rule, the suprême court of 
the United States would hâve jurisdiction of thèse appeals. 

It follows from what has been said that the casôs are not within 
the appellate jurisdiction of this court, and the several appeals are 
for that reason dismissed. 
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No. 256. 

CosTB OH Appeai/— DrsMissAii FOB Want dp Jukisdictton Below. 

When a judgment Is reversed, and the cause ordered dismissed becansa 
the record failed to show Jurisdiction, ail ttie costa, both of the circuit court 
and of the appellate court, should be taxed against plaintiff. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

This was an action by John S. Sneed against A. F. Sellers and oth- 
ers to try title to real estate. The circuit rendered judgment on a 
verdict of a jury establishing a boundary line. The plaintiff brought 
error to this court, which, on December 11, 1894, reversed the judg- 
ment, with instructions to dismiss the case. 13 C. C. A. 518, 66 Fed. 
371. A motion is now made to hâve the judgment of reversai 
amended in respect to the costs. 

S. H. Lumpkins, for plaintiff in error. 
Eobertson & Eobertson, for défendants in error. 

Before PAEDEE and McCOEMICK, Circuit Judges, and BRUCE, 
District Judge. 
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PAEDEE, Gircuit Judge. At a preceding day of this term a judg- 
ment was rendered herein reversing the judgment of tbe circuit 
court and pemanding the cause, with instructions to dismiss the ac- 
tion with costs. This judgment was given on the ground that the 
record did not aifirmatively show the jurisdiction of the courte 
Through inadvertence, the directions with regard to costs provided 
for the costs of the circuit court only, leaTing the costs of this court 
under the rule to be taxed against the. défendants in error, who were 
also the défendants in the circuit court. As the judgment of the 
circuit court was reversed, and the cause remanded with instruc- 
tions to dismiss for want of jurisdiction, ail of the costs, both of this 
and the circuit court^ should be paid by the plaintiif below, plaintiff 
in error hère. Railway Co. v. Swan, 111 U. S. 379, 388, 4 Sup. Ct. 
510. It is therefore ordered that the judgment of this court èntered 
in the above^entitled cause on the llth day of December, 1894, be, 
and the same is hereby, amended so as to read as foUows: It is now 
hère ordered and adjudged by this court that the judgment of said 
circuit court in this cause be, ahd the same is hereby, reversed, at 
the cost of the plaintiff in error, and this cause is remanded to said 
circuit court, with instructions to dismiss the action at the costs of 
the plaintiff. 

SOCIBTÏ OF SHAKERS AT PLBASANT HILL et al. V. WATSON et al. 

(Circuit Court of Appeals, Sixth Circuit June 4, 1895.) 

No. 272. 

1. FbderaIj Courts— JuRTSDicTiON—CiïizENSHrp. 

W., the owner, and S., the pledgee, of a note, prepared and verified a bill 
to charge such note as a lien on the property of the maker. The bill con- 
tained proper allégations of diverse citizenship. Before it was filed, S. dled, 
but the blU was filed without change. Subsequently, the executrix of S. 
flled a so-called "supplemental bill," setting ont the préparation and filing 
of the original bill and her interest in tbe subject-matter, but making no al- 
légation as to her citizenship. Beld, that \V. was the only party to the 
bill as originally filed, and, his tltle to the note being a sufiaeient founda- 
tlon for the suit, the court had jurisdiction, which was not ousted by the 
subséquent intervention of S.'s executrix, whatever her citizenship might be. 

2. Bquity — .Jdrisdictiotî — Multitude of Parties. 

The Society of Shakers at P., in Kentucky, are an unincorporated com- 
munity, having a membership of about 100, which is constantly changing 
by additions, wlthdrawals, and deaths. Xhe property of the community, 
pursuant to articles of covenant between the members, is held in a mass 
in common, without any individuàl interest in any member, and is man- 
aged and disposed of, for the purposes of the society, by certain trustées 
chosen by the society from time to time. Held, that a suit upon a note 
executed in behalf of the society by the trustées was properly brought in 
equity, even without regard to the statute of Kentucky (Act Feb. 11, 1828) 
giving the rlght to sue in equity in such cases, and that it was sufiicient to 
make parties the Society and the trustées for the time being, who were 
also members of the society. 
8. Same— Lien. 

Held, further, that an instrument in the form of a promissory note, exe- 
cuted in behalf of such society by Its trustées, in the form in which they 
were accustomed to do business, and in return for money which went ta 
increase the funds of the society, created an équitable lien upon the prop- 
erty of the society. 
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4. Principal and Agent— Siokature bt Agent. 

Where the language of an Instrument, with respect to the party to be 
charged, is equi vocal, and such instrument is signed by an agent in his 
own name, with the addition of the titie Indicating his agency, évidence Is 
admissible, as against the principal, to show tliat the instrument was in 
fact intended as his obligation, and not that of the agent 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kentucky. 

This was a suit by Oliver Watson and Ivetitia Souther, as exec- 
utrix of Henry Souther, deceased, against the Society of Shakers 
at Pleasant Hill, Ky,, Napoléon D. Brown, James W. Shelton, and 
Mary Jane Sutton, trustées of said Society, to subject the property 
of the Society to a charge for the payment of a note. The circuit 
court rendered a decree for the complainants. Défendants appeal. 
Afflrmed. 

The original blll In this case was filed on the 11 th day of May, 1891, in the 
names of Oliver Watson and Henry Souther, as complainants, against the de- 
fendants above named, for the purpose of subjecting the property of the said 
Society of Shakers, one of the above-named défendants, to an équitable charge 
for the payment of a promissory note alleged to hâve been e.xeeuted by the said 
Society on the 18th day of October, 1882, and given to one M. M. Mays, of 
which the folio wing is a copy: 

"?9,985. October 18, 1882. 

"Seven years after date, we promise to pay to tlie order of M. M. Mays, or 

bearer, the sum of nine thousand nine hundred and eighty-five dollars ^/l(Xy 

dollars, value received, with interest at the rate of 6 per cent, per annum from 
date until pald, Negotiable and payable at the Fourth National Bank, Oincin- 
uati. If not pald when due, to bring 8 per cent from date. 

"Dunlavy & Scott, 
"Trustées of the Society of Shakers at Pleasant Hill, Kentucky." 

At the time of the bringing of this suit the défendants Brown, Shelton, and 
Sutton were the trustées of the society, and were made parties as such, and 
also in their individual capacities as members thereof. Dunlavy and Scott and 
one Boisseau were, at the time of making the note, trustées of the society. 
This note was sold and indorsed by Mays to the complainant Watson on or 
about July 2, 1889, in part payment for a farm known as "Chatham," uear 
Fredericksburg, Va. In August, 1889, Watson borrowed from the complainant 
Souther the sum of $5,000, and, as collatéral security for the payment of that 
sum, pledged the above-mentioned note to Souther, and delivered it to him, but 
4id not indorse it. The original bill was prepared and signed and sworn to by 
Watson in New York on the 13th dayof March, 1891, and by Souther in Virginia 
on the same day, and was thereafter transmitted to their attorneys in Ken- 
tucky, to be filed in the proper court It was not filed, however, until May llth 
following. In the meantime said Souther died, leaving a will, which was pro- 
bated on Aprll 17, 1891; and his wife, Letitia Souther, was appolnted and 
qualified as the executrix thereof. On the 7th day of September, 1891, Letitia , 
Souther, as executrix, flled what is termed in the record a "supplemental bill," 
setting out the circumstances above stated relating to the préparation ot and 
swearing to the original bill of complaint and the flling thereof, the death of 
said Henry Souther, his leaving a will, the probate thereof, and her appoiut- 
ment as executrix. In this supplemental bill she adopted and reafHrmed the 
■statements and allégations of the original bill, and prayed to be substituted as 
•complainant in the place of the said Henry Souther. 

The défendants appeared, and on the 2d day of Npvember, 1891, filed their 
demui-rer to the original bill and supplemental bill, in which they set out as spé- 
cial grounds thereof: "First. That it appeareth on the plaintifCs' owh showing 
by the said bill that their only cause of action, if any, is for money due upon 
the alleged note exliibited with the blll, for which they hâve an adéquate and 
complète remedy at law. Second. That it appeareth on the face of the note 
sued upon and exhibited with the bill that the same is not the obligation of the 
Society of Shakers at Pleasant Hill, Ky., and is not binding'upon the défend- 
ants or either of them. Third. That it appears from the biU and exhibits filed 
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that the said Dunlavy and Scott hàd no power or authority to biud the Society 
of Shakers at Pleasant Hill, Ky., by the alleged obligation sued on." 

After a hearlng upon the demurrer, It was overruled by the court; and, upon 
the suggestion of the court, the bill was amended, but no new fact material to 
the questions presented was set ont in the amendment. ïhereupon the défend- 
ants answered, setting out the foUowing grounds of défense: ï'irst. (a) That 
the Society never executed the note, (b) That the society never by the note 
promised to pay according to the ténor of the note or otherwise. (c) That the 
note was not signed in a proper manner to bind the society or its estate, nor in 
accordance with the custom and usage of the society or its trustées, (d) That 
the alleged note or contract was not authorized by or consented to or approved 
by said society, or the ministry or elders thereof. Second. That the note is not 
the act and deed of Dunlavy & Scott, nor of said Dunlavy, Scott & Boisseau, 
or either of them. Third. That the note was not signed, executed or delivered, 
or Its exécution or delivery authorized or consented to, by aU or any or either 
of said trustées. ï'ourth. That the note Is without any good or valuable con- 
sidération. Fifth. That neither said trustées, nor any or either of them, had 
any power or authority to bind the said society or its estate or property by the 
exécution of the note. Slxth. That the alleged holders or owners of the note 
were not innocent purchasers thereof, but took the same with notice, and f uUy 
protected themselves in the transaction. Seventh. That neither Dunlavy & 
Scott, nor either of them, as trustées of said Shakers at Pleasant Hill, Ky., or 
otherwise, had any authority to make or use the paper sued upon, or to bind 
the society thereby. 

Replication having been flled, proofs were taken upon the issues presented 
by the anSwer. The défendants the Society of Shakers at Pleasant Hill are a 
commtmity of people living in Mercer county, in the state of Kentucky, and are 
commonly knovm and described by the name last mentioned; and the défend- 
ants Brown, Shelton, and Sutton are members of the community, and at the 
time of the commencement of this suit were its duly appointed and authorized 
trustées or agents, selected in pursuance of the articles of covenant of the com- 
munity, and, as such trustées, hold ail the property of the society. The society 
has an actual membersMp of more than 100 people, and the membership Is eon- 
stantly changing by additions, wlthdrawals, and deaths. Upon the coming to- 
gether of the community, the several members of It subscribed to certain arti- 
cles of covenant, a copy of which is attached as an exhibit to the bill. The 
articles were duly recorded in the register's offlee of the proper county. Ail 
their property, both Personal and real, is held in a mass in common; no one of 
the members clalmlng any spécifie interost therein, everything being devoted 
to the joint interest of the church. The articles of covenant state that it is 
"ftt and proper that certain individuals should be intrasted with the care of 
the temporal Interest of the church as trustées or agents"; and then it is 
therein covenanted that the said trustées or agents and their successors shall 
be duly invested with the said offlee of trustées or agents, and "empowered to 
exercise ail the duties thereof," and "that it shall be the duty of the trustées 
or agents to take the gênerai charge and oversight of ail and singular the 
property, estate, and Interest dedicated, devoted, and given up as aforesaicl 
to the joint Interest of the church, with ail gifts, grants, and donations thac 
may at any tlme be glven. or devoted for the beneflt of the church or for the 
relief of the poor or any such charitable use or purpose; and the said joint 
interest, estate, gIfts, grants, and donations shall be held by them in the 
' capacity of trustées or agents, and shall be and remain forever Inviolably 
under the care and oversight and at the disposai of thè trustées and agentship 
of the church in a continuai Une of succession." The said articles of covenant 
contain this further provision or covenant, to wit: "And we do by thèse 
présents covenant, promise, and agrée that ail the transactions of the trustées 
or agents In the use or disposai of the joint Interest of the church shaU be for 
the mutual beneflt of the church, and in behalf of the whole body, and to no 
Personal end or purpose whatever; but the trustées or agents shall be at 
llberty, in union with the body, to make, présent, and bestow deeds of charlty 
upon such as they may consïder the proper objects, that are without; and 
when, by death or other means, any trustée or agent shall cease to act In fiis 
office as aforesald, then ail and singular the power Invested In or duties in- 
cumbent upon him shall be transferred and devolved upon bis successor, who 
shall be appointed to fill his place in said offlee and trust, so that each Infli- 
vldual appointed to the offlee of trustée or agent of the church shall be vesteil 
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with the power and authority of managing and disposing of the property and 
interest of the çhurch as aforesaid, and of making ail lawful défense for the 
security and protection of the joint interest and privilèges of the chureh, and- 
ail the transactions of such members shall be valid so long as they act in the 
officiai capacity of trustées or agents in union with the body according to tEe 
ténor of tlie covenant, and no longer." The said articles contain thls further 
provision or covenant, to wit: "And we further covenant and agrée that it 
shall be the duty of the trustées to keep or cause to be kept in a book or 
books provided for that purpose a true copy of this covenant, together with ail 
other records or matters of a public nature that may be necessary for the 
information and satisfaction of ail concerned, and for the security of the 
joint interest of the chureh committed to their care; and, further, that the 
trustées shall make application to the proper authority for the covenant to be 
duly recorded in the county office of this county, together with the names of 
ail the subscribers who previously shall hâve subscribed to It; and in ail 
deeds, wills, grants, etc., which may thereafter be given or conveyed to the 
trustées or agents aforesaid for and in behalf of the joint body or chureh, 
express référence shall be had to the same, specifying thé date or time when it 
was subscribed or first begun to be subscribed." The said articles contain 
this further provision or covenant, to wlt: "We do freely and cordially cove- 
nant, promise, and agrée together for ourselves that we shaU never hereafter 
make any account of any property, labor, or service devoted by us to the 
purpose aforesaid, or brlng any charge or debt or damages or hold any de- 
mand whatever agalnst the chureh or community, or any member thereof, on 
account of elther property or services given» rendered, or consecrated to the 
aforesaid sacred and charitable uses." Thèse articles of covenant, originafly 
established In 1815, were amended somewhat in 1844, but not in respect to any 
matter deemed material to the resuit. The article providlng for trustées dis- 
tinctly déclares the trust, and in regard vo real estate says that they shall 
"hâve in trust the fee of ail the land belonging to the chureh." 

Considérable testimony was taken In support of the défenses set up In the 
answer by the défendants, and considérable also by the complainants fii rebut- 
tal thereof. It is not worth while to go Into a discussion of the détails of it. 
As gathered by the court, the most material facts in regard to the exécution 
of the note and its subséquent history are as follows: It is sufficiently proved 
that Dunlavy and Scott were at the time when the note bears date the execu- 
tive officers of the Society. Boisseau was also one of the trustées, but he was 
not an active member of the board, If we call it such, and the business of the 
Society was actually conducted by Dunlavy and Scott In their capacity as 
trustées and agents. Such was the gênerai rule. They slgned the obligations 
of the Society In substantlally the same form in. which the note is signed, and 
It sufficiently appears that this was the method and usage In business deal- 
Ings generdUy in which the sbclety was concerned; and that this mode of con- 
ducting their afCairs and signing their written obligations was well known to 
and recognized by ail the members of the society, no question, so far as ap- 
pears, ever having been raised as to the authority of Dunlavy and Scott to 
conduct the business in this way, or of the obligation of the society to respond 
to their acts so donc, as being authorized by the whole body. Mays, the payée 
of the note, was an adventurer, engaged in spéculations of one kind and an- 
other in Ohlo, and, having some money for Investment, went to Pleasant Hill, 
in Kentucky, and loaned the amount represented by the note to Dunlavy and 
Scott for the society. It Is proven beyond a doubt that the signatures of Dun- 
lavy and Scott are In the handwrltlng of Dunlavy, Scott being présent and 
assenting to the transaction. There are some clrcumstances which tend to be- 
get a suspicion that there may hâve been some unfair dealing on the part of 
Mays in procuring the note, but the grounds of such a charge are elther quite 
vaguely shown, or rest upon mère conjecture. The note was held by Mays 
until, as before stated, it was sold and hidorsed by him to Watson, and by the 
latter pledged to Souther. AU this occurred before the maturity of the note. 
There is no proof that Watson, at the time he took the note, had any knowl- 
edge of any défense to It, except that he was Informed by correspondence 
with the society during the pendency of the negotiations between himself and 
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Watson for thé sale of the farm and the taèlng of the note tliat the socicty 
claimed that the note was never executed by or In behalf of the society, and 
that the society èlaimed that It had never recelved the money for which the 
note purported to hâve been given. 

The législature of the stàte of Kentucky, on the llth day of February, 1828, 
passed an act relating to suits âgainst such societies as the one hère sued, 
whieh Js as foUows: 

"An act tô regulate civil proeeedlngs against certain, communities having prop- 
èrty In common. 

"Section 1. Be It enacted by the gênerai assembly of the commonwealth of 
Kentucky. That It shall and may be lawful for any person having any de- 
mand exceediûg the sum of fifty dollars, founded on any contract Implied or 
expreéàed against any of the communities of people commonly called 'Shakers,' 
livlng toëether, and holding their property in common, to commence and pros- 
ecute sUits, ôbtain deerees, and hâve exécution against any sucli community, 
by the name or description by which said community is èommonly known, with- 
out namihg or designating the Individuals of such community, or serving pro- 
cess on them, except as is hereinafter directed. AU such sults shall be by bill 
In chancery. In the circuit court of the county in whieh sUch community ré- 
side; and it shall and may be lawful to ruake parties to such suits, ail other 
persons by name vcho may hâve any Interest in the matter in controversy, or 
who may hold any property In trust for said community, or may be Indebted 
to them, 

"Sec. 2. Whenever any subpoena founded on any such bill shall be placed 
In the hands of any otBcer to exécute, he shall fix a copy of such subpoena on 
the door of the meeting-house of such community, shall deliver a copy tosome 
known member of the community, and shall read the subiwena aloud at some 
one of the dwellings of said community, at least ten days before the term of 
the court at which said community are required to answer, and on thèse faets 
being returned in substance on the subpoena, they shall constitute a goôd serv- 
ice of procpss of said community^ so as to authorize the court to require and 
compel an anSwer agreeable to the rnles and usages in chancery. 

"Sec. 3. AU answers for and in behalf ôf such community may be flled on 
the oath or affirmation of one or more individuals of such community, who 
shall moreover swear or aflirm that he or they hâve been nominated as the 
agents or attorneys of such community, to défend such suit, and thereupon the 
indivldual so answering shall hâve f uU power and authority to manage and 
conduct said suit on the part of such community, or to settle and adjust the 
same, and ail notices to take dépositions against said community may be 
served on such agent or left at their place of résidence, provided, that for good 
cause shown, the court may at any time permit such agents to he changed or 
substituted by others of the community; provided, however, that the agents 
or défendants shall not be compelled to answer on oath to any charges or al- 
légations, which are, by the existing rules of law and equity, cognizable alone 
in the courts of common law; and provided, further, that in ail such cases as 
mentioned in the foregoing proviso, the défendants shall be entitled to a jury, 
if they, or any one of them, shall signify their désire to that etïect at any 
time before the trial shall hâve been gone Into, and in such case above de- 
scribed either party may require the personal attendance of witnesses and a 
viva voce examination, as though the suit were at common law, and the court 
shall direct such process at the request of either party, or summonses may 
issue as in other cases of the kind. 

"Sec. 4. Be it further enacted that nothing in this act contained shall be so 
construed as to render the communities afoi-esaid, or any of them, liable upon 
contracts entered Into by any indivldual Or individuals, not authorized by their 
laws and usages to contract for such community; nor shall it be so construed 
as to give to any person, who, having been a member of such community, bas 
heretofore left it, or may hereafter leave It, any right, in conséquence of such 
membership, which he or she would not hâve had if this act had not passed; 
but such right shaU dépend upon and be determined by the laws, covenants 
and usages of such society and the gênerai laws of the land, except as to the 
mode of suit 
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"Sec. 5. Be it further enapted, that, any communlty whlch may be sued un- 
der the provisions of thls act Sball hâve the same rlght to change of venue as 
other défendants." 

This statnte Is quoted at large for the reason that Its varions provisions illus- 
trate the status and character glven to such socleties by the laws of Kentucljy, 
and by whieh they are thus recognized. 

The court below decreed for the complainants, declaring the note to be an 
équitable charge upon the property of the society, and providing for the en- 
forcement of the lien as prayed by the complainants. The défendants bring 
the case hère on appeal. 

Stone & Sudduth, D. W. Lindsey, R. P. Jacobs, and P. B. Thomp- 
son, Sr., for appellants. 
St. Geo. B. Fitzhugh and C. A. Hardin, for appellees. 

Before TAPT and LURTON, Circuit Judgés, and SEVERENS, 
District Judge. 

Having stated the case as above, SEVERENS, District Judge, de- 
livered the opinion of the court. 

The first question raised by the défendants is one of jurisdiction, 
it being contended that the citizenship of Letitia Souther is not 
sufficiently shown to be différent from that of the défendants. In 
the original bill, Watson was described as a citizen of New York, 
and Henry Souther as a citizen of Virginia. The bill styled "sup- 
plemental," of Letitia Souther, does not show her citizenship. The 
amended bill describes her as being a nonresident of Kentucky, but 
does not allège her citizenship there. The défendants, therefore, 
insist that she, being, as they also contend, a necessary party to 
the suit, is not shown to be a citizen of some other state than Ken- 
tucky, and so that the court is without jurisdiction. The gênerai 
rule hère invoked is undoubtedly well established as the resuit of 
the statutory provisions upon the subject. Bobertson v. Cease, 97 
U, S. 646; Insurance Co. v. Rhoads, 119 U. S. 237, 7 Sup. Ct. 193; 
Everhai-t v. Hunts-ville Collège, 120 U. S. 223, 7 Sup. Ct. 555. 

But attention must be given to the peculiar circumstances shown 
by the record in order to ascertain whether the rule is applicable. 
At the time when the original bill was filed, Henry Souther was 
dead. Counsel for défendants insist, and we think rightly, that 
Watson was therefore the only party complainant in the bill then 
filed, and that for ail practical purposes it should be treated as 
though Souther had not been named as a party at ail; and we also 
agrée to their further proposition that, when Letitia Souther came 
in, she came as an original party. The new matter brought for- 
ward by her bill was in no proper sensé supplemental. Her inter- 
est had not before been represented in the suit. But ttie coui*t had 
already acquired jurisdiction of the case. Watson, who held the gên- 
erai property in the note upon which the suit was brought, had filed 
his bill more than four months before Letitia Souther came in. 
She had an équitable interest arising upon the pledge of the note 
as collatéral to Watson's indebtedness to the estate she represented. 
Watson's title was a sufEicient foundation on which the case could 
stand. It is true the pledgee of the note was a proper party, and, 
in a sensé, a necessary party to the suit. She was not a necessary 
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party in giving jurisdiction to the court over the case, and enabling 
it to make a décision; but she was a necessary party to the rendi- 
tion of such a decree as should bind aJl the parties uiterested in the 
subject-matter. If the suit had proceéded without the interven- 
tion of Letitia Souther, it would hâve been détective in respect of 
parties, but not fatally so. It would hâve given ground for demur- 
rer, and probably for an objection, to be taken in the answer or at 
the hearing, though the objection is rarely allowed to be flrst 
started on an appeal. McGahan v. Bank, 156 U. S. 218, 15 Sup. 
et 347. A party, by failing to seasonably insist that neces- 
sary parties to a complète decree are not before the court, "often 
suflers the evils of inadéquate litigation by leaving some branch 
of the subject still open to future controversy." ïhe court also 
might take the objection sua sponte at the hearing, and order the 
case to stand over for the bringing in of the party having an équi- 
table interest in the claim. Story, Eq. PI. § 75; Calv. Parties, 11.S- 
116; Mitf. Eq. PI. 180; 1 DauieU, Ch. Prac. c. 5; Coop. Eq. PI. 33. 
That the court may do this, of course, necessarily implies that 
the case is under its jurisdiction and authority. The défendant 
should be required to take the objection seasonably. If he does 
not, and goes on with the litigation, and, as hère, flrst raises the 
objection on appeal, he ought to be held to hâve waived ail defects 
except such as deprive the court altogether of the power to alîord 
any effectuai relief. If the défendant, by proceeding, waives such 
deiÉects, he exposes himself to further litigation at the instance of 
the party interested in, but not represented in, the former suit. 
But that would be the resuit of his own négligence in not requiring 
ail parties to be brought into the flrst suit, so that the decree 
would protect him. 

If Watson had obtained a decree upon the original bill, he would 
hâve held the fruit of the suit subject to the same equities as he 
held the note; that is, subject to a trust in favor of his pledgee for 
the amount of his debt. Hère Mrs. Souther was allowed to inter- 
vene for her interest early in the suit That which the défendants 
might hâve insisted on, or the court on its own motion hâve directed, 
was seasonably done, and no inconvenience has ensued. Permitting 
a party to intervene in a pending suit to represent an interest 
involved does not oust the jurisdiction of a fédéral court already 
acquired by reason of the diverse citizenship of the original parties, 
of whatever state the intervener may be a citizen. Stewart v. 
Dunham, 115 U. S. 61, 5 Sup. Ot. 1163; Preeman v. Howe, 24 How. 
450; Krippendori v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27; Phelps v. 
Oaks, 117 U. S. 236, 6 Sup. Ct. 714; Osborne v. Barge, 30 Fed, 805. 
We think, therefore, that the jurisdictional objection founded on 
the citizenship of the parties is not well taken. 

The next ground of défense is that the court had no jurisdiction, 
because there was a plain and adéquate remedy at law. What 
the supposed plain and adéquate remedy at law is in such a case 
is not very clearly shown to us. It was the society, and not the in- 
dividual members, which made the note. Some of the membera 
were adults, and some infants. The society was not a "partnership." 
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Neither was it a "corporation," in the proper sensé of that term. 
The members hâve no property, having renounced ail to the society. 
It is a somewhat anomalous case, but is yet of a kind which oc- 
casionally appears in the books of reports, and in regard to which 
the law bas been settled by a number of décisions. It is urged that 
the statute of Kentucky in regard to the remedy in such cases is 
of no avail. It is said that it is unconstitutional, in that it attempts 
to vest a court of eqiiity with jurisdiction of a purely légal right. 
It is further said that the statute bas been repealed by implication, 
and that, at ail events, it was not compétent for the législature 
of Kentucky to détermine the jurisdiction of the equity courts of 
the United States, or to interpolate therein a strictly légal cause 
of action. We think none of thèse suggestions are well founded. 
The law which is thought to repeal the statute is the gênerai 
practice régulation of the Code of the state, which does not specif- 
ically refer to this statute, and is not so inconsistent with it but 
that both might harmoniously be wrought eut together. Prost t. 
Wenie, 157 U. S. 46, 15 Sup. Ct 532. Nor can we see any good 
reason for holding the law void for the reason suggested, or for 
saying that the equity courts of the United States should altogether 
disregard it We do not refer to that act for the détails of prac- 
tice provided by it, but only to show that, by providing the équitable 
remedy, the rights to be secured were recognized as of an équitable 
character; for, while the statutes of a state may extend the subject 
of equity jurisdiction, they do not aflect the mode of its exercise. 
Holland v. Cballen, 110 U. S. 15, 3 Sup. Ct. 493; Whitehead v. Shat- 
tuck, 138 U. S. 149, 11 Sup. Ct. 276; Gormley v. Clark, 134 U. S. 338, 
10 Sup. Ct. 554. 

That the rights hère dealt with partake of an équitable character 
had been decided in the courts of chancery long before the date of 
this statute, and the doctrine has now become so well established 
that we should not hesitate to support the jurisdiction if the Ken- 
tucky statute had never been enacted. Let us first suppose that the 
note constitutes a légal obligation upon which an action at law 
can be maintained. Against whom shall the suit be brought? 
Not against the society, for it is not a corporation, and has no légal 
existence as an aggregation. If the suit be brought against the 
members, what members are liable? Probably such only as were 
sui juris at the time of making the note. But some of thèse are 
dead, and others may hâve withdrawn. The suit, if brought, would 
be liable to repeated abatements. Perhaps thèse difHculties could 
be got along with. But a greater one would be experienced in 
the remedy for the satisfaction of the judgment. The members 
hâve no private property. Ail is merged in the common mass. 
There is no inheritance and no estate which would go to an admin- 
Istrator. It would be an extremely embarrassing task to identify 
any légal interest of the members in the common property upon 
which an exécution could be levied. It is true there is a statute 
In Kentucky making the interest of a cestui que trust leviable on 
exécution. 

v.eSf.no.B— 47 
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Section 21, art. 1, c. 63, p. 829, of the General Statutes of Kentucky, 
provides as follows: 

"Estâtes o£ every klnd held or possessed in trust shall be subject to the debts 
and charges of the persons to whose use or for whose beneflt ihey shall be re- 
spectlvely held or possessed, as they woijld be subject If those persons owned 
the like Interest In the property, held or possessed, as they own or shall own 
In the use or trust thereof ." 

If this statute applies to the interest of members of such a society, 
such a proceeding would resuit in rights for contribution among 
the members, and conséquences altogether alien to the purpose and 
interests of the Society would ensue. It is to such a case that the 
jurisdiction of a court of equity is peculiarly applicable. By the 
flexibility of its procédure to flx the liability and the scope of the 
remédies it is authorized to employ for its satisfaction, it can fur- 
nish complète relief where the remedy of the common law is neither 
plain nor adéquate. A large branch of equity jurisdiction has al- 
ways been concurrent with that of the courts of law, — ^that is, has 
extended over the same gênerai subjects as those taken cognizance 
of in actions at law; but where, from the nature of the circum- 
stances, and on account of the inadequacy of its remédies, a court 
of law cannot afEord the due and appropriate relief. In thèse 
cases there is an obligation of a légal character at the foundation 
of the suit, like the note in the présent case, but there is some 
dififtculty either in the manner in which the obligation rests upon 
persons or property, or in the efflciency of the process belonging 
to liie court, which makes the légal remedy inadéquate. Boyce's 
Ex'rs V. Grundy, 3 Pet. 210; Wylie v. Coxe, 15 How. 416: Barber t. 
Barber, 21 How. 582. 

In Weymouth v. Boyer, 1 Ves. Jr. 424, Mr. Justice Buller, sitting 
for the lord chancelier, says : 

"We hâve the authorlty of Lord Hardwicke that If a case was doubtful, or 
the remedy at law difflcult, we would not pronounce against the equity juris- 
diction. This same principle has been laid down by Lord Bathurst." 

It would resuit from thèse considérations that this bill could be 
maintained if the note could be regarded as imposing a technically 
légal liability. But we doubt if it can be so regarded, and are inclined 
to think that the rights secured by it are of a purely équitable char- 
acter. Looking to the circumstances in which this note was given, 
we think it cannot be doubted that it was intended to charge the 
property of the Society. The society itself , as has already been said, 
was not a corporation of which the law could lay hold, nor was it a 
partnership. It was but a mère name given to a community whose 
membership is constantly shifting. The note was not effectuai 
against anything but this changing body, and that only by suppos- 
ing it to be intended to be a charge against the property which ail 
the members of the society had concurred in putting in a common 
mass in the hands of the trustées of the society. It could not be 
accepted that the society intended to obtain the money, appropriate 
it to its own use, and give this note as an idle f orm, which it is unless 
it charges their property. And the considération of the note went 
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to augment the fund upon which it is spught to charge ît "Kights 
in equity équivalent to liens may arise under varions circumstances. 
Thus, real or personal estate may be charged by an agreement, ex- 
press or implied, creating a trust wMch equity will enforce." Snell, 
Eq. (2d Ed.) 274. "In courts of equity tbe term 'lien' is used as syn- 
onymous with a charge of incumbrance upon a thing, wbere there 
îs neither jus in re, nor ad rem, nor possession of the thing. The 
term is applied as well to charges arising by express engagement 
of the owner of property, as to a duty or intention implied on 
his part to make the property answerable for the spécifie debt or 
engagement. Mr. Justice Erle once remarked [Brunsdon v. Allard, 
2 El. & El. 27] that 'the words "équitable lien" are intensely unde- 
fined.' It is necessarily the case that something of vagueness and 
uncertainty should attend a doctrine that is of such wide and 
varied application as is this of équitable lien; and yet the princi- 
ples are as well deflned as other équitable principles, and their ap- 
plication to certain well-established classes of liens is well settled. 
To apply them to that undefined class of liens which arises from the 
contracts of parties may be more difflcult, because thèse liens are as 
varions as are the contracts, and précédents which exactly apply 
may not be found. This wide application of the doctrine is one élé- 
ment of the importance of this branch of equity jurisprudence." 1 
Jones, Liens, § 28. And Pomeroy, in discussing the subject of 
équitable liens, says: "ïhere is no doctrine which more strikingly 
shows the différence between the légal and équitable conceptions of 
the judicial résulta which flow from the dealings of men with each 
other from their express or implied undertakings." 3 Pom. Eq. 
Jur. § 1234. 

In Perry v. Board, 102 N. Y. 99, 6 N. E. 116, the plaintiff had 
in good faith advanced money for the improvement of certain 
property which was in the hands of the défendant upon a trust to 
raise money by mortgage to pay off this and another debt. The 
money so raised was not sufficient after paying the other debt to 
satisfy the plaintiff. He sued in equity to charge the trust prop- 
erty. He had no légal obligation of the trustée, nor of the party 
which created the trust, upon which he could maintain an action, 
and no recourse but to the property itself. The court of appeals 
held that, because of the lack of any available remedy for the re- 
imbursement of the money which he had bestowed in augmentation 
of the trust property with the knowledge of the oificers of the par- 
ties interested in the trust property, the plaintiff was entitled to 
an équitable lien thereon, which was directed to be enforced. This 
case is cited by Jones in his work on Liens in support of the propo- 
sition that equity will afford a lien where the plaintiff's rights can 
be secured in no other way. 1 Jones, Liens, § 39; 1 Beach, Mod. 
Eq. Jur. §§ 290, 291. And see, also, Riddle v. Hudgins, 7 C. C. A. 
335, 58 Fed. 490, and cases cited. 

The bill in this case makes the society, the trustées, and three of 
the members parties défendant In our opinion, this was sufficient. 
It belongs to that class of cases in which it bas been held that when 
the parties are numerous, and it is inconvénient to bring them ail be- 
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fore the court, a représentation of them may be constituted, and 
the représentatives be made parties to prosecute or défend for ail. 

Lord Hardwicke, in Vernon v. Blackerby, 2 Atk. 144, mentions 
the case of The Bubble, decided in the high court of chancery in 
1720, in which, "although sereral persons were interested, yet they 
lodged a gênerai power and authority in some few only, and there- 
fore, to avoid inconvenience from making such numerous parties, 
this conrt restrained them to those particular persons who were 
intrusted with this gênerai power." 

In Meux v. Maltby, 2 Swanst. 277, the bill made the treasurer and 
directors of a joint-stock company, who were aiso holders of shares, 
défendants to the suit. Objection being made for want of parties, 
it was held, upon review of many previous cases, by Sir Thomas 
Plumer, master of the rolls, that the objection was not maintain- 
able. In delivering judgment he said : 

"Hère is a current of authority, adopting more or less a gênerai prineiple oi 
exception, by whicli the rule that ail persons Interested must be parties ylelds 
when justice requires it, in the Instance of either plaintiffs or défendants. 
The rigid enforcement of the rule would lead to perpétuai abatements. This, 
therefore, cannot be regarded as a new point, or as creating a difficulty. It 
is quite clear that the présent suit bas suificient parties, and that the défend- 
ants may be considered as representlng the company. Can I then dlsmiss the 
blll for want of parties, because ail the proprletors, admitted to be so numer- 
ous that it Is difflcult to flnd them, are not before the court? There is no fair 
distinction in that respect between this case and those which hâve been 
atated." 

This was a case where the parties themselves had lodged the au- 
thority of management in certain officers. The same prineiple ob- 
tains where the court itself adopts a few as représentatives of the 
whole. Story, Eq. PL §§ 117, 118. 

We therefore conclude that the suit is properly brought in 
equity, and that the défendants are rightly constituted. 

The next défense presented is that the note was not so executed 
as to bind the society, but only the individuals, Dunlavy and Scott. 
The note is signed in their names, as "Trustées of the Society of 
Shakers at Pleasant Hill, Ky." Prima f acie it might be that, under 
the rule adopted by many authorities, the resuit contended for 
might follow such a mode of signing, especially where the note bas 
passed into the hands of a party who had no acquaintance with the 
facts in which the note originated, and insisted on holding the sign- 
ers to the rule. But hère the défendant, the principal of the per- 
sons signing the note, raises the objection. When an instrument 
like this bears on its face a suggestion that it is executed by one 
acting as an officer or agent of another, évidence is admissible as 
against the principal to show that the instrument was intended as 
the obligation of the party who was in fact the principal in whose 
behalf the business was done, and not that of the agent. The case is 
governed by the rule laid down in Metcalf v. Williams, 104 TJ. S. 93. 
The cases of Brockway v. Allen, 17 Wend. 40, and Kean v. Davis, 21 
N. J. Law, 683, cited by Mr. Justice Bradiey in Metcalf v. Williams, 
are also precisely in point. The doctrine of thèse cases is that, 
while the gênerai rule is as hère contended, still it is compétent to 
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prove the surronnding circumstances where the language of the in- 
strument with respect to the party to be chargea is equivocal. The 
évidence in the présent case leaves no doubt whatever that the So- 
ciety was intended to be the obliger. The suggestion of the So- 
ciety that its trustées should be held personally responsible for the 
debt is altogether devoîd of merit. 

It is also insisted that neither Dunlavy nor Scott had power to 
bind the society. The défendants contend that, Boisseau haying 
bèen also a trustée, his concurrence in the act of giving the note 
was necessary. It is undoubtedly the gênerai rule that aJl the 
trustées appointed must participate in the act of agency. Mechem, 
Ag. § 77; 1 Perry, Trusts, § 411; Wilbur v. Almy, 12 How. 180. And, 
if the society had held its trustées to the rule, it might very well be 
that this obligation, thus executed, could not at law bave been en- 
forced. But the évidence demonstrates that it did not in the trans- 
action of its business stand upon the rule, but permitted the in- 
dividuals of the trustées, sometimes one and sometimes two, to 
conduct the business of the society. Indeed, it quite clearly ap- 
pears that Dunlavy was the recognized manager, who often con- 
ducted its important affairs without any active intervention of the 
other trustées. We think the society should not now be allowed, 
having got the money procured by its ordinary methods and evi- 
denced by an instrument executed in the manner in which for many 
years its obligations had without dissent been executed, to say that 
its adopted method was irregular and did not bind it. Besides, if 
the exécution of the instrument was defective, it would not on that 
account fail in equity. The real purpose and effect of the instru- 
ment is to prove the fact upon which the society's property should 
be charged; that is, that the money it represented was loaned to 
the society. 3 Pom. Eq. Jur. (2d Ed.) § 1237; 1 Beach, Mod. Eq. 
Jur. § 292; Allis v. Jones, 45 Fed. 148. 

The observations made in regard to the défense last mentioned 
apply to the further ground of défense, which is, as stated in the 
language of the brief submitted by appellant's counsel, that "the 
trustées had no power to bind the society upon negotiable paper, 
nor did Dunlavy's signing of the name Dunlavy & Scott bind the 
society." It is proven that the society was in the habit of using 
Buch paper so executed. If it did not govern itself by its own rules, 
or permitted its agents to make a rule of practice of their own, the 
Bociety should respond to the résulte of a rule of practice thus sanc- 
tioned. 

The last ground of défense, and which really ought to hâve stood 
flrst in the line, is that there was no considération for the note, and 
that Watson is not an innocent holder of the note. We are en- 
tirely satisfled that Dunlavy signed the note; that is, that the sig- 
nature is in his handwriting. This was almost conceded by counsel 
for défendants on the argument. But the évidence leaves it clear 
enough. This fact goes far towards proving the good faith of the 
transaction. Dunlavy's réputation for integrity is not impugned. 
He appears always during his life to hâve had the entire confidence 
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of the Society, and was trusted by it in its most important business 
affairs. There is no ground whatever shown for suspecting him. 
Nor isthereany proof that the instrument is notsuchas wasintended. 
It recites that the considération for which it was given was in fact re- 
ceived. There is afQrmative proof from witnesses that the money 
represented by the note was paîd, and there is no proof to the con- 
trary. The law présumes good faith and fair dealing. There is 
nothing but the singularity of the transaction to raise a suspicion 
of anything wrong, and this is not sufQcient to oTercome the posi- 
tive eyidence supported by the légal presumption. It is not neces- 
Bary, therefore, to détermine whether Watson is a "bona flde 
holder," as that term is employed in the law of negotiable paper. 

We think the decree of the court below is right, and it is accord- 
ingly affirmed. 



KLEINHANS et al. v. JONES et ux. 
(Circuit Court of Appeals, Slxth Circuit June 10, 1893.) 

No. 274. 

CoNTSACTB— Absent. 

Complaioants on October 2, 1893, communicated In writing to one P., 
■who was authorlzed by défendant to recelve and transmit propositions for 
the purcliase of certain real property owned by défendant, and forward iiis 
answers tliereto, an ofCer for tlie purchase of sucli property. Tbe terms of 
ttie offer were to pay $120,000 for tlie property,— $10,000 casli, and tiie bai- 
ance In annual installments of $11,000,— tbe buyers agreeing to talie up tlie 
notes in five years, if money could be gotten at 6 per cent; to pay taxes 
for 1894; to pay interest semiannually ; to insure for $25,000; to Imyrove 
tlie property immediately, and tbat if any note or interest remained unpaid 
for 30 days the whoie should be due; possession to be given in 60 d;iys, 
and commission paid by défendant P. at once sent a telegram to défend- 
ant, purporting to communicate this offer, and stating that the proposed 
buyers would pay $120,000 for the property,— $10,000 down, the balance 
in 10 notes, payable annually, with 6 per cent semiannual interest, and the 
privilège of paying ail the notes on or bef ore five years ; that they agreed, 
If money was easy, to pay ail the notes, if desired, in flve years; to pay 
the taxes of 1894; to improve at once, and Insure to secure défendant No 
answer havlng been received from défendant complainants on October lOth 
submltted to P. another offer in writing, in which they agreed to pay $120,- 
000,— $10,000 in cash, the balance in 10 annual payments of $11,000 each, 
payable on or bef ore maturlty, to be sccured by lien, with semiannual in- 
terest at 6 per cent, the whoie to be due if any note remained unpaid for 
60 days; also to Insure the property for $20,000, and pay the taxes of 1894; 
défendant to pay commission, and glve a good titie, with gênerai warranty. 
On October llth, and before the last-mentioned offer was communicated to 
him, défendant telegraphed P. that he would accept the offer In P.'s tele- 
gram of October 2d, if properly secured on the property. Thereupon P. 
Indorsed an' acceptanee on complainants' offer of October lOth, attaching 
defendant's telegram thereto, and recelpted for a partial payment from 
complainants. Beld, that there was no meeting of the minds of the parties 
as to the tenus of a contraet 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kentucky. 

This was a suit by Horace Kleinhans and D. G. Simonson against 
Samuel H. Jones and Elizabeth Dunbar Jones for the speciûo per- 
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formance of a contract. The circuit court dismissed the bill. Com- 
plainants appeal. Affirmed. 

This case was originally brought in the chancery division of the Jefferson 
circuit court, in Kentucky, by pétition. Subsequently the défendants, upon 
filing their proper pétition and bond, procured the removal of the case into 
the circuit court of the United States for the district of Kentucliy. In the lat- 
ter court the complainants reformed their pleadings, and converted their péti- 
tion into a bill in equity. The object of the suit was to obtain a decree to 
eompel the speciûc performance of a contract for the sale of a lot and the 
building thereon in the eity of Louisville known as the "Mozart Hall Prop- 
erty," of which, at the time of the malîing of the alleged contract, the défend- 
ant Samuel H. Jones was the owner; the other défendant named in the plead- 
ings (Elizabeth Dunbar Jones) being his wife. The complainants were eopart- 
ners engaged in business in Louisville under the firm name of Kleinhans & 
Simonson, and were citizens of Kentucky. The défendants were citizens of 
the State of Pennsylvania. One Curran Cope, a résident of Louisville, had for 
some time previously acted as the local agent of the défendants in the care 
and management of the Mozart Hall property. The défendants, having it in 
contemplation to make a sale of this property, had authorized Pope to re- 
ceive, and communieate to them, any ofïer that might be made by an intend- 
ing purchaser, and to recelve from the défendants, and communieate to such 
party, the response which they mIght think proper to make to such offer. At 
the time of the negotlations which are alleged to hâve resulted in the con- 
tract upon the basis of which the suit is brought, a firm by the name of 
Orutcher & Stark were in the occupation of the building. The supposed cou- 
tract upon which the complainants rely was made by correspondence,~by let- 
ter and telegram. The bill sets ont the correspondence from which the cou- 
tract is claimed to hâve resulted, and prays for a spécifie performance thereof. 
The substance of the answer of the défendants is that no contract was estab- 
lished by the correspondence set out by the complainants. Upon this issue the 
eontroversy mainly dépends. The complainants. through John A. Strattou & 
Co., their agents, on the 2d day of October, 1893, submitted an offer to Pope 
for the Mozart Hall property, to be eommunicated by him to bis principals. 
This offer was in the words and figures follovving: 

"Will pay ,5120,000 

Cash $10,000 

1 year, on or before 11,000 

2 years, on or before 11,000 

3 years, on or before 11,000 

4 years, on or before 11,000 

5 years, on or before 11,000 

6 years, on or before 11,000 

7 years, on or before 11,000 

8 years, on or before 11,000 

9 years, on or before 11,000 

10 years, on or before 11,000 

"Will take up notes at the end of five years, if money can be gotten at six 
per cent Will pay taxes for 1894. Will pay iuterest semianniially. Will in- 
sure for at least $25,000 for benefit of deferred payments. Will improve ini- 
mediately. They want immédiate possession within sixty days after deed is 
made. If any note or installment of interest is not paid within thirty days 
after maturity, ail are due. This contemplâtes Mr. Jones paying comm. 

"[Signed] Kleinhans & Simonson." 

On the same day Mr. Pope assumed to communieate this offer to Mr. Jones 
by the following telegram: 

"Bona flde new party will give one hundred and twenty thousand for Mo- 
zaï't. ïen thousand cash, balance ten notes payable annually, with six per 
cent, interest payable semiannually. Privilège of paying ail notes on or be- 
fore five years. Agrée, if money is easy, to pay ail notes, if deslred, at the 
end of five years. Will pay ninety-four taxes. Will improve at once, and In- 
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sure to secure yon. Possession to be given slxty days from date. Thls Is tho 
top notch, and parties better than gold. It 1b a paylng, safe, solld învestment 
Answer at once. 

"[Slgned] Curran Pope." 

Jones replied, postponlng any deflnlte answer to the proposition untll he 
should get some further information and advice from another party in réf- 
érence to the subject. No deflnlte reply to the offer havlng been recelved by 
Pope from Jones, the complainants on the lOth day of October, 1893, submit- 
ted another form of offer for the property, -whleh was In the words and fig- 
ures followlng: 

"Louisville, Ky., Oct 10, 1893. 

"John A. Stratton & Co., Agents: You are authorized to ofCer $120,000, pay- 
able $10,000 cash, balance In ten equal annual payments of $11,000 each, pay- 
able on or before maturity, to be secured by lien, and the premises to be in- 
sured for at least $20,000 for benefit of deferred payments, and notes bearing 
interest at the rate of 6 per cent, payable semiannually; and should any of 
the notes become due, and Is unpald, and remain unpaid for the space of sixty 
days, the whole amount, at the option of holder, to be deemed due. Possession 
to be giren wlthin thirty days after date of deed. We pay taxes for 1894, and 
seller to pay your commission for selling the property belonging to S. H. Jones, 
fronting 99 feet on east slde of Fourth street, by a depth of 83 f eet on JefCerson 
Street, the south Une of which binds on Jefferson Street. Mr. Jones to make 
us a good tltle, and give gênerai warranty deed, free of ail incumbrances. 
"[Slgned] Klelnhans & Simonson, 

"Per John A. Stratton & Co., Agents." 

This communication does not appear to hâve been transmitted to Jones at 
the tlmfl. On the following day,— that is to say, Oetober 11, 1893,— Jones tele- 
graphed to his agent, Pope, as foUows: "I accept the offer in your telegram 
of October 2nd, provlded the notes are properly secured on the property. 
[Slgned] Sam. H. Jones." And on the same day Pope indorsed upon the com- 
plainants' offer of October lOth the following acceptance: "Accepted. Sam'l 
H. Jones, by Curran Pope, acting under authority of telegram of October 
11, 1893,"— and attached the telegram, or a copy thereof, to hls acceptance. 
At the time of the making of this acceptance the complainants paid to Pope, 
for Jones, as part of the purchase money, $1,000 in cash, whlch was receipted 
for by Pope, in the following form: 

"Louisville, Ky., October 11, 1893. 
"$1,000. Recelved of Klelnhans & Simonson one thousand dollars ($1,000) in 
part payment, as per contract, on $10,000 cash payment on 99x83 feet, north- 
east corner Fourth and Jefferson streets, for which I am to make a good title, 
free of ail incumbrances, and give gênerai warranty deed. If unable to make 
said deed, am to refund the one thousand dollars. 

"Sam'l H. Jones, By Curran Pope, Agent"' 

The possession of the property was not delivered, but continued in Crutcher 
& Stark. On the 21st day of October, 1893, the complainants addressed the 
following communication to Pope in référence to the occupation of the prop- 
eny: 

"Dr. Curran Pope, Agent S. H. Jones— Dear Sir: We agrée to extend time 
for possession of property, 99x83 feet northeast corner Fourth and Jefferson 
streets, to sixty days from date of deed, provided you cannot get possession in 
thkty days; but you must do ail in your power, legally and otUerwise, to get 
possession withln the time originally agreed. 

"Kleinhans & Simonson." 

But In the meantlme Crutcher & Stark. without any communication with 
Pope upou the subject, sent a telegram to Jones offering $130,000 for the prop- 
erty, statlng that they had been Informed by bis agent that it was not for 
sale. After some correspondence by letter and telegram between Jones and 
Pope, In which the former complained of Pope that he had not obtalned aa 
good a priée as he ought from Kleinhans & Simonson, and on the other hand, 
by Pope, that thç offer of Crutcher & Stark was a dishonorable attempt at 
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circumTention, and insistîng that the agreement wlth Kleinhans & Simonson 
had been made in good falth, and that Jones was boimd, in law and morals, 
to carry It out, Jones at length refused to perform the agreement of Pope 
with Kleinhans & Simonson, and entered into a contract for the sale of the 
property to Orutcher & Stark for the sum of |125,000, of which $25,000 was to 
be paid down. Thls last-mentioned contract was made on the 30th day of Oe- 
tober, 1893, and on the same day Orutcher & Stark, with sureties, executed a 
bond In the pénal sum of $25,000, which, after reciting the sale from Jones to 
Orutcher & Stark, and that Kleinhans & Simonson might set up a claim as 
prior purchasers of the property, and might institute suit for damages, or spé- 
cifie performance, and that Pope might demand commissions from Jones upon 
the sale of the property to Kleinhans & Simonson, obligated the makers of 
the bond to indemnlfy and hold Jones harmless against any loss or damage he 
might be put to by reason of any such suit, including any costs for attorney's 
fées and expenses incurred in defending It, that might be brought by Klein- 
hans & Simonson, or by Pope. On the 6th day of November following, Klein- 
hans & Simonson brought thls suit for spécifie performance of the contract 
which they daim Jones had made with them for the sale of the property, by 
his telegram of acceptanee, of October llth, of thelr ofCer of October 2, 1893. 
Ellzabeth Dunbar Jones demurred to the blll in the United States circuit court, 
aUoging that it contained no equity upon which the court could give a decree 
to the complainants against her. By leaye of the court the complainants' bill 
was amended on the 19th day of April, 1894, and the substance of that amend- 
meut was that it contained an allégation that the contract sought to be spe- 
eifieally enforced by complainants in thelr bill was that set forth in the com- 
munication from Pope to Jones on the 2d day of October, 1893, and acceptée! 
by Jones by his telegram to Pope of October 11, 1893, both which commimica- 
tions hare already been set out in the foregoing statement There is much 
correspondence, as is shown by the record, between Jones and Pope, and be- 
tween Jones and Orutcher & Stark; but as the questions to be decided hinge 
upon the construction and effect of the communications between the parties 
which haye been above exhlblted, the other correspondence In no wlse ma- 
terlally afCectlng the same, such other correspondence will not be further re- 
ferred to. There is also some oral testlmony by wltnesses in the record, but 
that does not affect the vital parts of the case. The case was heard In the 
court below upon pleadings and proofs as to the défendant Samuel H. Jones, 
and upon the blll and demurrer as to the défendant Ellzabeth Dunbar Jones. 
That court, being of opinion that there had been no meeting of the mlnds of 
the parties complahiant and the défendant Samuel H. Jones, whereby they had 
assented to the same terms of agreement, held that there was no légal contract 
between them, and that, therefore, the blll could not be sustatned. The bill 
was accordingly dismissed, and complainants bring the case hère by appeal. 

O'Neal, Phelps, Pryor & Selligman and Dodd & Dodd, for appel- 
lants. 
Stone & Sudduth, for appellees. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

Having stated the case as above, SEVERENS, District Jndge, de- 
livered the opinion of the court 

We think it quite clear that it was compétent for the parties to 
become botind by correspondence carried on in the way in which 
this was, — ^by letters and telegrams, — and that thèse, when put to- 
gether, if they made out an assent of the parties to the terms of sale, 
would make a binding agreement, which could be speciflcally en- 
forced, and that such a mode of creating a binding contract would be 
sulHcient under the statute of frauds of the state of Kentucky, which 
seems to be not essentially différent from that of other states, in re- 
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quiring written évidence of the agreement of the vendor of real 
estate, and of the authority of the attorney, when the making of the 
agreement is not the personal act of the owner, but is made by his 
agent in hia name. Lyon t. Pollock, 99 U, S. 668; Kyan v. TJ. 
S., 136 U. S. 83, 10 Sup. Ct 913; Minnesota Linseed Oil Co. v. Collier 
White-Lead Co., 4 Dill. 431, Fed. Cas. No. 9,635; Fry, Spec. Perf. 
291; Mechem, Ag. § 92; Godwin v. Francis, L. R. 5 C P- 295; Save- 
land r. Green, 40 Wis. 431. Negotiations on the part of the vendors 
were carried on through Pope, as their agent. We say the "vendors," 
intending thereby, of course, to include Mrs. Jones, because it was 
undoubiedly expected that she would join in making the proper con- 
veyance. We do not, however, intend to imply that she was, in any 
légal sensé, a party to thèse negotiations. Counsel for complainants 
attributes to Mr. Pope a larger capacity, as agent, than we think 
the évidence justifies. We can entertain no doubt, after an examina- 
tion of the testimony, that Pope had no gênerai authority to make 
a sale of the Mozart Hall property, and that his powers were 
limited to a mère communication of the proposais of the buyer to 
Jones, and of Jones' responses to such offers, He was therefore 
a spécial agent, the limitation of whose powers was well known 
to the complainants; and they can rely upon no act of his in flx- 
ing the terms of purchase, which he was not specially authorized to 
make. Morrill v. Cône, 22 How. 75; Butler v. Maples, 9 Wall. 
766; Hennessey v. Woolworth, 128 U. S. 438, 442, 9 Sup. Ct 109; 
Ohinnock v. Ely, 4 De Gex, J. & S. 638; Hamer v. Sharp, L. R 19 
Eq. 108; Pom. Spec. Perf, § 77; Mechem, Ag. § 288. 

We corne then to the main question in the case, which is whether 
the principala ever came to an agreement. When the original pé- 
tition in the case was âled in the state court, the complainants based 
their suit upon a supposed contract created by their ofEer of Octo- 
ber lOth, and the acceptance thereof on October llth by Pope, for 
Jones, under the authority of Jones' telegram to Pope bearing the 
same date as Pope's acceptance of the offer made on October lOth. 
This telegram of October 11, 1893, was as foUows: "I accept the 
offer in your telegram of October 2nd, provided the notes are properly 
secured on the property." Thus it will be seen that the authoriza- 
tion of Pope by Jones was to accept a contract of the terms of 
October 2d. This is plainly indicated by the language of the tele- 
gram itself ; and, if that were doubtful, it is made clear that Jones' 
authorization of acceptance had no référence to the offer made on 
October lOth, for he then had no knowledge of that proposition. It 
foilows that Pope was without authority to bind his principal to 
the terms contained in complainants' proposition of October lOth, 
unless that proposition was in f act identical with, and a mère con- 
tinuation of, the proposition of October 2d- Whether it was so or 
not we will consider further on. The statement of the aJleged con- 
tract made in the original pétition leaves a fatal hiatus, in not setting 
forth what was the offer contained in Pope's telegram of October 2d, 
for it was that offer only which the petitioner shows Jones had given 
Pope authority to accept. It was not stated in the pétition that the 
offer of October 2d was the same as the offer of October lOth, and 
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there was no presumption tliat it was so. After the case was re- 
moved into the circuit court of the United States, and during ita 
pendency there, the incongruity of the contract, as originally stated 
in the pétition, seems to hâve occurred to the leamed counsel for the 
complainants; and, in the hope of putting the alleged contract upoii 
a surer foundation, leave was obtained from the court to amend the 
bill, and this was done. By this amendaient the complainants' 
ground was shifted, and the contract which the amended bill asked 
the court to enforce was a contract constructed upon the proposition 
of the complainants' communication hy Pope to Jones of October 
2, 1893, and the alleged acceptance thereof by Jones in his telegram 
to Pope of October llth, and the proposition of the complainants 
of October lOth was relegated to a new place, the allégation being 
that this was drawn up merely for the purpose of carrying into more 
expanded form the contract alleged to hâve been made by complain- 
ants' proposition of October 2d and Jones' telegram of October llth; 
and it is alleged that the instrument bearing date October lOth 
was not intended to vary the original contract, and that if it does so 
it is a mistake, and contrary to the intention of the parties, and 
should be reformed. But, unfortunately for the complainants, the 
new ground does not furnish them any better standLag than that 
originally taken. In the first place, the évidence fails to show a 
binding acceptance by Jones of the oiïer of October 2d. The tele- 
gram indicating an acceptance wasaddressed to Pope, his own agent, 
and not to the complainants. It is manifest that the understanding 
of ail parties was that the acceptance was to be made by Pope by 
some further affirmative act on his part to be done, in the way of 
closing the sale. That this was so is also shown by the actual trans- 
action which occurred on the llth of October, when Pope signed the 
complainants' offer of October lOth in behalf of Jones, and then at- 
tached the telegram of that date as his authority for signing Jones' 
acceptance. Jones' telegram, in the circumstances, amounted to 
only an authorization, and indeed, being addressed, as it was, to one 
who was in no sensé the agent of the proposed purchasers, was not 
sufificient to bind the vendor, under the statute of frauds. 

But there is another difflculty. The instrument of October lOth, 
made by the complainants, was made the day before the date of 
Jones' telegram authorizing the acceptance of their offer, and this 
circumstance négatives the contention that it was made in the élabo- 
ration and further explanation of the contract already made; and the 
oral testimony taken ru the case fails to satisfy us that this paper of 
October lOth, signed by the complainants, was in fact iutended to be 
anything else than to be the foundation of the contract they proposed 
to make. We are convinced that the fact was that, while the com- 
plainants were waiting for Jones' reply to their offer of October 2d, 
they formulated a fresh offer, and then, when Jones' telegram came, 
Pope, inst'ead of executing his authority by accepting the original 
offer of October 2d, accepted the other offer of October lOth, assum- 
ing that that amounted to practically the same thing as the flrst 
offer, and would be equally acceptable to his principal. We hâve 
no doubt that this gênerai statement embodies the substantial fact. 
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!We. are tlierefore to consider whether the complainants' proposition 
of October lOth, which Pope, in behalf of Jones, accepted, was in 
truth the same thing as the offer of October 2d, which Jones au- 
thorized Pope to aceept. The offer of October 2d, as communicated, 
reserved to the payée the privilège of paying ail notes for the deferred 
purchase money on or before five years. That of October lOth made 
them payable on or before maturlty, the maturity of the last note 
being ten years after date. The offer of October 2d was to pay ail 
the notes, if desired, at the end of five years, if money should be easy. 
There was nothing of that kind in the oflfer of October lOth. In 
the original offer it was stipulated that the purchasers would im- 
prore the property at once. There was no stipulation of that kind in 
the offer of October lOth. In the offer of October 2d was a propo- 
sition to insure for the benefit of the vendor, to secure him, no amount 
at which the insurance should be made being stated. In that of 
October lOth the agreement was to insure for the same purpose for 
at least f20,000, and an insurance for that amount would hâve an- 
swered that stipulation. In the offer of October 2d, possession was 
required to be given in 60 days from that date. In tiiat of October 
lOth, possession was to be given within 30 days after the date of the 
deed of conveyance. And an entirely new term was inserted in the 
offer of October lOth, in the form of a stipulation that the vendor 
should pay the commission of Stratton & Co. for selling the property, 
thus attempting to couvert Stratton & Co. into the relation of agents 
for Jones. In fact, Stratton & Co. were never the agents of Jones, 
but were, and continued to be, acting as the agents of the complain- 
ants in the transaction. If, on the other hand, we compare the offer 
of October lOth with that laid before Pope on October 2d, instead of 
the form in which the latter actually transmitted it to Jones, upon 
the assumption that Jones was responsible for Pope's négligence in 
the transmission of the offer, and that the complainants had the 
right to suppose that the vendor was dealing with them upon the 
footing of their offer as made (see Insurance Co. v. Waterman, 6 
U. S. App. 549, 560, 4 0. C' A. 600, 54 Ped. 839), it will be found 
that the variations are quite as important, and trench quite as deeply 
into the substance of the contract. Now, some of thèse stipulations 
in the complainants' offer of October 2d, it must be confessed, were 
somewhat vague, and it may be that their vagueness would start a 
doubt whether the terms of their offer were sufflciently deûnite to 
make a legally binding contract. But several of the stipulations we 
hâve referred to are sufflciently definite and distinct to furnish the 
basis of a comparison with those contatned in the later offer, and 
it is manifest from such comparison that it is impossible to say that 
the acceptance of one would make a contract identical with one made 
by the acceptance of the other. While it may be — and we think 
it quite probable that such would hâve been the resuit — ^tljat Jones 
would not hâve objected to the variations from the iirst offer con- 
tained in the second, which was accepted by Pope, but for the inter-» 
vention of other parties, and the prospect of obtaining a larger pur- 
chase price by disavowing the act of Pope and accepting the better 
bid of the interveners, yet we are not at liberty to act upon any con- 
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jecture as to whetlier Jones would hâve ratified Pope's act, whether 
or net the new parties had corne into the field. In the first place, 
a court of equity has no power to enforce the spécifie performance of 
a con tract which is not already established between the parties; an^, 
in order to give ground for the action of the court, it must be made 
clearly to appear that a deflnite and binding légal contract exists. 
Carr v. Duval, 14 Pet. 77; Marble Co. v. Bipley, 10 Wall. 339, 859; 
Mckerson v. Nickerson, 127 U. S. 668, 8 Sup. Ct. 1355; Dalzell v. 
Manufacturing Co., 149 TJ. S. 315, 13 Sup. Ct. 886. Then, recurring 
to the rules of law whereby such binding contract may be formed, 
it is an elementary doctrine that, to constitute a valid contract, the 
minds of the parties must hâve met, and agreed to the terms of 
their agreement. It is necessary, not only that the parties shall 
hâve assented to the several terms of the contract, but, in order 
that tliere shall be any bond which shall tie the parties in mutual 
obligations, their assent must be communicated to each other. Smith 
V. Hughes, L. E. 6 Q. B. 607, per Blackbum, J.; Comish v. Abington, 
4 Hurl. & N. 549; Cox v. Troy, 5 Barn. & Aid. 474; Browne v. Hare, 
3 Hurl. & N. 495; Shepherd v. Gillespie, 3 Ch. App. 764; In re East of 
England Banking Co., 4 Ch. App. 14; Mactier v. Prith, 6 Wend. 103; 
White V. Corlies, 46 N. Y. 467. Where it is apparent that one party 
has not consented to the several terms to which the other has agreed, 
no contract is formed. If the divergence is of any thing which partakes 
of the substance of the contract at ail, there is no légal agreement; 
and the court is not at liberty to speculate upon the question whether 
some stipulation which it might think of minor importance, or some 
variation which it might think would not hâve influenced the parties 
in making the contract, can be dispensed with, and the parties held, 
in disregard of them. Bank v. Hall, 101 U. S. 50; Eggleston v, 
Wagner, 46 Mich. 610, 620, 10 N. W, 37; Pol. Cont. c. 1; Leake, Cont. 
17 (3d Ed.); De Sollar v. Hanscome, 158 U. S. 216, 15 Sup. CL 816. 
In the case last cited the bill was flled to compel spécifie perform 
ance. The vendor had given authority to his agent to sell cer 
tain real estate in Denver for $5,000, one-half cash, and the bal 
ance one-half in one and one-half in two years. The agent had 
sold by contract which required only |200 of the cash payment down, 
and |2,300 in three weeks. And, while the contract price was nominal- 
ly $5,000, the actual price was |4,950, the agent throwing ofl |50 f rom 
his commission. It was held that the agent had transcended his au- 
thority, and spécifie performance was ref used. Applying thèse rules 
to the présent case, we can reach no other conclusion than that ar- 
rived at by the court below, which was that the proof failed to 
establish a contract between the parties for the purchase and sale 
of the property in question. As this resuit is fatal to the case of 
the complainants, it is unnecessary to diseuss the other questions 
which were argued at the hearing, The resuit is that the decree 
of the court below must be affirmera. 
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AMERICAN HARROW CÔ. V. SHAFFER et aL 
(Circuit Court, W. D. Virginia. January 28, 1895.) 

1. Taxation— Equality—Viegikia License Tax. 

The statute of Virginia (Acts 1889-90, §§ 108, 109) imposlng a license tax 
upon a person who sells or offers for sale manufactured implements or 
maciiines, by retail, unless he is the owner thereof, duly licensed as a mer- 
chant, or taises orders therefor on commission; such tax being $30 for the 
county In which the license is taken out, and $10 for each additional county 
in which goods are sold,— auy person who pays an annual tax to the state 
of $30, upon capital Invested in the manufacture of such articles, being 
permitted to sell the same, by himself or by agents, without license tax,— 
does not violate article 10, § 1, of the constitution of Virginia, providing 
that taxation shall be equal and uniform. 

2. Same— Interstate CoMMpniCE. 

Nor is such statute in confliet with the constitution of the United States, 
as creating a régulation of commerce between the States, or restrictiug the 
privilèges of the citizens of the several States. 
8. Interstate Commerce— Sai>e by Sample. 

Where a corpoi-atlon of one state sends its manufactured goods into 
another state. In car-load lots, and ita agents take the same, in small quan- 
tifies, from a central storehouse, and carry them about the country, selling 
and delivering them directly to purehasers, such agents are not engagea in 
selling goods by sample, nor in Interstate commerce. 

This was a suit by the American Harrow Company against 
Joseph B. Shaffer, commissioner of the revenue for Wythe county, 
Va., and others, to restrain the défendants from collecting penal- 
ties for the nonpayment of taxes. 

Blair & Blair, for complainant. 

R. Taylor Scott, Atty. Gen. for Va., for défendants. 

PAUL, District Judge. This is a motion to dissolve an injunc- 
tion awarded on the 3d day of August, 1892, on behalf of the com- 
plainant against Joseph B. Shaffer, commissioner of the revenue 
for Wythe county. Va.; G. W. Eepass, treasurer; J. L. Gleaves, com- 
monwealth's attorney; and J. R. Harkrader, sheriff of said county, 
— restraining said officers from proceeding in the circuit court of 
Wytlie county to collect the statutory penalty for nonpayment of 
certain license taxes alleged to be due the commonwealth of Vir- 
ginia by the complainant and its agents. The tax complained of 
was assessed under the tax law of Virginia (Acts 1889-90, p. 240,. 
§§ 108, 109), which pro vides as foUows: 

"Sec. 108. Any person who shall sell or offer for sale manufactured imple- 
ments, or machines by retail, other than sewing machines, unless he be th.» 
owner thereof and duly licensed as a merchant, or takes orders therefor on 
commission or otherwise, shall be deemed to be an agent for the sale of man- 
ufactured articles, and shall not act as such without taking eut a license 
therefor. No such person shall, under hls license as such, sell or offer to sell 
such articles through the agency of another, but a separate license siiall be 
required for any agent or employé who may sell or ofCer to sell sueh ar- 
ticles for another. For any violation of this section the person offiending shall 
pay a fine of not less than fifty dollars nor more than one hundred dollars 
for each offense. 

"Sec. 109. Every agent for the sale of manufactured implements or ma- 
chines, other than sewing machines, shall pay for the privilège of transact- 
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Ing such business the sum of thlrty dollars, and this shall give to any party 
llcensed under thls section the right to sell the same wlthin the county ot 
corporation In which he shall take ont hls llcense. And if he shall sell or 
■offer to sell the same in any other of the counties or corporations o£ the state, 
he shall pay an additional sum of ten dollars In each of the counties or cor- 
porations where he may sell or offer to sell the same: provided that any 
peraon who shall pay an annual tax to the eommonwealth upon capital ac- 
tually employed by him in the manufacture of thèse articles or machines 
mentioned in this section of not less than thlrty dollars per annum, may 
without anything further being paid for the privilège by himself or his agents, 
employ agents to sell said articles or machines manufactured by him in any 
of the counties or corporations of the state; and the certiflcate of the treas- 
urer of the county or corporation in which said tax shall be paid by such 
person on the capital so employed by him in the manufacture of such articles 
or machines shall be évidence of the fact and the amonnt of tax So paid by 
him to the state thereon." 

The bill allèges that the complainant is a corporation organized 
under the laws of the state of Michigan, and a citizen of that state, 
engaged in the business of selling implements and machines manu- 
factured by it in the state of Michigan, by retail and otherwise, by 
its agents; that it manufactures a combined harrow, cultivator, and 
seeder; that on the 16th day of July, 1892, it sent its agents into 
Wythe county to sell said implements by sample, and to deliver the 
same; that while its agents were so engaged the tax complained of 
was assessed against them; that its mode of doing business was as 
follows: 

"Your orator, by Its agents, travels through the country with Its wagons 
containlng samples of its implements, and Its agents soliclt orders for the sale 
of the same, and when said orders are given and said orders are approved 
by your orator, or its gênerai manager bere [Wythe coimty], then the order 
Is fiUed, and the implements delivered to the purchaser, who either pays 
cash for it or exécutes hls note for the same." 

The défendants answer the bill under oath, and in their answer 

say: 

"Eespondents deny ail, each, and every allégation of the bill touching com- 
plainant's business In the cotmty of Wythe, and the manner in which said 
business is and was earried on and conducted." 

Further answering, thèse respondents say the — 

"American Harrow Company brought and had shipped to the county of 
Wythe manufactured articles, such as barrows, etc., commingled said arti- 
cles with the property of the county, stored them in bouses, dépôts, and 
other places, and then proceeded to sell and offler for sale said articles with- 
out having flrst obtained the llcense prescribed by law for the business in 
the manner and form set ont In the revenue laws enacted by the gênerai 
assembly of Virginia." 

And, in conséquence of the complainanfs agents f ailing to obtaîn 
such license, actions were instituted in the circuit court of Wythe 
county. 

The défendants Gleavea and Shafler file a statement of facts 
which counsel for complainant agrée may be read and used as afS- 
davits, without notice, and with the same effect as though in the 
form of dépositions. The statement is as follows: 

"The foUowing statement of facts Is submitted by counsel for défendants 
as the facts in the above suit: In the year 1892 there came to Wythe county, 
Virginia, eight or ten men, bringing with them eight pairs of horses and 
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wagons., Tbat lu a few days afterwards there arrlved at the WythevîUe 
dépôt one or nlore car loads of American harrows. That thèse harrows were 
taken from the cars by thèse eight or more men, wh© represeated themselves 
to he agents of the American Harrow Company, and stored in a building in 
said town. That they then loaded thelr eight wagons with two harrows each, 
and proceeded to sell and ofler to sell the same throughout the said county 
of Wythe, and, when a sale was made, delivering one of the harrows upon 
the wagons. That when a llcense tax was demanded by Jos. B. Shaffer, com- 
mlssioner of the revenue, they declined to pay the same, saylng they were 
exempt from said tax by the Interstate commerce law, the said harrows being 
manufactured in the state of Mlchigan. That afterwards, when told by the 
said commissioner of the revenue that unless the tax, as prescribed by sec- 
tion 109, Acts Assem. 1889-90, regulatlng the amount of tax to be paid ïïy 
agents for the sale of manufactured implements, was pald, that he would be 
compelled to collect the same by law, said agents declined to pay the said tax, 
but expressed a willingness to pay the license tax prescribed by section 28 of 
same act, imposlng a tax upon merchants, whlch said tax the commissioner 
was unwilling to accept." 

The cômplainant has taken no testimony to sustain the bill. It 
flled the ex parte affidavits of some of its agents, which the court 
cannot consider as évidence; being taken without notice to the de- 
fendants, and défendants not consenting that they may be read 
as évidence. The cause, as presented to the court, stands upon the 
bill and exhibits flled therev?ith, showing the pendency of the pro- 
ceedings in the state court, the answer of the défendants, under 
oath, and the statement of facts by the défendants Gleaves and 
Shafler, which, by consent of complainant's counsel, is to be read 
with the same efEect as if it were in the form of dépositions of said 
défendants. 

The first ground relied on by counsel for cômplainant to sustain 
the injunction in this case is that the license tax law (section 109, 
above quoted) is unconstitutional, in that it discriminâtes in favor 
of home manufactures of implements and machines, and against 
the manufacturers of other states; that the discrimination consists 
in this: that section 109 provides that any person who shall pay an 
annual tax to the commonwealth upon capital actually employed 
by him in the manufacture of articles or machines mentioned in 
said section, of not less than |30 per annum, may, without anything 
further being paid for the privilège by himself or his agents, em- 
ploy agents to sell said articles or machines manufactured by 
him in any of the counties or corporations of the state. But it is 
contended that additional licenses are imposed upon persons who 
sell or offer to sell thèse goods, who do not pay to the state of 
Virginia tax to the amount of |30 upon the capital invested in 
manufactures; such persons being required to pay a spécifie license 
tax of $30, which gives them only the right to sell within one county 
or corporation in which the license is taken out, and if they wish 
to sell or offer for sale in other counties or corporations of the 
state, and by other agents, they are required by said section 109 to 
pay $10 for each additional county and for each additional agent, 
and that this is a discrimination against manufacturers of other 
states. The provision of the constitution of the state of Virginia 
that is invoked to nuUify the act in question is section 1 of article 
10, which provides that: 
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"Taxation, except as hereinafter prescrlbed, whether imposed by the state, 
or county or corporate Dodies, sliall be equal and unifonn, and ail property, 
both real and personal, shall be taxed in proportion to Its value, to be ascer- 
tained as prescrlbed by law. No one species of property from which a tax 
may be collected shall be taxed hlgher than any other species of property 
of equal value." 

Section 4 of article 10 provides, "the gênerai assembly may levy 
a tax upon incomes," and upon certain licenses, among others, com- 
mission merchants, persons selling by sample, brokers, pawnbrokers, 
and ail other businesses which cannot be reached by the ad valorem 
System. It further provides, "The capital invested in ail business 
opérations shall be assessed and taxed as other property." 

The argument of counsel is based on the ground that the tax 
provided for in section 109 is not equal and uniform; that it favors 
the manufacturer who sells by agent, and who has sufflcient capital 
invested in his business to require him to pay |30 taxes thereon to 
the commonwealth, over one who sells the same manufactured 
articles, by himself or agents, who has not such an amount of cap- 
ital invested in the mauufacturing business in this state. It is 
settled by unquestioned authorities that the terms "equal and uni- 
form" apply only to a direct tax on property, and that the clause 
by which equality and uniformity are prescrlbed does not limit the 
power of the législature as to the subjects of taxation, but is only 
intended to prevent an arbitrary taxation of property according to 
kind or quality, without regard to value. Com. v. Moore, 25 Grat. 
951; Eyre v. Jacob, 14 Grat. 422; Cooley, Const. Lim. (5th Ed.) 616, 
617; Sedg. St. & Const. Law (2d Ed.) 504. The question under dis- 
cussion, viz. the power of the législature to lay a license tax, on 
other than an ad valorem basis, was bef ore the suprême court of the 
state of Virginia in Com. v. Moore, 25 Grat. 962, and was held to 
be constitutional. As to the discrimination complained of, much 
might be said, if it were within the province of the court to do so, 
in défense of the statute, and of the wisdom and justice of the policy 
pursued by the législature in its enactment. But the justice or 
injustice of the act is a question with which the court can hâve 
no concern. It is a matter that the constitution has conflded to 
the judgment and discrétion of the législature. "The rule of law 
upon this subject seems to be that, except where the constitution has 
imposed limits upon the législative power, it must be considered as 
practically absolute, whether it opérâtes according to natural jus- 
tice, or not, in any particular case. The judiciary can only arrest 
the exécution of a statute when it conflicts with the constitution." 
Cooley, Const. Lim. 201. "The presumption always is that the 
législature has judged correctly of its constitutional powers, and 
the contrary must be clearly demonstrated before a co-ordînate 
branch of the government can be called upon to interfère between 
the people and their immédiate représentatives. The décisions of 
ail the courts, state and fédéral, speak a uniform language on this 
subject." ''We déclare an act of the gênerai assembly void only 
when such an act clearly and plainly violâtes the constitution, and 
in such maiiner as to leave no doubt or hésitation on our minds." 
v.68F.no.8— 48 
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Corn. V. Moore, 25 Grat 953; Eyre v. Jacob, 14 Grat. 422. The act 
under which the taxes complained of were assessed violâtes no pro- 
vision of the constitution of Virginia, either express or implied, and 
contains no provision discriminating against the citizens or the 
manufactured articles of other states. 

Counsel for complainant claim, in argument, that the statute in 
question has been declared to be in conflict with the constitution 
of the United States in the case of Webber v. Virginia, 103 U. S. 
344. But an examination of that case shows that the statute there 
decided to be unconstitutional imposed a tax on agents for the 
sale of the manufactured articles of other states and territories dif- 
férent from that assessed upon agents for the sale of articles manu- 
factured in this State. That statute (Revenue Law 1875, § 45), de- 
cided to be unconstitutional, contained this provision: 

"That any person who shall sell or ofEer for sale the manufactured articles 
of other states or territories, unless he be the owner thereof, and taxed as a 
merchant, or takes orders therefor on commission, or otherwise, shall be 
deemed an agent for the sale of sueh articles, and shall not act as such with- 
out a license therefor." 

The forty-sixth section of the same act flxed the license tax for 
the sale of such articles at a rate différent from that fixed for the 
sale of articles manufactured in this state. "Hère," says the court, 
"is a clear discrimination in favor of home manufacturers, and 
against the manufacturers of other states." The tax was made to 
dépend u,pon the foreign character of the articles sold, — that is, 
upon their having been manufactured without the state, — and it 
was, to that extent, a régulation of coMmerce in the articles between 
the states. 103 U. S. 350. But this discriminating provision is not 
embodied in the tax law we are now considering, nor is it found in 
any revenue statute passed by the Virginia législature since the 
décision in Webber v. Virginia was rendered. 

A number of décisions are relied upon by counsel for complain- 
ant to show that the Virginia statute is obnoxlous to clause 3, § 8, 
art. 1, of the constitution of the United States, commonly known as 
the "Commerce Clause," giving to congress the power to regulate 
commerce among the sèveral states. A caref ul examination of the 
cases cited shows no provision in the statute which is inhibited by 
this déclaration of the fédéral constitution. The case flrst quoted 
by counsel is Ward v. Maryland, 12 Wall. 418. In this case the 
Maryland statute fixing taxes was held void because it discrîmi- 
nated in favor of résidents and against nonresidents of the state, 
and was in violation of the provision of the constitution of the 
United States which provides that the citizens of each state shall 
be entitled to ail the privilèges and immunities of citizens in the 
several states. Const. U. S. art. 4, § 2, cl. 1. Another case quoted 
is Welton v. Missouri, 91 U. S. 275. A Missouri statute required 
the payment of license tax from pePsons who dealt in the sale of 
gôods, wares, and merchandise which were not the growth, product, 
or manufacture of the state, by going from place to place to sell the 
same in the state, and required no such license tax from persons 
selling in a similar way goods which were the growth, product, and 
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manufacture of the state. Walling v. Michigan, 116 U. S. 446, 6 
Sup. et. 454, is another case in which a statute imposed a tax on 
nonresidents, or their représentatives, for selling liquor in the state, 
which discriminated in favor of citizens of the state of Michigan. 
It is clear that thèse décisions cannot be relied upon to show that 
the Virginia license law is unconstitutional because it discriminâtes 
in favor of résidents, and against nonresidents, of the state. The 
statute makes' no such discrimination. It requires the same license 
tax of an agent who engages in the business of selling manufac- 
tured implements or machines, whether he be a citizen of Vir- 
ginia or of another state. The cases above cited establish what 
enactments in license tax laws are discriminations in favor of 
the citizens of the state enacting such laws, and against the citi- 
zens of sister states, and are therefore invalid, as impinging upon 
the provision of the constitution of the United States regulating 
commerce among the states. The décisions of the suprême court 
of the United States are equally clear and conclusive as to cer- 
tain provisions in state tax laws which are not in conflict with 
the commercial clause of the United States constitution. Machine 
Go. V. Gage, 100 U. S. 676, was a case in which the plaintiff 
was a corporation of the state of Connecticut It manufactured 
sewing machines at Bridgeport, in that state, and had an agency 
at Nashville, in the state of Tennessee. From the latter place 
an agent was sent into Sumpter county, in that state, to sell 
machines there. A tax was demanded from him for a peddler's 
license to make such sales. He denied the validity of the law 
under which the tax was claimed. The Tennessee law fixed a tax 
upon peddlers of sewing machines. The sewing machines were 
manufactured in Connecticut. The suprême court of Tennessee 
held that the law taxing the peddler of such machines levied 
the tax on ail peddlers of sewing machines, without regard to the 
place of manufacture. The suprême court of the United States sus- 
tained the décision, the court saying: 

"In ail cases of this class to wLich the one before us belongs, It is a test 
question wiietber. there is any discrimination in favor of the state, or of the 
citizens of the state, which enaeted the law. Wherever there is such dis- 
crimination, it is fatal. Other considérations may lead to the same resuit." 
"In the case before us the statute in question, as construed by the suprême 
court of the state, makes no such discrimination. It applies alilie to sewing 
machines manufactured in this state and out of it. The exaction is not an un- 
usual or an unreasonable one. The state, putting ail such machines upon the 
same footing with respect to the tax complalned of, has an unquestionable 
right to Impose the burden." 

It is sought by counsel for complainant to brin g this case within 
the scope of the décision of the United States suprême court in Kob- 
bins V. Shelby Co. Taxing Dist., 120 U. S. 489, 7 Sup. Ct 592. The 
statute of Tennessee imposed a tax on ail drummers, and ail persons 
not having a regular licensed house of business in Shelby taxing 
district. The facts, as stated in that case, were: Robbins was a 
citizen and résident of Cincinnati, Ohio, and was engaged in the 
business of drumming in the taxing district of Shelby county, Tenn., 
i. e. soliciting trade, by the use of samples, for the house or firm 
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for which he worked as a drummer; said flrm doing business in 
Cincinnati, where ail the members thereof lived. The question 
waa as to the constitutionality of the act which imposed the tax 
on drummers, and the court held that it was not compétent for a 
state to levy a tax, or impose any other restriction, upon the citizens 
or inhabitants of other states, for selling, or seeking to sell, their 
goods in such state, before they were introduced therein. We hâve 
numerous décisions in the fédéral courts to the samê effect. But 
the facts in the case now before this court do not bring it in Une 
with that class of cases. The évidence in this case shows thèse 
facts: The complainant in July, 1892, sent its agents (eight or 
ten of them) into Wythe county, with eight teams and wagons. In 
a few days afterwards there arrived at the Wytheville dépôt, in 
said county, two car loads of implements known as the "American 
Harrow." That thèse harrows were taken from the cars by thèse 
eight or more men, who represented themselves to be agents of the 
American Harrow Company, and stored in a building in the said 
town of Wytheville. That thèse men then loaded their eight 
wagons with two harrows each, and proceeded to sell and offer to 
sell the same throughout the county of Wythe, and when a sale was 
made of a harrow they delivered to the purchaser one of the har- 
rows which they had on their wagons. That when a license tax 
was demanded of them they declined to pay the same, saying they 
were exempt from said tax by the Interstate commerce law, the 
said harrows being manufactured in the state of Michigan. That 
afterwards, when told by the commissioner of the revenue that un- 
less the tax was paid as prescribed by section 109 of the revenue 
law of the Acts of Assembly of 1889-90, fixing the amount of tax to 
be paid by agents for the sale of manufactured implements, he 
would be compelled to collect the same by law, they still declined 
to pay the same, but expressed a willingness to pay the license tax 
prescribed by section 28 of said revenue law, imposing a tax upon 
merchants. On this statement of facts, thèse men do not corne 
within the class of mercantile agents styled "drummers" or sample 
merchants selling, on orders, goods in another state, to be there- 
after forwarded and delivered to the purchaser in the state where 
sold. The facts place them on a footing with citizens of the state 
selling goods that are within the state at the time of sale. In 
Webber's Case, 33 Grat. 898, the court says: 

"And while it is conceded to be no msy task precisely to deflne when the 
privilège of the sample merchant begins, or when It terminâtes, it is very 
elear that a person, whether he be owner or agent, who has a place of busi- 
ness in a county or town, and there sells and delivers the articles at the time 
of sale, or a person who carries his goods from place to place, and sells and 
delivers the articles at the time of sale, is not selling by sample, card, or 
description. Such a person may be a retail merchant or a peddler, but he is 
not a sample merchant" 

In the case cited by counsel for complainant (Robbins v. Shelby 
Co. Taxing Dist, 120 U. S. 498, 7 Sup. Ct. 592), the court held that the 
negotiation of sales of goods which are in another state, for the 
purpose of introducing them into the state where the negotiation 
is made, is Interstate commerce. In the same case the court said: 
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"As soon as the goods are in the state, and become a part of its gênerai 
mass of property, they will become liable to be taxed In the same manne: as 
other property of similar character." 

The court held the same doctrine in Brown v. Houston, 114 U. S. 
622, 5 Sup. qt 1091. In Machine Ca v. Gage, 100 U. S. 676, the 
court said: 

"Where goods are sent from one state to another for sale, or In conséquence 
of a sale, they become part of its gênerai property, and amenable to its laws, 
provided that no discrimination be made against them, as goods from another 
state, and that they be not taxed by reason of being brought from another 
state, but only taxed in the usual way, as other goods are." 

Applying the principles so distinctiy stated in thèse décisions 
to the facts in this case, no other conclusion can be reached than 
that the agents of the complainant were not engaged in selling har- 
rows by sample, taking orders therefor, the orders to be sent to 
their principal, in the state of Michigan, and the harrows so sold on 
orders f orwarded to the purchasers. Had this been the course pur- 
sued by thèse agents, no question could hâve arisen as to their 
liability to pay the license tax demanded of them. They would 
clearly bave been exempt from such tax. But when the plaintiff 
shipped its harrows by car loads from the state of Michigan into 
the state of Virginia, deposited thèse goods in a warehouse in the 
town of Wytheville, and then, through its agents, loaded them on 
wagons, sent them through the country, selling and delivering them 
to purchasers from the wagons, it cannot be claimed that they were 
engaged in interstate commerce. Thèse goods were completely 
severed from the gênerai property of the state of Michigan, were sent 
to the state of Virginia for sale, were commingled with the gênerai 
property of the latter state, and subject to her laws. The plain- 
tiff's agents, in selling thèse goods in the manner they did, wene 
as clearly amenable to a license tax as if they had been engaged, 
as agents, in selling implements and machinery manufactured in 
the state of Virginia. Having refused to pay the license tax, they 
subjected themselves to the penalty fixed by the statute, to recover 
which the suits were brought in the state court, the prosecution of 
which this court is asked to perpetually enjoin. 

The contention that the Virginia statute violâtes article 4, § 2, 
of the constitution of the United States, which déclares that "the 
citizens of each state shall be entitled to ail the privilèges and im- 
munities of citizens of the several states," cannot be sustained. 
The statute makes no discrimination in favor of citizens of Virginia, 
and against the citizens of other states. It does not violate the 
privilèges and immunities of the complainant and its agents, as 
citizens of another state engaged in business pursuits in this state, 
but imposes upon them the same burden of taxation, and none 
other, that it places upon the citizens of Virginia, 

Equally untenable is the proposition that the Virginia statute is 
in conflict with the f ourteenth amendment, § 1, of the fédéral consti- 
tution, which provide« that "no state shall mate or enforce any law 
which shall abridge the privilèges and immunities of citizens of the 
United States nor deny to any p'erson within its jurisdiction the 
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equal protection of the laws." In view of what the conrt liaa al- 
ready eaid on other points presented in the case, no discussion of 
tliis question is necessary. Tlie injunction will be dissolved, with 
Costa to tlie défendants. 



BOSTON SAFE-DEPOSIT & TRUST 00. ▼. HUDSON. 

(Circuit Court of Appeals, Fourth Circuit May 28, 1895.) 

No. 03. 

JtmaMENTS — Pkioritt over Mortgages— North Carolina Statuths. 

Under tlie North Carolina Code, wliich provides, in section 685, that con- 
veyances by corporations, whether absolute or by way of mortgage, shall 
be void as to exlsting creditors and torts previously commltted, provided 
sueb creditors or persons injured shali commence suit within 60 days after 
the reglstraticn of the deed; and, in section 1255, that mortgages by cor- 
porations shall not exempt their property from exécutions on judgments 
for labor or materials furnished, or for torts by which any person ia 
killed or person or property injured,— a judgment against a railroad Com- 
pany for a tort causing injury to the person Is superior to a mortgage ex- 
ecuted after the tort was committed, though the action was not brought 
within 60 days from the registration of the mortgage. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of South Carolina. 

This waa an application by H. T. Hudson, Jr., for payment to him, 
out of the proceeds of sale under foreclosure of the Charleston, 
Cincinnati & Chicago Railroad, of the amount of a judgment ob- 
tained by him against the railroad company. The circuit court 
granted the application. 61 Fed. 369. The Boston Safe-Deposit & 
Trust Company, the plaintiff in the foreclosure suit, appeals. Af- 
flrmed. 

This is an appeal from the decree of the circuit court orderlng a Judgment 
of the appellee, Hudson, to be paid out of the proceeds of the sale of the 
Charleston, Cincinnati & Chicago Railroad In préférence to the claim of the 
flrst-mortgage bondhoiders. Hudson, while in the employ of the railroad cor- 
poration in the state of North Carolina, was Injured April 29, 1887. He en- 
tered suit agajnst the corporation October 13, 1887. In that. suit judgment of 
nonsuit, in Invltum, was entered against him at the August term, 1888. On 
October 2, 1888,' he entered a second suit. In whlch he recovered judgment for 
Çl,500 and costs. The railroad corporation, on August 9, 1887, after the injury 
to Hudson, executed a mortgage to secure a large issue of flrst-mortgage 
bonds, whlch was recorded October 8, 1887. D tfault having been made in the 
payment of the Interest on the bonds, a decree of foreclosure was entered In 
this cause, and the railroad property sold. There were no eamings, and the 
proceeds of the sale were largely InsufBcient to pay the bonds. Hudson flled 
his judgment in this case, clalming that, by virtue of the statutes of North 
Carolina, he was entltled to be paid his judgment in préférence to tlie hold- 
ers of the mortgage bonds. The dates are as follows: Hudson was Injured 
April 29, 1887; his first suit was commenced October 13, 1887; the mortgage 
Is dated August 9, 1887; the mortgage was recorded October 8, 1887; his sec- 
ond suit was commenced October 2, 1888. The circuit court, by its décrétai 
order, adjudged that Hudson's clalm, by the statutes of North Carolina, had 
priorlty over the bonds setured by the mortgage, and directed his claim to be 
paid. To reverse that decree this appeal was taken. 

A. M. Lee, of Smythe & Lee, and Platt D. Walker, of Walker & 
Cansler, for appellant. 
Julian Mitchell, for appellee. 
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Before GOFF, CSrcuit Judge, and HUGHES and MOEEIS, Dis- 
trict Judges. 

MORRIS, District Judge (after stating the facts). Whether or 
not Hudson's claim for personal injury was entitled to be paid in 
préférence to tlie debt secured by the mortgage dépends upon the 
effect to be given to two sections of the North Carolina Code which 
was adopted in 1883. In adopting this Code, the législature of 
'North Carolina repealed ail other statutes and declared that it 
should be construed as one act, and as if enacted on one day. The 
first section is found under the head "Corporations," and is as fol- 
lows: 

"Sec. 685. How Corporations may Convey by Deed; Void as to Bilsting 
Credltors. R. C, c. 26, s. 22, 1798, c. 514, s. 4. Any corporation may convey 
lands and ail other property which is transférable by deed by deed of bargain 
and sale, or other proper deed, sealed with the common seal and signed by 
the président or presiding member or trustée, and two other meinbers of the 
corporation, and attested by witnesses. But any eonveyance of its property, 
whether absolutely or upon condition. In trust, or by way of mortgage exe- 
cuted by any corporation, shall be void and of no effect as to the creditors of 
the said corporation, existing prlor to or at the tlme of the exécution of sald 
deed, and as to torts committed by such corporation, Its agents or employés, 
prlor to or at the time of the exécution of said deed; provided said creditors 
or persons injured or their représentatives, shall commence proceedings or 
actions to enforce their claims against sald corporation wlthin slxty days 
after the reglstration of sald deed, as requlred by law." 

The second section is found under the head "Deeds and Convey- 
ances," and is as follows: 

"Sec. 1255. Property of Corporations not Exempt from Certain Llabllities 
on Account of Mortgages, 1879, c. 101. Mortgages of Incorporate companles 
upon their property or earnings, whether in bonds or otherwlse, hereafter 
issued, shall not hâve power to exempt the property or earnings of such cor- 
porations from exécutions for the satisfaction of any judgment obtained in 
courts of the state against such Incorporation for labor performed, nor (or 
materlal furnlshed such Incorporation, nor for torts whereby any person Is 
kllled, or any person or property Injured, any clause or clauses In such mort- 
gage to the contrary notwithstandlng." 

The contention of the appellant is that Hudson's claim, being 
for a tort committed by titie railroad corporation prior to the exé- 
cution of the mortgage, cornes within the proriso of section 685, 
and does not hâve priority over the mortgage unless Hudson's 
action to enforce his daim was commenced within 60 days after the 
recording of the mortgage, and that, although Hudson's first action 
was so commenced, as he was nonsuited in that action and dîd not 
commence the action in which the judgment now filed was obtained 
until one year after the recording of the mortgage, he has not 
bronght himself within the terms of section 685. The contention of 
the appellant as to section 1255 is that It applies only to torts which 
occur after the exécution of a mortgage by a corporation, and there- 
fore not to the tort for which Hudson obtained his judgment. The 
circuit court held (Simonton and Brawley, JJ., 61 Ped. 369) that sec- 
tion 1255 applied to ail claims for labor, materials, or torts against a 
corporation, whether incurred before or after the exécution of a mort- 
gage, and that its bénéficiai provisions were not to be limited by the 
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provîso înserted în section 685. It is conceded that the précise point 
in controTersy has not been detennined by the suprême court of 
North Carolina, and we are therefore to détermine the meaning and 
eflect of the statute by such settled rules of interprétation as are ap- 
plicable. 

In the flirst place, it is to be presumed that the attention of the 
législature was called to the différences and to the similarities in 
the two sections, and that they were designed. If they run in par- 
allel lines, each covering something that the other also covers, and 
each covering something that the other does not, still the pre- 
sumption is that the législature, out of abundant caution, so intend- 
ed it Maxw. Interp. St. 199. There is nothing doubtful or obscure 
in the words of either section. The difiiculty arises solely from the 
fact that the subject-matter of section 685 is in part also covered 
by section 1255, and the contention is that as to that part the pro- 
Tiso appended to section 685 should be construed as applying also to 
section 1255. But it is a rule that a proviso is strictly construed, 
and should be coniined to what précèdes it, unless it clearly appears 
to hâve been intended to apply to other matters also. Suth. St. 
Const § 223; Potter, Dwar. St. 272; End. Interp. St. § 186; Way- 
man v. Southard, 10 Wheat. 30; U. S. v. Dickson, 15 Pet 141-165. 
Before, therefore, the proviso appended to section 685 is made to 
modify and limit section 1255, it must clearly appear that by no 
other construction can the two sections stand together. In section 
685 the législature declared that any conveyance of property by a 
corporation should be of no effect as to existing creditors or exist- 
ing claims for torts, provided the claimants commenced proceedings 
within 60 days. In section 1255 the législature declared that 
thereafter a mortgage of its property or earnings by a corporation 
should not exempt its property or earnings from exécution on any 
judgment for labor or materiaJs, or for torts by which persons or 
property was injured. We hâve in section 685 an enactment which 
applies to ail conveyances and to ail creditors and to ail torts. In 
section 1255 we hâve an enactment which applies only to mort- 
gages, only to creditors for labor and material, and only to torts 
which injure persons or property. By section 685 the législature 
expressed a gênerai intention with regard to a gênerai subject-mat- 
ter. Section 1255 expresses a particular intention with regard to 
more restricted subject-matter. The rule is that when a gênerai in- 
tention is expressed, and also a particular intention, the enact- 
ment expressing the particular intention shall prevail. Maxw. Interp. 
St 202; Suth. St Const § 153; Potter, Dwar. St 131; Vatel's 
Bules, 40, 273; Stockett v. Bird, 18 Md. 484. We are obliged to give 
full meaning and effect to both sections, if it be reasonably pos- 
sible, and we think this is done by considering that the législature 
has, first, enacted a gênerai rule with regard to ail conveyajQces 
made by corporations and with regard to ail debts owing at the 
exécution of the conveyances; then, with more particularity, it has 
enacted a spécial rule with regard to a particular kind of convey- 
ance, to wit, mortgages, and with regard to a particular class of 
creditors. By the first enactment it declared that conveyances 
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ehould be of no effect only as to existing creditors, and only as to 
those who should sue within 60 days; by the second enactment it 
declared, as to mortgages and as to spécial creditors, that the mort- 
gages should be of no eflfect at ail. We find nothing répugnant or 
unusual in thèse two enactments, and we cannot see how it appears 
that the législature did not intend just what the words express in 
each section. It is as if there was a gênerai law that no convey- 
ance by a corporation should be effective against any debt, provid- 
ed the creditor sued within 60 days after its recording, and another 
section provided that, as to debts for labor, no mortgage by a cor- 
poration should hâve any effect at ail. In this supposed case there 
could be no doubt that labor claims would be excepted out of the 
gênerai proviso requiring actions to be brought within 60 days. 

Searching for reasons which might hâve influenced the legislators 
to make a distinction between claims of the class mentioned in sec- 
tion 1255, when existing at the recording of the mortgage, as dis- 
tinguished from those contracted afterwards, we flnd no reason why 
the one class should be required to proceed within 60 days and the 
other not be so limited. Where, as under section 685, only exist- 
ing claims were allowed to displace the conveyance, and subséquent 
claims had no such right, it was reasonable that creditors who were 
going to attack the conveyance should do so promptly, or be shut out; 
but when, as under section 1255, the mortgaged property was de- 
clared liable at ail times just as if it had never been mortgaged, 
there does not appear to us any reason why creditors whose claims 
were in existence at the recording of the mortgage should be re- 
quired to proceed more promptly than creditors whose claims arise 
after the recording of the mortgage. A reason could be suggested 
why those who become creditors after the recording of the mort- 
gage, and therefore with notice of it, should be less favorably con- 
sidered than those who become creditors when their debtor's prop- 
erty was free from the record ed incumbrance; but no reason occurs 
to us for the contrary distinction, So far as any inference can be 
deduced from the order in which the sections appear in the Code, 
we find section 1255 to be the later one; and, of two passages in a 
Btatute, the later one, being the expression of the later intention, 
should prevail. Maxw. Interp. St. 188. The wording of section 
1255 is very indicative of the intention of the législature to make 
it impossible for corporations to exécute mortgages which should 
stand in the way of any judgment for labor or materials, or for 
torts resulting in in jury to persons or property. With respect to a 
corporation, the législature can grant to it or withhold from it the 
power to mortgage its property at ail, and in section 1255 it ia 
enacted that corporations "shall not bave power to exempt by mort- 
gage" their property or earnings from this class of claims. So far, 
therefore, as this class of claims is concerned, the mortgage is as if 
It did not exist. The wisdom of this législation it is not our prov- 
ince to pass upon, but it may be said, as was suggested in the opinion 
of the circuit court, that the underlying principle is that doctrine of 
eqnity which, with regard to one class of corporations and under care- 
ful limitations, recognizes a préférence in f avor of the labor and sup- 
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plies wKieh Kave enabled such corporations to keep going and retain 
their business and franchises. 

SeveraJ cases hâve been cited to us from the décisions of tlie su- 
prême court of North Carolina, but we do not find that tliey décide 
the question involved in this case. Blalock v. Manufacturing Co., 
110 N. 0. 99, 14 S. E. 501, was not a case of a mortgage, but of a 
deed of trust for the beneflt of créditera. To that character of con- 
veyance section 685 was held to be applicable, and it was held that 
creditors who failed to bring an action until after 60 days had lost 
the beneflt of that section. Duke v. Markham, 105 N. G. 138, 10 S. 
E. 1003, was a case of a chattel mortgage made by a corporation, 
but, at the date of its recording, exécutions on judgments were al- 
ready in the hands of tha sheriff, who thereupon seized the chattels, 
notwithstanding the mortgage. The court, under section 685, held 
the mortgage void as against the exécutions. It was not necesaary 
to consider section 1255, and it was not cited. Traders' Nat Bank 
Y. Lawrence Manuf'g Co., 96 N. 0. 298, 3 S. E. 363, was a case be- 
fore the enactment of the North Carolina Code, and section 1255 
was then part of the act of 1879. So far as the act of 1879 and sec- 
tion 1255, which is taken from it, apply to materials furnished to 
corporations, the suprême court of North Carolina held that it did 
not apply to machinery purchased ont of the state, when personal 
security alone was looked to and a negotiable security taken, and 
the court intimated that, so far as the act related to claims for labor 
or materials, it was in furtherance of the lien enacted by the constitu- 
tion and statutes in faror of laborers and material men. But the 
suprême court recognized that the act was intended also to prevent 
claims against a corporation for torts from being defeated by a 
mortgage executed by it. Antietam Paper Co. v. Chronicle Pub. 
Co., 20 S. E. 366 (decided November 13, 1894) was a case arising 
under section 1255. In this case the suprême court of North Car- 
olina reaffirmed Traders' Nat. Bank v. Lawrence Manuf'g Co., and 
held that paper, ink, cuts, and the like, furnished to a publishing 
Company, were not "materials" within the meaning of section 1255. 
The court held that, not being articles which were attached to or 
which enhanced the value of the property mortgaged, they were 
not within the spirit or letter of the section. The court did not 
hâve occasion to consider the question of torts, and as torts of the 
class for which Hudson recovered his judgment in the case in hand 
are speciflcally mentioned in section 1255, we cannot perceive how 
this claim could be held not to be within the letter of the section. 

We think the circuit court was right in holding that the mort- 
gage in this case did not exempt the property of the railroad corpo- 
ration from Hudson's judgment by reason of section 1255, and we 
do not, therefore, find it necessary to consider whether his suit was 
brought within the 60 days required by the proviso to section 685. 
Deoree afQrmed. 
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HALSEY et «I. V. CHENBY. 

(Olrcnlt Court of Appeals, Seventh Circuit July 9, 1895.) 

No. 168. 

Pkiwcipal and Agbnt — Trusts— Lâches. 

The exécutera of one D. flled a blll for an accountlng agalDst C, alleglflg 
that he had obtalned control of the affaire of D., an inexperlenced woman, 
and had misappropriated her property, and failed to account. 0. denleâ 
the charges, and, on the hearlng, there was a f ailure to prove that D. was 
under C's control; and It appeared that whlle she had had full opportunlty 
for 10 yeara, whlle free from C's Influence, to object to hls management, 
Bhe had never done so, and th£it C. held Youchws for hls most important 

transactions. Belâ, that any right to relief which D. or her executors 

mlght bave bad was barred by lâches. 

Appeal from the Circuit Court of the United States for the 
Southern District of Illinois. 

This was a suit for an accounting by Edmund D. Halsey and Ann 
Caroline Teese, executors of Mary D'Arcy, deceased, against Prentiss 
D. Cheney. The circuit court dismissed the bill. Complainants 
appeal. 

Samuel P. Wheeler and Charles H. Aldrich, for appellants. 
John G. Drennan, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and BAKER, 
District Judge. 

WOODS, Circuit Judge. Dr. Edward A. D'Arcy, a résident of 
Jerseyville, Jersey county, Hl., died April 25, 1863, possessed of a 
large estate, which he devised equally to his surviving wife, Mary 
D'Arcy, who was made executrix of his will, and two daughters, 
Ann Caroline Teese, one of the appellants, and Catherine Cheney, 
wife of the appellee, Prentiss D. Cheney, except that the homestead 
and a tract of land, worth together ahout $5,000, were given to Mrs. 
Cheney, because the testator anticipated that Mrs. Teese would 
benefit by inheritanCe or bequests from relatives in the East with 
whom she had lived from infancy. From the death of her husband 
until after the death of Mrs. Cheney, in 1877, Mrs. D'Arcy was a 
member of the family of the appellee, She then removed to New 
Jersey, where, until her death, which occurred August 12, 1887, she 
lived with her sister Matilda Fairchild, during the winters at Morris- 
town, and in the summers at Mendham ; the résidence of Mrs. Teese 
being at Newark. The appellants, Edmund D. Halsey and Mrs. 
Teese, were named as executors of the will of Mrs. D'Arcy, and, 
having received letters testamentary, on the 17th of Pebruary, 
1888, instituted this suit against the appellee, charging and alleging, 
besides the facts stated and other formai matters: That the estate 
of Edward A. D'Arcy consisted of both real and personal property; 
that the devisees, by divers quitclaim deeds, made an amicable 
partition of the portions of the real estate devised to them in com- 
mon, and the rcsidue, excepting lands in Missouri which they con- 
tinued to hold in common, they proceeded to sell, and to divide the 
proceeds; that Mrs. D'Arcy at the death of her husband waa 
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advanced in years, unaccustomed to business, and ignorant of lier 
duties as executrix; that Cheney was a plausible man, of good 
character, and of winning address and manners, and by means 
thereof obtained her confidence, and induced her to commit to Mm 
the care and custody of her estate; that lie assumed the active 
management of the estate of Edward A. D'Arcy, acting therein as 
the agent, attorney, and trustée of the executrix, and personally 
received into his hands the entire proceeds of the estate, but that the 
particulars of his service cannot be stated, because the papera relat- 
ing to the estate are not on file in the office of the county clerk, 
and, according to the statement of the clerk, had been removed; 
that the interest of Mary D'Arcy in the estate and the amount 
received by Cheney as and for her share was a large sum, to wit, 
120,000; that, in the year 1871, Mrs. D'Arcy received from the estate 
of her brother, Alexander McEowen, notes, bonds, and money to 
the amount of |10,000, which, together with the proceeds of the 
estate of her husband belonging to her, were, from time to time 
as they came to her, received by Cheney, upon his undertaking and 
agreement to act as her trustée in loaning the same, and were 
by him loaned, whereby her estate was largely increased; that, 
by reason of his influence over her, Cheney was able to postpone 
any full accounting with Mrs. D'Arcy, although he did long prior 
to her death render partial accounts, "which your orators now 
hâve," but which do not bring the account to the time of her death ; 
that he retained the whole of said money in his hands as trustée, 
excepting small payments made as stated in the bill; that he never 
rendered to her a full and fair account of said trust, or of the income 
and profits, nor to the complainants, as executors, since her death, 
although requested in a friendly way to do so, but, on the con- 
trary, refused to give to complainants any information on the sub- 
ject; that in 1877, when Mrs. D'Arcy went to réside in New Jersey, 
there was in Cheney's hands, held in trust for her, of principal 
and accumulations, the sum of $25,000, of which he paid her 
occasional small sums, aggregating not more than $500; that, at 
sundry times after the death of her husband, Mrs. D'Arcy became 
seised of divers lots, lands, and real estate in Illinois and elsewhere, 
and that, while holding towards her the confldential relation of 
trustée, and availing himself of the influence he had over her, 
Cheney, for the purpose of his own gain, and without adéquate 
considération, procured from her, either to himself or to others for 
his benefit, deeds of conveyance for every square foot of real estate 
she owned; that this was systematically carried on for years, your 
orators charge, fraudulently, and Cheney should in equity establish 
the fairness of the several transactions; that Cheney sold timber 
from lands in Missouri, and received therefor $8,000, of which he 
never accounted to Mrs. Cheney for her share; that by reason of 
fréquent changes of investment made by Cheney, sometimes taking 
securities in his own name, and intermingling the moneys of Mrs. 
D'Arcy with his own, an intelligent account cannot be stated, except 
by Cheney; that, disregarding his duty as trustée, he has refused to 
make any statement whatever. The bill prays that Cheney be 
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made party, and required to answer, but not under oath; that, on 
the hearing, an account may be taken of his doings in connection 
with Mrs. D'Arcy's estate; that an account may be stated, under the 
direction of the court, of ail moneys received by the défendant or 
properly chargeable to him on account of the trust; that the com- 
plainants may hâve a decree against him for the balance due them 
as executors, also a decree that the several conveyances of Mrs. 
D'Arcy to the défendant or to others in his interest were fraudulent; 
that the défendant be required to show that the transactions were in 
good faith; and that, in aJl cases where the considération was not 
adéquate, the défendant be decreed to hold the estate in trust, if 
he has not parted with the title; and, if he bas parted with the title, 
that he may be charged with the value and compound interest 

The défendant answered, denying many of the essential aver- 
ments of the bill; particularly that he had been the agent, attorney, 
or trustée of Mrs. D'Arcy, as executrix, in respect to the management 
of the D'Arcy estate; that the property or proceeds thereof had come 
into his hands; that he had been her agent, attorney, or trustée 
in respect to her individual property derived from that estate, or 
from the estate of her brother, or that her property or money 
had come into his hands upon his agreement to act as trustée in 
loaning the same; and alleging that ail his acts and doings for her 
had been done by him as her son-in-law, in order to conserve her 
interests, and without compensation, and that he had made to 
her full and fair accounts and statements, to her satisfaction, and 
paid over to her what was due. 

Issue having been joined by a replication in déniai, a référence 
was made to a spécial master to take an account, "and, for the bet- 
ter discovery of the matters aforesaid," it was ordered that the 
défendant within 30 days submit to the master a full, true, and 
accurate account, with dates and amounts, etc., and that the master 
examine witnesses, and embody the testimony in his report. In 
obédience to that order, the défendant, on March 18, 1891, made to 
the master a statement, showing, that on February 5, 1866, Mrs. 
D'Arcy had with D'Arcy & Cheney, bankers, of which flrm the 
défendant was a member, the sum of $1,040.89; that on April 25, 
1872, there were in his hands, belonging to her, promissory notes, 
which are described, amounting, principal and interest, to 114,- 
666.66; that on April 21, 1874, a settlement was made with her 
which left in his hands specifled notes to the amount of $5,066.66, 
for which, in a settlement made September 9, 1879, she was allowed 
a crédit on her note then held by him, given for Nebraska lands, 
as shown by a written assignment of which a copy is set ont. This 
the défendant presented as a full, true, and accurate account to 
date so far as it was in his power to state the same, alleging that 
he had no record or account of any other transaction, and that, if 
there were others, they were unknown to him. Upon this, the 
master, on January 24, 1891, made to the court a report of his 
efforts and inability to obtain a more satisfactory accounting; and 
on July 18, 1891, upon the pétition of the complainants, the court 
ordered the défendant, by the ensuing Ist (afterwards changed to 
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the 23d) of September, to show cause why he should not be attached 
for contempt of court On the last-named day, the défendant âled 
his answer to the rule to show cause, and at the same time presented 
to the spécial mastèr an additional and supplementary account, 
wherein it is stated that the firm of D'Arcy & Cheney consisted of 
himself and Mrs. D'Arcy, the interest of the latter being nominal 
only; that on January 1, 1866, the business was sold to Cross & 
Swallow, and her deposit of $1,040.89 paid to her February 5, 1866, 
as shown by Exhibit C; that, after the banking business was closed, 
he kept flo account with her ; that she kept a book in which was an 
account of her notes and money aflairs, which book was taken by her 
in 1877 to New Jersey, and was never under his control ; that while 
she lived with him she kept her valuable papers in his fireproof safe, 
to which she had access at her pleasure, this practice continuing 
until April 25, 1872, when he gave her a receipt (Exhibit E) for her 
papers; that no account was kept or made of collections except by 
her in her own book, she receiving the money; that on January 4, 
1873, he sold and conveyed to her lands in Nebraska, in Johnson 
county for |7,200, in Pawnee county for |6,600, and in Lancaster 
county for $2,000, in payment for which she delivered to him, April 
25, 1871, notes amounting to $5,800, and for the remainder of the 
priée (|10,000) gave him her promissory note, drawing six per cent, 
interest, which he held until May 9, 1885, when, upon a settlement 
made, she gave him in lieu her note for $5,600, payable flve years 
after date, with six per cent, interest, which note he had trans- 
ferred to A. W. Goss, of the First National Bank of Jerseyville, 
who is now the holder thereof; that on April 21, 1874, a settle- 
ment was made between them, at which time there were in his 
hands (in his safe in an envelope marked "Mary D'Arcy") the notes 
set forth in Exhibit F; that the Samuel Doud note ($400) and Silas 
Bâtes note ($666.66) were paid to her; that he had no mémorandum 
of dates and amounts; that the claims against Joël Cory ($3,000) 
and W. A. Potts ($1,000) were paid, and the proceeds invested in 
Nebraska loans; that, having been compelled to bring suits for 
fqreclosure, she transferred her Nebraska claims to him upon his 
agreement to crédit upon her note the amounts received; that in 
the settlement of May 9, 1885, the crédit was allowed upon the 
$10,000 note, leaving her indebted thereon in the sum of |o,600, 
for which she then gave the note above mentioned; that in that 
settlement he accounted to her for $600 received for timber from 
lands in Missouri, for which she gave the receipt marked "Exhibit 
G" flled with the master. Thereupon the court ordered that the 
rule to show cause be discharged and that the spécial master be 
relieved from further duty, it appearing that an account could not be 
stated from the data furnished, and that ail matters involved in 
the suit be brought before the court without the intervention of a 
master's report. Upon the final hearing the bill was dismissed for 
want of equity. 

The bill, it is to be observed, is one for relief, and not for dis- 
covery. Though it allèges that in certain particulars an intelligent 
account cannot be stated except by the respondent, it submits no 
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interrogatories, asks no discovery, waives vérification of the answer, 
and prays that an account may be stated under the direction of the 
court. The case cornes, therefôre, within the gênerai rule that 
every fact eàsential to the plaintiff's title to maintain the bill and 
obtain the relief must be stated in the bill, and that relief will not be 
granted "for matters not chargea, although they may be apparent 
from other parts of the pleadings and évidence." Story, Eq. PL 
§ 257; 1 Daniell, Ch. PL & Prac. 325, 326; Stearns v. Page, 7 How. 
819, 829. 

The évidence in the record is voluminous, but we deem it nec- 
essary to notice only some of the more salient features, in connec- 
tion with the allégations of the bill to vyhich they are pertinent. 
The évidence does not support the averment to the eflect that, by 
reason of advanced years, inexpérience in business, and ignorance 
of her duties as executrix, Mrs. D'Arcy came under the domination 
of Cheney, and was induced by him to commit her estate to his cus- 
tody and management On Ùie contrary, it is apparent that she 
was a woman of more than the average intelligence, accustomed to 
think for herself, and to give attention to her own afEairs. Besides, 
it is shown that for some months after the death of her husband, and 
until a division had been made of the estate, she had the assistance 
and advice of F. M. Teese, a lawyer of large expérience, and the 
husband of her daughter Caroline, whose interest in the estate was 
equal to her own. At the same time it is évident that Mrs. D'Arcy 
reposed confidence in Cheney, and, while she lived with him, received 
his assistance in the management of her affaira; but upon the death 
of Mrs. Cheney, in 1877, she went to live with her people in New 
Jersey, and if- in the transactions in Nebraska lands, or in other 
respects, she had been wronged by Cheney, it is not probable that 
she would or could hâve concealed the fact from her daughter, 
with whom and with whose husband she was on friendly terms; and 
if the fact of such wrongs as are charged became known to Mr. and 
Mrs. Teese, it is both incredible and inexcusable that suit was not 
brought during Mrs. D'Arcy's life, when she and Cheney would 
both hâve been compétent to testify, instead of waiting 10 years, 
and until after her death, before suing, and then insisting, under 
a disqualifying statute, which might bave been waived, that the 
one witness who, it is conceded, could give "an intelligent account," 
should not be heard. The bill admits that, long prier to Mrs. 
D'Arcy's death, Cheney rendered to her partial accounts, which, 
though in the possession of the complainants, are not set out. It 
is alleged that they are not fair and full, and do not bring the 
account to the time of her death. Rendered to her, they, of course, 
did not come to the time of her death, but it should bave been 
alleged to what time they did come, what they contained, and in 
what respect they were false or erroneous. ïhere are vouchers in 
évidence, attested by the signature of Mrs. D'Arcy, which cover 
the most important, if not ail, of the matters in dispute; but the 
body of the instruments in each instance is in the handwriting 
of Mr. Cheney, and might hâve been written after the signature 
was obtained, and on that account it is insisted they should be 
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rejected. On the contrary, the genuineness of the ^gnatures being 
undisputed, the documents constitute at least prima facie évidence 
of the Settlements which they recite, and the burden was on the 
complainants to overthrow or discrédit them. We do not over- 
look the circumstances in évidence which unexplained throw grave 
doubt upon some of the transactions for which we are asked to 
déclare ihe respondent accountable; but they are not of a character 
which makes explanation impossible, and in view of the lapse of 
time, the long acquiescence of Mrs. D'Arcy, and of the fact that 
Cheney was not required nor permitted to give such explanation 
as he could, we are unable to see any safe ground upon which 
we can set aside the decree rendered, and award relief to the com- 
plainants. They hâve no better standing in court than would Mrs. 
D'Arcy hâve if she were living and the suit had been in her name, 
and without différent proof from what has been made, if the suit 
were by her, we should be of opinion that her delay in bringing 
it was inexcusable and fatal to her standing in a court of equity. 
There is some proof, amounting to a degree of probability, that 
Mrs. D'Arcy understood and intended the disposition which was 
made of her property. It may be that in each instance Cheney 
was dealing with affairs in trust, but, if that be conceded, it résulta 
only that the transactions were voidable, and not void; and, after 
long acquiescence by the party interested, the courts should not 
interfère, unless upon a reasonable certainty that they would not 
be committing an injustice equal to or greater than that supposed 
to need correction. Stearns v. Page, supra; Hammond v. Hopkins, 
143 U. S. 224, 12 Sup. Ct. 418. 

A pertinent discussion of the effect of lâches upon the right to 
relief in equity is found in the récent case of Abraham v. Ordway, 
15 Sup. Ct. 894, from which we quote the following: 

"It is now too late to ask assistance from a court of equity. The relief 
sought caiinot be glveu consistently wlth the principles of justice, or without 
encouraging such delay in the assertion of rights as ought not to be tolerated 
by courts of equity. Whether equity will Interfère in cases of this character 
must dépend upon the spécial circumstances of each case. Sometimes the 
courts act in obédience to statutes of limitations; sometimes in analogy to 
them. But it is now well settled that, independently of any limitation pre- 
scribed for the guidance of courts of law, equity may, In the exercise of its 
own Inhérent powers, refuse relief where it is sought after undue and imex- 
plained delay, and when Injustice would be done, In the particular case, by 
granting the relief asked. It will In such cases décline to extrlcate the plain- 
tiff from the position in which he has inexcusably placed himself, and leave 
him to such remédies as he may hâve in a court of law. Wagner v. Baird, 
7 How. 234, 238; Harwood v. Rallroad Oc, 17 Wall. 78, 81; Sullivan v. Eall- 
road Co., 94 U. S. 806, 811; Brown v. Buena Vista Co., 95 U. S. 157, 159; Hay- 
ward V. Banlî, 96 U. S. 611, 617; Lansdale v. Smith, 106 U. S. 391, 392, 1 Sup. 
Ct. 350; Speidel v. Henrici, 120 U. S. 377, 387, 7 Sup. Ct 610; Richards v. 
Mackall, 124 U. S. 183, 188, 8 Sup. Ct 437." 

The decree of the circuit court is affirmed. 
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WATSON V. UNITED STATES SUGAR EEFINERY et al. 

(Circuit Court of Appeals, Seventh Circuit July 9, 1895.) 

No. 223. 

1. Equitt Plbading — Multipaeiousness. 

A bill alleging that complalnant had been Induced, by false représenta- 
tions of certain indivldual stocliholders and ofllcers of a corporation, to 
purchase stocl£ therein, whlch bas proved ■worthless, and also alleging nu- 
merous grounds upon wbich a dissolution of tbe corporation and an ac- 
counting are sought, Is multifarious in joining a cause of action against 
the indivldual défendants, for deceit, with one against tbe corporation for 
dissolution and accounting. 

2. COKPOKATIONS. 

A bill by a stockholder, seeking dissolution of a corporation and account- 
ing, alleged that business had been suspended, "among other things," be- 
cause of the worthlessness of a patent under whlch it had been carried on, 
but without stating that that was the controUing reason; that the offlcers 
were misapplying the funds, but without stating that any effort had been 
made to hâve the corporation bring suit; that the ofBcers had tampered 
with the books, but without stating in what manner; that certain assets 
had not been entered in the books, but without charglng concealment or 
intentional wrong. Héld, that the allégations were too gênerai and indeli- 
nite to justify granting relief. # 

3. Equity Practice — Parties. 

Where a bill for dissolution of a corporation and accounting seeks to bave 
fuU payment made to the complainlng stockholder for hls investment be- 
fore any payment to the transférées of certain other stockholders, such 
transférées are necessary parties. 

Appeal f rom the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Henry M. Wolf, for appellant 
Homer Cooke, for appellees. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. This suit was brought by the appellant, 
William H. Watson, a citizen of New York, against the appellees, 
the United States Sugar Eeflnery, a corporation, and Thomas A. 
Jebb and William T. Jebb, citizens of Illinois. Error is assigned 
upon the action of the circuit court in sustaining the demurrers 
of the respondents to the amended and supplemental bill, and in 
dismissing the cause "for want of jurisdiction." The opinion of the 
court, which is in the record, shows that the demurrers were sus- 
tained upon each of the grounds alleged, namely, — that the com- 
plalnant had not made a case entitling him to a discovery or other 
relief; that the bill was multifarious, exhibiting against the corpora- 
tion and against the défendants Jebb several and distinct matters; 
and that there were other stockholders of the company who were 
necessary parties to the action. . The averments of the original bill, 
which, like the supplemental bill, purports to be for the benefit of 
the complainant and other stockholders of the United States Sugar 
Eeflnery who may choose to join in the suit as parties complainant, 
are, in substance, that the United States Sugar Eeflnery, inoorpo- 
rated under the laws of Illinois about the 24th day of December, 
1889, with a capital stock of f 500,000, in shares of |i00, was organ- 
v.68F.no.8— 49 
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ized for the purpose of manufacturing rose malt, grape sugar, glu- 
cose, starch, syrups, feeds, corn meal, corn flour, and other products 
of corn, and that William T. Jebb is a stockliolder, director, and 
président of the company; that the incorporators, original subscribers 
to the stock, and directors of the company for the flrst year, were 
Henry C. Hutchinson, Henry B. W. Browning, and J. A. Holz- 
bauer, Browning having subscribed for 4,998 shares, and the others 
each for one share, but that the Jebbs, father and son, who were 
owners of a majority of the capital stock, and were then prepar- 
ing to engage in the business of manufacturing glucose or grape 
sugar from maize, under certain letters patent for a process of 
making the same issued to William T. Jebb, as assignée of John 
C. Schuman, were practically the sole executive oflcers and man- 
agers of the company. From this point, the bill proceeds to show 
in détail and at great length that, by false représentations in respect 
to the validity and value of their patents and the process covered 
thereby, the Messrs. Jebb procured the complainant in March, 1890,^ 
to purchase and pay for 50 shares of the capital stock of the com- 
pany, of which shares, it is alleged, he ever since has been and is 
the légal owner and holder. It is further averred that the company 
completed and begun to operate its factory in May, 1890, but before 
the end of nine months, "by reason, among other things, of the 
utter worthlessness of said patents and processes," the works were 
shut down, and since February, 1891, hâve stood idle, and that for 
more than two and one-half years the company has wholly ceased 
doing business; that no stockholders' meeting has been held for 
more than two years; that, though often requested, no accounting 
has been rendered, and no report made by the offlcers of the com- 
pany; that William T. Jebb, the président, and other offlcers, acting 
under his directions, hâve refused to allow stockholders or their 
agents to examine the books of the company, and that there is now 
pending a suit in the circuit court of Lake county, Hl., to compel 
the offlcers to permit a stockholder to examine the books. It is 
also alleged that the offlcers hâve illegally employed the assets of 
the company in spéculations in real estate, and bave squandered, 
given away, and sold a considérable part of the assets to parties 
known to be pecuniarily irresponsible; and, upon information and 
belief, it is averred that the treasury of the company is without 
money or funds of any kind, and is in debt to the amount of about 
$20,000, to recover which suits are pending on appeal, taken by 
the company, to the United States circuit court of appeals for the 
Seventh circuit; that the company is insolvent; that the Jebbs 
are without funds, and hâve put their stock ni the names of their 
wives; that the plant of the company, its real estate and buildings, 
are worth more than $5,000, and in the neighborhood of $300,000; 
that the purposes of the company cannot be attained; that any use 
to which the property might now be put would involve, necessarily, 
a departure from the original corporate design, and that the stock- 
holders ought to be protected against further loss or diminution 
of the capital stock or assets of the company, which cannot be 
done unless the company is wound up and dissolved; that this «uit 
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îs not a collusive one, designed to confer jurisdiction which the 
court otherwise would not hâve. This is the substance of the 
original bill, the prayer of which is, that the défendants be required 
to answer, but not undér oath; that a receiver be appointed of 
the assets of the company; that the assets be sold, and the pro- 
ceeds applied to the payment of debts, and that the remainder be 
distributed, giving to the complainant and other stockholders simi- 
larly situated the full amount of their investments, before paying 
anything to the Jebbs or to the transférées of their stock; that 
the company be dissolved, and that meanwhile the défendants Jebb 
be restrained from selling, incumbering, or interfering with tha 
assets of the company or transferring their stock therein; and 
that other proper relief be given. The supplemental bill, reafiQrming 
the original averments, allèges that, since the flling of the original 
bill, the complainant has been informed and believes, and therefore 
avers, that the total available cash assets of the company are only 
about 1400, and are insufficient to continue the employment of 
suitable watchmen to protect the plant; that, during the period of 
opération before Pebruary, 1891, the company lost large sums, con- 
suming its available cash capital; that for the last year or more 
the expenses of protecting the property hâve been paid out of 
funds takén by William T. Jebb from the assets of the United 
States Starch Works, a corporation owning adjoining property, of 
which said Jebb had been treasurer and manager, but that, by reason 
of his récent removal from control, that source of supply has been 
eut off; that William T. Jebb, the président, has tampered with and 
manipulated the books, papers, and accounts of the company, and 
has rewritten or caused to be rewritten one of the maîa books of 
account, falsifying the entries therein; that 1,000 shares of the 
stock of United States Starch Works which were issued to William 
P. Kennard, the secretary and treasurer of the United States Sugar 
Eeânery, in trust for the latter company, and of which 930 shares 
hâve since been transferred out of the name of Kennard into the 
name of George K. Teller, and 50 shares, into the name of Henry 
B. W. Browning, hâve not been entered upon the books of the com- 
pany as an asset thereof, and that said Teller's note for about 
193,000, given to William T. Jebb, in trust for the company, in 
considération for the transfer mentioned, has not been turned over 
to the treasurer, nor any entry thereof made upon the books of 
account of the company; that, since the flling of the original bill, 
as complainant is informed, a pretended annual meeting of the 
company was held, about the 21st day of December, instant, of which 
neither the complainant nor any other stockholder in like interest 
received any notice or had any knowledge; that he is informed that 
certain persons, since that meeting, hâve visited and examined the 
Works and plant, with a view to purchasing the same; and he 
charges that, unless restrained, the Messrs. Jebb, as ofiBcers in con- 
trol, will sell the property, "and appropriate such portion of the 
proceeds of such sale as they may be able to do." The prayer, 
in so far as it differs from the prayer of the original bill, is that 
the respondents be prohibited from selling, leasing, mortgaging, or 
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conveying any of the property of tlie company until authorized 
Ihereto by tlie stockholders, at a meeting duly called and held. 
If the appellant was induced by false représentations to make 
a Ipsing inyestment in the corporate stock, his remedy is at law 
against those who deceived him, and not against the corporation. 
It may be, as was suggested in West v. Huiskamp, 11 C. C. A. 401, 
63 Fed. 749, 755, that one who is induced to join others in the organi- 
zation of a corporation, by false représentations which aflect the sol- 
vency of the enterprise from the beginning, may be entitled, upon 
discovery of the fraud, to a decree in equity for the winding up 
of the aîfairs of the company; but that is not the case presented. 
The appellant was not an original corporator, but simply the pur- 
chaser and assignée of shares in an organization already complète. 
XJnless, therefore, the averments in respect to the deceit practiced 
upon him be rejected as meaningless or superfluous, the bill is 
clearly multifarious, not only because it joins distinct and indépend- 
ant matters, but because it seeks to enforce différent remédies against 
distinct parties not jointly liable or interested. In other respects, 
moreover, the allégations of the bill are too gênerai and indeflnite, 
or otherwise defective, to justify relief in a suit by a stockholder. 
The appellant, owning but 1 per cent, of the stock of the company, 
professes to sue for the beneflt of himself and other stockholders 
in like situation, but fails to show or to raise a fair inference that 
there are others who désire or who would be beneflted by the 
relief sought The bill may, therefore, be regarded as if brought 
in his own interest alone. Without repeating in détail the différent 
allégations, we note some of the particulars in which they are defect- 
ive: The Works of the company, it is stated, after being kept in 
opération at a loss for nine months, were shut down, for the reason, 
"among other things," that the patents and patent processes which 
they had proposed to use had proved worthless; but whether that 
was the main or controUing reason is not explained, and, as against 
the pleader, the contrary is inferable. No stockholders' meeting has 
been held for more than two years, and no report of offlcers has been 
made; but that any interest had suffered or was likely to suffer on 
that account is not shown, nor afQrmed; and the supplemental bill 
admits a récent meeting of the board, — held, it is alleged, without 
notice, but it may hâve been at the time flxed by a rule or by-law 
of the company, of which, without formai notice, stockholders were 
bound to take cognizance. Stockholders and their agents, it is 
chargea, were not permitted to examine the books of the company; 
but under what circumstances, and for what reason, the examination 
was sought and refused, is not disclosed. If wrong was done in 
that respect, it is to be presumed that it will be righted in the suit 
brought for that purpose in the state court. It is alleged that the 
assets of the company hâve been employed in spéculations in real 
estate; but, besides the total f allure to allège tangible particulars, 
the remedy should be sought in the name of the corporation. The 
rule is well settled that a stockholder cannot maintain a suit for a 
wrong to the corporate body without showing either an effort to 
set the corporation in motion to redress the wrong, an application 
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made to the board of directors to that end, or that such effort or 
application would be useless. And this requirement is not satis- 
fied by an allégation that the directors or a majority of them are 
acting in the interest or under the control of others who are charged 
with the fraud. Brewer v. Proprietors, 104 Mass. 378; Dodge v. 
Woolsey, 18 How. 331. While it is alleged that the Jebbs were 
practically the sole executive oflGicers and managers of the company, 
it does not appear that Hutchinson, Browning, and Holzbauer, who 
were directors, were for any reason unable, or, with information of 
the facts, unwilling, to bring proper suits to correct the harm done, 
or to prevent that threatened. It is alleged that the company is 
without available cash capital, and without means to employ watch- 
men ; but it is admitted that money for that purpose had been sup- 
plied from another source. Instead of being insolvent, it appears 
that the company, while indebted to the amount of $20,000, is owner, 
in addition to its plant, worth |300,000, of a promissory note for 
$93,000, the maker of which is presumably solvent and responsible. 
It is alleged that entries hâve not been made upon the bocks of the 
company of certain transfers of stock and of the Teller note; but it 
is not charged that the omission was intentional or wrongful, or that 
there had been any concealment of the nature of the transactions 
or of the company's interests therein. In what respect, and for what 
purpose, the entries were falsified in the book which is alleged to 
hâve been rewritten, is not shown, and whatever wrongs there may 
nave been in that respect were, under the rule already stated, mat- 
ters for complaint or suit by the company, and not by the appellant 
as a stockholder. If it be true, as asserted in the Mil, that any 
use to which the property might now be put would involve a depart- 
ure from the original design, then a sale of the property and a 
division of the proceeds between stockholders was the proper course, 
and no ground for an injunction is disclosed in the averment that 
the Messrs. Jebb, as of&cers iu control, will make a sale "and appro- 
priate such portion of the proceeds of such sale as they may be 
able to." This does not show a purpose to appropriate more than 
their just share; nor is it alleged that they are insolvent and irre- 
sponsible for what should come into their hands. 

Even upon the appellant's own theory of the case, there is a lack 
of necessary pai'ties. The prayer of lie bill is that the property 
of the company be sold, and the proceeds, after payment of debts, 
given to the appellant and others in like situation, to the full amount 
of their investment, before payment of anything to the Jebbs or to 
their wives, to whom it is alleged they had transferred their shares 
of stock; but it is évident, on elementary principles, that such an 
order, if otherwise justifiable, could not be made in a case to which 
the légal holders of the shares were not parties. 

Objection is made, in a supplemental brief, that the bill was 
dismissed without leave to amend, and that the proper practice, 
when a bill is dismissed without a considération of its merits, is to 
decree a dismissal without préjudice. Durant v. Essex Co,, 7 
Wall. 107, 110; Kendig v, Dean, 97 U. S. 423, 426. The assign- 
ment of errors présents no such question. Besides, the first ground 
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of demurrer went to the merits of the bill, and the opinion of tlie 
court, as already stated, . shows that ail the grounds advanced were 
deemed good. The final order was that the bill be dismissed "for 
want of jurisdiction,"— meaning, doubtiess, that a case of équi- 
table cognizanee was not showu. If it means that the merits were 
not decided, then the decree is équivalent to a dismissal without 
préjudice. In any view, we do not perceive that the decree upon 
this bill, which, as we agrée with the circuit court in holding, pré- 
sents no ground for relief, can be a bar to another bill which shall 
show différent and good ground. Leave to amend, if desired, should 
hâve been asked at the time the decree was announced, or seasonably 
thereafter. Equity rule 35. The decree of the circuit court is af- 
flrmed. 



FORSYTHE v. CITY OF HAMMOND et aL 

(Circuit Court, D. Indiana. July 3, 1895.) 

No. 9,215. 

1. CONSTITUTIONAL LAW— LEGISLATIVE AND JUDICIAL POWERS. 

It is within the power of the législature of a state, whose constitution dé- 
nies to the législature the power of creatlng municipal bodies or enlarging 
or contracting their boundaries by spécial act, and requires such changes 
to be provided for by gênerai laws, to confer upon the courts the power 
to détermine whether the conditions exist prescribed 'by law for the cré- 
ation, enlargement, or contraction of a municipal body. 

2. Same— Undbri,yikg Pbinoiplb of Right. 

A court cannot déclare void an act of the législature of a state which 
violâtes no provision of the state or fédéral constitution on the ground that 
it is wrong, unjust, or oppressive, or that it violâtes the genius and spirit 
of our Institutions. 
B. Same — Due Procbss of Law— Taking Peivate Propbrty — Taxation. 

A court cannot say that the levy of a tax, however great the hardship 

. or unjust the burden, is a talilng of property without due process of law, 

or without just compensation; nor that a tax Is unconstltutional beeause 

its proceeds may be applied to the payment of a debt Incun'ed in excess 

of a constitutional limlt 

This was a suit by Caroline M. For sy the against the city of Ilam- 
mond, Ind., to enjoin the collection of a tax. 

Miller, Winter & Elam, for complainant. 
Peter Crumpacker, for défendants. 

BAKER, District Judge. This is a suit to enjoin the collection of 
taxes levied for city purposes by the défendant city on the lands of 
the complainant. The question for décision is the sufficiency of 
the bill to entitle the complainant to the équitable relief for which 
she prays. The sufiSciency of the bill dépends upon the answers to 
be given to two questions : 

First. Were the proceedings and judgment of the circuit court of 
Porter county, Ind., which adjudged the annexation of certain lands, 
including the complainant' s, to the city of Hammond, illégal and 
void, or were they valid? It is contended that the judgment an- 
nexing the lands of the complainant and others to the city of Ham- 
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mond is void, because the création and enlargement of municipal 
bodies are purely political questions, to be determined by the légis- 
lature, and not judicial, to be determined by the courts; and hence 
that the législature cannot confer upon the courts power or au- 
thority to adjudge or decree the annexation of territory to a munic- 
ipal body. It is not denied that the législature has attempted 
to confer such power upon the courts, but the contention is that the 
question of the enlargement of the limits of a municipal body is 
purely a political question, and that, under the constitution of this 
state, no power except judicial can be conferred upon the courts. 
Gounsel for the complainant rely upon a number of authorities in 
support of their contention, which we hère cite: Dill. Mun. Corp. 
§ 9; 1 Beach, Pub. Corp. § 80; Stone v. Charlestown, 114 Mass. 220; 
People V. Bennett, 29 Mich. 451 ; Galesburg v. Hawkinson, 75 111. 152 ; 
People V. Town of Nevada, 6 Cal. 143. It must be conceded that 
thèse authorities, to which others might be added, do hold that the 
législature of a state cannot confer power upon the courts to change 
the boundaries of such municipal bodies as cities or towns by an- 
nexing territory to or disconnecting it from them, because such 
acts are in their essential nature législative and political, and not 
Judicial; that the same power cannot be either législative or judi- 
cial, as the législature may be disposed to retain it or surrender it 
to the judiciary; and that, as it is a législative power, the courts 
cannot be invested with it. It is said that whether a city, town, or 
village shall be incorporated, and, if incorporated, whether enlarged 
or contracted in its boundaries, présents no question of law or fact 
for judicial détermination. It is, so it is said, purely a question of 
policy, to be determined by the législative department. I should 
perhaps feel constrained to yield to the force of the reasoning of 
thèse authorities if the constitution of this state conferred power 
on the législature to create such municipal bodies, or to enlarge or 
contract their boundaries by the enactment of spécial laws applica- 
ble to each particular municipal body. Such power, however, is 
denied to the législature by the constitution of the state. The 
constitution requires the organization of cities and towns and 
the enlargement or contraction of their boundaries to be provided 
for and regulated by gênerai laws. Thèse laws, in the nature of 
things, must be prospective, and must specify the conditions on 
the happening of which such création, enlargement, or contraction 
may be made, and must provide some tribunal to détermine the 
existence of those conditions. Tlie power to hear and détermine 
whether the conditions prescribed by law for the création, enlarge- 
ment, or contraction of a municipal body exist is judicial in its 
nature, and may be appropriately conferred upon thé courts. The 
création, enlargement, or contraction of a municipal body is not the 
act of the court, but is the act and resuit of the law. The court 
simply détermines whether the conditions are présent which au- 
thorize the création of a municipal body, or the enlargement or con- 
traction ûf its limits; and, when thèse conditions are judicially as- 
certained, the law, ex proprio vigore, créâtes the municipal body, or 
enlarges or contracts its boundaries. The constitution of the state 
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compels the législature to conflde this power to some tribunal; and 
to none cpuld it more appropriately hâve been conflded than to the 
courts. It is a legitimate function of courts to ascertain and dé- 
termine the existence or nonexistence of a given state of facts. 
The législature is required, as we hâve seen, to provide by gên- 
erai laws for the création of municipal bodies, and for the enlarge- 
ment and contraction of their boundaries; and no limitation has 
been placed upon the power of the législature to confer upon any 
tribunal it may sélect the authority to détermine when the condi- 
tions are présent which shall create, enlarge, or contract municipal 
bodies. The power of the législature in this regard being unlimited, 
it may exercise its own discrétion in coniiding to, any tribunal it 
pleases the power to détermine the existence of the conditions which 
shiall give effect to the gênerai law touching the enlargement of 
municipal bodies. It is thoroughly well settled that many législa- 
tive enactments are valid and constitutional which become opera- 
tive upon persons and property within deflned territorial limits on 
the happening of some future contingency. Among such enact- 
ments are laws providing for aid in the construction of railroads 
and other public improvements, whose opération is made dépendent 
on the pétition or vote of the electors or taxpayers of a specifled 
locality. So, also, local option laws, making the sale of intoxicat- 
ing liquors within certain territorial limits lawful or unlawful, are 
made dépendent on the vote or pétition of a certain number of 
electors in such localities. Thèse enactments only become opera- 
tive on the happening of conditions which must be ascertained and 
determined by some tribunal in the manner appointed by law. It 
is not perceived why the ascertainment and détermination of the 
conditions upon which the law shall become operative within given 
territorial limits may not be eommitted to the courts. In my judg- 
ment, the législature possessed the constitutional power to confer 
jurisdiction on the courts to hear and détermine whether or not the 
requisite conditions exist to justify the annexation of territory to a 
municipal body. The décisions of the suprême court of this state 
are in harmony with thèse views. While this précise question has 
been but seldom referred to, the suprême court has, in cases too 
numerous to justify citation, by taking appellatè jurisdiction, recog- 
nized the power of the courts to hear and détermine the questions 
conflded to them by the statute providing for the incorporation of 
cities and towns. In the case of Grusenmeyer v. City of Logans- 
port, 76 Ind. 549, the court expressly afflrmed the jurisdiction of 
the courts to hear and détermine thèse questions; and the court 
there declared that thèse questions were judicial in their nature. 
This case has been cited and approved in many more récent déci- 
sions of the court. The question must be regarded as settled in 
this jurisdiction adversely to the contention of complainant's coun- 
sel. Besides, the suprême court of the state, in the récent case of 
Forsyth v. City of Hammond, 40 N. E. 267, has decided that the 
annexation of the lands of the complainant and others to the city 
of Hammond was lawfully made; and this court possesses neither 
the disposition nor the power to déclare the annexation of the terri- 
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tory in question invalid. The décisions of the suprême court of tlie 
state on questions of local law are binding and conclusive on this 
court. 

Second. It is insisted that it is évident from the facts stated in 
the bill that the enlargement of the boundaries of the city of Ham- 
mond OYer large tracts of farm and vacant lands did not hâve its 
origin in the legitimate needs of the city, but in the désire to impose 
the burdens of taxation upon property beyond the limits of the 
city de facto, as indicated by houses, streets, or other urban im- 
provements, and without any ability or intention on the part of the 
city to make any compensation for the taxes so levied and collected. 
It is said that this is an abuse of the law, and an act of injustice 
and oppression, from which the courts may relieve; that it is vio- 
lative of the constitutional guaranty which forbids the taking of 
private property for public uses without making just compensation 
therefor; and that, independently of this constitutional guaranty, 
there is a fundamental principle of right and justice in the nature 
and spirit of ail constitutional governments, which the législature 
may not disregard without overpassing its rightful authority. By 
the constitution, the whole législative power of the state is vested 
in the gênerai assembly. When, therefore, an act of the gênerai 
assembly is passed, which violâtes no provision of the state or féd- 
éral constitution, the courts cannot déclaré it void on the ground 
that it is wrong, un just, or oppressive; or on the ground that it 
violâtes the genius or spirit of our institutions. Welling v. Merrill, 
52 Ind. 350; Churchman v. Martin, 54 Ind. 380; City of Logansport 
V. Seybold, 59 Ind. 225. Courts would flnd themselves upon a shore- 
less sea, with neither chart nor compass to direct their course, if 
they should nndertake the task of declaring statutes invalid because 
of their supposed conflict with the principles of natural justice, or 
because they were supposed to be violative of the spirit of consti- 
tutional governments. Other remédies must be invoked and 
applied for the correction of such eviis if they should arise. The 
tax levy sought to be restrained does not conflict with the constitu- 
tional provisions invoked. This is settled, so far as the constitution 
of this state is concerned, by the case of City of Logansport v. 
Seybold, 59 Ind. 225 ; and, so far as the constitution of the United 
States is concerned, by the case of Kelly v. Pittsburgh, 104 U. S. 
78. This court cannot say, however great the hardship, or un just 
the burden, that the tax in question is the taking of the property of 
the complainant without due process of law, or without just com- 
pensation. It is claimed that the indebtedness of the city of Ham- 
mond is in excess of the constitutional limit, and that it is proposed 
to apply the taxes, when collected, to the payment of such unlawf ul 
indebtedness. But this afiEords no excuse for the complainant's 
failure to pay her taxes. If, when thèse taxes are paid, the city 
authorities shall undertake to apply them to the payment of in- 
valid or illégal obligations, it will be time for the complainajat to 
invoke the aid of the court to restrain such misappropriation of 
the corporate funds. The injunction will therefore be denied, and 
the bill dismissed, for want of equity, at complainant's costs. 
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WISCONSIN TRUST CO. v. EOBINSON & CAEY 00. 

(Circuit Court of Appeals, Eighth Circuit. June 3, 1895.) 

No. 553. 

1. Mkohanics' Liens— Phiobity—North Dakota Statute. 

The statute of Nortli Dakota relating to mechanics' liens (Comp. Laws, 
§ 5476) provides that tlie clalmant of a lien may file a statemeut of his ac- 
count wlth the clerlî of the district court wlthin 90 days after the com- 
pletlon of the work, but that a fallure to file such account wlthin the time 
shall not defeat the lien, "exeept against purchasers or ineumbrancers, m 
good falth, wlthout notice, whose rights accrued after the 90 days and be- 
fore any clalm for the lien -(Vas filed." Held, that a lien, the account and 
clalm for whlch is flled more than 90 days after the completion of tlie work, 
is superlor to a mortgage inade and filed wlthin such 90 days. 

3. Samb — Epfbct of Taking Kotes. 

The holder of a mechanlc's lien, who takes, for hls account, notes of hls 
debtor, maturlng wlthin the tlrûe allowed for foreclosure of the lien, whlch 
he discounts, and af terwards pays, does not thereby walve or lose his rank 
as a llenholder, or hls rlght to file and enforce hls clalm to a lien. 

Appeal from the Circuit Court of the United States for the 
District of Nôrth Daliota. 

Edgar ,W. Camp, for appellant 

John S. Watson (W. F, Bail, on the brief), for appellee. 

Before CALDWELL) SANBOEN, and THAYEE, Circuit Judges. 

SANBOEN, Circuit Judge. In this case the Wisconsin Trust 
Company, a corporation, and a mortgagee, appeals from a decree of 
the circuit court for the district of North Dakota f oreclosing a 
mechanic's lien of the Eobinson & Cary Company, a corporation, 
upon the mortgaged property, and adjudging it to be superior to the 
lien of the mortgage. The mechanic's lien is a créature of the 
statute. The provisions of the statutes of North Dakota material 
to the détermination of the questions presented in this case are : 

"Sec. 5469. Every mechanlc, or othçr person who shall do any labor 
upon, or fumish any materials, machlnery or fixtures for any building, érec- 
tion or other improvements upon land, • , ♦ * by virtue of any contract 
wlth the owner, • • * upon complying wlth the provisions of this chapter, 
shall hâve for hls labor donc, or materials, machlnery, or fixtures furnlshed, 
a lien upon such building, érection or imiirovement, and upon the land belong- 
Ing to such owner, on whlch the same is sltuated, to secure the payment of 
such labor done, or materials, machlnery, or fixtures furnlshed." 

"Sec. 5476. Every person, exeept as has been provlded for subcontract- 
ors, who wishes to avall hlmself of the provisions of this chapter, may file 
wltii the clerk of the district court of the county, • • • in whlch the build- 
ing, érection or other Improvement to be charged with the lien Is sltuated, and 
wlthin nlnety days after ail the thlngs aforesald shall hâve been furnlshed or 
the labor done, a just and true account of the demand due hlm after allowlng 
ail crédits, and contalnlng a correct description of the property to be charged 
wlth sald lien, and verlfled by afHdavlt; but a fallure to file the same wlthin 
the time aforesald shall not defeat the lien, exeept against purchasers, or In- 
cumlbrancers In good falth, wlthout notice, whose rights accrued after the 
nlnety days and before any clalm for the lien was flled." 

Comp. Laws Dak. 1887, c. 31, pp. 934, 935. 

The appellee did not file its actount and claim for a mechanic's 
lien within 90 days of the completion of the performance of its 
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contract for the materials it fumished for the mortgagor, but first 
flled such an account about 8 months after it completed the per- 
formance of its contract. About 60 days after that contract was 
completed, the appellant loaned to the mortgagor about $22,000, 
and took and recorded its mortgage to secure the payment of the 
loap. At the time it completed its contract the appellee took prom- 
issory notes of the mortgagor for its account, which it discounted, 
and subsequently paid, before it flled its account and claim of lien. 
It produced and offered to surrender thèse notes at the trial. 

Thèse facts présent two questions for détermination. They are: 
(1), Does the holder of a mechanic's lien in the state of North Da- 
kota, who flrst files his account and claim of lien more than 90 
days after he complètes the performance of his contract, lose his 
priority of lien over a mortgage that is made and filed within the 90 
days? And (2) does the holder of a mechanic's lien, who takes for 
his account the promissory notes of his debtor, maturing within the 
time allowed for the foreclosure of the lien, and di.icounts them, 
thereby waive or lose his rank as a lienholder, or his right to file 
and enforce his claim to a lien? The first of thèse questions in- 
volves a construction of the statutes we hâve cited. The second 
is a question of gênerai law. 

No argument or exposition can make the purpose or effect of the 
provisions of the statutes clearer than their own words. Thèse pro- 
visions give to every laborer upon, and to every person who fur- 
nishes materials or machinery for, a building, pursuant to a contract 
with the owner, a lien upon the building and the land of the owner 
upon which it stands for the labor he performs or the materials or 
machinery he furnishes. As against the owner, and ail parties 
claiming under him whose rights accrue within 90 days after the per- 
formance of the contract of the lienor bas been completed, they 
make the performance of the labor or the furnishing of the mate- 
rials or machinery the only prerequisite to the existence and en- 
forcement of the lien. They provide, it is true, that the lienor may 
flle his account and claim of lien within 90 days after he has com- 
pletely performed his contract, but the only purpose of that flling is 
to préserve the lien as against purchasers and incumbrajicers with- 
out notice, whose rights accrue after the 90 days. Its filing, or the 
failure to flle it, in no way affects the lien as against the owner, or 
as against the purchasers or incumbrancers whose rights accrue 
within the 90 days. The statute expressly déclares that "a failure 
to flle the same within the time aforesaid shall not defeat the lien, 
except against purchasers, or incumbrancers in good faith, without 
notice, whose rights accrued after the ninety days and before any 
claim for the lien was filed." The theory and reason of the statute 
are that during the construction of the new building or improve- 
ment, and for 90 days thereafter, the new building or improvement 
itself shall be notice to ail purchasers and incumbrancers of thé 
lien upon it, and that ail who taJie any title to or mortgages upon 
the land on which it stand» during this time shall take the title 
cum onere, and with constructive notice of every mechanic's lien 
that has attached to it It is for this reason that the statute does 
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not require the filing of any account to préserve the lien against 
them, and déclares that the omission to file it shall not defeat the 
lien except against purchasers and incumbrancers in good faith 
whose rights accrue after the 90 days hâve expired. The rights 
of the appellant, the mortgagee in this case, did not accrue after, 
but accrued before, the expiration of the 90 days, and consequently 
it vpas not within the class of purchasers and incumbrancers ex- 
cepted by the statu te; and the omission by the appellee to file its 
account and claim of lien during the 90 days did not defeat or affect 
its lien as against this mortgagee. Our conclusion is that the fail- 
ure of the holder of a mechanic's lien to file his account within 90 
days after the completion of the performance of his contract under 
sections 5469 and 5476 of the Compiled Laws of Dakota, 1887, will 
not defeat his lien or its priority as against the mortgage made and 
recorded within 90 days. Hill v. Building Co. (S. D.) 60 N. W. 
752, 757; Sarles v. Sharlow, 5 Dak. 100, 109, 37 N. W. 748; Evans 
v. Tripp, 35 lowa, 371, 372; Kidd v. Wilson, 23 lowa, 464; Noël 
V. Temple, 12 lowa, 276, 281; Neilson t. Eailway Co., 44 lowa, 71, 73; 
Curtis V. Broadwell (lowa) 24 N. W. 265, 266; Hoskins v. Carter 
(lowa) 24 N. W. 249; Doolittle v. Plenz (Neb.) 20 N. W. 116. 

Since it was unnecessary for the appellant to file any account or 
claim of lien in order to préserve the priority of its lien upon this 
property as against the appellee, the only remaining question in this 
case is whether or not the acceptance and discount of the promis- 
sory notes taken for the account which was secured by the lien de- 
stroyed the lien. This question is too well settled by the consensus 
of judicial reasoning and authority to warrant extended discussion. 
Statutes securing upon buildings and improvements the wages of 
the labor and the value of the materials bestowed upon them are 
and ought to be liberally construed. The labor and material once 
bestowed lose ail their value to the laborer or material man. He 
cannot take them back. They enhance the value of the property 
on which they are bestowed, and its owner, and those who take un- 
der him, receive ail the beneflts of this labor and material. Under 
such circumstances, justice and equity demand that the lien of the 
laborer or material man for his wages or for the value of his mate- 
rial should be maintained to the full extent to which the statutes 
give it. No reason occurs to us why a lienor who takes a promis- 
sory.note for his account under an arrangement that the note is not 
accepted as payment, but that it will be credited when paid (and 
that was the arrangement under which the appellant took the notes 
in this case), should be held to thereby release or destroy his lien. 
The book account is an évidence of indebtedness. The note taken 
for the account is merely another form of évidence of the same debt, 
and it is secured by the same lien. The note may suspend the right 
to enf orce the lien, but if it matures within the time allowed by the 
statute for foreclosure it is not perceived why the lien may not 
be then enforeed. Nor is there anything in the act of discounting 
the note that ought to discharge or destroy the lien. The indorse- 
ment and transfer of the note may be an équitable assignment of the 
lien, but the légal title to it still remains in the lienor. There is no 
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doubt that the payment of the note would constitute a complète dé- 
fense to the enforcement of the lien, just as the payment of a mort- 
gage note to an indorsee would be a complète défense against the 
mortgage. But this fact does not destroy or affect the security 
of the lien or of the mortgage while the note still remains unpaid. 
While a note given for an account that is secured by a mechanic's 
lien remains in the hands of the indorsee the maker owes the debt 
to him, and the indorser stands bound to pay the note if the maker 
does not. The lien is held by the indorser to secure the perform- 
ance of both thèse contracts, and it inures to the benefit of him who 
flrst performs. If the maker pays the note, he thereby procures 
the benefit of the lien, and may hâve it discharged. If the note is 
protested, and the indorser is compelled to take it up and pay it, 
that payment effects a reassignment to him of the équitable interest 
in the lien, and gives him the right to enf orce it for his own benefit 
upon a surrender of the note. Thèse views appeal to the reason 
with such compelling force, and haye been so often expressed by the 
courts, that it would be a work of supererogation to do more than 
to State them, and our conclusion is that the acceptance and dis- 
counting by the holder of a mechanic's lien of promissory notes 
taken for the account secured by the lien, which mature within the 
time limited for its enforcement, do not destroy the lien, or subordi- 
nate it to a subséquent mortgage. Hill v. Building Co. (S. D.) 
60 N. W. 752, 755; Bank v. Schloth, 59 lowa, 316, 13 N. W. 314, 317; 
Smith V. Johnson, 2 MacArthur, 481; Miller t. Moore, 1 E. D. Smith, 
739; Farwell v. Grier, 38 lowa, 83; Sweet v. James, 2 E. I. 270; Mc- 
Murray t. Taylor, 30 Mo. 263; Goble v. Gale, 7 Blackf. 218; Graham 
V. Holt, 4 B. Mon. 61; Dawson v. Black, 148 111. 484, 36 N. E. 413; 
Phillips, Mech. Liens, § 278. 
The decree below must be affirmed, with costs, and it is so ordered. 
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ATLANTIC TRUST CO. v. PROCEEDS OP THE VIGILANCIA et al. 

(District Court. S. D. New York. May 7, 1895.) 

1. Corporation Bonds — Sale below Par not Usort — Bt-Laws— Publication 
— Computation dp Timb. 

The Brazil M. S. Co., a New York corporation, issued Its bonds at 80 
cents on the dollar by vote of directors eleeted at a meeting on the 28th, 
of which notice was flrst published on the 8th, the by-laws requlring notice 
to be published "not less than 20 days previous." Held, that underthe law 
of New York usury was not avaUable as a défense either to the corpora- 
tion or to judgment creditors, as against a mortgagee of the company's 
ships to secure the bonds; and that the notice of publication was sufficient. 

3. Surplus Procbeds of Vbssels— Equitable Mortqaoe: by Contract— As- 

8ENT OF StOCKHOLDERS — RbFILING. 

A mortgage of three steamships already built, eovered also two others 
begun but not finlshed, and not then registered; the mortgage covenanted 
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for the exécution of supptementary mortgages on the latter vessels when 
completed, which were afterwards executed; but in the meantime a state 
statute required the assent of two-thirda of the stockholders to a corpora- 
tion mortgage, and this assent was not sought or obtained. Held: (1) that 
the statute did not apply to mortgages given in exécution of contracts 
made before the act was passed, and made upon valuable considération 
already paid; and tliat (2) if it did, the original mortgage and contract for 
further mortgages on the new vessels, created an équitable mortgage upon 
the vessels and the proceeds in the registry superior to the subsequently 
accrulng claims of the contesting judgment creditors. 

In the matter of the pétition of the Atlantic Trust Company 
against the proceeds of the Vigilancia, Seguranca, Allianca, and 
Advance. 

Carter & Ledyard and E. L. Baylies, for petitioners. 
R. D. Benedict and Maxwell Evarts, for Huntington and Pratt 
& Co. 

Cary & Whitridge and W. P. Butler, for Brown Broa. 

James McKeon, for G. & R. Hudson. 

W. Mynderse, for B. & F. M. Ins. Co. and others. 

BROWN, District Judge. Pétitions for the surplus proceeds of 
the above vessels having been âled by the Atlantic Trust Company, 
as mortgagee in trust for holders of bonds of the United States & 
Brazil Mail Steamship Company, as well as by other creditors, who 
contest the validity of the trust mortgage, and upon an order of 
référence thereon, the commissioner having made his report, excep- 
tions hâve been filed to the commissioner's flndings sustaining the 
validity of the mortgage as against creditors, as well as against the 
steamship company. The principal points of the contestants in 
claiming the invalidity of the mortgage are : (1) That tlie mortgage 
was usurious and void as against creditors, because the bonds were 
sold at a discount of 20 per cent. ; (2) that the directors by whom the 
mortgage was executed were not elected in conformity with the 
by-laws of the company, which required a previous notice of 20 
days of the time and place of holding the élection; (3) that the 
suiJi)lementary mortgages upon the Seguranca and Vigilancia were 
void, because made after the act of 1890, which requires the written 
assent of two-thirds of the stockholders, which was not obtained. 

The report of the commissioner présents a full statement of the 
facts; and he overrules each of thèse objections, with a statement 
of his reasons therefor, which seem to me, upon careful examina- 
tion, to be sound. 

1. It is a principle of constant application in the fédéral courts 
that the construction of a state statute given to it by the highest 
court of the state, is to be taken as the meaning of the statute, and 
effect given to it accordingly. The défense of usury in actions 
against corporations is expressly prohibited by the state statute of 
.1850. The construction given to this act is, that in effect it repeals 
the statute of usury as respects corporations. Curtis v. Leavitt, 
Ï5 N. Y. 9, 85, 154, 229; Rosa v. Butterfleld, 33 N. Y. 665, 675; 
Merchants' Exch. Nat. Bank v. Commercial Warehouse Co., 49 N. Y. 
635; Bank y. Wheeler, 60 N. Y. 612; afiarmed 96 U. S. 268. This 
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has been so often afBrmed that I do not consider myself at liberty 
to regard this défense as available to the contestants. The statute 
is for the protec+'on of the lender to corporations; and this purpose 
would be thwartjcl if his security could be destroyed by a défense 
of usury interposed by creditors, as much as if tïiat défense were 
allowed to be interposed by the corporation itself . In the language 
of Rosa T. Butterfleld, such contracta, since the act of 1850, are "not 
usurious," and it is immaterial that the défense is not made directly 
by the corporation. 

2. The meeting at which the directors who executed the mortgage 
were chosen was held on May 28, 1889, and notice thereof was 
published on May 8, and on every week day thereafter, including 
the 28th. The by-laws required that "notice of the time and place 
of holding the élection shall be published not less than 20 days 
previous thereto." The contestants claim that the by-Iaw required 
20 full days to intervene, which would not be till May 29th. This 
is contrary, however, to the ordinary rule for the computation of 
time in this state. By Code Civ. Proc. §§ 787, 788, it is provided 
that "the time within which publication of légal notices or within 
which acts in actions or any spécial proceedings are required to be 
done, shall be computed by excluding the flrst day and including the 
last"; and by section 5013 of the United States Eevised Statutes 
a similar provision was made in regard to proceedings in bank- 
ruptcy. Thèse provisions do not literally include the publication 
of notices under the by-laws of corporations. But the state rule, 
prescribed in ail cases of légal proceedings, is a législative provision 
of such importance, and its analogy to the présent case is so plain, 
that I caii hâve no doubt that it ought to be adopted, in the absence 
of any contrary indication, as the meaning and intent of this by-law. 
In most of the cases in which a différent rule has been adopted, the 
language construed has been peculiar, seeming to require the speci- 
fled number of days or months to hâve elapsed; such as the entry 
of judgment "after four days," or avoiding an assignment "within 
four months." Dutcher v. Wright, 94 U. S. 553; Kane t. City of 
Brooklyn, 114 N. Y. 586, 594, 21 N. E. 1053. In the présent case 
there is nothing in the language of the by-law to indicate that 
both the flrst day and the last should be excluded. The by-law, 
I find, required only a publication "not less than 20 days previous" ; 
and a publication on the 8th was, as I flnd, a publication 20 days 
previous to the 28th. 

3. The original mortgage, dated July 1, 1889, was executed on 
■the 12th day of December, 1889. It covered the shipa Allianca, 
Advance and Finance, and other property, and also two steamships 
to be called the Seguranca and Vigilancia, then in process of build- 
ing under contract, at Chester, Pa., but unfinished, and not then 
entitled to registry. The mortgage was executed for the purpose 
of retiring certain outstanding bonds, and for the purpose of pro- 
curing the moneys necessary to complète the building of the two 
new steamships. This mortgage expressly covered the Seguranca 
and Vigilancia, already begun, but then incomplète; and it cove- 
nanted for the exécution of two further mortgages, similar to the 
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first, on the steamships Seguranca and Vigilancia respectÎTelj, as 
soon as they should be completed and become entitled to a certiflcate 
of registry. Upon the faith of this mortgage, tbe bonds were issued 
and purchased by Mr. Pratt, upon the agreement that the moneys 
paid therefor were to be applied strictly to the construction of 
the two new steamers, and to the retirement of the existing bonds. 
Upon the completion of the steamers, the two supplementary mort- 
gages were accordingly afterwards exeeuted; that of the Seguranca 
on the 8th day of September, 1890; that of the Vigilancia on the 
4th day of December, 1890. Ail three mortgages were duly âled 
in the customhouse at New York, and were also filed as chattel 
mortgages in the ofiSce of the register of the city and county of 
New York, pursuant to the state law. 

I concur with the commissioner in the opinion that the state 
statute of 1890, requiring the written assent of two-thirds of the 
stockholders to the exécution of a mortgage by the corporation, 
is not applicable to mortgages given, like those upon the Seguranca 
and the Vigilancia, in fulfillment of a Talid and obligatory contract 
made upon a full and valuable considération before the statute was 
passed; that such an application of the statute was not the design 
of the act, and would not be constitutional if it was; since in that 
case its effect would be, not merely to make more diiïicult the 
performance of a previous contract, but to imperil, if not to destroy, 
the contract altogether, by making the substantial benefits of the 
contract dépendent on the subséquent volition of the stockholders, 
oyer which the corporation had no power. Farmers' Loan & Trust 
Co. V. Equity Uas Light Co., 84 Hun, 373, 32 N. Y. Supp. 385. 

If, however, the construction of the law of 1860 contended for by 
the contestants were correct, their situation in this proceeding 
would not be materially improved. For the express inclusion of 
the Seguranca and Vigilancia then already contracted for, and 
already partly in esse, in the original mortgage exeeuted in Decem- 
ber, 1889, and the covenants therein contained for further assurance, 
were suflficiently clear and deflnite to create an undoubted équitable 
mortgage, upon those two vessels, which gave the trust Company an 
équitable lien thereon for the moneys advanced in good faith upon 
the strength of the original mortgage prior to the time when the 
contestants' claim arose. No doubt an équitable mortgage stands 
in no better position as respects creditors, and the necessity of a 
proper flling thereof, than a légal mortgage stands; but in the prés- 
ent case the ûling of the original mortgage, and the reflling of the 
same from year to year, as well as of the new mortgages, gave full 
notice of thèse équitable rights, and as perfectly fulfllled ail the 
purposes of the statute as regards this équitable mortgage, as they 
did with respect to the perfect légal mortgage of the ships already 
completed. Upon the first reflling there was a delay of a month 
beyond the statutory period; but as ail the contestants' claims 
arose subséquent to the reflling, they are not in a situation to take 
any advantage of the prior lâches. 

As against an équitable mortgage, or a valid équitable lien, a 
subséquent exécution creditor has no priority. An exécution, 
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whether against real or personal estate, attaclies only upon the 
debtor's actual interest, and is as much subject to a prior valid 
équitable lien or title as to a prior légal one. Averill v. Loucks, 
6 Barb. 19, 27, and cases there cited (Paige, J>); Kiersted v. Avery, 
à Paige, 9; Lamont v. Cheshire, 65 N. Y. 30, 40; Frost v. Bank, 
70 N. Y, 553-556; and see Sisson v. Hibbard, 75 N. Y. 542. Had 
the steamship company ref used to give any supplementary mortgage 
at ail, the rights of the bondholders under the original mortgage 
and the équitable hypothecation of the two vessels already con- 
tracted for and begun, would hâve been the same in a court of 
equity; and consequently those rights would prevail over mère 
exécution creditors in the application for surplus moneys. 

The other points referred to hare been so satisfactorily treated 
by the commissioner, that I think it unnecessary to make furthër 
référence to them, and concur in what he has said. 

Exceptions overruled and report conflrmed. 



BOWERS et al. y. NEW YORK LIPB INS. CO. 

(Circuit Court, D. Main«. January 12, 1895.) 

No. 409. 

1. CoNTRACTS— Reformation— Evidence. 

The proofs in this case do not bring It withln the mie that to Jastify the 
reformatlan of a written contract, on the ground of mistake, the testimony 
must be clear, unequlvocal, and convincing. 
S. Same. 

A statement, made by a deceased beneflclary in an Insurance pollcy 
issued two years before, as to his understanding of the tenus of the pol- 
lcy, is not admissible to show mistake In the pollcy. 
8. Same— Pleadiko. 

In a bill of this character it is sometlmes permissible to charge fraud or 
mistake in the alternative. 
4 Same — Allégations — Fhaud. 

In this case defectlve allégations as to cltizenship in a pétition for re- 
moval from a state court were made good by référence to other parts of 
the record. 

This was a bill in equity by Walter T. Bowers, as administrator, 
and others, against the New York Life Insurance Company, to re- 
form a pollcy of Insurance. 

Joseph W. Symonds, for complainants. 
Charles F. Libby, for respondent. 

PUTNAM, Circuit Judge. This case was removed from the su- 
prême court of Maine, The removal papers were not printed in 
the record, though they should hâve been. On an examination of 
them, it appears the petitioner makes proper allégations of the 
citizenship of the complainants. Touching the citizenship of the 
défendant corporation, the pétition only allèges that it is a citizen 
of the state of New York, which alone is not a sufftcient allégation ; 
but the bill itself allèges that the défendant corporation was duly 
v.68F.no.8— 50 
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organized unider the laws of that state, so that, taking the record as 
a whole, jurisdiction is apparent 

There are occasional instances of such gross injustice happening 
under the forms of law that, except for the power of courts in 
equity, exercised under some circumstances, to cancel or reform 
written contracts or other instruments, and even légal proceedings, 
the common mind would be shocked, and the law would be brought 
into disrepute. On the other hand, if this power was practically 
made use of in such way as to cause a gênerai unsettling of trans- 
actions done with apparent care and tmder solemn forms, the mis- 
chief resulting therefrom would be greater than the injustice which 
the power referred to is intended to relieve against. Therefore, the 
courts hâve said that the power is to be exercised only when the 
testimony on which its exercise is based is clear, unequiTocal, and 
convincing; and they hâve further said that it cannot be exercised 
upon a bare prépondérance of évidence, which leaves the issue in 
doubt. U. g. V. Budd, 144 U. S. 154, 161, 12 Sup. Ct. 575. 

In Coal Co. v. Doran, 142 U. S. 417, 435, 12 Sup. Ot. 239, the propo- 
sition was put in another form, as follows: 

"The jurisdiction of equlty to reform written instruments where there is 
a mutual mistake, or mistake on one side, and fraud or inéquitable conduct on 
the other, Is undoubted; but, to justify such reformation, the évidence must 
be sufflciently cogent to thoroughly satisfy the mind of the court." 

A striking expression of the practical rule in this particular, as 
well in equity as at common law, is given by Judge Walton in Con- 
nor V. Pushor, 86 Me. 300, 303, 29 Atl. 1083, as follows: 

"A deed which can be seen and read is a wall of évidence against oral as- 
saults, and ca.nnot be battered down by such assaults, unless the évidence Is 
clear and strong, satisfactory and convincing." 

The complainants in this case do not désire to rescind the con- 
tract, but to reform it. The whole ténor of the bill, and its prayers, 
bring forward nothing else for our action. Therefore, the dis- 
cussions which were had at the bar touching the alleged waiver by 
the défendant corporation of the strict terms of its policy as to the 
time of payment of premiums, like the points lately under considéra- 
tion in Insurance Co. v. Unsell, 144 U. S. 439, 12 Sup. Ct. 671, and to 
which the mass of proofs taken seems to relate, and touching 
whether this policy was completed as a contract in the state of 
Maine or in the state of New York, like those lately under consid- 
ération in Society v. Cléments, 140 U. S. 226, 11 Sup. Ct. 822, and 
touching the statutory authority of certain alleged agents, like 
those lately discussed in Insurance Co. v. Chamberlain, 132 TJ. S. 
304, 10 Sup. et. 87, need not be considered in the view which we take 
of this case. It was said at the bar that the facts offered in évi- 
dence touching the first of thèse three questions threw some re- 
flected light upon the substantial issue; but, if it does, it is so faint 
as not to assist the court. It is aJl quite as consistent with the 
proposition that the défendant corporation did not intend to insist 
on a strict performance of the provision as to the time of payment 
found in its policy, as with the proposition that the omission of any 
express allowance of grâce was for any of the reasons alleged in 
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the bill. Indeed, it more naturally cornes in Une with the flrst hy- 
pothesis than with the second. 

The bill fails to charge fraud on the défendant corporation with 
the positiveness or with the détail which the rules of equity pleading 
ordinarily requir e theref or. Indeed, ail the allégation s touching fraud 
are in the alternative. However, we do not flnd it necessary to 
criticise them, and perhaps we cannot justly do so. The citation 
we hâve already made from Coal Co. v. Doran, ubi supra, shows that 
relief in reforming written instruments may be granted, not 
only for mutual mistake, but where there is a mistake on one side 
and fraud on the other, or, indeed, where there is a mistake on 
one side and inéquitable conduct on the other. Moreover, as is 
said in Wasatch Min. Co. v. Orescent Min. Co., 148 U. S. 293, 298, 13 
Sup. et. 600, fraud, especially légal fraud, and inadvertance or mis- 
take, sometimes run into each other ; so that it might be difiicult, 
under the précise circumstances of this case, for the complainants 
to allège, in the particular to which we hâve referred, more spe- 
ciflcally than they hâve. 

«*• • • • • • « 

Hère follows a discussion of the facts, which, by direction of the 
judge who delivered the opinion, is not reported. 
Let there be a decree to dismiss the bill, with costs. 



KNOX COUNTY v. MORTON. 

(Circuit Court of Appeals, Eighth Circuit June 17, 1895.) 

No. 603. 

OouNTT Warrants — Limitation— Missouri Statute. 

Rev. St. Mo. 1889, § 3195, providing that county warrants not présentée! 
for payment within five years of ttieir date, or, being presented within that 
time, and protested for want of funds, and not presented again within five 
years after funds are set apart for payment thereof, shall be barred, pre- 
scribes a spécial limitation for actions on such warrants, within section 
6791, providing that the limitation of 10 years preseribed by section 67T4 
for action on any wrlting for the payment of money shall not extend to 
any action which shall be otherwise llmited by any statute. 

In Error to the Circuit Court of the United States for the East- 
ern District of Missouri. 

This was an action by William H. Morton against Knox county 
upon a county warrant. The défendant, in its answer, set up the 
gênerai statute of limitations. The /circuit court sustained a de- 
murrer to this défense. 65 Ped. 369. Défendant brings error. 

Knox county, In the state of Missouri, the plaintifC In error, sued eut this 
writ to reverse a judgment against it upon a county wan-ant. In his complaint 
In this action, William H. Morton, the défendant in error, alleged that on 
August 9, 1879, the county Issued and delivered to him the warrant In suit 
on account of certain judgments he had obtained against the county; that on 
August 12, 1879, on December 26, 1888, on January 6, 1892, and on OctoKer 9, 
1894, he presented this warrant to the coimty treasurer of Knox county, and 
demanded Its payment; that on each occasion payment was refused by tlie 
county treasurer, and the warrant was protested by the treasurer for want 
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of funds to pay It, and that there never were any funds of the county set 
apart for, or applicable to, the payment of this warrant prlor to January 1, 
1892. He made the jurisdictional and the other necessary allégations in his 
complaint to entitle him to judgment If the défense of the statute of limita- 
tions, pleaded in the answer, cannot be sustained. The county, in its answer, 
pleaded for its fourth défense that the cause of acUon was barred by the gên- 
erai statute of limitations of 10 years found in section 6774 of the Revised 
Sta tûtes of Missouri of 1889; and, for its slxth défense, that it was barred by 
the spécial statute of limitations found in section 3195 of the Revised Stat- 
utes of Missouri of 1889. The défendant in error demurred to thèse défenses, 
and his demurrer was sustained. In this court the county has waived the 
sixth défense, but insists that the court erred in sustaining the demurrer to 
the fourth. 

Charles D. Stewart, for plaintiff in errer. 

W. 0. Hollister and F, L, Schofield flled brief for défendant in 
error. 

Before CALDWELL, SANBOEN, and THAYEE» Circuit Judges. 

SANBORN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court 

Is the time within which an action may be maintained upon a 
county warrant issued by a county in the state of Missouri limited 
by section 6774 or by section 3195 of the Revised Statutes of Mis- 
souri of 1889? This is the only question that requires considération 
in this case. Section 6774 is a part of the gênerai statute of lim- 
itations of the state of Missouri, and is found in chapter 103 of the 
revision of 1889, which is entitled "Limitations of Actions." The 
provisions of that chapter that are material to the décision of this 
question are: 

"Sec. 6773. Period of Limitation Prescribed.— Civil actions, other than those 
for the recovery of real property, can only be commenced within the poriotls 
prescribed in the following sections, after the causes of action shall hâve ac- 
crued. 

"Sec. 6774. What Actions shall be Commenced within Ten Years.— Within 
ten years: First, an action upon any writing, whether sealed or unsealed, 
for the payment of money or propei-ty; * • * third, actions for relief, not 
herein otherwise provided for." 

"Sec. 6791. Actions Otherwise Limited.— The provisions of this chapter shall 
not extend to any action which is or shall be otherwise limited by any statute; 
but such action shall be brought within the time limited by such statute." 

Section 3195 is a part of chapter 45 of the revision of 1889, which 
is entitled "Counties," and it is found under article 4 of that chap- 
ter, which is entitled "County Treasurers and County Warrants." 
The provisions of this section that are pertinent to the question at 
issue are as follows: 

"Sec. 319.5. When Canceled— Barred by Lapse of Time, When. * « • And 
whenever any such warrant, being delivered, shall not be presented to tlîe 
county treasurer for payment within flve years after the date thereof, or, 
being presented within that time and protested for want of funds to pay iï, 
shall not be agaln presented for payment within five years after funds shall 
hâve been set apart for the payment thereof, such warrant shall be barred and 
shall not be pald, nor shall it be received in payment of any taxes or other 
dues." 

The légal effect of the provisions of chapter 103 is to limit the time 
within which actions can be maintained upon writings for the pay- 
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ment of money to 10 years, except in cases in which the time for tlie 
maintenance of such actions is limited by some other statute; and 
they expressly provide that in tlie latter cases the actions sliall be 
brouglit wittiin tlie time limited by such statute. The légal effect 
of section 3195 is to limit the time within which an action can be 
maiatained upon a county warrant to flve years after the date there- 
of, when it is not presented and protested within that time, and in 
the latter case to flve years after funds hâve been set apart for the 
payment thereof, unless it is again presented. Attempted judicial 
construction of the unequivocal language of a statute serves only to 
create doubt and to confuse the judgment. Where the meaning of 
statutes is plain and clear on their face, arguments drawn from the 
history of the législation and the possible motives or purposes of 
legislators are entitled to very little considération. They often serve 
rather to obscure than to elucidate the meaning of the laws, and, 
where the signification of the language ia certain, the législature must 
ordinarily be presumed to hâve meant what they hâve expressed. 
It is only when the terms of the statute are ambiguous, or their sig- 
nification is doubtful, that the history of the laws and the probable 
purpose of the legislators can aid in their construction. The stat- 
utes we hâve quoted hâve been in force in the state of Missouri from 
a time anterior to the issue of the warrant in question, and their lan- 
guage seems to us so certain, and its signification so plain, that we 
are compelled to refuse to follow counsel for plaintiff in error into 
the considération of matters that are not disclosed by their terms. 
There is no safer or better settled canon for the interprétation of 
a statute than that, when its language is plain and unambiguous, it 
should be held to mean what it plainly expresses, and no room ia 
left for construction. U. S. v. Pisher, 2 Cranch, 358, 399; Railway 
Go. V. Phelps, 137 U. S. 528, 536, 11 Sup. Ct. 168; Bedsworth v. Bow- 
man, 104 Mo. U, 49, 15 S. W. 990; Warren v. Paving Co., 115 Mo. 
572, 576, 22 S. W. 490; Davenport v. City of Hannibal, 120 Mo. 150, 
25 S. W. 364. 

In his discussion of the language of thèse statutes, counsel for the 
plaintiff in error insists that actions upon county warrants cannot 
be limited by section 3195, because the effect of such a holding would 
be to repeal by implication the limitation of 10 years, prescribed by 
chapter 103. But section 6791 expressly provides that the limita- 
tion of 10 years prescribed by section 6774 of that chapter shall not 
extend to any action limited by any other statute, but that in such 
a case the limitation prescribed by the latter statute shall govern. 
Actions upon county warrants hâve been expressly limited by an- 
other statute, which is embodied in section 3195. A décision that 
actions upon county warrants are limited and governed by the latter 
statute is not a holding that any of the provisions of sections 6774 
and 6791 hâve been repealed by implication. It is a décision that 
ail of their provisions are in force, and that they must be applied. 
On the other hand, a décision that actions upon county warrants 
are not limited by section 3195 is, in effect, a repeal by judicial con- 
struction of both section 3195, the statute which limita the action, 
and section 6791, the statute which provides that in such cases the 
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actions shall not be limited by the ^provisions of chapter 103, but shalL 
be governed by the spécial statute that prescribes their limitation.. 
It is argued that section 3193 does not limit actions upon county 
warrants, because cbapter 103 provides that "civil actions can only 
be commenced within the periods prescribed in the following sec- 
tions," while section 3195 has no provision about the commencement 
of actions upon county warrants, but simply déclares that warrants 
"shall be barred" at the expiration of the periods it spécifies. This 
contention sticks in the words of thèse statutes, and ignores their 
légal effect. It goes without saying that the provision that "civil 
actions can only be commenced within the periods prescribed in the 
following sections" does not prevent the commencement of actions- 
af ter those periods hâve passed ; nor does it prevent the prosecution 
of such actions to judgment, if the défendants fail to interpose by 
démarrer or answer their pleas of the statute of limitations. When 
such pleas are interposed, and then only, the statute takes effect, and 
bars the actions by the lapse of time. The légal effect of this pro- 
vision, then, is, not to prevent the commencement of actions after 
the time limited has expired, but to bar their successful maintenance 
if the défendants properly interpose their pleas of the statute. ïhe 
provision in section 3195 that the warrant shall be barred has ex- 
actly the same légal effect upon actions commenced upon thèse war- 
rants after the times there limited hâve expired. It prevents the 
successful maintenance of the actions if the lapse of time is properly 
pleaded. It bars a recovery in that event, and this is the effect, and 
the only effect, of the limitations in chapter 103. If one of thèse 
statutes limits actions, the other does, for each permits the com- 
mencement of actions after the times limited, and bars recovery in 
them upon proper pleas of the lapse of time and then only. 

It is contended that the provision of section 3195 that after the 
lapse of time thei'e fixed "such warrant shall be barred, and shall 
not be paid, nor shall it be received in payment of any taxes or other 
dues," is a mère direction for the guidance of the county officers, and 
is in no sensé a limitation of the action upôn the warrant. It may 
be conceded that the déclaration that it "shall not be paid" was made 
for the guidance of the county treasurer, and that the direction that 
it shall not be received in payment of taxes or other dues was in- 
tended to deflne the duty of the collector of the revenue. But what 
shall be said of the positive enactment that "such warrant shall be 
barred"? That déclaration in no way deflned or aflected the acts 
or the duties of the county officers. It was not their province to 
détermine whether or not a county warrant was barred, and there 
was but one place where that déclaration could hâve any effect, and 
that was in a court of justice, after an action had been commenced 
upon the warrant. "The familiar rule that ail the words of a law 
must hâve effect rather than that part should perish by construction" 
(City of St. Louis v. Lane, 110 Mo. 254, 258, 19 S. W. 533) forbids 
the rejection or disregard of this déclaration, and if it is not disre- 
garded it is a plain statute of limitations. An act of the législature 
which makes the lapse of time a complète bar to an action or to a 
cause of action has ail the essential features of a statute of limita- 
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tions. Mr. Wood, in his work on Limitations, déclares that "stat- 
utes which destroy a remedy or a right unless enforced within a 
certain specified period are statutes of limitation." Wood, Lim. § 1. 
The législature of the state of Missouri selected and used in section 
3195 the most expressive Eind effective word in the English language 
to eflect a limitation upon an action. They declared that the war- 
rant should be 'T3arred" after the lapse of time there specifled. 
"Barred" is the word in gênerai use to characterize the effect of a 
statute of limitations. An action or a cause of action is commonly 
said to be "barred" by such a statute. Counsel for the plaintifl in 
error, in his auswer in this case, pleads that "this action is barred 
by the statute of limitations of ten years." In section 65, c. 1, Eev. 
St. Mo. 1889, the législature of that state declared that certain de- 
mands not presented within one year "shall be forever barred against 
the partnership effects administered." In section 8G of the same 
chapter they déclare that, if certain claims be not exhibited within 
two years after the publication of notice of letters of administration, 
"they shall be forever barred." In sections 4558, 6770, 6771, and 
6799 of their Revised Statutes of 1889 they hâve used this word in 
the same sensé, and in section 3195 they déclare that, if flve years 
shall elapse after the date of the county warrant without action 
or présentation, or if, after due présentation, flve years shall elapse 
after f unds are set apart to pay the warrant without action oi* prés- 
entation, the warrant shall be barred. The conclusion is irresist- 
ibly forced upon our minds by this unequivoeal déclaration of the 
statute that actions upon county warrants were limited by this sec- 
tion, and hence that by the express provision of section 6791 they 
were not limited by section 6774. The judgment below must be 
afflrmed, with costs, and it is so ordered. 



AMERICAN COTTON OID CO. v. KIRK et al. 

(Circuit Court of Appeals, Seventh Circuit July 9, 1893.) 

No. 198. 

CONTRACTS — MUTUALITT. 

A contract to sell and deliver 10,000 barrels of cil, at a stipulâtes priée, 
In such quantlties par weeli as the buyer may désire, to be paid for as 
delivered, but whIch contains no agreement on the part of the buyer to 
purchase and receive any particular quantlty of oil, is not binding, for 
want of mutuality. 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

This is an action brought by James A. Klrls and others, partners, doing busi- 
ness at Ctiicago, against the American Cotton OU Company, a corporation of 
Ohio, doing business at Cincinnati, to recover damages for the nondelivery of a 
certain quantity of cotton-seed oil according to contract. The déclaration set 
eut the contract substantiaUy as the plalntlffs' evidMice tended on the trial 
to show it, as follows: "That the plaintifCs, at the request of the défendant, 
bargalned with the défendant to buy from the défendant, and the défendant 
then and there sold to ttie plaintifCs, a large quantity, to wit, ten thousand 
barrels of prime yellow cotton-seed qU, at the priée of thlrty-two and one-half 
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cents for eaeh gallon thereof, to be delivered by the défendant to the plain- 
tiffs, at Chicago, to wit, at the district aforesaid, In such quantitles per -weék 
as the plaintlffs should désire, wlth the option to the plalntiffs of taking said 
ten thousand barrels of cil in tanli cars loose instead of in barrels, at the price 
of thirty cents for each gallon thereof; and in considération thereof, and that 
the plalntiffs had promlsed the défendant, at the defendant's request, to accept 
and recelve the said oll, and to pay the défendant for the same at the price 
aforesaid, the said défendant, on the day first aforesaid, at the district afore- 
said, promlsed the plaintlffs to dellver the said oil to them as aforesaffl." 
The défendant Inslsted that the contract, Instead of being for the sale and de- 
livery of 10,000 barrels at the priée named, until the entire 10,000 barrels 
should be delivered as the plalntiffs might désire and request, whether during 
the year 1892 or afterwards, was one simply for the sale and delivery of so 
much oil as the plalntiffs might order from time to tlme during 1892, not ex- 
ceeding 10,000 barrels, at the price named. The plalntiffs testified that tBe 
contract was as stated in the déclaration. Wallace P. Kirk, one of the plaln- 
tiffs, testified that Kirk & Co. had long been manufacturers of soap in Chicago, 
and had for many years prior to 1891 purchased oil from défendant, tbrougb 
Henry Bausher, the agent; that on December 23, 1891, wltness, acting for 
Kirk & Co., concluded with Bausher an agreement whereby Kirk & Co. 
bought from défendant 10,000 barrels of oil at 321/2 cents per gallon, or 30 
cents if taken in tanks; that the oil was to be delivered, and Kirk & Co. were 
to take it, in such quantitles per week as they might désire, and were to pay 
therefor 10 days after Its receipt; that there was no limitation whatever upou 
the time in whlch Khrk & Co. were to recelve the oll. They could, by the 
agreement, Insist upon the delivery of the oll from time to time for the next 
three or four or flve years. This witness also testified that, at the time the 
agreement was made, on December 23, 1891, he reduced it to wrlting in the 
présence of Bausher, who read It over two or three tlmes. Thereupon, the 
witness produeed a book, contalning, as he said, the mémorandum In pencil so 
made and read over by Bausher, which mémorandum was read In évidence, 
and was as foUows: 

"Dec. 23, 1891. 
"American Cotton 011 Co: 10,000 bbls. prime yellow cotton-seed oil at thirty- 
two and a half cents per gallon, delivered In Chicago, with the option of takiug 
the 10,000 bbls. In tank cars loose at thirty cents per gallon. Dellveries to be 
made per week as Kirk & Co. désire. Payments ten days after arrivai of oil 
at our Works. This purchase made through H. Bausher, Jr., agent." 

The évidence for défendant, it must be eonceded, was strong. In favor of its 
contention relative to the contract, and was corroborated by the previous 
course of dealing between the parties and the conduct of the plaintlffs during 
1892 in maklng their orders for oil. It appeared in évidence that oll was 
shipped from time to tlme to the plalntiffs during the year, as ordered by them, 
and paid for, to the number of 9,490 barrels, or 510 barrels less than the 10,00') 
provided for by the contract. Also, that in the fall of 1892 the price of oil 
advaneed, so that the jury found the market value on January 1, 1893, to be 
58 cents per gallon. The Jury found a verdict for the plalntiffs for the différ- 
ence in value of this 510 barrels of 50 gallons each, between 32i^ cents and 58 
cents per gallon. The principal issue of fact litigated on the trial was stated 
by the circuit court, lu its charge to the jury, as follows: "For the purposes 
of this lltlgation, the question of fact for you to pass upon is whether this con- 
tract was a contract for the absolute delivery of ten thousand barrels of oll 
at the price named, until It was ail delivered, as the plaintiff might désire and 
request, or whether it was a contract simply for the sale and delivery of so 
much oil as the plalntiffs might need in the year 1892, not to exceed ten 
thousand barrels." At the conclusion of the évidence, among other things, the 
defendant's counsel requested the court to direct the jury to return a verdict 
in favor of the défendant, which request was refused, and exceptions taken. 
Defendant's counsel also requested the court to charge the jury as follows: 
"If the agreement was. In substance, that ten thousand barrels of oll was to 
be sold by défendant to plalntiffs; that plaintlffs were to hâve the oil in bar- 
rels or tanks, as they might elect, the price to be thirty cents per gallon in 
tanks, or thirty -two and one-half cents in barrels; that défendant was to de- 
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liver the oil to plaintlffs at Chicago, in barrels or tanks, as plalntiffs mlgH 
elect, and In such quantlties per week as plalntiffs might désire, and that the 
priée was to be paid as the oil was deliTered, and ten days after the arrivai 
of the same at plalntiffs' works,— then plalntiffs cannot recover. Such an 
agreement shows no obligation on plalntiffs to take the ten thousand barrels. 
It amounts to no more, at most, tiian an offer to sell ten thousand barrels. 
In order to make It blndlng as a contract, plalntiffs must hâve signlfled to dé- 
fendant that they wonld take the oil, naming or Indlcatlng dates for deliveries 
of oU aggregating ten thousand barrels." Thls Instruction was also refused, 
and an exception to the rullng duly taken. 

J. M. Oliver and Edward Colston, for plaintifiE in error. 
Charles S. Holt, for défendants in error. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, 
District Judge. 

BUNN, District Judge (after stating the facts as above). There 
are several questions presented by the record in the case, but 
we hâve f ound it necessary to détermine but one, and that is whether 
the contract as alleged in the déclaration testiâed to by the plaln- 
tiffs, and found by the jury, is a valid contract for the sale and 
delivery of 10,000 barrels of oil, or is it invalid for want of mutuality 
in its provisions? A promise on the part of the défendant to sell 
and deliver 10,000 barrels, without a corresponding agreement on 
the part of the plalntiffs to purchase and receive it, would clearly be 
void for want of mutuality. Where, in this contract, as testifled 
to by the plalntiffs, is there any agreement to order and receive 
10,000 barrels? It is clear that the time of ordering, as well as the 
quantity, is left wholly to the discrétion of the plalntiffs. Deliveries 
are to be made per week, as Kirk & Co. désire. But suppose Kirk 
& Co. do not désire, and do not order or order in such quantifies as 
would require a hundred years to complète the delivery, — is there 
any way open to the défendant to put plalntiffs in default? We 
think not, and that there is no mutuality of promises for the sale of 
a deflnite or ascertainable quantity of oil. Suppose the plalntiffs 
had decided upon ordering six barrels of oil per week, or one barrel 
for every working day. That would require 32 years for the fulflll- 
ment of the contract. And we can discover no way, by the terms 
of the contract, whereby the défendant could put the plalntiffs in 
default for failure to order more oil each week, because the amount 
and times of ordering are left wholly to the plalntiffs. If the 
market price of oil should fall below the contract price, then, accord - 
ing to their contention as to the terms of the contract, the plaln- 
tiffs could purchase their supply of oil elsewhere, and at the lower 
price, resorting to the contract when, and only when, the price 
stated was lower than the market price, — and this without respect 
to time. Such a contract is one-sided, and without mutuality. 
If the contract had been that the plalntiffs should order and receive, 
and the défendant should ship, ail the oil which would be required 
in the plalntiffs' business for a deflnite period, not exceeding 10,000 
barrels, there would be a mutual obligation. The plaintlffs could 
not, in such case, order oil from other sources, and could be put 
at fault for not ordering and receiving ail which was reasonably 
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réqùired to fun their plant. The case would then come witMn 
tiie prinçiple of National Furnace Co. v. Keystone Manuf g Co., 110 Hl. 
427. ïn that case the National Furnace Company agreed to sell 
to the Keystone Company ail of certain quality of pig iron, known 
as Lake Superior Cnarcoal Iron, which the Keystone Company 
would need, use, or consume in its business during the coming 
season from July 9, 1879, to July 1, 1880, such amount supposed 
by the parties to be about 700 tons. This was held to be a good 
con tract. The court say: 

"It cannot be said that the appellee [Keystone Company] was not bound by 
the contract. It had no rigbt to purchase Iron elsewhere for use In Its busi- 
ness. If it had done so, appellant might hâve maintained an action for breach 
of the contract" 

In the case at bar, there was no agreement on the part of plain- 
tiffs to purchase from défendant ail the oil they required in their 
business. They might order as little as they pleased, and supply 
the bulk of what they needed from other sources. The contract 
had the eflect merely to bind the plaintiffs to receive and pay for 
at the stipulated price ail the oil which might be shipped upon 
their order, from time to time, by the défendant, not exceeding 
10,000 barrels. Further than that it can bave no binding force, 
for want of mutuality. The case cornes fairly within the principles 
announced in Eailway Co. v. Dane, 43 N. Y. 240; Wilkinson v. 
Heavenrich, 58 Mich. 574, 26 N. W. 139; Sykes v. Dixon, 9 Adol. 
& E. 693; Eailway Co. v. Mitchell, 38 Tex. 85; Stiles v. McClellan, 6 
Colo. 89; Cool v. Cuningham, 25 S. C. 136; Davie v. Mining Co., 
53 N. W. 625, 93 Mich. 491; Dorsey v. Packwood, 12 How. 126. See, 
also, 1 Pars. Cont. (Ed. 1893) 448. Judgment is reversed, and the 
cause remanded to the court below, with directions to award a new 
trial. 



CITY OF CARLSBAD et al. v. KUTNOW et aL 

(Circuit Court, S. D. New Yorlî. July 2, 1895.) 

1. Trade-Mabks and Trade-Namks— Infeingbment Suits— Effect of For- 
EiQN Décision. 

A décision of the high court of chancery In England, granting to défend- 
ant, against complainant's opposition, the right to register as a trade-maik 
the words alleged to be an infrlngement, is no bar to a suit hère for an in- 
fringement by using such words. 

3, Same— What Constitutes Infhingembnt— "Caut>sbad Sprtjdei. Salts." 
The city of Carlsbad, Bohemia, havlng long made and sold salts of higlj 
médicinal qualities, in crystals and powder, made by evaporating water 
from the springs owned by that clty, under the name of "Carlsbad Sprudel 
Salts," Jield, that it was an infrlngement to sell artiflcial salts, in no way 
derived from the Carlsbad waters, under the name of "Improved EfCer- 
vesoent Carlsbad Powder," it appearing that the city of Carlsbad had not 
used the name upon any but genuine salts derived from the spring waters. 

8. Same— Tradb-Mark in Name of City. 

The fact that Carlsbad is a geographlcal name does not prevent the city 
of that name from having an exclusive right to the use thereof in connec- 
tion with springs owned by it, which hâve this same name and give it to 
their products. 
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This was a bill in equity by the city of Carlsbad and others 
against Hermann Kutnow and others far an infringement of the 
trade-mark or trade-name "Carlsbad Sprudel Salts." 

Charles G-. Coe, for plaintiffs. 
Antonio Knauth, for défendants, 

WHEELEE, District Judge. The Carlsbad springs appear to be 
owned by, and wholly within the control of, the city of Carlsbad, in 
Bohemia; and the waters of them, for many years, to hâve been 
evaporated into salts of highly médicinal qualities, in crystals and 
powder, well known for their curative properties, everywhere, as 
"Carlsbad Sprudel Salz." This bill is brought to restrain the de- 
fendants, who are dealers in drugs and medicines in New York, 
from further using the words, "Improved Effervescent Carlsbad 
Powder," in selling other salts of similar appearance and proper- 
ties, and for an account of profits from such use. As thèse are 
natural waters, unlike any others, and from which salts différent 
from any others are produced, ail genuine Carlsbad salts must 
necessarily emanate from them; and the plaintiffs, as proprietors 
of the springs and their products, must hâve the exclusive right 
to prépare and sell thèse waters and products as genuinely coming 
from thèse springs. The défendants do not deny the use of thèse 
words in selling similar salts, but daim the right to so use them 
because registry of thèse words, with other symbols relating to the 
Carlsbad springs, as a trade-mark, was granted to them by the high 
court of justice of England, chancery division, against opposition 
by the plaintiffs, in 1893 ; because, as they allège, the plaintiffs sell 
artificial salts by the name of "Carlsbad Salts;" and because their 
use of thèse words is not likely to mislead purchasers as to the 
origin of their salts. 

The décision in favor of granting the application for registry 
of the trade-mark could hâve no eflect beyond the grant of that 
privilège in that jurisdiction; and it does not appear to hâve beeh 
granted upon any supposition that even there it could be used in 
selling any but genuine préparations of Carlsbad spring water as 
such, but rather that it could not. 10 Eep. Pat. Design & Trade- 
Mark Cas. 401. That would appear to be no bar to a suit there 
for using the trade-mark on other salts to deceive; and it cannot 
be any bar to such a suit hère, out of that jurisdiction, and beyond 
the opération of the laws under which the décision was made. If 
any artificial salts hâve come to be known by the name of "Carls- 
bad Salts," from similarity or otherwise, of course the défendants 
hâve the same right to sell such salts by that name that they hâve to 
sell anything by the name by which it is known. But there is no 
real évidence to that effect. And if the défendants procured genu- 
ine Carlsbad waters or salts, and put them up in différent forms, 
or with other ingrédients, to improve their taste or vary their ef- 
fects, thèse words would be truthful, and they would seem to hâve 
a clear right to use them in such préparations; but the plain- 
tiffs' proof tends to show that the défendants' salts are not, in sub- 
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stance, genuine Carlsbad salts, in any form, and the leading défend- 
ant bas been a witness, and bas not assumed to state — and, although 
the proof must l)e within their reach, none has been produced to 
show — ^that their salts corne direct, in any form from the Carlsbad 
springs. The impression left by the évidence is that they do not, 
but are artiflcial. No proof has been brought showing that the 
plaintiffs hâve used the name of "Carlsbad" upon any but genuine 
Carlsbad sprudel salts. 

As the case stands hère, the défendants appear to be using the 
name "Carlsbad" upon artiflcial salts having no connection with 
that name, and to be using it only because of its connection with the 
genuine Carlsbad sprudel salts. Carlsbad, with its springs, is far 
away. This use of the name in connection with a préparation so 
similar to this well-known product of them is some représentation 
that it is a genuine product of them. Calling the powder "Im- 
proved Carlsbad" is a direct représentation that genuine Carlsbad 
powder has been taken to be improved upon; and calling it also 
"effervescent" is a représentation that the improvement is in the 
effervescence. This is putting the plaintiffs' mark, to some extent, 
upon the défendants' salts, and is calculated to lead customers to 
think they are the salts of the plaintiffs. Such déception would 
be actionable at law, and is preventable in equity. McLean v. 
Fleming, 96 U. S. 245; Menendez v. Holt, 128 U. S. 514, 9 Sup. Ct. 
143; Improved Fig-Syrup Co. v. California Fig-Syrup Co., 54 Fed. 
175, 4 0. 0. A. 264; Von Mumm v. Frash, 56 Fed. 830. Allusion 
has been made to this word being the name of the city, to which 
ordinarily an exclusive right cannot be acquired; but it is also the 
name of thèse peculiar springs, and gives the name to their prod- 
ucts. Decree for the plaintilïs for an injunction and an account. 



WHITE v. KELLEB. 

(Cîlrcult Court of Appeals, Fifti Circuit. April 23. 1895.) 

No. 262. 

1. EvroBNCB— JtJDGMBNT. 

An action of ejectment, to recover certain land In Mississippi, was 
brought by W., clalmlng under deeds from the heirs at law of A., a 
former owner, against K., clalmlng under deeds from devlsees to charita- 
ble uses under the will of A., who reslded and died in Louisiana. Upon 
the trial, the défendant offered in évidence the record of a suit in Louisiana, 
to which both the heirs and devlsees of A. were parties, and of the judg- 
ment thereln. Beld, that such record was admissible to prove that the 
wUl of A. was valid In Louisiana, that It devised ail his real estate, that 
the devises to charitable uses were valld and the donees capable of taking 
the same, ail of which points were decided by the judgment, which was 
binding on both parties to the action of ejectment as privies to the parties 
to the Louisiana suit. 

8. WiLiiS— Interprétation — Propbrty. 

The term "property".embraces both real and personal estate, and a gift 
of the residue of "property and efEects," in the gênerai reslduary clause of 
the will of a résident of Louisiana, is sufflcient to pass real estate in 
Mississippi not speciflcally devised. 
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8. Sahe — Time op Taking Epfect. 

A devise of real estate takes effect npon the death of the testator, aud 
its opération is not postponed to the time of provlng the will in the state 
where the land lies. 

4. Chakitablb Uses— Pbkpbtuities. 

The rule against perpetuities cannot be Invoked to defeat a devise to 
charitable uses. 
6. Samb— LA.WS AND Public Policy of Missibsippi. 

There was no law or public policy in force in Mississippi In 1886 whieh 
prohibited a foreign ecclesiastical corporation, authorized by its charter 
and the laws of Its domicile to take and hold lands for charitable uses, 
from taking and holding land in Mississippi in trust for such purposes, 
nor dld the constitution of 1890 take away any rights vested in such cor- 
porations prior to its adoption. 
6. Trusts— Capacity of Trustée. 

Where a devise of land has been made upon a valid trust, the heirs at 
law of the testator hâve no right to inqulre Into or contest the rlght of fhe 
trustées to take or exécute the trust 

In Error to the Circuit Court of the United States for the South- 
ern District of Mississippi. 

This was an action of ejectment by Walter A. White against J. 
H. Keller. Judgment was rendered in the circuit court for the de- 
fendant Plaintiflf brings error. Afflnned. 

In 1892, Walter A. White, the plalntlfC in error, brought ejectment in the 
circuit court of Harrison county, state of Mississippi, against the tenant of J. 
H. Keller, défendant In error, who under the statute was admitted to défend, 
to recover a tract of land In that county. The same year the cause was re- 
moved to the United States circuit court by Keller on the ground of diverse 
citlzenship, Keller alleging himself to be a citizen of Louisiana. In 1894 a 
trial was had, resulting In a verdict for the défendant in error under a per- 
emptory charge by the court, and from the judgment on this verdict plalntiffi 
sued ont this wrlt of error. The admitted common source of tltle was Kas- 
par Auch. The plalntifC proved that David Zable and Rostna Muller, half 
brother and sister, were the sole heirs at law of sald Auch; that Auch dled 
selsed of the property in 1886; and read in évidence the deeds of said Zable 
and Muller to him for the land, executed in 1891, which were quitclalm deeds, 
for an alleged considération of Ç50 each; and rested. There were no 
objections to plalntiff's évidence. The défendant claimed tltle under the re- 
slduary clause of the will of Kaspar Auch, executed in New Orléans in 1886; 
and read in évidence, over the plalntiff's objection, a transcrlpt of the record 
of the chancery court of Harrison coimty, state of Mississippi, In the matter 
of the probate of the wlU of sald Auch, whereby Keller, tn 1893, In hls own 
Interest, propounded for probate and probated the original will of Auch, upon 
a pétition which recites that Auch was a citizen and résident of Louisiana, 
and dled at his domicile at New Orléans in 1886, selsed of real and Personal 
estate in Louisiana, and of realty in Mississippi; that in 1886 said Auoh 
made a will in New Orléans, in nuncupatlve form, before a notary, in the 
présence of three witnesses, which was probated in the civil district court of 
Orléans parish in 1886, upon the pétition of the executors named. A copy of 
the will as probated In Louisiana Is filed wlth the pétition. The pétition con- 
tains proper averments for the probate of an original will, and the original 
will is produced for probate, and the prayer Is that the original will be admit- 
ted to probate. Due proof of the exécution of the wlE was made by Hero, a 
wltness, and upon this pétition and proof the original will was admitted to 
probate. The will, after maklng numerous monetary bequests, among others 
to David Zable and Roslna Muller, contalns this reslduary clause: "I give 
and bequeath to the several incorporated religious associations of the city 
of New Orléans, propagating the teachings of religion according to the form 
o( govemment and Book of Discipline of the Presbyterlan Church, ail the rest 
and residue of the property and effects that I may die possessed of, of what- 
ever nature and kind, to the end that the poor of said respective churches In 
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this City m£iy be cared for." Theisman and Wleke were appointed executors, 
and quallfled as such In Louîsiana. Plaintiff conceded that thesé probate pro- 
ceedings were regular on thelr face, but objected to the readlng of this record 
in évidence for the reason; "(1) The said will does not, on its face, purport to 
devise real estate in Mississippi, and must be limited in its operative effeet 
to the State of Louisiana. (2) The said will, even if otherwlse unobjectionable, 
could not pass to foreign religions eocl elles the real estate of the testator in 
controversy, because said socleties, at the death of the testator, had no ca- 
pàclty to take real estate In Mississippi for any purpose, and especially for 
the purpose stated in the instrument itself. (3) The religious socleties named 
In the will could, by comlty, aequire and hcld in Mississippi no greater rlghts 
than domestic religious establishments, and thèse latter could not, when the 
will was executed, or at the death of the testator, take such devise as is 
therein made, or aequire or hold the lands in controversy for the purpose stated 
In said will. (4) The said will, if allowed In évidence and given the con- 
struction contended for by counsel, would allow to foreign socleties what is 
denied to domestic religious establishments, and invest such foreign religious 
socleties wlth the légal title to real estate in Mississippi, contrary to her con- 
stitution and laws, and against her determlned policy. (5) Xhe said will, in 
Its residuary clause, is vold for uncertalnty as to the trustées and beneflclaries. 
It provides no plan or scheme by which to ascertain the poor of the churches 
or apportion the fund, and the trust could not be enforced In the courts of 
this State by the trustées or beneflclaries. (6) The words 'property and ef- 
fects,' as used In the residuary clause, are shcwn by the coutext to apply 
only to personalty, or, at best, to the 'property and effects' of the testator 
in Louisiana. (7) If said clause be construed as vesting title in the churches, 
they are given no power of disposition over the lands in this state, and the 
will would create a perpetulty. (8) The wUl was not probated until after the 
adoption of the constitution of Mississippi in 1890; and as, under that constitu- 
tion, the devise is vold, and no title in Mississippi could pass under the will 
until probated, the prohibition of the constitution extends to It, though made 
In 188C. There is no comity, law, or décision that could, in the doctrine of 
relation, defeat the constitution and policy of the state, the churches not being 
purchasers. But the court overruled the said objections and allowed the said 
will to be read lu évidence, to which ruling and judgment of the court in over- 
rullng said objections, the plaintiff then and there iustantly excepted, and his 
exception was allowed. The said pétition, will, and probate order and certffl- 
cates, were read to the jury, the exhlbits to the pétition and caption being omlt- 
ted, by consent of counsel and court, to save expense." Thèse objections were 
overruled, and plaintiff excepted, and this action of the court constitutes the 
ground for the first assignment of error. 

The défendant then read in évidence a tran script of the record of the su- 
prême court of Louisiana In the matter of the succession of Kaspar Aucli, 
whereby it appeared that In 1886, on the pétition of the executors and on 
proof of death, the will was probated in the civil district court, in nuncupatlve 
form, by notarial act, and without proof by wltnesses, as the notarial act Im- 
ported full proof. It contalned also the pétition of Intervention of certain 
churches, to which pétition the executors only were défendants, setting up the 
residuary clause of the will, and averring that the petltioners were the cor- 
porations thereby described, and praylng to be declared residuary legatees, and 
that the executors sell the lands of the estate speclfied In exhibits. TJpon proof 
made, the civil district court, in June, 1886, decreed the churches to be re- 
siduary legatees and Instltuted helrs, and that the executors sell the real estate 
mentloned in the inventory, and account for personalty and the proceeds of 
sale of lands to the churches. Said transcript also set forth a pétition, filed 
in October, 1886, by Rosina MuUer, naming the executors, said churches, and 
David Zable as défendants, setting forth the judgment In favor of the churches 
on their pétition, and averring that the residuary clauses of the will were 
vold, for the spécial reasons: "(1) Because it Is therein attempted to creata 
a trust, and to hold and perpetuate a fund for purposes not recognized by 
law. (2) Because the said clause is in effeet a fïdel commlssum and substitu- 
tion, and in violation of law. (3) Because the said claimants and the said 
legateeg are incompétent to receive the said legacy, the object and purposes of 
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the same being beyond the scope of the powers granted by the varions char- 
ters of the sald churches and societies, and by the laws of this state for the 
création and govemment of the same. (4) Because the sald attempted dispo- 
sition Is too vagiie and indefinite, and can never be carried Into effect, by rea- 
son of said vagueness and indeflniteness,"— and praying that she be recognized 
as heir, notwithstanding said decree in favor of the churches. ïhe executors 
anid the churches answered. Zable did not appear, nor is it shown that he was 
served with process. Ibis pétition upon proof taken was dlsmissed. Petltion- 
er Muller appealed to the suprême coiir* of Louisiana, and the judgment was 
afflrmed. Succession of Auch (La.) 3 South. 227. PlaintifC objected to the 
reading of this record of the Louisiana court in évidence, for the reasons: "Be- 
cause the said transcript was not compétent évidence in this controversy as 
to the Issue to be tried by the Jury, and, if Intended as an estoppel on the 
plaintiff through one of his grantors, Eosina Muller, was inoperative hère, 
and inapplicable, the précise question therein litigated not being now hère in 
Issue; and for the further reason that the opinion and judgment of the said 
suprême court Is neither pursuaaive nor controlling as to the validity of the 
residuary clause of Kaspar Auch's will hère, in respect of land in Mississippi; 
and because the opinion of the court could be proven by the report thereof to 
be found in the printed volume of Reports of Louisiana, or by a ceitifled copy 
of the opinion itself." Thèse objections were overruled, and plaintiff except- 
ed. Therefrom arises the second assignment of error. 

The plaintiff admitted that the défendant derived title through mesne con- 
veyance from the said churches. Thereupon, at the instance of the défendant, 
the court granted a peremptory Instruction to flnd for défendant; to which 
action plaintiff excepted, and from this ruling arises the third assignment of 
error. Upon this writ of error, It is admitted that the several churches 
through whom défendant claims title were duly incorporated under the laws 
of Louisiana, by charters of the same ténor and effect as that of the First 
Presbyterian Church, found in the record; and that the same were duly cer- 
tifled, in the same form as set forth in the record, by the recorder of mort- 
gages of the parish of Orléans; and that said several churches are named in 
liie record. It is further admitted that said churches, petitioners in the inter-- 
ventlon proceeding, passed in 1886, and had enroUed on their several minutes, 
resolutions of the same ténor and effect as those of the First Presbyterian 
Church, set forth in the record, accepting said residuary clause of the said 
wlU; and that said minutes of said several churches, duly eertifled, and said 
several charters duly certiiied, were set forth and constituted part of said 
record of the suprême court of Louisiana read in évidence. It is further ad- 
mitted that there was contained in said record of the Louisiana court, read in 
évidence, proof of the identity of said intervening churches, with the de- 
scription contained in said residuary clause of said will; and that that proof 
showed that said churches, named as grantors in the deed to Keller's grantor, 
were the "incorporated religions associations of the city of New Orléans" In- 
tended to be described in sald residuary clause of the will of Auch. 

S. S. Callioun, M. Green, W. L. Nugent, and T. A. McWillie, for 
plaintiff in error. 

E. H. Browne, E. J. Bowers, Thomas L. Ford, and Ira L. Ford, 
for défendant in error. 

Before PAEDEE and McCOEMCK, Circuit Judges, and TOUIr 
MIN, District Judge. 

PAEDEE, Circuit Judge (after stating the facts). That the 
will of Kaspar Auch was a valid will in Louisiana; that it derises 
ail the real estate of which Kaspar Auch died seised; that the 
legacy to the incorporated churches of the Presbyterian dénomina- 
tion in the city of New Orléans, "to the end that the poor of said 
respective churches might be cared for," is a donation to pious 
uses; that there is no uncertainty as to the legatees described in 
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the willj and that the several incorporated churches named in 
the record haye power, under their charters, to take aa trustées un- 
der the said will, and hâve full power to administer the trust, — 
is ail adjudicated by the décision of the suprême court of the state 
of Louisiana, f ound in the record, and reported in 39 La. Ann. 1043, 
3 South. 227. 

On the trial in the court below, the plaintifE objected to the ad- 
mission in évidence of the record from Louisiana, and such admis- 
sion is assigned in this court as error. Many objections are elabo- 
rated, but they are mainly as to the effect to be given to the record. 
In our view, the record was admissible to show that, as between 
plaintiff's grantors and the defendant's grantors, practically the 
matters above recited were duly litigated and decided, binding both 
plaintifE and défendant "privies thereto as to ail matters in connec- 
tion with the will of Kaspar Auch within the jurisdiction of the 
Louisiana court 

"The nature, meanîng, and Interprétation of a wlU of Immovable property, 
and the rlghts and powers arising under it, are to be determined by the law 
of the domicile of the testator, and not by the law rel situs." Crasoe t. Butler, 
36 MiBS. 150; cltlng Story, Confl. Laws, 262, 479a, 479h, 479m, 490. 

As Kaspar Auch's domicile was in the state of Louisiana, and as 
the question in this case involves immovable property in the state 
of Mississippi, it seems clear that the nature and meaning and in- 
terprétation of Kaspar Auch's will, and the rights and powers aris- 
ing under it, are fuUy settled for this case by the décision of the 
suprême court of Louisiana, supra. 

"The term 'property' embraces both real and Personal estate; and under It, 
wben used In the gênerai residuary clause in a will, the real estate of tEe 
testator, not attempted to be speciflcally dlsposed of, will pass." Morris v. 
Henderson, 37 Miss. 492; cltlng Doe v. Langlands, 14 East, 370; Doe v. Mor- 
gan, 6 Bam. & O. 512, 13 B. C. L. 235. 

"If the real estate be not attempted to be dlsposed of speciflcally by the 
will, It will pass to the gênerai residuary devisee, unless restricted by other 
clauses of the will; for, not being dlsposed of, nor attempted to be dlsposed 
of, It must be taken to hâve been Intended to be embraced in the positive dis- 
position of the residuary clause. 1 Jarm. Wills, 58&-590. In such a case it 
would be doing violence to the express disposition of the will' to say that, as 
to such real estate, the testator Intended to die Intestate." Morris v. Hender- 
son, supra. 

Thèse authorities dispose of the objections that the will of Kas- 
par Auch does not, on its face, purport to devise real estate in 
Mississippi, and must be limited in its operative effect to the state 
of Louisiana, and that the words "property and effects," as used 
in the residuary clause of Kaspar Auch's will, are shown by the con- 
text to apply only to personalty, or, at best, to the property and 
effects of the testator in Louisiana. 

If the devise of ail the testator's real estate to the Presbyterian 
churches of New Orléans, "to the end that the poor of said respec- 
tive churches may be cared for," is a valid devise, and operated to 
convey real estate in the state of Mississippi, — as to which more 
will be said hereafter, — ^then the question is presented as to when 
the said devise took effect It is seriously contended, and the con- 
tention is supported by very plausible argument, that the said de- 
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vise took effect only when the will of Kaspar Auch was probated in 
Mississippi, and Eankin v. Scott, 12 Wlieat. 177, and M'Ck>rmick 
V. Sullivant, 10 Wheat. 202, are cited as authority for the position. 
An examination of those cases will show that they do not support 
the contention, but rather establish, what we think would hardly 
be denied, that the subséquent probate of an unregistered will will 
not be effective as against an innocent purchaser for value from the 
heir at law. In Williams on Executors (Am. Notes, p. 255) it is 
said: 

"The probate is, however, merely operatlve as to authenticated évidence, 
and not at ail as the foundation of the executor's title, for he dérives ail hia 
interest from the wUl Itself, and the property of the deceased vests in hlm the 
moment of the testator's death. Hence the probate, when produced, Is said to 
Iiave relation to the time of the testator's death." 

In the case of Crusoe v. Butler, supra, the above proposition from 
Williams on Executors is quoted with approval, and the court, 
speaking of an Alabama will probated in Mississippi, under which 
the executors had made a sale of lands in Mississippi prior to pro- 
bate in that state, said: 

"When the will was probated in Alabama, the power granted had relation 
back to the death of the testator. The grant of letters was merely the estab- 
lishment of the character of the executors, and operated as a sanction to their 
exercise of the said power, granted to them in their character as executors by 
the will. The power in them was thus complète upon the probate of the wUl 
and their undertaklng the trust in Alabama; and when the will was admitted 
to record in this state, it was merely for the purpose of authenticating the 
évidence by which the spécial power was established, and of rendering the 
prior right available hère; but It was clearly neither the source nor the foun- 
dation of the power." 

If it were necessary, the proposition quoted from Williams on 
Executors, supra, could be supported on principle, and by the au- 
thority of many adjudged cases. But we do not understand that 
the case of Crusoe v. Butler is seriously denied as correctly de- 
claring the law in Mississippi, and we therefore conclude that the 
rights of the legatees under the will of Kaspar Auch, if said will 
was otherwise valid, vested when Kaspar Auch died, in 1886, and 
that the rights of the défendant in error, claiming under said 
legatees, are unaffected by the failure to probate the will of Kaspar 
Auch in the state of Mississippi until the year 1893 ; and also that 
in determining whether the will of Kaspar Auch was valid, and 
passed the real estate belonging to the testator in the state of 
Mississippi, the constitution of the state of Mississippi declared and 
put in force in 1890 need not be considered, except so far as the pro- 
visions of the said constitution may aid the court in determining 
what was the policy of the state of Mississippi in the year 1886 in 
regard to devises to religions corporations in trust for charitable 
uses. So far as the will under considération makes a devise for 
charitable uses, we understand that the rule against perpetuities 
cannot be invoked against it. Jones v. Habersham, 107 TJ. S. 174- 
185, 2 Sup. et 336; Russell v. Allen, 107 U. S. 163, 2 Sup. Ct 327; 
Ould V. Hospital, 95 U. S. 303; 1 Perry, Trusts, 384 
v.68F.no.8— 51 
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Having eliminated âll the objections made to the introduction of 
Kaspar Auch's will as probated in 1893, in évidence on tlie trial of 
the case in the court below, except the objections, stated in Tarions 
forms, that the will is invalid and did not pass title to real estate 
in Mississippi because the devise of real estate to religions corpora- 
tions in trust for charitable uses was contrary to the law and public 
policy of that state, we now proceed to consider that question, the 
main one in the case. 

"For, besides the admitted incapaelty of a corporation of one state to exer- 
cise its powers in another state, except wlth the assent and permission, ex- 
pressed or implied, of the latter, it is a principle 'as inviolable as it is funda- 
mental and conservative that the rlght to hold land, and the mode of acqulrlng 
title to land, must dépend altogether on the local law of the territorial sov- 
ereign.' Runyan v. Lessee of Coster, 14 Pet. 122; Lathrop v. Bank, 8 Dana, 
114." Christian Union v. Yount, 101 U. S. 352-354. 

The following propositions are declared in the headnotes of the 
case: 

"In harmony wlth the gênerai law of comlty among the states composlng the 
Union, the presumption Is to be indulged that a corporation, If not forbidden 
by its charter, may exercise the powers thcreby granted within other states. 
ineluding the power of acquiring lands, unless prohibited therefrom, elther in 
thelr direct enactmeuts or by their public policy, to be deduced from the gên- 
erai course of législation or the settled adjudications of their highest courts. 
This court oannot présume that it is now, or was In 1870, against the public 
policy of Illinois that one of her citizens owning real estate there situate should 
convey it to a benevolent or missionary corporation of another state of the 
Union, for the purpose of enabling It to carry eut the objects of its création, 
since she permitted her own corporations, organized for like purposes, to take 
such real estate by purehase, glft, devise, or in any other manner." 

There are no settled adjudications of the suprême court of the 
state of Mississippi declaring the public policy of the state to be 
for or against the power of religious corporations of the state to 
take, or take and hold, as trustées for charitable uses, any devises 
of property real or personal made by her own citizens or by foreign- 
ers. The only case we flnd, or to which we hâve been cited, in 
which the suprême court has at ail considered the question, is Wade 
V. Society, 7 Smedes & M. 663. It was held in that case that the 
trusts created by the will of Isaac Eoss in favor of the American 
Colonization Society, looking to the émancipation of slaves, were 
légal and valid, being suflflciently deflnite and certain for a court of 
equity to enforce them by virtue of its ordinary jurisdiction. In 
relation to charitable trusts, and whether the statnte of 43 Eliz. 
was in force in the state of Mississippi, the court said: 

' "It is next contended that if thèse devises are invalid, elther for want of 
capacity to take on the part of the donees, or of the trustées, then equity 
cannot enforce them as charities. To this we reply that if the trusts created 
by this will be valid, then there is no room and no necessity for the application 
of the doctrine of charities. It is only where the bequest or devise is too 
vague or indeflnite for those intended to be benefited to claim any interest 
under them that the doctrine as to charities arises. It is clearly settled that 
'deflnite charities are trusts, which equity will exécute by virtue of its ordi- 
nary jurisdiction.' Gallego's Ex'rs v. Lambert, 3 Leigh, 450; Inglis v. Trus- 
tées, 3 Pet. 100. Charities begin where deflnite trusts end. It is there- 
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fore wholly unnecessary for us to Inquire whether St. 43 Ellz. is in force 
In this State, and wliether the court of chancery bas any jurlsdlction over 
charities to compel their performance, apart from and independent of that 
statute. It may not bè out of place, however, to remark, as this point 
was urged in argument with great zeal, tliat in the late case of Vidal v. 
Glrard's Bx'rs, 2 How. 127, tliat court modified Tery much, if it did not over- 
rule, tlie case of Trustées v. Hart's Ex'rs, 4 Wheat. 1. , The court there said 
that 'new sources of information, recently developed, established conclusively 
that, long before that statute, courts of chancery exercised jurisdiction over 
cliarities, not only where they were indeflnite in thelr nature, but where 
either no trustées were appointed or where they were not compétent to take." 
The opinion was dellvered by Judge Story, and must be regarded also as an 
abandonment of the opinion upon this subject expressed In his Commentarles 
upon Bqulty. But in this case It Is matter of spéculation rather tlian of 
practlcal use, because we see no reason to change the former opinion, that 
thèse trusts, so far as It is neeessary now to détermine them, are valid." 

There is some discussion in the briefs of counael as to whether 
the court in that case approved of Gallego's Ex'rs v. Lambert, 3 
Leigh, 450, or of Vidal v. Glrard's Ex'rs, 2 How. 127, as to the 
eflect of the repeal of 43 Eliz., and in regard to the power of courts 
of equity to enforce charitable trusts. As we read the case, we 
incline to the opinion that the court cited Gallego's Ex'rs v. Lam- 
bert only for the proposition that "deflnite charities are trusts, 
which equity will exécute by virtue of its ordinary jurisdiction," 
and that, as to whether courts of chancery hâve aay jurisdiction 
over charities to compel their performance apart from and independ- 
ent of 43 Eliz., the court leaned to the doctrine declared in Vidal 
V. Glrard's Ex'rs. But It Is not important to be accurate in regard 
to this matter, because it is certain that Wade v. Society cannot 
be held as declaring any publie policy of the state in relation to 
charitable trusts. So far as the laws of the state of Mississippi 
are concemed, our examination leads us to the conclusion that in 
relation to devises in f avor of religions corporations in their own 
right, or to such corporations as trustées for charitable uses, the 
public policy of the state of Mississippi has not been uniform. In 
the early days, and up to 1838, the législature incorporated some 
46 différent churches. Hutch. Code Miss. 335, 336. So far as we 
hâve been able to examine thèse charters to ascertain the power 
generally given the respective churches to take and hold real estate, 
we find generally that the power is ample, and that the churches 
were highly favored. Rev. Code Miss. 1824, pp. 596-603. In 1838 
an act was passed grantlng certain powers and privilèges to the 
offlcers of organlzed rellgous socletles, in whlch it was enacted that: 

"Hereafter when any body of people shall organize themselves as a religions 
sect, and shall establish a place of worship, it shall be lawful for the offlcers 
of such body, so organlzed, or such trustées as shall be duly elected, or 
appointed by said body, to receive by gift, grant, or purehase, any lands, tene- 
ments, or other property, for the use and benefit of said body, or their suc- 
cessors, to be used and enjoyed by them, so long as they or thelr successors 
shall continue to worship at such place so established." See Hutch. Code 
Miss. p. 324. 

So far as we are advised, this remained the law untll the Code 
of 1857, which provided a gênerai law for the chartering of cor- 
porations by the governor, with the approval of the attorney generaJ, 
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and declared that thereunder charters may be granted for the 
following purposes only, to wit: 

"For the incorporation of cities, towns, Masonic and Odd Fellows' lodges, 
tempérance societies and associations, charitable associations, literary institu- 
tions or associations, religions societies, lire companies, mechanics' societies, 
manufaeturing companies, agricultural societies, associations formed for the 
building of théâtres and hôtels, and telegraph companies." Code 1857, e. 35, 
§1. 

Section 10 of said chapter contains the following provisions as to 
religions societies or congrégations: 

"Art. 53. Any religions Society or congrégation, or ecclesiastlcal body, may 
hold at any one place, a house or tenement for a place of worship, with proper 
and reasonable ground thereto attached; à house or tenement as a place of 
résidence for their pastor or minister, with proper and reasonable ground 
thereto attached; a house or tenement to be approprlated and used as a maie 
school or seminary of leaming, with proper and sutticient ground thereto at- 
tached; and another house or tenement to be appropriated as a female school, 
or seminary of leaming; and a cemetery of sufiicient dimensions, and no more. 
Provided, that any religious society or dénomination may own such collèges, 
or seminaries of learning, as it may think proper, if used for such purposes. 

"Art 54. Ail lands, tenements, or hereditaments, or any interest or beneflt 
therein, or therefrom, except for the purposes provided in the foregoing arti- 
cle, whlch may be glven, granted, conveyed, leased, or released, to any re- 
ligious society, dénomination or congrégation, either dlrectly or indirectly, or 
in trust or confidence for the use or beneflt of such society, either express or 
Implied, or secret, or by the judgment of any eonct, or by way of lien, mort- 
gage or pledge, shall be ipso facto, by such aliénation, forfeited to the state; 
nor shall such society, dénomination, or ecclesiastlcal body, by any aet or 
ingenuity, appropriate, or hâve appropriated, to its use, or for its beneflt, or 
to its disposition, any présent or future Interest in lands, tenements, or 
hereditaments, other than to the estent above mentioned; nor shall any such 
society évade this provision, by any device or subterfuge, in taking or holding 
more land for any of the purposes above mentioned, than Is necessary. 

"Art. 55. Every devise or bequest of lands, tenements, or hereditaments, or 
any interest therein, of freehold, or less than freehold, either présent or 
future, vested or contingent, or of any money directed to be ralsed by the sale 
thereof, contained In any last will and testament, or codicil, or other testa- 
mentary writing. In favor of any religious or ecelesiastical corporation, sole or 
aggregate, or any religious or ecclesiastlcal society, or to any religious dénomi- 
nation, or association of persons, or to any person or body politic, in trust, 
either express or implied, secret or resulting, either for the use and benefit of 
such religious corporation, society, dénomination, or association, or for the pur- 
pose of being given or appropriated to charitable uses or purposes, shall be 
null and vold, and the heir at law shall take the same property so devised or 
bequeathed, as though no testamentary disposition had been made. 

"Art. 56. Every legacy, gift, or bequest, of money or personal property, or 
of any interest, benefit or use thereinv either direct, Implied, or otherwise, con- 
tained in any last will and testament, or codicil, in favor of any religious or 
ecclesiastlcal corporation, sole or aggregate, or any religions or ecclesiastlcal 
society, or to any religious dénomination or association, either for its own use 
or benefit, or for the purpose of being given or appropriated to charitable uses, 
shall be null and vold, and the dlstrlbutées shall take the same as though no 
such testamentary disposition had been made." See Hutcli, Code Miss. pp. 
302, 303. 

The foregoing provisions are reprodnced in sections 2438-2441, c. 
55, art 7, Code 1871. Under the provisions of thèse two Codes, 
there can be little doubt that the power of religions corporations lu 
the state of Mississippi, so far as they could be controlled by statute, 
were restricted so that no religious corporation could take a devise 
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of property either in its own right or as trustée for charitable uses. 
In 1872, however, the législature dealt with the subject again, and 
without expressly repealing sections 2439-2441 of the Code of 1871, 
above quoted, enacted: 

"That sections 2439, 2440 and 2441, article 7, chr.pter 35, of the Revised Code 
of 1871, be so amended and construed as in no manner whatsoever to prohibit 
or prevent any religions society or ecclesiastical corporation, sole or aggregate. 
or any religions or ecclesiastical society of this state, or of any of tlie Unitetl 
States, Incorporated by the laws of any of the other States of the Union, prior 
to the adoption of the Code of this state of 1871, the acts of incorporation of 
which grant the franchise of taking, receiving, acquiring and holding real and 
Personal estate, as provided for in the act of incorporation of said religions 
societies, corporations or dénominations; and that said sections aforesaid shall, 
in no manner whatever, interfère with, be construed so as to limit or other- 
wlse impair the franchise granted by the laws of this state, or by the laws of 
any of the states of the Union, to any religions society or corporation afore- 
said, to receive, take, acquire, and hold real and Personal estate, as provided in 
said acts of incorporation." See Laws Miss. 1872, p. 32, e. 26. 

And to the end that the construction given by this act should be 
coextensive with the articles of the Code thus legislatively construed, 
it was enacted that the act itself, approved March 20, 1872, should 
take effect and be in force f rom and after the Ist day of October, 1871, 
the day on which the Bevised Code of 1871 went into efEect. In 
preparing the Code of 1880, the above-quoted act of 1872 was doubt- 
less regarded as practically repealing sections 2439, 2440, and 2441 
of the Code of 1871, for those sections were ail omitted. 

We hâve been favored on both sides with an interesting discus- 
sion as to the scope and eflect of sections 2437 and 2438 of the Code 
of 1871, reproduced as sections 1071 and 1072 of the Code of 1880, 
în determining the public policy of the state as to the powers of re- 
ligions corporations to take and hold real estate. As showing a 
législative tendency to closely limit the powers of the religions so- 
cieties created by section 1071, Code 1880 (section 2437, Code 1871), 
Into quasi corporations, to hold, if not to take, real estate, the sec- 
tions 1072 of the Code of 1880 and 2437 of the Code of 1871 are very 
împressive; but we cannot construe thèse sections as at ail affecting 
the powers theretofore granted to f ull-fledged ecclesiastical corpora- 
tions chartered by spécial laws, nor even aiïecting the powers of such 
religious corporations as should be thereafter fuUy chartered by the 
governor and attorney gênerai under the provisions of sections 1027 
to 1032 of the Code of 1880, which corporations were authorized to 
take and hold real and personal estate, not exceeding |50,000. See, 
also, Acts 1882, p. 50, c. 26. That the sections in question were not 
intended to apply to ecclesiastical corporations is shown by the fact 
that they were originally followed by the sections 2439, 2440, and 
2441, Code 1871, which unquestionably apply. When Kaspar Auch's 
will took eflect in 1886, and when the Presbyterian churches of New 
Orléans, devisees under the will of Kaspar Auch, conveyed to the 
grantors of the défendant in error, in 1888, this was the state of the 
law in regard to the power of religious corporations of Mississippi, 
or of other states of the Union, to acquire real estate or other prop- 
erty in Mississippi in trust for charitable uses. It may be hère noted 
that the religious corporations of Louisiana, the trustées for char- 
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itable Uses under Kaspar Auch's will, were fully empowered in that 
behalf prior to the adoption of the Mississippi Code of 1871, se that, 
for the purposes of this case, it is immaterial whether the restrictive 
sections 2439, 2440, and 2441 of the Code of 1871 were wholly re- 
pealed by the Code of 1880 or remained in force with the législative 
construction of 1872. After the rights of the défendant in error 
were acquired and vested, and before the plaintifl in error acquired 
hls tltle, the constitution of 1890 was enacted and declared in force. 
In this constitution the sections 2439, 2440, and 2441, as they appear 
in the Code of 1871, are practically reproduced and made a part of 
the fundamental law of the state. We do not understand that the 
constitution of 1890 was intended to gire to the grantors of the plain- 
tiff in error any rights to property in Mississippi not theretofore 
existing, or that It was intended to, even if it could, take away any 
of the vested rights of the défendant in error; and therefore we are 
of opinion that the question whether the laws and public policy of 
the state of Mississippi prohibited and avolded the grant of property 
in Mississippi to the devisees under the will of Kaspar Auch in trust 
for charitable uses must be determined by the laws and public policy 
in force at the time the devise took effect; and at that time, from 
the review we hâve given, it cannot be said that such devise was void 
because prohibited by law, or that there was such a well-defined 
public policy adverse to the power of ecclesiastical corporations to 
taie and hold real estate for religions or charitable uses as would 
authorlze this court to déclare the devise void. 

If possibly we are wrong as to this view of the public policy of 
the state of Mississippi, and the déclaration in the constitution of 
1890 can hâve rétroactive effect against foreign religions corpora- 
tions in regard to power to take, hold, and administer trusts for char- 
itable uses, it is still clear that under the circumstances of this case 
the plaintiff in error, as holding from the heirs at law of Kaspar 
Auch, is without right or interest to raise the question. The trust 
was valid in 1886, whatever the powers of the trustées may hâve 
been, or whatever may be the since-declared public policy of the state 
of Mississippi, and therefore the heirs at law of Kaspar Auch were 
divested by his will of ail interest in the property devised, and left 
without right to attack the same. Christian Union v, Yount, supra ; 
Jones V. Habersham, supra. 

"And If the trusts were In themselves valld in point of law, it Is plain tliat 
neitlier the heirs of the testator nor any other private person could hâve any 
right to inqulre into or contest the right of the corporation to talie the prop- 
erty or exécute the trust." Vidal y. Girard's Ex'rs, 2 How. 191. 

The views herein expressed practically dispose of ail the questions 
raised by the assignment of errors, and adversely to the plaintiff in 
error, and the judgment of the circuit court is therefore afBrmed. 
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OAKES et al. v. MYERS, Jefferson County Treasurer. 

(Circuit Court, D. Montana. June 22, 1895.) 

No. 365. 

1. Taxation— Propertt in Hands of Receiveh. 

Property In the liands of a receiver of a fédéral court cannot be reached 
by proceedings for the collection of state taxes, without the consent of such 
court. In re Tyler, 13 Sup. Ct. 785, 149 U. S. 164, foUowed. 

2. Public Lands— Northern Pacific Railboad Qhast—Title— Taxation. 

Until the final détermination by the government as to what lands within 
the limita of the grant to the Northern Pacific Railroad Company (Act 
Cong. July 2, 1864) are minerai, in accordance with the provisions of tlio 
grant excepting such lands from Its opération, and with Act Cong. Peb. 
26, 1895, requiring such détermination to be made before the issue of any 
patent for the lands, no title of any kind to any of the lands within the 
grant passes to the company, and none of such land is taxable by the 
States in which it lies. Wisconsin Ceat R. Co. v. Price Co., 10 Sup. Ct. 
341, 133 U. S. 496, and Barden v. Northern Pac. R. Co., 14 Sup. Ct 1030, 
154 U. S. 288, followed. 

This was a suit by Thomas F. Oakes, Henry C. Payne, and Henry 
C. Rouse, as receivers of the Northern Pacific Railroad Company, 
against William V. Myers, treasurer of Jefferson County, Mont, to 
enjoin the collection of a tax. The défendant demurred to the bill. 

John C. Spooner and F. M. Dudley, for complainants. 
H. J. Hasliell, Atty. Gen. of Mont, for défendant 

BEATTY, District Judge. The complainants, as receivers of the 
Northern Pacific Railroad Company, by this action ask to enjoin 
the collection of taxes levied by the state of Montana, and in their 
complaint allège concerning the grant, by act of congress of July 2, 
1864, to aid in the construction of the Northern Pacific Railroad, 
of the odd sections of land within the place limits of the grant, that 
the company has in ail respects performed ail the acts devolving 
upon it; that it desires its patent for the lands in question, and has 
made its demand upon the government therefor, but has been refuseci 
the same for the reason that no minerai lands are included in the 
grant; that some of the lands in such odd sections may be minerai; 
that the government is investigating the facts, and will not issue its 
patent until it shall hâve determined them; that the company can- 
not now know or designate the lands it will finally procure title to ; 
that in this condition of the title the défendant, as the authorized 
oificer and agent of the défendant county, has assessed against said 
company taxes on ail the lands in said odd sections, regardless of the 
fact of their minerai or nonmineral character, and is proceeding to 
sell them for nonpayment of such taxes, and that such taxation and 
sale of the lands would cloud the title thereto. Upon the complaint, 
Judge Knowles of this district issued a temporary restraining order 
against such threatened sale, and to the complaint the défendant de- 
murs, a.ssigning as causes: First, that the complaint does not state 
such a cause of action as entitles complainants to the relief prayed; 
and, second, nonjoinder of necessary parties. The first, being the 
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only ground argued or relied upon, will alone be considered. Pre- 
liminary to the main question is raised another, — that ail the lands 
to which the railroad company may hâve any claiin or title, being in 
the hands of the receivers of this court, are in custodia legis, and 
cannot without the consent of the court be sequestrated by any other 
authority. That property under the direct control of a court can be 
reached only through the authority of such court has been the law 
so long that it has become elementary. That the same rule gov- 
erns when the claim against the property is for taxes is fully de- 
clared by the suprême court in Ee Tyler, 149 "D. S. 164-181, 13 Sup. 
et. 785, and cases therein cited. It résulta that the défendant 
should hâve had the consent of this court bef ore proceeding against 
such lands, and any attempt to seize or sell them without such con- 
sent may be restrained. 

The important question is whether any of the lands in question are 
now subject to state taxation. It will be conceded that lands be- 
longing to the government cannot be so taxed, but that they can be 
when the légal or équitable title shall hâve passed from the govern- 
ment to some other party, and certainly it must follow that no one 
can be taxed therefor until such title shall be in him. In whom, 
therefore, does the title to thèse lands now rest? In reply to that 
much has been said of the holdings of courts that the grant was one 
in praesenti, but such grants become operative from the date of the 
act, only after the conditions attached are fully complied with. It 
was by no means an absolute grant of ail the land in each odd 
section within the place limits, for there were excepted from its 
opération ail rights existing, under any law of the United States 
prior to the "time the line of said road is deflnitely flxed and a 
plat thereof flled in the office of the commissioner of the gênerai 
land office" and ail minerai lands. By many décisions it has been 
held, under the act in question and other similar acts, that as soon 
as the donee complied with the conditions of the act the équitable 
title, at least of ail the odd sections, except those portions thereof 
to which prior rights had attached, passed to him, no référence being 
made to the minerai exception in the act. But it must be observed 
that many of such décisions were coneerning lands in those juris- 
dictions where no minerai existed; hence the minerai exception in 
the statute was not considered. By another line of authorities it 
was held that minerai lands not actually known to be such at the 
time the grant became operative passed with the other lands to the 
donee. Such was the view held by that able jurist the late circuit 
judge of this circuit, in Eailroad Co. v. Barden, 46 Fed. 592; and 
such was the generally recognized rule until the reversai of that case 
by the suprême court in 154 U. S. 288, 14 Sup. Ct. 1030. Undoubt- 
edly, under such construction of the act the complainants would hâve 
an équitable title to thèse lands, and they would be subject to tax- 
ation; but this récent décision has overturned that construction. 
Has it not also overturned, or at least put in abeyance, complainants' 
title to ail thèse lands, and placed them beyond the reach of state 
taxation? The court, in substance, says, in the Barden Case, that 
no title to any minerai lands, whether known or unknown as minerai, 
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passes until a patent shall issue; that it is tlie duty of the land de- 
partment to investigate the facts, and to withhold patent to ail it 
shall conclude are minerai. The conclusive efEect of this décision 
is that tlie complainants hâve now no title to any of thèse lands; 
they hâve no actual control over or use of any; they cannot sell or 
give title to any; and whatever right or claim they may hâve is now 
so fully suspended that they cannot «llege any présent title. Be- 
yond question, to some of them they will procure title ; but to which 
they do not now know. Some of them are so clearly nonmineral 
that none can doubt their character ; yet it is not complainants' right 
to détermine or act upon that; but, prier to the act of congress of 
February 26, 1895, it was alone for the department to détermine. 
The suprême court has held that before lands can be taxed the 
équitable title must hâve so far passed to the party that nothing 
more remains to be done but the mère formai act of issuing the pat- 
ent to him, and, as held in Wisconsin Cent. R. Co. v. Price Co., 133 
U. S. 496-505, 10 Sup. Ct. 341, the lands alienated must be distinctly 
deflned, the donee must hâve the right to the lands, and not be ex- 
cluded from their enjoyment. This was a case in wMch the state 
undertook to tax lands within the indemnity limits claimed by the 
railroad company in lieu of lands within the place limits which had 
been otherwise disposed of. The lands being in an agricultural 
country, the minerai exception in the law was not in question. 
The court held that ail lands in the odd sections within the place 
limits not previously granted belonged to the railroad company, and 
could be taxed, but that as to those claimed within the indemnity 
limits no title passed until the sélections made by the railroad had 
been approved by the secretary of the interior; that, although the 
company had done ail required of it, and was demanding its patents, 
the secretary had refused to grant them; that his duties requiring 
him to investigate certain facts were judicial, and not merely min- 
isterial; and that, until he did détermine and act, the lands re- 
mained the property of the United States; that, while the govern- 
ment had made its promise to convey the lieu lands, yet such prom- 
ise passed no title or created any légal interest until the department 
of the interior had performed the required acts; and it concluded 
that none of the lands claimed by the railroad company within the 
mdemnity limits were subject to taxation. The facts of that case 
make the principle therein announced applicable to the facts in this 
case. Hère, the minerai lands are excepted from the grant; the 
railroad has claimed ail the lands within the odd sections, has done 
ail by the law required to entitle it to patents, which it has demand- 
ed, and which the government has denied, for the reason that some 
of the lands claimed may be minerai, and says it must first investi- 
gate the facts, and that when it shall détermine which of the lands 
are nonmineral it will issue its patent accordingly. This is a ju- 
dicial question also, and until it is determined the complainants will 
hâve no title of any kind to any of the lands in controversy, which 
must lead us to the conclusion that none of them can now be sub- 
ject to taxation. If, however, the décision in the Barden Case leaves 
any doubt that ail title of the railroad company is so in abeyance 
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that it can exercise no control over or make any use or absolute dis- 
position of any of thèse lands, it is entirely removed by the late act 
of congress approved February 26, 1895, by whicb it is provided tbat 
the secretary of the interior shall "cause ail lands within the land 
districts hereinafter named [within which lie thèse lands] in the 
States of Montana and Idaho within the land grant and indemnity 
land grant limits of the Northern Pacific Eailroad Company * * • 
to be examined and classifled • * ♦ with spécial référence to 
the minerai or nonmineral character of such lands and to reject, can- 
cel and disallow any and ail claim or fllings heretofore made or which 
may hereafter be made by or on behalf of said Northern Pacific Eail- 
road Company on any lands in said land districts, * • ♦ And 
provided further, that the examination and classification of lands 
hereby authorized shall be made without référence or regard to any 
previous examination or report or classification thereof. That no 
patent or other évidence of title shall be issued or delivered to said 
Northern Pacific Eailroad Company, for any lands in said land dis- 
tricts until such lands shall hâve been examined and classified as 
nonmineral, as provided for in this act, and such patent or other 
évidence of title shall only issue then to such land, if any, in said 
land districts as said company may be, by law and compliance there- 
with and by said classification entitled to, and any patent, certifi- 
cate or record of sélection or other évidence of title or right to pos- 
session of any land in said land districts, issued, entered or delivered 
to said Northern Pacific Eailroad Company in violation of the pro- 
visions of this act shall be void : provided, that nothing contained 
in this act shall be taken or construed as recognizing or conflrming 
any grant of land or the right to any land in the said Northern 
Pacific Eailroad Company, or as waiving or in any wise aiîecting 
any right on the part of the United States against said Northern 
Pacific Eailroad Company to claim a forfeiture of any land grant 
heretofore made to said company," Not only hâve we hère the clear 
statement that the railroad company has no présent title of any 
kind, and cannot hâve, until after the examination and classification 
provided for, to any of thèse lands within the place or indemnity lim- 
its, but it is so repeated in différent f orms in the act that no doubt 
of the design of congress can be entertained. If the company has 
no présent title, it must follow that it remains in the government, 
and that the state cannot exercise the power of taxation. It is 
urged, and nof without logic, that if the company now has no title 
to thèse lands it is not concerned in their taxation, and should not 
be heard to object thereto, and that if the lands belong to the com- 
pany it cannot object. The injustice and hardship of this view is 
that, as must be conceded, some of thèse lands will be held by the 
government as minerai lands, and as it cannot now be determined 
which will be so found, the company, to avoid ail risk of doubt upon 
the title to those which may be flnally awarded to it, must pay upon 
ail, and trust to future repayment of taxes erroneously paid. 
It may also be said that if the company now has no such title or 
claim to the lands as will justify their taxation, the threatened sale 
will cast no cloud. This leaves the company to assume ail the risk. 
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leads to unnecessary expense on the part of the state, and to possible 
clouding of the title of the lands, and not only to such uncertainty 
of title as may for years prevent their occupation and improvement, 
but may resuit in a multiplicity of suits. While the courts f avor the 
collection of taxes as a burden in which ail should bear their just 
part, there is not sufflcient reason why it should force this company 
to submit to an injustice in order to protect its rights. When the 
government so withdraws its daim to, and so ceases to exercise juris- 
diction and control over, thèse lands, that it may fairly be said the 
company has at least an équitable title to any distinct tracts or par- 
cels thereof, the same may be taxed, and should not be bef ore. 

The objection that this tax cannot be stayed by injunction is an- 
swered by the railroad land-tax case, 133 U. S., 10 Sup. Ct. It is 
theref ore ordered that the demurrer be overruled, and that this order 
operate to continue the existing restraining order. 



MONTANA CENT. RY. CO. v. MIGEON et al. 

(Circuit Court, D. Montana. Jime 22, 1895.) 

No. 180. 

1. Mines and Mining— Oterlapping Placer and Lodb Claims— Prestimp- 

TiONS FROM Placer Patent. 

The presumptions are ail in favor of the validlty of a placer patent as 
agalnst a Iode claim located subséquent to its issuance upon part of the 
same ground; and, where the patentée files an adverse claim against the 
application for patent to the Iode, and brjngs an action in support thereof, 
the burden is upon the Iode claimants to overcome thèse presumptions, and 
to show by clear and convincing proofs that the vein on which the Iode 
claim was located was a known vein at the time of the application for the 
placer patent. 

2. Same. 

In order that a vein or Iode, included within the limits of a placer pat- 
ent, shall be excluded from the opération of the patent, under Rev. St § 
2333, so as to be subject to subséquent location, such vein must bave been 
known, at the date of the application for the placer patent, to exist, and to 
contain minerais in such quantity, and of such quality and value, as to 
justify, under the circumstances then existing, expenditures for the pur- 
pose of extracting them. 
8. Same— "Known" Vein— Bev. St. §§ 2380, 2333. 

It seems that the requisites of a "known" vein, under Rev. St. § 2333, 
are différent from those of a vein or Iode which will justify a location un- 
der section 2320. Under the former the ledge must be known to be so valu- 
able for its minerais as to justify expenditures for their extraction, while 
under the latter comparatively slight indications of a defined and min- 
eral-bearing ledge hâve been held sufflcient. 
4, Validity of Placer Patent- Collatéral Attack— Prior Lode Claim. 

The fact that a placer claim, for which a patent has been issued, in- 
cluded at the time of its location part of a lode claim which had not then 
been forfeited, is a matter which cannot be considered in a collatéral attack 
upon the placer patent, by one who has made a subséquent vein location 
upon part of the same land after the issuance of the placer patent. 

This was an action by the Montana Central Eailway Company, 
which claimed to own certain land by virtue of conveyance from the 
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patentée of a placer mining claim, against A. F. Migeon and others. 
The action was brought in support of an adverse claim flled by plain- 
tifif against an application by défendants for a patent for a Iode or 
vein mining claim, which was located upon part of the lands covered 
by the placer patent subséquent to the issuance thereof. 

H. G. Mcintire and A. J. Shores, for plaintiff. 
George A. Clark, for défendants. 

BEATTY, District Judge. With the announcement of the décision 
in this cause it is fltting to note the ability and courtesy of the counsel 
who conducted the trial. While most clearly presenting the impor- 
tant issues, they did so with such happy comity towards each other, 
the witnesses, the court, and ail interested, as rendered the super- 
vision of the proceedings a pleasure instead of the wearying perform- 
ance of a duty. On July 2, 1877, the Morning Star Iode claim was 
located 750 feet each way, easterly and westerly, from the discovery 
point in Summit Valley mining district, theu in Deer Lodge, now Sil- 
ver Bow, county. Mont. October 15, 1878, the Noyés placer mining 
claim was located, and included within its limits about 730 feet of the 
west end of the Morning Star Iode claim. December 17, 1878, applica- 
tion for patent was made for such placer claim, and on July 28, 1880, 
patent was issued therefor, and subsequently a portion thereof was 
conveyed to plaintiff, and is now used for dépôt and other railway 
purposes. January 1, 1882, the Childe Harold Iode daim, now owned 
by défendants, was located at the discovery point of the Morning Star 
location, 50 feet easterly and 1,450 feet westerly from such point, a 
part of which is included in that portion of said placer claim so con- 
veyed to plaintiff. On September 27, 1887, the défendants made 
application for a patent to such Childe Harold claim, whereupon 
plaintiff brought this action in support of its adverse claim made in 
the land ofiice to such application, and now asks that its title to the 
ground in conflict be quieted. 

Involved in this action are the propositions: (1) The annulment 
of the government's patent as to the ground in controversy; (2) what 
is a known vein, as deflned by section 2333, Eev. St. ; and (3) whether 
such a known vein existed within the placer claim on the 17th day of 
December, 1878, the date of the application for patent therefor. 

1. Lengthy discussions of the légal propositions would be proâtless, 
for their solution seems to hâve been reached by the court of final 
resort. The stability of a patent and the barriers to its successfui 
assault are indicated in the Maxwell Land Grant Case, 121 U. S. 365- 
381, 7 Sup. CL 1029, where the suprême court says: 

"We take the gênerai doctrine to be that wheii, In a court of equity, It is pro- 
posed to set aside, to annul, or to correct a written instrument for fraud or 
mistake in the exécution of the instrument itself, the testimony on which this 
is done must be clear, unequivocal, and convincing, and that it cannot be 
done upon a bare prépondérance of évidence which leaves the Issue in doubt. 
If the proposition * * * is sound in regard to the ordinary contracts of 
private individuals, how much more should it be observed where the attempt 
is to annul the grants, tlie patents, and other solemn évidences of title ema- 
nating from the government of the United States under its oflîcial seal. In 
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this class of cases • • » the effort to set them [patents] aside, to annul 
them, or to correct mlstakes In them, should only be successful when the al- 
légations on which this is attempted are clearly stated, and fully sustained by 
proof. • ♦ * It should be well understood that only that class of évidence 
which commands respect, and that amount of it wWch produces conviction, 
shall make such an attempt successful." 

This is reafflrmed in Colorado Coal & Iron Co, v. U. S., 123 U. S. 
307-317, 8 Sup. et. 131, which was an action by the government to 
vacate the patent for coal lands, wherein it is said that the proofs to 
do so must be "clear, convincing, and unambiguous"; and in U. S. v. 
Iron Silver Min. Co., 128 U. S. 673-676, 9 Sup. Ct. 195, being a direct 
action to cancel a placer patent because an alleged known Iode was 
neither excepted nor paid for, the court says: 

"The presumptlon attending the patent, even "when directly assailed, that it 
was issued upon sufilcient évidence that the law had been complied with by 
the offloers of the government charged with the aliénation of the public lands, 
can only be overcome by clear and convincing proof." 

Without giving further attention to the views of that court upon 
this point, it must be concluded that ail presumptions favor the 
validity of the placer patent; that the patentée had fully complied 
with the law in ail respects; that at the time of his application the 
Childe Harold vein was not a known vein; and that, anless the 
défendants overcome thèse presumptions by clear and convincing 
proof, the plaintiff must prevail. 

2. What constitutes a known vein under said section 2333 and the 
définitions of the courts, is not entirely clear. The question is more 
easily answered if it be conceded that the requisites of a vein which 
justify a location under section 2320 are différent from those applied 
to a known vein under the other section. It must be admitted that 
but slight indications of a deflned and mineral-bearing ledge hâve 
been held sufScient in many cases to support a location or a valid min- 
ing claim. Justice Field's définition in the Eurêka Case, Ped. Cas. 
No. 4,548, is familiar, — that a Iode "is a zone or belt of mineralized 
rock lying within boundaries clearly separating it from the neighbor- 
ing rock." In North Noonday Min. Co. v. Orient Min. Co., 6 Sawy. 
308, 1 Fed. 522, and in Jupiter Min. Co. v. Bodie Consolidated Min. 
Co., 11 Fed. 675, Judge Sawyer said it is "a seam or Assure in the 
earth's crust, fllled with quartz carrying gold, silver, or other valu- 
able minerai deposits named in the statute." In Mining Co. v. 
Cheesman, 116 U. S. 535, 536, 6 Sup. Ct. 481, is approved the fol- 
lowing: 

"A Iode or vein is a body of minerai or mineral-bearing rock within well- 
defined boundaries in the gênerai mass of the mountains. In this définition the 
éléments are the body of minerai or mineral-bearing rock and the boundaries. 
With either of thèse things well established, very slight évidence may be ac- 
cepted as to the existence of the other. A. body of minerai or mineral-bearing 
rock in the gênerai mass of the mountains, so far as It may continue unbroken 
and without interruption, may be regarded as a Iode, whatever the boundaries 
may be. In the existence of such body, and to the extent of it, the boundaries 
-are implied. On the other hand, with well-defined boundaries, very slight ev.î- 
dence of ore within such boundaries will prove the existence of a Iode. Such 
boundaries constitute a fissure, and if in such fissure ore is found although at 
considérable intervais, and In small quantlties. It is ealled a Iode or vein." 
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It is held that: 

"Wben the locator finds rock in place, containlng minerai, he bas made a 
discovery, wlthin the meaning of the statute, whether the rock or eartL is rich 
or poor, whether it assays high or low." Book v Mining Oo., 58 Fed. 120. 

That "a valid location of a mining claim may be made whenever 
the prospector has discovered such indications of minerai that he is 
willing to spend his time and money in following it in expectation 
of finding ore, and that a yalid location may be made ot a ledge 
deep in the ground, and appearing at the surface, not in the shape 
of ore, but in vein matter only," is adopted in Burke y. McDonald 
(Idaho) 29 Pac. 101, and in Harrington v. Chambers (Utah) 1 Pac. 
375. The last case, on appeal to the suprême court, was aiïirmed, 
but without discussing this proposition, which was involved in the 
appeal. 111 U. S. 350, 4 Sup. Ct. 428. It is needless to add to the 
above other similar définitions. They establish the libéral rule 
that it is not necessary, to the location of a valid claim under 
section 2320, that ore of commercial value in either quantity or qual- 
ity must flrst be discovered within its limits. While the practical 
observer will commend the rule, it must be reasonably applied. To 
apply it to every seam or fissure which may be fllled with matter 
containing traces of the precious metals, whether in or remote from 
minerai country, whether valuable or worthless as a mining claim, 
would be a perversion of a libéral law. The vein or Iode which the 
statute directs must be discovered before the location of a claim 
must be one that, from ail its indications, has a présent or prospec- 
tive commercial value, for only "lands valuable for minerais" are 
subect to appropriation as mining claims. Section 2318. Hence, 
in any case, it may be an open question whether a location includes 
land valuable for minerais, or whether it is based upon some barren 
seam or fissure which may be easily found in aJl localities in which 
there has been much disturbance of the earth's crust. 

There are other and later a.uthorities, which seem not only to 
modify the above, but also to emphasize the statute that the lands 
must be "valuable for minerais," by holding that to claim them as 
minerai they must be more valuable for that than for other pur- 
poses, and in deflning a known ledge under section 2333 require 
stronger évidence of a vein and minerai deposits than is required by 
some of the courts for the location of a valid claim under section 
2320; but they are generally cases similar to the one under con- 
sidération, of contests between parties claiming the same land for 
différent purposes. Deffeback v. Hawke, 115 U. S. 392, 6 Sup. Ct. 
95, is a case of contest between the plaintiff, holding a placer pat- 
ent, and défendant, claiming under an unpatented town-site loca- 
tion, in which, on page 404, 115 U. S., page 95, 6 Sup. Ct, the court 
says: "We say land known at the time to be valuable for its 
minerais, as there are vast tracts of public land in, which minerais 
of différent kinds are found, but not in such quantity as to justify 
expenditure in the effort to extract them. It is not to such lands 
that the terra 'minerai,' in the sensé of the statute, is applicable;" 
and then refers to the provisions of section 2318, by which "lands 
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valuable for minerais" are "reserved from sale" and for location 
as minerai lands. U. S. v. Iron Silver Min. Go., 128 U. S. 673, 9 Sup. 
et. 195, was an action to cancel placer patents because veins had not 
been excepted. At page 683, 128 U. S,, page 195, 9 Sup. Ct, it is 
said: 

"It Is not enough that there may hâve been some indication, by outeroppings 
on the surface, of the existence of Iodes or veins of rocli in place bearing gold 
or silver or other métal to justify their désignation as known veins or Iodes. 
To meet that désignation, the Iodes or veins must be clearly ascertalned, and 
be of such estent as to render the land more valuable on that account, and 
justify their exploitation." 

The case of Davis' Adm'r v, Weibbold, 139 U. S. 507, 11 Sup. Ct. 
628, was a contest between the owner of a patented Iode claim and 
claimants under a prior town-site patent, in wMch is fully consid- 
ered the question of exception of minerai lands from the opération 
of a town-site or other patent, and the characteristics of such lands, 
and approvingly refers to numerous rulings which hold, in effect, 
that they must be more valuable for minerais than for other 
purposes; and that it is not sufflcient that they merely contain 
minerai, but that they must contain it in sufiQcient quantity to make 
them valuable as minerai lands; and, in harmony with what it had 
before said, the court says, on page 519, 139 U. S., page 628, 11 Sup. 
et: 

"There are vast tracts of country In the mining states which contain precious 
metals in small quantitles, but not to a sufficient extent to justify the ex- 
pense of their exploitation. It is not to such lands that the term 'minerai' in 
the sensé of this statute is applicable." 

And, after a review of the rulinga, further, on page 524, 139 U. S., 
page 628, 11 Sup. Ct, that— 

"It would aeem from this uniform construction of that department of the 
govemment specially intrusted with supervision of proceedings required for 
the aliénation of the public lands, including those that embraee minerais, and 
also of the courts of the mining states, fédéral and state, whose attention has 
been called to the subject, that the exception of minerai lands from grant in 
the acts of congress should be considered to apply only to such lands as were 
at the time of the grant known to be so valuable for their minerais as to jus- 
tify expenditure for their extraction." 

The case of Iron Silver Min. Co. v. Mike & Starr Cold & Silver Min. 
Co., 143 U. S. 394, 430, 12 Sup. Ct 543, is important, because, after 
it had been once submitted, the court ordered a reargument upon 
the questions of "what constitutes a *lode or vein,' within the mean- 
ing of sections 2320 and 2333, of the Revised Statutes," and «what 
constitutes a known Iode or vein, within the meaning of section 
2333"; and, like the case at bar, it was a contest between the pat- 
entée of a placer claim and the claimant of a Iode located after ap- 
plication made for patent to the placer claim. On page 404, 143 
U. S., page 543, 12 Sup. Ct, it is said: 

"It is undoubtedly true that not every crevlce in ,the rocks, nor every out- 
cropping on the surface, which suggests the possibility of minerai, or which 
may, on subséquent exploration, be found to develop ore of great value, can 
be adjudged a known vein or Iode within the meaning of the statute." 
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Then, after quoting the extracts above noted from 116 U. S. 536, 
6 Sup. et. 481, and 128 U. S. 683,. 9 Sup. Ot 195, it concludes that— 

"It is, after ail, a question of fact for a jury. It cannot be said, as a mat- 
ter of law, in advance, how much of gold or silver must be found in a vein 
before it will justify exploitation, and be properly ealled a 'known' vein." 

It may be doubted that this décision directly modifies the former 
views expressed by the court that a well-defined minerai ledge must 
be proven to exist before a patent, issued for some other purpose, 
will be overthrown in its favor; but such modification seems to 
some extent to be implied from the quotation without disapproval 
of the libéral rule adopted in 116 U. S. and 6 Sup. Ct., supra, from 
the manner of its quotation, which seems to indicate that the court 
considered it somewhat antagonistic to other décisions, and from 
the argument of the dissenting opinion. However this décision 
may be viewed, — and it is cited with confidence by each party in 
this case, — the stricter view is adhered to in Dower v. Richards, 
151 U. g. 658-662, 14 Sup. Ct. 452: 

"The court held that if the ledge was not known, at the tlme of the acquisi- 
tion of the town-slte patent, to contaln such an amount of rainerais as to be 
valuable for mining purposes, It was not excepted from the opération of that 
patent. There can be no doubt that the décision of the suprême court of the 
State In this respect was correct. It is established by former décisions of this 
court that under the acts of congress whlch govern this case. In order to ex- 
cept mines or minerai lands from the opération of a town-slte patent, it is not 
sufficient that the lands do in fact contain minerais, or even valuable minerais, 
when the town-site patent takes effect; that they must at the tlme be known 
to contain minerais of such extent and value as to justify expenditures for 
the purpose of extracting them; and, if the lands are not known at that tlme 
to be so valuable for mining purposes, the fact that they hâve once been 
valuable, or are afterwards discovered to be still valuable, for such purposes, 
does not defeat or impair the title of persons claiming under the town-slte 
patent." 

The conclusion reached from the foregoing citations is that, be- 
fore a patent for a placer claim can be canceled or modified upon 
application of a ledge claimant, the latter must establish by clear 
and convincing proof that at the date when the application was 
made for patent to the placer claim, either that such placer appli- 
cant knew, or might hâve known by reasonable inspection, inquiry, 
or diligence, or that the community generally knew (Iron Silver 
Wn. Co. V. Mike & Starr Gold & Silver Min. Co., 143 U. S. 402, 12 
Sup. Ct. 543), that a minerai bearing ledge of rock in place existed 
within the limits of such placer claim; that such ledge was valuable 
for its minerais, which were in such quantity, and of such quality, 
as, under the then existing circumstances, would justify expendi- 
ture for the purpose of extracting them; and that more than merely 
indications of a mineral-bearing ledge must bave then existed. 

3. Has the évidence so shown within the limits of the Noyés 
placer claim, on the 17th day of December, 1878, the existence of 
such a mineral-bearing ledge or Iode? Only the évidence of the 
conditions existing at the date named is pertinent. At that time 
two shafts or holes existed, — one at the discovery of the Iode claim, 
and about 20 f eet east of the east line of the placer claim ; and the 
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other about 75 feet west of such Une. Their depth at that time is 
not clearly skown, but the flrst was about 10 feet below the sur- 
face of the bedrock, and the other but a few feet deep, and of ir- 
regular dimensions. As to what was discovered in them the wit- 
nesses differ much. A review of the testimony will not be made, 
but only the impression it created stated. It is that a vein or fis- 
sure was developed in the discovery shaft, but that then there was 
not sufflcient work done to show a vein in the other shaft; that, 
while the vein matter or contents of the ledge at the discovery shaft 
may hâve been such as justifled the location of a Iode claim under 
section 2320 and some of the rulings of the courts, it was not of 
such value as would then hâve paid, or even now pay, the expense of 
its extraction, or for the exploitation of the claim, and not such as 
the suprême court has held sufflcient to justify the cancellation of 
a placer patent in support of a ledge claim in cases similar to this. 
Aside from the differing testimony of the witnesses, there are some 
established facts that strongly corroborate this conclusion. Ail 
the work done on this ledge prior to the application for the placer 
patent was done upon the Morning Star location, but which did not 
resuit in such development as induced the owners of that claim to 
hold it, for they abandoned it as worthless. The Childe Harold has 
been located for over 13 years. There does not seem to be any claim 
that more work than that necessary to hold it has been done there- 
on. The work consists of several shafts, easily and inexpensively 
made. There is no évidence to satisfy me that any of the work 
was done with the view of developing a valuable mine. While 
it is true that poor men, in thèse times of depressed price of silver, 
are not likely to do more work than they must, yet it is hardly to be 
expected that a claim held to be valuable for copper, as this is, 
would be carried by thèse défendants from the year 1885 — when, 
as appears by their deed, in eAddence, they purchased it for Î75 — ^to 
the présent, practically without any effort to develop it into a val- 
uable property. During the trial, witnesses spoke so freely of the 
location of mining claims about Butte City for surface purposes 
and value instead of for the minerais they contained, that the im- 
pression was left that it was no unusual thing in that vicinity to 
locate mining claims to be utilized as town lots, and this, too, with- 
out any apparent thought that it was illégal. That such has been 
the practice there, is conflrmed from a plat exhibited during the trial, 
which showed the entire site of Butte City, and much of the ad- 
joining country, covered with a blanket of mining locations, the 
Unes of ail fitting each other as closely and snugly as those of town 
lots and city additions. It is certainly true that nature has been most 
lavish in her minerai gifts to the locality of Butte City, for so many 
known great veins exist no place else on earth as there; but it must 
be doubted that mineral-bearing ledges within the meaning of the 
law are nearly so numerous anywhere as the mining locatiolas are 
there, and it must be concluded that many of them were made with- 
out the sanction of law. It may not be that the Childe Harold 
was located, or is now held, merely for its surface value, but it is 
held that it has not been proven that on the 17th day of December, 
v.68F.no.8— 52 
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1878, a known vein or Iode existed within the limîts of the Noyés 
placer claim. 

That the placer claim included a part of what was the Morning 
Star, and was located before the latter had been forfeited, is an ob- 
jection that cannot be considered in a collatéral attack upon a pat- 
ent, and, so far as concerns this proceeding, that defect was cxired 
by the issue of the patent. 

Other questions were referred to in argument, but it is deemed 
unnecessary to now consider them. Judgment must f oUow for the 
plaintiff as prayed, and it is now so ordered. 



FRANK V. WBDDERIN et al. 

(Circuit Court of Appeals, Fifth Circuit May 21, 1895.) 

No. 352. 

1. Practicb — Limited Appearancb. 

One who intervenes In a pendlng suit to protect a supposed Interest, and 
therein présents ail the issues he wishes, and makes ail the défense he 
cares to make, cannot be permitted to avold the effect of the judgment 
rendered upon such issues by Umiting his appearance to the purpose of 
protecting his right and disclaiming an intention to make himself a party 
to the suit 

2. JUDOMBNT — ESTOPPEL. 

Three several creditors of the T. Co. commenced suits against it by at- 
tachment of Its property and service of process. W. and others, claiming 
to be llquidating commissioners appointed upon a dissolution of the T. Co., 
and entitled to the possession and eontrol of its property, flled motions in 
thèse suits, alleged to be for the sole purpose of protecting their possession 
and eontrol, and without intention to make themselves parties to the suits, 
and, suggesting the dissolution of the corporation and their appointment, 
asked for the dismissal of the suits. After a full hearing upon such mo- 
tions, in which W. and his associâtes introduced évidence, and examineîl 
and cross-examined witnesses, the motions were denled, and judgments 
given against the T. Co., and the attached property sold. No appeal was 
taken from thèse judgments. Held, that W. and his associâtes were estop- 
ped by the judgments, rendered upon their intervening motions, to set up 
a claim to the property sold under the attachment and exécutions, based 
on the same grounds upon which their intervening motions were based. 

8. CoRPOKATioNS— Dissolution. 

It seems that the voluntary dissolution of a corporation, Insolvent or 
otherwise, without public notice, and after its creditors hâve been driven 
Into the courts, should be viewed with suspicion, and strict compliance 
wlth ail légal formalities should be requlred. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

This was an action by Cari Wedderin, W. A. Taylor, and John C. 
Linney, Jr., claiming to be liquidators of the Taylor Brothers Iron 
Works Company, Limited, against Michael Frank, to recover certain 
property sold to him under éxecutions against that company. Upon 
the trial in the circuit court, a verdict was directed for the plaintiffs, 
and judgment rendered thereon. Défendant brings error. Re- 
versed. 
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For décision in a former litigatioQ involving thé same contre ver sy, 
see 54 Fed. 82. 

On the 6th day of December, 1892, suits at law were commenced In the cir- 
cuit court of the United States, Eastem district of Louisiana, by the Prentiss 
Tool & Supply Company and the Niles Tool Works, and on the 7th day of 
December by the Oleveland Forge & Iron Company, against the Taylor Broth- 
ers Iron Works Company, Limited, a business corporation chartered under the 
laws of the state of Louisiana. Attachments and séquestrations Issued, under 
■which the marshal selzed and took possession of the defendant's property on 
said dates, and the défendant was cited in each case on the 7th day of De- 
cember, 1892, by domicile service on the secretary, and subsequently by serv- 
ice of process on the président in person, December 19th. On the 14th day of 
December, 1892, Cari Wedderin, W. A. Taylor, and John C. Finney, Jr., dé- 
fendants in error in the présent case, appeared in said court, and flled la each 
case a motion and exception in the followlQg words: "Now corne Cari Wed- 
derin, Walter A. Taylor, and John C. Finney, Jr., llquidating commissloners of 
the Taylor Brothers Iron Works Company, Limited, and for the sole purpose 
of protecting their possession and control of the assets and property of said 
Company, and not Intending to make themselves parties thereto, they bring to 
the notice of the court the foUowing facts: That the Taylor Brothers Iron 
Works Company, Limited, sued and clted as défendant herein, was dissolved 
and lost its corporate existence on November 16, 1892, by resolution of a gên- 
erai meeting of its stockholdera held on said date, in accordance with law and 
section 7 of the charter of said Company, evidenced by act before J. D. Taylor, 
N. P., April 7, 1891, which said company thereby lost its capacity to sue or 
to be sued as a corporation or in its corporate name; that at said général 
meeting of the stockholders of said company, which dissolved the corporation, 
your appearers were appointed llquidating commissloners of said company, 
likewise in accordance with law and said section 7 of said charter. Now your 
appearers appointed llquidating commissioners under the resolution aforesaid 
move that they be allowed by the court to appear solely for the conservatory 
purpose of moving to dissolve the attachment herein issued, on the ground 
that the Taylor Brothers Iron Works Company, Limited, had been dissolved 
and ceased to exist at the time the attachment in this cause issued, and prier 
thereto. Now come Cari Wedderin, Walter A. Taylor, and John C. Finney, 
llquidating commissioners of the Taylor Brothers Iron Works Company, Lim- 
ited, and suggest to the court the foUowing facts: That the Taylor Brothers 
Iron Works Company, Limited, sued and cited as défendant herein, was dis- 
solved and lost its corporate existence on November 16, 1892, by resolution of 
a gênerai meeting of its stockholders held on said date, in accordance with 
law and section 7 of the charter of said company, -evidenced by authentic act 
before J. D. Taylor, notary public, April 7, 1891. Wherefore appearers pray 
that this suit may be dismissed, with costs, and for gênerai relief." 

The cases were heard by the late Judge Billings upon thèse pleadings; and 
the motion to dissolve the attachments, and for the delivery of the property 
and dismissal of the suit, were denied on the 13th day of February, 1893, after 
a full trial on the merits. Judgments were rendered against the corporation 
in each of the cases on the same day for the amounts sued for, with récogni- 
tion of the attachments. Executions issued upon thèse judgments in due 
course, and the property clalmed In the case was sold thereunder by the mar- 
shal to Michael Frank on the Slst of May, 1893, for the price and sum of 
$42,000. The plalntiffs below (défendants In error hère), after Februaiy 13, 
1893, remained silent until April 2, 1894, when the présent suit was brought 
against Mr. Frank to recover the property. As grounds of recovery, the plain- 
tifEs allège In their pétition that the Taylor Brothers Iron Works Company, 
Limited, was dissolved on the 16tb day of November, 1892, by a resolution of 
Its stockholders, convened for that purpose, and that they were appointed liqui- 
dators by the same resolution, and that the resolution was recorded in fhe 
mortgage office on the 6th day of January, 1893; that on the 7th day of De- 
cember, 1892, they flled a pétition In the civil district court, setting up the 
resolution of dissolution, and praylng for a judicial récognition of their ap- 
pointment as liquidators, which was granted on the same day ; that on Deeem- 
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ber 6th sald euits were Instltuted against the company In the United States 
circuit court, and citation served on tlie président and secretary; tliat the 
liquidators, on December 14th, witliout making themselves parties, appeared 
In said circuit court, and called the fact of the dissolution of the corporation 
to the attention of the court; that the court disregarded thèse tacts, and ren- 
dered final judgment against the corporation on the 16th day of February, 1803, 
under which the selzed property was sold to Michael Frank; that such sale 
was absolutely void; that the liquidators took possession of the property un 
der the order of court of December 7th, which related back to November 16th, 
and tliat the marshal unlawfully deprived them of this possession; that no 
légal citation was ever served on the said company; and that the judgnienta 
against it were void, because the corporation had been dissolved, and they 
were not at the time ofHcers; and, finally, that, even if said proceedings of 
the United States circuit court were otherwise valid, that could not interfère 
with the jurisdiction of the state court, which was acquired prior to said 
seizure. The pétition closes with a prayer for a decree annulling the sale to 
Frank, and for the possession of the property. The défendant flled a gênerai 
demurrer to this pétition. Upon the same belng overruled, he flled an answer 
and plea, denying the alleged invalidity of the sale for any of the reasons set 
forth in the pétition, and setting up the judgment of Judge Billings in the at- 
tachment cases, on the exceptions and motions of the liquidators as an estoppel. 

Upon the trial of the case in the circuit court upon thèse issues, the plain- 
tifCs ofCered in évidence (1) a copy of the opinion of Judge Billings on the ex- 
ception and motion to dissolve the attaehment in the three cases; (2) the stip- 
ulation signed by ail the parties adopting the statement of facts contained in 
that opinion, as the facts upon which the judgment on the exception and mo- 
tion of the liquidators was rendered; (3) the resolution of November 16th, pur- 
porting to dissolve the corpomtion; (4) the appearance of the liquidators, of 
which copies are hereinabove set out in fuU; (5) the déposition of Cari Wed- 
derin, in which he testifies that the three liquidators were in possession of tEe 
property when taken by the marshal under the writs of attaehment, and that 
no notice of the meeting for the dissolution was ever published, as requlred 
by the charter. The défendant offered in évidence (1) the exception and mo- 
tion of the liquidators to dissolve the attacnments in the three suits, which had 
also been offered by plaintifïs; (2) copies of the exceptions and motions of 
the liquidators and the order of court setting them down for trial; (3) a copy 
of the opinion of Judge Billings, and the agreed statement of facts already 
offered by the plaintifCs, as above stated; (4) copy of the charter of the Taylor 
Brothers Iron Works Company, Limited; (5) a copy of the judgment of Judge 
Billings denying the motion of the liquidators to dissolve the attachments. 

The foUowing admissions were mutually made to save costs: (1) that the 
Taylor Brothers Iron Works Company, Limited, owned the property in dis- 
pute on the 16th of November, 1892, the date of the alleged dissolution of the 
corporation; (2) that the attachments were levied and property taken pos- 
session of by the marshal December 6, 1892; (3) that the property was sold 
to Michael Frank May 31, 1892, under exécutions issued on final judgments 
rendered la the three attaehment suits on the 13th day of February, 1893; (4) 
that the alleged resolution dissolving the corporation was recorded in the mort- 
gage office January 6, 1893; (5) that the liquidators flled a pétition in the 
civil district coiu't December 7, 1892, praying for a judicial confirmation of 
thelr appointment, which was granted on that day, and that an inventory of 
the property was subsequently taken under an order of that court, and filed 
January 9, 1893. 

This being the entlre évidence in the cause, and there being no disputed fact, 
the circuit court directed a verdict in favor of the plaintifiC, refusing a request 
to charge for the défendant upon the same facts, to which action défendant 
excepted, making the whole évidence part of the bill. From the final judg- 
ment of the circuit court against him, the case is brought hère for review, 
upon the following assignmént of errors: (1) The circuit court erred in direct- 
Ing the jury to find a verdict in favor of the plaintiffis, and in refusing to 
Instruct the jury to render a verdict in favor of the défendant, as requested, 
upon the entlre évidence and the law applicable thereto. (2) The circuit court 
erred in not maintaining the estoppel pleaded in the defendant's answer. 
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upon the undisputed facts in the case. (3) The circuit court erred in not liold- 
ing that the judgment of Judge E. C. Blllings, denylng the motions of said 
alleged liquidators to dissolve the attachments In the suits at law of the Pren- 
tiss Tool & Supply Company and of the Niles Tool Works Company against 
the Taylor Brothers Iron Works Company, Limited, had the effect of estoppel 
against said liquidators, as set up in this defendant's ansiiver. (4) It was error 
in the circuit court to rule that the final judgments in said suits at law, in 
which said pretended liquidators appeared and filed exceptions setting up the 
aUeged dissolution of the Taylor Brothers Iron Works Company, Limited, and 
praying for the dismissal of the suits, did not estop the plalntifiis in this suit, 
as claimed in the defendant's answer. (5) If said estoppel was not weU 
pleaded, then the court erred in holding that the resolution of the stockholders 
of Taylor Brothers Iron Works Company, Limited, dated November 16, 1892, 
operated as a dissolution of that corporation, without a publication of the no- 
tices required by the charter. 

Max Dinkelspîel, W. O. Hart, J. D. Rouse, and Wm. Grant, for 
plaintiiï in error. 
Thomas J. Semmes and Branch K. Miller, for défendants in error. 

Before PARDEE and McCOEMICK, Circuit Judges, and BRUCE, 
District Judge. 

PARDEE, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

It was admitted on the hearing by the counsel for the défendants 
in error that, under the laws of the state of Louisiana, the voluntary 
dissolution of the Taylor Brothers Iron Works Company, Limited, 
if otherwise complète, did not take effect against creditors of the 
corporation until record was made of the dissolution in the mortgage 
office, which was on January 6, 1893. The record shows that, prior 
to the application of the elected liquidators to the state court, the 
attachments in the cases of the Prentiss Tool & Supply Company 
and the Niles Tool Works against the Taylor Brothers Iron Works 
Company, Limited, had been sued out in the United States circuit 
court, and had been levied on the property in controversy. We 
take it, then, that ail questions of the validity of the original levy 
and of the proper custody of the property in the circuit court of the 
United States at the time of the contended dissolution of the cor- 
poration are eliminated from this case. 

In Bailroad Co. v, Gomila, 132 U. S. 478, 10 Sup. Ct. 155, it 
was declared : 

"The jurisdiction of a court of the United States, once obtained over property 
by being brought within its custody, continues until the purpose of the seizure 
Is aecomplished, and cannot be impaired or afCected by any législation of the 
state, or by any proceedings subsequently commenced in a state court." 

In Louisiana a corporation cannot avail itself of the provisions of 
the act relative to the voluntary surrender of property. Jeffries v. 
Iron Works Co., 15 La, Ann. 19. We know of no law in Louisiana, 
and counsel hâve suggested none, by which the voluntary dissolu- 
tion of a corporation opérâtes in any court a dissolution of attach- 
ments previously levied. 

This brings us to the question whether the défendants in error 
(plaintiffs in the circuit court) are estopped by the judgment provoked 
by them in the circuit court in the cases of the Prentiss Tool & Supply 
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Company, the Niles Tool Works, and the Cleveland Forge & Iron 
Company, against the Taylor Brothers Iron Works Company, Lim- 
ited; that is to say, to the question whether the défendants in error 
made themselves parties in those suits. The record shows that, 
thinking they had an interest in the subject-matter of the suits, they 
voluntarily appeared and suggested their interest ; that they prayed 
for the dissolution of the attachments and the dismissal of the suits ; 
that they were heard by the court, and introduced witnesses on their 
own behalf; and that, when judgment was rendered adverse to their 
demands, they abided the décision, whereby it became final. If they 
are, as they still claim to be, the liquidators of the Taylor Brothers 
Iron Works Company, Limited, they had an interest in the suits and 
a right to make a défense. 
In Robbins v. Chicago, 4 Wall. 657, it is said : 

"Conclusive elïect of judgments, respecting the same cause of action, and 
between the same parties, rests upon the just and expédient axlom that It Is 
for the Interest of the communlty that a limit should be opposed to the con- 
tlnuance of litigatlon, and that the same cause of action should not be brought 
twlce to a final détermination. Parties In that connection Include ail who are 
dlrectly interested In the subject-matter, and who had a rlght to make a dé- 
fense, control the proceedlngs, examine and cross-examlne witnesses, and ap- 
peal from the judgment. Persons not havlng those rlghts substantlally are re- 
garded as strangers to the cause; but ail who are dlrectly interested In the 
suit, and hâve knowledge of Its pendency, and who refuse or neglect to appear 
and avall themselves of those rights, are equally concluded by the proceed- 
lngs." 

See, also, Chicago v. Robbins, 2 Black, 418. 

To the same effect are Cromwell t. County of Sac, 94 U. S. 351; 
Chamberlain v. Preble, 11 Alen, 370; Tredway y. Railroad Co., 39 
lowa, 663. 

It is true that in their motion to dissolve the attàchment the défend- 
ants in error say that they appeared in the circuit court for the sole 
purpose of protecting their possession and control of the assets and 
property of said company, and not intending to make themselves 
parties thereto, and in such motion they did move the court that 
they "be allowed by the court to appear solely for the conservatory 
purpose of moving to dissolve the attàchment herein issued on the 
ground," etc.; and it may be conceded that a limited appearance 
was ail that the défendants in error intended; but, as a matter of 
fact, they presented ail the issues that they wished, and made ail 
the défense to the suit that they cared to make. We understand 
that a limited appearance is permissible in a case where a person 
cornes into a cause for the sole purpose of objecting to the sufflciency 
of original process, or to décline the jurisdiction of the court on ac- 
count of some personal privilège or exemption. To extend the 
rule much f urther would be to permit parties in the case to test the 
court upon the sufflciency of défenses that might be made, and yet 
not bind the parties by the décision thus provoked. The original 
proceedings in the circuit court were on the law side of the court, 
and the practice there is according to the practice in like cases in 
the courts of Louisiana. In Louisiana the parties are compétent to- 
waive ail matters of form. 



FRANK ». WEDDEEIN. 823 

In Trescott v. Lewis, 12 La. Ann. 197, it is said: 

"It matters not that the proceedlng by rule was Irregular, since the party 
agalnst whom it was taken, as a favor to his adversary, ■Waived ail questions 
of form, and joined issue on the merits. Hère are ail the éléments of a suit 
at law,— actor, reus, et judex. The form of the proceeding is immaterial. If 
proper parties join. issue upon questions, elther of law or fact, before a compé- 
tent court, they must abide by the décision." 

A décision directiy in point is Tyrrell v. Baldwin, 67 Cal. 1, 6 Pac. 
867, where a judgment in a case entitled '.'McLeran v. McXamara," 
purporting to be against Tyrrell's grantors, Sarah and Charlie Mc- 
Donald, was offered by Baldwin to defeat liis title. It appears that 
the McDonalds were not named as the défendants in the complaint, 
nor summoned as such, but that, some seven months after the com- 
plaint was filed, they voluntarily appeared, and flled answer, setting 
up défenses, but without any express leave of court. The case was 
tried on this answer, and judgment rendered aginst the McDonalds. 
In reversing the décision of the lower court excluding the record of 
the judgment in évidence, the suprême court says: 

"The voluntary appearance of a défendant is équivalent to Personal service 
of the summons and a copy of the complaint upon him. Appearance before 
being summoned confers jurisdiction equally with an appearance after being 
summoned. Under our practice, a person who is not named in the complaint, 
nor served with the summons, if he bas an interest in the matter of the litiga- 
tion, may become a party by obtaining leave of the court to file a complaint 
In Intervention. Hère the McDonalds, without objection or opposition, filed an 
answer, in which they denied ail the allégations of the complaint, and alleged 
that they were the owuers and entitled to the possession of a certain portion 
of the demanded premises. They were permitted to do, without opposition 
and by tacit consent, that which they might hâve done by leave of court. 
But why ask leave of the court to do that which nobody objected to their 
doing? They Invoked the judgment of the court upon the issues raised by their 
answer to the complaint, and they got it. Can they now be heard to say that 
the judgment is a nuUlty because they obtruded themselves into the action? 
Their answer shows that they might properly hâve been made parties to it, 
And the record shows that they availed themselves of ail the rirjhts and privi- 
lèges of which they could bave availed themselves if they had been named 
and sued as défendants in the complaint. As soon as the answer was filed, 
the complaint might hâve been amended by adding the names of the McDon- 
alds to those of the other défendants In the action." 

The court held, upon review of the authorities, that a judgment 
thus rendered cannot be attacked coUaterally, even if it might be 
reversed on appeal for irregularity. 

See, also, 2 Black, Judgm. § 540. 

It js, however, contended that although the défendants in error 
appeared in the circuit court in the attachment cases, there presented 
their matters of law and fact, introduced witnesses, were heard as 
before a jury, — ail on matters tending to defeat the plaintifEs in the 
several cases, — yet the questions presented being collatéral, and not 
going to the main issue of the indebtedness vel non, they had no 
right of appeal ; and therefore the judgments denying their motions 
to dissolve the attachments and dismiss the suits were not binding, 
and can work no estoppel in the présent suit, wherein exactly the 
same facts and the same title are set up. It is very doubtful whether 
the right to appeal from a judgment cuts much figure in determining 
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Whether an estoppel résulta from such judgment. Sometimea the 
amount involved pre vents a review of the judgment by a higher court, 
and sometimesi the estoppel itself résulta from the judgment of the 
appellate court The matters presented by the défendants in error 
in the attachment cases went beyond collatéral issues. If they had 
been successfully established, the plaintiffs in attachment would 
hâve been denied the most valuable relief they sought, to wit, the 
appropriation of the attached property to the payment of their 
claims. It does not seem questionable that in such case the plain- 
tiffs in attachment could hâve had the judgments of the circuit court 
reviewed on error. The act of 1891, establishing circuit courts of 
appeal, was then, as now, in force; and by that act jurisdiction is 
given to the circuit courts of appeal to review final décisions of 
existing circuit courts in cases where the jurisdiction of the circuit 
court is f ounded, as it was in the attachment cases, on diverse 
citizenship. If the motions of the défendants in error in the at- 
tachment cases had been granted, and the attached property 
turned over to the alleged liquidators, it would be difftcult to 
distinguish the case as to the right of review from Railroad Co. v. 
Gomila, supra, where no doubt of the jurisdiction of the suprême 
court was suggested. If the plaintiffs in attachment could hâve had an 
adverse décision reviewed on error, why did not the défendants in er- 
ror hâve the like right? The judgment of the circuit court was adverse 
and final as to them. It denied them the right to the property at- 
tached, and appropriated the property to the payment of the attach- 
ing creditors' claims. In connection with this, on an issue pro- 
voked by themselves, the court decided that the corporation known 
as the Taylor Brothers Iron Works Company, Limited, was not le- 
gally dissolved by the proceedings of the stockholders on the 27th 
of December, 1892. The court had jurisdiction; the parties were 
before it; the issue was made; and we feel constrained to now hold 
that the défendants in error, the alleged liquidators of the Taylor 
Brothers Iron Works Company, Limited, are estopped by the judg- 
ment of the circuit court in the attachment cases from now assert- 
ing against the plaintiffs in said attachment cases and against the 
présent plaintiff in error, who holdsi title thereunder, that in fact, 
by the proceedings of the stockholders of the Taylor Brothers Iron 
Works Company, Limited, on the 7th of December, 1893, the corpora- 
tion was dissolved. 

We do not find it necessary to express any opinion upon the cor- 
rectness of the judgments of the circuit court in the attachment 
cases, denying the relief sought therein by the défendants in error; 
but we do suggest that the voluntary dissolution of a trading cor- 
poration, insolvent or otherwise, without public notice, and after its 
creditors hâve been driven into the courts, should be viewed with 
more or less suspicion; and, when such dissolution is brought for- 
ward to defeat attaching creditors, we think the court should see 
that ail the formalities prescribed by the laws of the state and the 
charter of the corporation to bring about a légal dissolution of the 
corporation are strictly complied with. Judge Billings, in his opin- 
ion, found in the record, given in the attachment cases, holds that 
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the provision in the charter of the Taylor Brothers Iron Works Com- 
pany, Limited, providing for advertisement of proposed gênerai 
meetings of the stockholders for the purpose of changing, modify- 
ing, or altering the charter, included in its meaning and purposes 
the matter of dissolution of the corporation; and that, as ail su eh 
gênerai meetings affected the public in regard to the thén présent 
indebtedness as well as future crédits of the corporation, such pre- 
liminary advertisement could not be waived. If Judge Billings was 
correct in this, — on which we express no opinion, — the Taylor Broth- 
ers Iron Works Company, Limited, does not even now appear to hâve 
ever been legally dissolved. Leaving this aside, however, and basing 
our judgment entirely on the estoppel pleaded in this présent case, 
we are of opinion that the judgment of the circuit court should be 
reversed, and the cause remanded, with instructions to award a new 
trial; and it is so ordered. 



ROBINSON V. UNITED STATES MUT. ACC. ASS'N OF CITÏ OF NEW 

YORK. 

(Cîircult Court, B. D. Missouri, E. D. May 20, 1895.) 

No. 3,781. 

1. LlFB iNSnRANCE — InSURABLB InTBKBST. 

Where one effeets an Insurance upon his own Ufe, and. In the policy, 
désignâtes another as the payée, the latter may malntain an action on the 
policy, without showing an insurable interest. 

2. Same— Interest of Benbpiciary. 

The beneficiary named in a policy of Insurance on the life of another has 
no such vested or permanent interest in the policy as to prevent the as- 
sured, with the assent of the company, substituting a new beneficiary. 

8. SAME— ACCIDENTAL InJURT. 

An Insurance company issued to one AL a policy Insuring him against 
Injury or death, effected through extemal, violent, and accidentai means, 
but not covering death resulting from duelling or fighting, or happening 
while or in conséquence of violating the law. M. was shot by one C, whlle 
engaged in an altercation, M. being at the time unarmed. Held, that M.'s 
death was accidentai, and the company was liable upon the policy. 
4. Dépenses— Action Pending. 

Before his death, M. substituted one B. for the original beneficlarles in 
the policy. Held, that it was no défense to an action on the policy by K. 
that another action on the policy was pending, brought by the original 
beneficiaries, in another state, in which B. had intervened and been com- 
pelled to submit to a nonsuit. 

This was an action by Minnie Robinson against the United States 
Mutual Accident Association of the City of New York on a policy 
of insurance upon the life of Emile O. Moore. The case was tried 
by the court, without a jury. 

The policy sued on insured E. O. Moore, "subject to the by-laws and ail con- 
ditions indorsed hereon, against Personal bodily injuries, • * * through ex- 
temal, violent, and accidentai means," and against death resulting from such 
injuries. The first condition indorsed upon the policy provided that the in- 
surance should not "extend to or cover accidentai injuries or death resulting 
from, or caused, directly or indirectly, whoUy or tn part by, • • • duelling, 
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flghting, or wrestUng, • • * or voluntary exposure to unnecessai-y danger; 
nor extend to or cover accidentai injuries or deatb happening • ♦ • whil» 
or In conséquence of Tlolating the law." 

Geo. N. Sanders, for plaintiff. 

W. C. Jones and J. C. Jones, for défendant 

PEIEST, District Judge. Action upon policy of Insurance. The 
policy of insurance was procured by E. 0. Moore upon Lis own life, 
and, in the event of his death by accident, was made payable orig- 
inally to his son and daughter. As he lawfully might, by the terms 
of the policy and the by-laws of the company, he substituted the 
plaintiff for the original beneflciaries, and this substitution was rec- 
ognized and accepted by the company. The death of E. 0. Moore 
is admitted. Payment is resisted by the company upon the f oUow- 
ing grounds : (1) Because plaintiff had no insurable interest in the life 
of the assured at the time of his death; (2) that the original bene- 
flciaries had a vested interest in the policy, which could not be de- 
feated by any act of the assured; (3) that, by the terms of the policy, 
its protection or indemnity should not extend to injuries or death 
in conséquence of "voluntary exposure to unnecessary danger" or 
"violating the law" ; (4) that immédiate notice was not given of the 
death of the assured; (5) that the assured died of a gunshot wound 
intentionally inflicted by Dr. Chinault, and his death was not there- 
fore the resuit of an accident; (6) that another suit is pending in the 
courts of Arkansas in which the deceased's son and daughter, the 
original beneflciaries, are plaintiffs, and in which this plaintiff in- 
tervened, upon which interTention she was compelled to submit to a 
nonsuit. 

1. A recovery cannot be defeated because of the want of an in- 
surable interest of the plaintiff in the life of the deceased. The 
rule against wagering contracta of insurance only applies to the cases 
in which the insurance is procured and paid for by one who has no 
interest in the life of the assured. When one eflfects an insurance 
upon his own life, and in the policy désignâtes another as the payée, 
the latter may maintain an action on the policy without showing an 
insurable interest. Association v. Blue, 120 111. 121, 11 N. E. 331; 
Campbell v. Insurance Oo., 98 Mass. 381 ; Vivar v. Knights, etc. (N. J. 
Sup.) 20 Atl. 36; Ingersoll v. Knights, etc., 47 Fed. 272; Milner v. Bow- 
man (Ind. Sup.) 21 N. E. 1094; Morrell v. Insurance Co., 57 Am. Dec. 
103 and note; Glassey r. Insurance Go. (Sup.) 32 N. Y. Supp. 335. In 
this case the assured procured the insurance, and paid ail the premi- 
ums. Indeed, this plaintiff did not know that she had been made 
the beneflciary until some months after the death of Moore. 

2. It is equally well settled that the flrst-named beneflciaries hâve 
no vested or permanent interest in the policy such as cannot be dis- 
turbed by the assured with the consent of the company. Sabin v. 
Lodge (Sup.) 8 N, Y. Supp. 185 ; Suprême Conclave, etc., v. Cappella, 
41 Ped. 1; Brown v. Lodge (lowa) 45 N. W. 884; Association v. Kir- 
gia, 28 Mo. App. 80. 

3. It is insisted that Moore's death, being designed by his slayer, 
was not accidentai. It may not hâve been accidentai so far as Dr. 
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Chinault was concerned, but it was so far as Dr. Moore's conduct was 
involved. The meaning of the word as employed in the contract 
must hâve référence to such disasters as are brought about through 
the culpable intention or designing of the assured. In one sensé — 
that of scholastic philosophy — nothing is accidentai, but we cannot 
employ such refinements in the interprétations of contracta of in- 
demnity against casualties. Nor do I flnd that the assured was en- 
gaged in âghting or violating the law in that sensé which would in- 
validate the policy. Dr. Moore was unarmed, and, according to the 
évidence of tiie only impartial witness to the tragedy, had made no 
menacing gestures at the time he was shot. He was, in my opinion, 
the victim of the nervous appréhension of Dr. Chinault. It does not 
foUow that, if Dr. Chinault should be excused for the homicide, the 
défendant ought to be relieved of the obligations of the policy. He 
had the right to act upon appearances, and, though deceiving, they 
would relieve him. He may hâve acted in good faith in appréhen- 
sion of immediately impending danger, and this, according to some 
authorities, would excuse him. But such défenses cannot be in- 
voked by this défendant. It must ^tand upon a calm investigation 
of the actual facts. 

4. The point that no notice was given of the assured's death is not 
well founded in fact. The évidence of the secretary at the home 
oflice in New York shows that prompt notice was there received and 
acted upon. 

5. Nor does the fact that litigation is pending in Arkansas consti- 
tute a bar. 

Judgment wili accordingly be entered for the plaintiff for the sum 
of $5,000, with 6 per cent, interest from the date of the institution 
of this suit. 
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(Circuit Court, S. D. Ohlo, W. D. June 3, 1895.) 

No. 4,782. 

1. Damagks— Personal Injuries. 

A verdict of $7,500 for personal injuries causing great suffertng, and re- 
sulting in permanent disability, of a man wlio had previously been eam- 
ing $300 a montti, is not excessive. 
% CHAKGiNaJuRY — Comment on Facts. 

Tlie fact that a judge, in charging the Jury, has failed to refer to cer- 
tain facts which would hâve borne in favor of the defeated party, is not 
gronnd for a new trial, when the jury has been told that ail Issues of fact 
were to be determined by them, on the testimony, and that the comments 
of the court were for the purpose of illustration only. 
•3. Praotice— Motion for New Triât,. 

Rules of procédure upon motions for new trials, contained in state stat- 
utes, do not apply in the fédéral courts upon such motions, which must be 
determined according to the course of the common law. 
4. New Triai. — Newt.y-Discovbred Evidence. 

Newly-diseovered évidence which is merely cumulative or merely contra- 
dictory of other évidence Is not ground for a new trial. 

This was an action for personal injuries by Joseph A. Lowry 
against the Mt. Adams & Eden Park Incline Plane Eailway Com- 
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pany. Upon the trial the jury gave a verdict for the plaintifl for 
$7,500. The défendants moved for a new trial. Denied. 

C. W. Baker, for plaintiff. 

Eamsey, Maxwell & Eamsey, for défendant. 

SAGE, District Judge. It îs claimed that tlie verdict, which was 
for $7,500, is excessive. The testimony is that the plaintiff was 
earning $300 a month. He was under the charge of a physician for 
several months. The left thigh was terribly torn and lacerated by 
the iron head of the tongue of the wagon which which the car came 
in collision. Thé wound was f rom five to seven inches long, ragged 
and exceedingly painful. The parts would not reunite until flnally 
skin grafting was resorted to. According to the testimony, some 
500 patches were made before the wound was completely healed. 
The testimony of the surgeons who were in charge was that the 
plaintiff was crippled, and would continue to be so during life. The 
power of extending and retracting the limb was seriously impaired, 
and the surgeon testifled that he was as nearly restored at the 
time of the trial as he ever would be. In Railway Co. v. Brown, 
6 C. C. A. 142, 56 Fed. 804, the court of appeals of the Seventh cir- 
cuit held that $7,500 was not excessive damages for so injuring a 
railroad laborer that he became paralytic. In Southern Pac. Co. 
V. Rauh, 1 C. C. A. 416, 49 Fed. 696, a verdict for $10,000 was sus- 
tained upon the testimony of the attending physician, corroborated 
by that of another médical expert, that the plaintiff could not regain 
his health, although physicians called by défendant testifled that 
plaintiff ought to recover soon. In Shumacher v. Railroad Co., 39 
Fed. 174, the jury awarded $8,000 damages. Judge Parker, in his 
opinion, said that he was at one time inclined to regard the dam- 
ages as excessive, but he sustained the verdict, holding that before 
a court could interfère on that ground the damages must be so ex- 
cessive and disproportionate as to warrant the inference that the 
jury was swayed by préjudice, préférence, partiality, passion, or 
corruption. In Osborne v. City of Détroit, 32 Fed. 36, the plaintiff 
suffered a complète paralysis of the right side, resulting from in- 
juries occasioned by a defective sidewalk. Judge Brown upheld a 
verdict of $10,000. I do not feel at liberty to set aside the verdict 
of the jury in this case upon the ground that it is excessive, nor 
do I think it my duty to order a remittitur. 

It is also urged that the charge tended to mislead the jury. It 
is not claimed that there was any misstatement of law, but that 
the court failed to refer, in its comments upon the facts of the 
case, to certain particulars which would hâve borne in favor of the 
défendant. The jury were told that ail issues of fact were to be 
determined by them upon the testimony, and that whatever com- 
ments the court made were for the purpose of illustrating the state- 
ments of law, and were not to control the jury in any degree, with 
référence to their flndings. The charge was altogether ora}. No 
exception was taken to the refusai of the court to direct a verdict 
in favor of the défendant, and to the refusai of the court to give 
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one spécial charge as asked, and to the giving of it with qualifica- 
tions. In the fédéral courts, exceptions, to be valid, must be taken 
at the time of the trial. They cannot be regarded if taken subse- 
quently. Counsel referred in argument to the rules of procédure 
upon motions for new trial contained in the Ohio Civil Code. The 
Code does not apply with référence to motions for new trial. They 
must be according to the course of the common law. See seventh 
amendment of the constitution of the United States; Eailroad Co. 
V. Horst, 93 U. S. 291; Newcomb v. Wood, 97 U. S. 581; Pétition of 
Chateaugay Ore & Iron Co., 128 U. S. 554, 9 Sup. Ct. 150; Fishburn 
V. Eailway Co., 137 U. S. 60, 11 Sup. Ct. 8. 

Upon the hearing of the motion, counsel urged upon the court 
that on a new trial facts favorable to the défendant might be 
brought out more clearly; that an exact statement of the location 
of the barricade, and its distance from the track, and of the distance 
between the tracks, could be presented, from which it would ap- 
pear that the défendant was not guilty of négligence. Ail thèse 
were matters that were presented in évidence on the trial. There 
was no showing that the additional évidence could not hâve been 
procured. Indeed, from its very nature it is apparent that it might 
hâve been procured as well before the trial as after. Upon ail the 
points suggested, évidence was offered upon the trial. It is a rule 
of the fédéral courts that a new trial will not be granted upon the 
ground of the discovery of cumulative évidence merely. Ames v. 
Howard, 1 Sumn. 482, Fed. Cas. No. 326 ; Brown v. Evans, 17 Fed. 912. 
It has aiso been held that newly-discovered évidence to impeach or 
contradict is not enough to warrant granting a new trial. Carr v. 
Gale, 1 Curt 384, Fed. Cas. No. 2,433; U. S. v. Potter, 6 McLean, 182, 
Fed. Cas. No. 16,077. 

It was also urged that there was no évidence that the car was 
actually in motion when it came in collision with the wagon which 
caused it. The only witness who so testifles is the gripman. Isaac 
Rigdon, for the plaintiff, testifles that the car was in motion when 
the collision occurred, and that he did not notice any slackening of 
speed of the car up to the time of the collision. Charles V. Avery, 
for the plaintiff, testifles that the gripman did not slow the car in 
any way before the collision. The plaintiff also testifles that there 
was no slackening up of the car, that he observed, before the collision. 
Mrs. Eedman, for the plaintiff, testifles that she did not notice 
whether the car had been slacked in any way. To the same effect 
was the testimony of Mr. Daniel Metz. Howard Kemper, a witness 
for the défendant, says that the car did not stop until the collision 
occurred. 

The motion for new trial will be overruled. 
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McCONKEÎ V. PEAOH BOTTOM SLATB CO. 

(Circuit Court of Appeals, Fourth Circuit. May 28, 1895.) 

No: 111. 

COHTKAOTS— ASSBNT. 

Plalntlff, In February, 1889, recelvcd from défendant corporation an op- 
tion to purchase Its real estate and other property, wMch was extended 
from time to time, but not acted ou. On April 19, 1890, plalntlff received 
from défendant a new agreement, in considération of $2,000 already paid, 
and $5,000 to be paid in 30 days, to sell to him defendant's property at 
any lime wlthin 6 montas from April 7, 1890, at the price previously agreed 
on, of which the $7,000 was to form a part. It was the understanding of 
the parties that, If plalntlfC dld not take the property wlthin the 6 months, 
the $7,000 should be forfelted. Wlthin the 6 months plalntlff verbally noti- 
fied défendant that he had arranged to procure the necessary capital, and 
would be ready to take the property, but before the expiration of the time 
some of the capltallsts interested withdrew, and plaintlff was unable to, 
and dld not, take the property or glve a bindlng acceptance of the option. 
The option was not renewed, but plaintlff continued his efforts to obtain 
capital to buy the property, and was alded and encouraged to do so by the 
offlcers of défendant, until July, 1892, when plalntlff had secured the neces- 
sary capital, but a dlfCerenee had arlsen between plalntlff and défendant 
as to the forfeiture of the $7,000, and plaintlff made no offer in the précise 
terms of the option of April 19, 1890, until September 13, 1892, when it was 
decllned. Held, that the défendant was not bound, after the expiration of 
the option, to sell the property to plalntlff, and that no bindlng contract be- 
tween the parties ever came Into existence. 

In Errer to the Circuit Court of the United States for the District 
of Maryland. 

This was an action by Charles R. McConkey against the Peach 
Bottom Slate Company to recover $7,000, alleged to hâve been paid 
under a contract broken by the défendant. The circuit court gave 
judgment for the défendant. Plaintiff brings error. Af3rmed. 

Alfred S. Mies and Oscar Wolfif, for plaintiff in eiTor. 

H. Arthur Stump and James P. Gorter, for défendant in error. 

Before GOFF and SIMONTON, Circuit Judges, and SEYMOUE, 
District Judge. 

GOFF, Circuit Judge. The plaintiff below, a citizen of the state 
of Pennsylvania, sued in assumpsit, in the circuit court of the United 
States for the district of Maryland, the défendant, a corporation 
and citizen of the state of Maryland. In his bill of particulars 
filed with his déclaration, which contains the common counts only, 
the plaintiff claims from the défendant the sum of |7,000, money 
paid by plaintiff to défendant on account of contract to purchase the 
property of défendant, situate in Harford county, Md., which con- 
tract, it was claimed, had been broken and rescinded by the de- 
fendant. The gênerai issue and the statute of limitations were 
pleaded by défendant. The case was tried to a jury, which, under 
the direction of the court, at the close of the évidence, returned a 
verdict for défendant. The plaintiff thereupon prayed for this writ 
of error, assigning as error the refusai of the court below to give 
certain instructions asked for by the plaintiff, and the direction by 
the court that the jury return a verdict for défendant 
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The testimony tended to show the following facts : That nego- 
tiations were entered into by plaintiff and défendant for the sale 
and purchase of defendant's property. That on February 15, 1889, 
a paper was executed which was as follows: 

"Mémorandum of a proposai of sale made this flfteenth day of February, in 
the year eighteen himdred and elghty-nine, by the Peach Bottom Slate Com- 
pany, of Harford county, Maryland, to Charles E. McConkey. The said tEe 
Peach Bottom Slate Company, of Harford county, in considération of the sum 
of sixty-five thousand dollars ($65,000.00), hereby agrées to sell to the said 
Charles R. McConkey, or his assigns, ail the real estate now held by said 
Company, together with the Improvements, fixtures, machinery, and tools now 
located thereon or used In connection with the business of said company; pay- 
ments to be made as follows: Thirty-five thousand dollars ($35,000.00) in 
cash upon the delivery of a good and suflaclent deed for said property, and 
thlrty thousand dollars ($30,000.00) within five years thereafter, with interest 
at flve per cent., payable semiannually; the crédit payment to be secured 
by mortgage on the property so sold. And the said corporation further agrées 
that at the time of the delivery of said deed the holders of the stock of said 
corporation shall deliver to said McConkey or his assigns ail the capital stock 
thereof, to wit, one thousand shares of the par value of one hundred dollars 
each, amountlng to one hundred thousand dollars, saving and reserving to said 
shareholders ail the slate then on the bank, and ail the debts due said company; 
said stockholders to pay ail existing liabillties of said corporation. This ofler 
to remain open for acceptance by said McConkey or his assigns until Aprll 
15th, in the year 1889, and unless accepted before said date shall be utterly 
null and void. In testimony whereof, the président of the said the Peach Bot- 
tom Slate Company, of Harford county, has hereto set his hand and affixed 
Its corporate seal duly attested by the secretary thereof the day and year above 
written. 

"[SeaL] Richard Rees, Pres't. 

"John Humphrey, Sect'y. 

"For and In considération of one dollar, paid by Charles R. McConkey, the 
receipt of which is hereby aeknowledged, the Peach Bottom Slate Company, 
of Harford county, hereby agrées to extend the time for acceptance of the 
foregoing ofCer from April 15th to May 15th, 1889. In testimony whereof the 
président of the said the Peach Bottom Slate Company, of Harford county, 
has hereto set his hand and afflxed its corporate seal, duly attested by its 
secretary, this eighteenth day of March, A. D. 1889. 

"[SeaL] Richard Rees, Pres't. 

"John Humphrey, Sect'y. 

"And, further, for and in considération of one dollar paid by Charles R. 
McConkey, the receipt of which is hereby aeknowledged, the Peach Bottom 
Slate Company, of Harford county, hereby agrées to extend the time for ac- 
ceptance of the foregoing offier by said Charles R. McConkey or his heirs and 
assigns nntll Deeember 20th, 1889, and unless accepted before that time shall 
be utterly null and void. In testimony whereof the président of the said the 
Peach Bottom Slate Company has hereto set his hand and afHxed its corporate 
seal, duly attested by the secretary thereof, this 14th day of October, 1889. 

"Richard Rees, Président. 
"John Humphrey, Sect'y. 

"And, further, for and in considération of one dollar paid by said Charles R. 
McConkey, the receipt of which is hereby aeknowledged, the Peach Bottom 
Slate Company, of Harford county, hereby agrées to extend the time for ac- 
ceptance of the foregoing ofEer by said Clîarles R. McConkey or his heirs an3 
assigns, until February the 6th, 1890, and unless accepted before said time 
shall be utterly null and void. In testimony whereof the président of the said 
the Peach Bottom Slate Company, of Harford county, has hereto set his hand 
and affixed its corporate seal, duly attested by the secretary thereof, this 21st 
day of Deeember, 1889. 

"[Seal.] Richard Rees, Président. 

"John Humphrey, Secretary." 
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— That plaintifE was to secure other parties to furnîsh ail or part 
of the purchase money mentioned in said option, and was to receive 
a commission of 5 per cent, if the sale was made under it. That 
before February 15, 1889, plaintiff had secured an option upon a cer- 
tain pièce of land called the "Coleman Tract" (adjacent to the de- 
fendant's property, the slate vein then being worked by défendant 
extending into said Coleman land), the same being in the following 
words, viz.: 

"Lebanon, Pa., December 17, 1888. 
"Mr. Charles R. McConkey, Peach Bottom, Pa.— Dear Sir: Confirming con- 
versation of last week, I agrée to sell to you or your assigns our Harford 
county slate tract for eleven thousand seven hundred dollars ($11,700.00). 
Tliis offer to remain open untU June Ist, 1889, after which date it becomes void. 
"ïours, truly, Robt H. Colemaiu" 

— That plaintiff, after securing thèse options, endeavored to interest 
people in the same, and to raise the money required to pay for them 
so that they could be worked together. That defendant's option 
was renewed from time to time until Febrnary 6, 1890, without be- 
ing accepted. That in the fall of 1889 the agreement as to com- 
missions was changed so that plaintiff was to hâve |5,000 as com- 
missions, provided he raised the money and took the property. 
That on Febrnary 8, 1890, the following paper was executed, viz. : 

"Eeceived, Delta, Pa., February 8th, 1890, from Charles R. McConkey one 
thousand dollars on account of the purchase money to be pald under an agree- 
ment between the Peach Bottom Slate Company, of Harford county, and the 
said McConkey, bearing date February 15th, 1889, and upon the payment of 
one thousand dollars additional, on or before February 20th, inst, and the bal- 
ance of the cash payment specifled in said agreement on. or before April 7th, 
1890, and bave the crédit payment fuUy secured, as specifled in said agree- 
ment, the Peach Bottom Slate Company, of Harford county, hereby agrées to 
sell, transfer, and deliver to said McConkey or his assigns ail the real estate 
held by said company, with the improvements, fixtures, machinery, and tools 
located thereon, together with the capital stock thereof, to wit: one thousand 
shares of the par value of one hundred dollars each, amounting to one hundred 
thousand dollars, according to the terms of said agreement. In the event of 
said McConkey or his assigns failing to make payments as aforesaid, then the 
Peach Bottom Slate Company, of Harford county, reserves the right to dé- 
clare the payments already made forfeited to it, and this agreement null and 
void. In testimony whereof the président of the said the Peach Bottom Slate 
Company, of Harford county, has hereto set his hand and afflxed its corporate 
seal, attested by the secretary thereof the date above written. 

"[Seal.] Richard Rees, Président. 

"John Humphrey, Secretary. 

"Delta, Pa., Feby. 8th, 1890. 
"Received from Charles R. McConkey one thousand dollars, as above stated. 
"Ç1,000. ■ John Humphrey, Treas." 

— That the second payment called for was paid, and following re- 
ceipt given, viz.: 

"Delta, Pa., Feby. 20th, 1890. 
"Received from Charles R. McConkey one thousand dollars for second pay- 
ment as stated in the foregoing agreement. 
"?1,000. John Humphrey, Treas." 

— That the $2,000 mentioned in said receipts was actually paid on 
the dates specifled. That about 12 days after that option had ex- 
pired the following agreement was entered into: 
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"This agreement, made and concluded by and between the Peach Bottom 
Slate Company, of Harford county, Maryland, hereinafter called the party of 
the flrst part, and Charles K. McConkey, of York county, Pennsylvania, here- 
inafter called party of tne second part, witnesseth: That the said party of 
the first part, for and in considération of the sum of two thousand dollars in 
hand paid, by the said party of the second part, at or before the exécution 
hereof, the reeeipt whereof Is hereby acknowledged, does hereby grant to said 
party of the second part, his heirs and assigns, an option for sis months, from 
and after the seventh day of April, A. D. 1890, to purchase ail the real estate 
now held by said company in Harford county, Maryland, together with the 
improvements, flxtures, machinery, and tools now located thereon, or used in 
connection with the business of said company, under the name of the 'Peach 
Bottom Slate Company of Harford county.' And the party of the second part 
does hereby agrée to pay to the party of the first part hereto the f m'ther sum 
of flve thousand dollars, within one month from the 7th day of April, A. D. 
1890. And the said party of the flrst part does further covenant and agrée by 
thèse présents that in case the said party of the second part does within the 
said time of six months from and after the 7th day of April, A. D. 1890, exer- 
cise his right of option, and agrée to take and accept the said land and proi)- 
erty, then upon the further payment of the sum of twenty-eight thousand dol- 
lars ($28,000.00) lawful money to be paid upon the exécution and delivery of 
the conveyance hereinafter mentioned, the said party of the first part does 
hereby, for itself, its successors and assigna, covenant and agrée to grant and 
convey to the said party of the second part, his heirs and assigna, the said 
described land and property, when requested so to do, and shall deliver a prop- 
er, good, and sulficient deed In fee simple therefor, and upon the delivery of 
said deed, the party of the second part hereby agrées to make, exécute, and 
deliver, or cause to be made, executed, and delivered, to the party of the flrst 
part hereto, a flrst mortgage on said property, in the sum of thirty thousand 
dollars ($30,000.00), payable within flve years from the date thereof, with in- 
terest on said sum at the rate of flve per centum per annum, payable semi- 
annually, with the right to anticipate ail or any part of said thirty thousand 
dollars, which shall be duly credited on said mortgage; the said land and 
property to be free from ail incumbrances when conveyed by ihe party of 
the flrst part hereto, and title thereto to be good and merchantable and of rec- 
ord, and the examination of title and the préparation of deed to be made by 
the said party of the second part, and to be prosecuted with due diligence from 
and after his détermination to take and accept the said land and property. 
Wltness the hands and seals of the parties hereto, dated this 19th day of April, 
A. D. 1890. 

"[Seal.] The Peach Bottom Slate Company, of Harford Countv 

"By Richard Rees, Près. 
"Charles R. McConkey. [Seal.] 

"Attest: 

"John Humphrey, Secty. 

"Witnesses: 

"M. H. Houseman. 
"W. F. Walworth." 

— That the two previous payments were accepted as part of the 
considération mentioned in that agreement, and that nothing waa 
said at that time about forfeiting said payments, but that thev were 
considered as payments on the purchase money. That nearly a week 
subsequently to April 19th, plaintiff, at the request of Mr. Hum- 
phrey, the secretary of the company, wrote and signed the following 
paper: 

"Delta, Pa., April 19, 1890. 

"To Whom it may Concern: I do hereby déclare and aflirm that in the mat- 

ter of a certain agreement this day concluded between the Peach Bottom Slate 

Company, of Harford county, as party of the flrst, and myself as party of the 

second, part, it is fully understood, and I hereby consent, that in the event of 

v.68F.no.8— 53 
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the failure to avall myself of the option to purchase the property on the 7th 
day of Octobér, 1800, as therein agreed, ail payments made prior to said 7th 
day of October, 1890, shall be forfelted to the said Peach Bottom Slate Com- 
pany, of Harford county, Maryland. Chas. R. McConkey." 

— That the $5,000 payment was made May 7, 1890, as appears by the 
following receipt, the draft mentioned therein being paid in dne 
course : 

"Received, Delta, Pa., May 7tli, 1890, from Clias. R. McConkey, a draft on 
W. F. Walworth, of Cleveland, Oliio, for five thousand dollars, which, when 
paid, will be In fuU for payment of thiS date as per agreement of April 19th 
fût 
"Ï5,000. John Humphrey, Treas. Peach Bottom S. Co. of H. Co." 

— That under the agreement of April 19, 1890, plaintifE continued 
his efEorts to obtain the balance of the purchase money, and some 
time in June or July, 1890, he notiûed Mr. Eees, the defendant's 
président, and Mr. Humphrey, its secretary, that he had sueceeded 
in getting people to subscribe the necessary money to the stock of 
a corporation which was to be formed and organized for the purpose 
of buying and operating the defendant's property and the Coleman 
tract, and that he would be ready to take the property. That he 
then employed an attorney to examine the title to the property, 
and that subsequently the défendant and its stockholders executed 
a deed for its property, mentioned in the option, conveying the same 
to the plaintiff on the terms therein stated, but that such deed was 
never delivered. That about the time such deed was ready, plain- 
tiff told defendant's président that some of the parties who were to 
hâve joined him in the purchase had dropped out, and the matter 
would be delayed somewhat, but that he would go to work and get 
others, to which said président replied: "Go to work and get oth- 
ers." That plaintiff endeavored to get othors to take the place 
of the parties who had dropped out, and continued so to do to the 
knowledge of defendant's ofiQcers untU July, 1892. That in the spring 
of 1891 plaintiff prepared a prospectus, of which there were several 
copies, one of which he showed to defendant's président, and that 
it read as follows: 

"The Old Peach Bottom Slate Company, of Harford county, a corporation, 
chartered In Maryland, with an authorized capital of $150,000, has secured 77 
acres of valuable slate lands in Harford county, Maryland, containing very 
eitensive deposits of slate, from which are made the celebrated 'Peach Bot- 
tom Rooflng Slates,' in quality unexcelled by any in the world. The lands are 
located on the Une of the Baltimore & Lehigh Rallroad, near the boi-ough of 
Delta, Pa., about half way between the cities of Baltimore and Yorli. There 
is a quarry in successful opération, with a good equipment of machinery, 
producing flve thousand squares of roofing slate annually, which can be in- 
creased to from thlrty to flfty thousand squares, if desired, and operated for 
many years without exhaustlng the supply. An increase of the product to 
only three times its présent proportions will enable the company to pay 
large dividénds on its capital stock, from the profit in the manufacture. Tbe 
properties cost $77,000, of which there may remain for flve years at five per 
cent, interest $30,000; requiring to pay for lands $47,000. It is proposeà to 
secure a full paid capital, $75,000, of which, after payment of lands, $47,000, 
there will remain $2S,000, for addltional machinery and working capital for an 
enlarged opération. About two-thirds of the capital stock has been subscribed 
by parties in the neighborhood In blocks of from one to ten thousand dollars 
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«ach. The subscribers to the stock hâve the greatest confidence In tiie success 
of the Company, and cheerfully recommend it to the considération of those de- 
sirlng a profitable investment, belleving that an examination of the properties 
will more than conflrm auy statement made conceming it." 

—That the Old Peach Bottom Slate Company, of Harford county, 
referred to in the prospectus, was a corporation formed practically 
by plaintiff some time in 1890 to take this property of the défendant 
and the Coleman tract and operate the two properties. That the 
^77,000 mentioned as the cost of the two properties in the pro- 
spectus, was made up of |65,000 to be paid for defendant's property 
and 111,700 to be paid for the Coleman tract. That the reason why 
plaintiff made the cost of the Coleman property $12,000 was that 
"when I flrst presented the matter and told them the cost of the 
Coleman tract was $11,700, every one said, "we will call it $12,000 
in round numbers," so plaintiff put it at $12,000 in the prospectus 
to make it an even sum, but explained to nearly every one that the 
property cost "nearly $77,000." That this prospectus was shown 
to the président of the défendant some months after the deed had 
been prepared, and that said président knew what properties were 
included in the $77,000. That plaintiff, in the spring of 1891, and 
later, had negotiations known to the offlcers of the défendant with 
varions parties looking to getting money to complète the purchase 
and payment of the balance of the money. That he kept the prés- 
ident and secretary of défendant advised as to whom he had inter- 
ested in the matter, and took, at various times, parties of gentle- 
men to the quarries. That the président of défendant always went 
around and showed thèse gentlemen the properties, and explained 
what the resources of them were. That Mr. Hill, of Baltimore, 
came up in February, 1891, and the président of the défendant met 
him and showed him through the quarries and over the Coleman 
tract. That in April or May, 1891, several parties came up with 
the same object with Thomas A. Hays. That shortly after May,. 
1891, the railroad facilities were poor, and plaiatiff said to the prési- 
dent of défendant that he thought "we had better defer further ef- 
forts until the railroad company got into better shape; for the rea- 
son that if any parties were brought there the flrst question would 
be, 'What are the facilities for transportation?'" That the defend- 
ant's président agreed with plaintiff that it would be better to sus- 
pend opérations for the présent. That this condition of things con- 
tinued until winter came on. That winter is a very unfavorable 
time to show anyone the slate property, and no further effort was 
made until the spring of 1892. Then plaintiff resumed efforts. That 
the président of the défendant knew that plaintiff was working to get 
any one interested that he could. That in the fall of 1891 plaintiff 
received letters from Mr. D. P. Jones in regard to furnishing money 
to make up the balance of the $77,000 mentioned in the prospectus 
above set forth, to be paid for defendant's property and the Cole- 
man tract, and that plaintiflf showed the letters to the président of 
the défendant. That in the spring of 1892 plaintiff n<.'gotiated with 
Senator Baker, and with a party in Philadelphia. That the prési- 
dent of the défendant knew of thèse negotiations. That in addition 
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to the negotiations spoken of, which were known to the officers of 
the défendant, plaintiff saw Governor Jackson, of Maryland, in Peb 
ruary, 1891. That about that time he had an interview with Mr, 
Rose, of Harrisburg. That he met a number of gentlemen in Phila 
delphia and New York. That he went to Newport and Providence. 
E. L That he made several trips to Pittsburg, several to Philadel 
phia, several to New York, and a number to Baltimore. That, in 
fact, during what might be considered the proper season to work, 
after October 7, 1890, to July 15, 1892, there was not an interval 
of two weeks that he was not away seeing somebody in référence to 
thèse negotiations. That plaintiff spent his time and about $800 
by way of expenses in conducting the said negotiations. That thèse 
efforts of the plaintiff to secure the balance of the purchase money 
were practically continuous down to July 15, 1892, when they were 
euccessfuL That about Jnne 20, 1892, plaintiff received a letter 
from Mr. Coleman in which Mr. Coleman said that he had a cash ofler 
for the Coleman tract, and, unless plaintiff could dispose of it very 
soon, he would hâve to withdraw his option. Plaintiff showed this 
letter to the président of défendant and said : *1f this Coleman prop- 
erty passes out of my control, it will be impossible for me to get 
the people to take your property, because the Coleman property is a 
very important feature of the transaction." And plaintiff further 
said to the président of the défendant that he had his party, he 
thought, ready to take defendant's property, but that it would re- 
quire a few days, and plaintiff asked the président of the défendant 
tliat défendant should take the Coleman property, and hold it until 
plaintiff was ready to take the whole thing off its hands, and plain- 
tiff would then take the Coleman tract off defendant's hands, together 
with the defendant's property. That this proposition seemed to 
strike the président of the défendant favorably. That the same 
proposition was communicated to the secretary of the défendant, 
and seemed to strike htm favorably. That the same proposition 
was submitted to Col. Webster and Mr. Harlan, two directors of the 
défendant, Col. Webster being also a large stockholder, and Mr. Har- 
lan belng its counsel, and was finally accepted by défendant. And 
that the purchase of the Coleman tract was soon after made by de- 
fendant, at plaintiff's request, to enable plaintiff to get the balance 
of the purchase money for defendant's land, and then take the Cole- 
man tract, together with the defendant's property, off defendant's 
hands. That the option under which the Coleman tract was finally pur- 
chased is the option above mentioned, continued sometimes in writing 
and sometimes verbally, and that plaintiff never paid Mr. Coleman 
anything for it That a few days after the purchase of the Coleman prop- 
erty by the défendant, plaintiff met secretary of the défendant, who 
showed him a letter from Col. Webster asking him to come to Bel 
Air to see him. That plaintiff asked, "Were you down?" That the 
secretary of the défendant answered, "Yes." That plaintiff said, 
"What did you do?" That the secretary of the défendant replied: 
"Well, we want you to hâve the property, but we hâve an offer from 
another party, and we don't want to lose the sale of it. We want 
you to hurry up." That plaintiff therefore renewed his efforts, and 
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saw Mr. Smith of Wilkesbarre, who agreed to take the property, 
with. others, on July 15th. That on the 4th of July, plaintiff had an 
interview with Mr. Harlan, counsel for défendant, Mr. Bées, its prési- 
dent, and Mr. Humphrey, its secretary, and talked over the matter 
of the property. The plaintiff then, in response to the following 
questions, gave the following answers : 

"Q. State what oecurred. A. They came in there from a meeting whicli 
they had at Mr. Rees' house. Q. Came in -where? A. Came to the bank. Q. 
At Delta? A. Yes, sir. Q. Where you were? A. Where I was at their invi- 
tation. I received word Mr. Harlan was coming up and desired to meet me on 
the 4th of July, and they came in there and talJjed this matter over. Q. What 
matter? A. The matter of the property,— paying the balance of the purchase 
money. I told them that I thought I could get the money by the 15th of July, 
and they gave me to the 15th of July to consummate it. Q. Was anything 
else said? A. Mr. Harlan remarked, 'You are to get a commission, of .|5,000;' 
I said, 'ïes, a commission of $5,000 and the $7,000 which I hâve already paid 
you.' He said, 'Oh, that $7,000 was put in by speculators and lost.' I said, 
'Why, you knock the wind out of me.' I just felt as if the wind was knocked 
out of me, because it was the flrst intimation I ever had there was to be any 
forfelture. It had never been intimated in the sUghtest degree. Mr. Harlan 
reared himself up and said, 'Why, I am appalled to think you claim that 
$7,000.' The matter dropped then. We went away, and Mr. Harlan says, 
'Well, we will pay you the $5,000 commission, but the $7,000 is a matter for 
further considération.' With that they went out. That was the first intima- 
tion I had that they had any notion of asking the forfaiture of that money. Q. 
That was ail that was said? A. That was ail that was vital to the matter. Q. 
You say they gave you to the 15th to complète the contract and pay the bal- 
ance of the purchase money? A. Yes, sir. Q. What happened, then, on the ISthV 
A. I wrote a letter accepting thd properties, and had it served on Mr. Rees. 
Q. In the interview of July 4th, when you say you talked about the property, 
what property was it? A. It was the property o£ the Peacb Bottom Slate 
Company, of Harf ord county, together with the Coleman propei-ty, which I ex- 
pected to take off their hands at the price they had paid. Q. At your request? 
A. Yes, sir." 

And on cross-examination, in answer to the following questions, 
plaintiff gave the following answers: 

"Q. Now, Mr. McConkey, on the 4th of July, yesterday, you will remember, 
you said that in the bank Mr. Harlan and Mr. Kees and Mr. Humphrey verbal- 
ly extended your right, under the option of April 19th, from the 4th of July to 
the 15th of July; that is correct, isn't it? A. Yes, sir. Q. That is the option 
of the original Peach Bottom property? A. My understanding was this: that 
they extended the time for me to raise this money until the lôth of July; in 
other words, they gave me until that time to get it" 

— That the letter served on the président of défendant by the plain- 
tiff was as follows : 

"July 15th, 1892. 
"Mr. Richard Rees, Président of the Peach Bottom Slate Company, of Har- 
ford Coimty— Dear Sir: I hereby give you notice of my readiness to complète 
the purchase of the 'Slate Properties' and to enter into a mutually satisfactory 
arrangement as to the terms of payment of the balance of the purchase mon- 
ey, and the taking possession of the properties, to wit, the lands of the York 
& Peach Bottom Slate Co., of Harford Co., $65,000; the lands known as the 
"Coleman Tract," §11,700; subject to the following crédits, to wit: Seven 
thousand ($7,000) dollars paid your company on aecount of the purchase mon- 
ey, and five thousand ($5,000) dollars to be paid me by your company as a 
commission for effecting the sale of the flrst-mentioned lands, leaving a bal- 
ance of sixty-four thousand seven hundred ($64,700) dollars, thirty thousand 
($30,000) dollars of which will be secured by mortgage on the flrst-mentioned 
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lands, payable in five years, witb interesr at the rate of five per cent, per 
annum, and the remainder, to wlt, thlrty-four thousand seven hundred ($34,700) 
dollars, to be paid In cash as aforesaid. 

"Very respectfuUy, Chas. R. McOonkey." 

— That to that letter the following answer was received: 

"Bel Air, Md., July 16, 1892. 
"Charles R. McConkey, Esq., Delta, Pa.— Dear Sir: ïour letter of yester- 
day to Mr. Rees, in référence to piirchase of quarry property of the Peach 
Bottom Slate Co. bas been handed to us. The company bas no knowledge of 
any arrangement for the sale of the property upon the terms stated in your 
letter, and désires to négative most strongly the intimation of the existence of 
any such arrangement If your letter Is intended as a proposition for the pur- 
chase of the company's property, It cannot be entertained on account of the 
inadequacy of the price offered. 

"Yours, very truly, Harlan & Webster, 

"Att'ys for the Peach Bottom Slate Co." 

— That this answer was receired by plaintifE about July 16th. 
That about the 20th of July plaintiiï's horse ran away with him, and 
he met with a very severe accident. That soon after his recovery 
f rom this accident plaintiff went to Mr. Stewart, his lawyer, In York, 
Pa., who prepared another letter, which plaintiff copied and sent, 
as follows: 

"Delta, Pa., Sept. 13th, 1892. 
"Mr. Richard Rees, Près, the Peach Bottom Slate Co., of Harford Ce. Md. — 
Dear Sir: Referring to my agreement, dated the lOth day of April, 1890, with 
your Company to purchase ail the xeal estate then held by your company in 
Harford Co., Md., and which has been kept up until the présent time, I beg 
to say I am now prepared to take and accept the land and property therein 
mentioned in accordance with the terms of said agreement. You will please 
fumish me with the deeds and other papers necessary for an examinatlon of 
the title and the préparation of the deed, and you will also bave the property 
freed from ail incumbrance, so that I may be able to obtain a title in accord- 
ance with the terms of said agreement. Your immédiate reply and compll- 
ance will very much oblige me, as I désire to consummate the matter at once. 
"Yours, truly. Chas. R. McConkey." 

To that plaintiff received answer as follows: 

"Bel Air, Md., Sept. 15, 1892. 
"Charles R. McConkey, Esq., Delta, Pa.— Dear Sir: Your letter of 13t.h inst. 
to Mr. Rees, président of the Peach Bottom Slate Co., has been hanrted to us 
to answer. The company dénies that your option of April, 1890, has been kept 
up, and further dénies that any agreement is in force under which you bave 
the right to purchase ail or any part of its land. 

"Yours, very truly, Harlan & Webster, Att'ys." 

After that, plaintiff demanded the return of the money paid, by 
letter, as follows: 

"Delta, Pa., September 24th, 1892. 

"Richard Rees, Esq., Président the Peach Bottom Slate Co., of Harford Co., 
Md.— Dear Sir: In view of the refusai bf your company to perform its con- 
traet with me, as demanded in m y letter of the 13th inst. to you, and refused 
by letter of Harlan & Webster, your counsel, in their letter of the 15th inst, 
I now demand the return of the amount of seven thousand ($7,000) dollars paid 
on account of said contract and the interest thereon from each of said pay- 
ments, and also the remainder of five thousand ($5,000) dollars commission 
agreed to be paid me in said transaction, and on account of whicb I hâve 
received two payments aggregating flve hundred and thirty-eigbt 47-100 
($538.47) dollars. Your prompt compliance will oblige, 

"Very respectfuUy, Chas. R. McConkey." 
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To this plaintiff received answer as follows: 

"Bel Air, Md., Sept. 27, 1892. 
"Charles R. McConkey, Esq., Delta— Dear Sir: Your letter of 24th inst to 
Richard Rees, Esq., président of the Peaeh Bottom Slate Oo., of Harford Co., 
has been forwarded to us. The company stlU insists that It bas no subsisting 
agreement of any kind with you and respectfully déclines to eomply with the 
demand made in your letter. 

"Yours, truly, Harlan & Webster, Att'ys for Company." 

— That then plaintiff referred the matters to his attorneys, who 
brought suit that fall; but the case failed by reason of lack of 
jurisdiction in the Pennsylvania courts, and a short time afterwards 
this suit was brought in ilaryland. 

Plaintiff further testified that the président of the défendant, in 
the spring of 1891, agreed to take $3,000 of the stock of the new 
company formed by. plaintiff in order to help plaintiff raise balance 
of purchase money: that from February, 1889, to July, 1892, the 
quarries of the défendant were worked in about the same way 
they had been worked for years, as far as plaintiff could judge; 
that from October 7, 1890, to July 4, 1892, no one ever said anything 
to plaintiff about the forfeiture of the |7,000 paid. 

"Q. Did ever anybody connected wlth the company ask you to hurry to get 
ready to complète your purchase? A. No, sir. Mr. Humphrey, secretary of 
défendant, either sent me or handed me in an envelope, a copy of a letter that 
lie had received from Col. Webster, as follows: 

" 'Bel Air, Md., Oct. 11, 1890. 
" 'John Humphrey, Treas.— My Dear Sir: Mr. Walworth's letter to Mr. Ale- 
Conkey of 6th inst., a copy of which you kindly inclosed on lOth inst in réf- 
érence to contract for buying the quarry, is rather an unusual business com- 
munication. Of course we highly appreciate Mr. Walworth's good opinion tliat 
we are "fair-minded men," and "will accept the situation gracefully and gen- 
tlemanly," but we eertainly would like to be informed what the situation is 
that we are expected to accept. We hâve made a contract to sell a certain 
valuable property upon terms clearly stated. Does Mr. Walwoi-th propose to 
fulflU his contract, make his cash payment, now overdue, and take his deeds, 
and if so, when are we to expect the cash payments? I prefer that Mr. Wai- 
worth shall take the property, but must inslst that he must be either "off or 
on" without further delay. I trust you will make no other agreement for de- 
lay without my consent, as you are aware the delays in payment heretofore 
granted hâve been against my judgment of what were Sound business transac- 
tions. You are at liberty to show this letter to Mr. McConkey. 

" 'Yours, very truly, Edwin H. Webster.' 

"My recollection is that Mr. Humphrey handed me the envelope containiny 
the letter, and said, 'Hère is a copy of a letter which I received from Col. 
Webster.' He said nothing more. He made no comments on it I never heard 
it alluded to since. This was about two months before the deed was prepared 
by défendant. I saw Mr. Webster several times after that, possibly twice. 
I saw him in the latter part of February, 1891. He was retuming from Balti- 
more. He had been down, he told me, to see Mr. Hill, a gentleman, of Balti- 
more, that I liad had up there to look at the property some days previous. 
Mr. Webster told me he had missed seeing Mr. Hill. I told him I thought Mr. 
Hill was interested in the slate business, but he wished to satisfy himself 
about the profits of the business for the preceding five years, and that he had 
seen Mr. Humphrey, and the information he got from Mr. Humphrey was not 
satisfactory. The colonel said he thought he could make it clear to Mr. Hill 
that the company had made money, and that he would try to see him after- 
wards and hâve an Interview with nim on the subjeet. Q. Did he say any- 
thing about hurry then on your part? A. No, sir; not a word. Q. He knew 
Mr. Hill had gone up with you to look at the property with a view to going 
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In? A. Tes, sir; I told him that, and he knew it before, Q. And he never 
said anything to you then about hurry now or at any tlme after that? A. No, 
sir. Q. Was that the only intimation that they wanted you to hurry up, down 
to the 4th of Julyî A. That was the only intimation up to the time that I 
saw Mr. Humphrey, about June 29th." 

Plaintiiï further testifled that he had a conversation with Mr. 
Rees in his office, in which Mr. Eees said that, so far as he was con- 
cerned, he was perfectly willing that plaintiiï should hâve the prop- 
ertv, but that he was overruled by others, mentioning -'parties in 
Bel Air" and Mr, Benjamin Williams. That the secretary of the 
Company told plaintiff that he was perfectly willing plaintiff should 
hâve the property, and that when plaintiiï met Mr. Williams plain- 
tiff said, "Ben, Mr. Rees tells me that you objeeted to my having 
that property," and Mr. Williams replied, "Why, I never made any 
objection." Plaintiiï further proved by Mr. William T. Smith, a 
compétent witness, that he is and was, in 1892, a résident of Willces- 
barre, Pa. That he agreed with Mr. McConkey to furnish ail the 
money necessary to complète the payment of the money due défend- 
ant on account of plaintifE's purchase of its property, and that on 
July 15, 1892, he had the money ready in bank. That he would 
hâve furnished ail the money necessary to pay for both defendant's 
tract and the Coleman tract, or if the plaintiff could not get the 
Ooleman tract he had the money ready which was necessary to pay 
the balance on the defendant's tract, and would hâve furnished it 
for that purpose. That he understood that plaintiff was to hâve 
an interest in the company to be formed to work the quarry, and 
that some parties who lived near the plaintiff Were to hâve an in- 
terest. He had also mentioned the matter to some friends of his 
own in Wilkesbarre who might also hâve taken an interest, but 
that he stood ready to take the balance of the stock, whatever it 
raight be, and pay the balance of the price. Plaintiff further 
proved by Thomas Hill that he went up to defendant's quarry in 
/anuary or Pebruary, 1891, at the instance of the plaintiff, to look 
at the land of thé défendant and the tract of land adjoining, called 
the "Coleman Tract," with a view of furnishing a part of the money 
necessary to pay for the two tracts and operate the quarries; that 
he was met by the président of défendant and by Mr. Humphrey; 
that the président of défendant walked around with him, showed 
how the slate was gotten out, and the extent of the property, etc.; 
that la ter he called on Col. Webster to get further information, but 
failed to see him then; that in response to that call Col. Webster 
called upon him in the city, but did not iind him in; that subse- 
quently, . however, he either saw Col. Webster or heard f rom him in 
regard to the profits of the concern. Plaintiff further proved by 
Thomas A. Hays, a compétent witness, that at plaintifl's request he 
endeavored to interest parties to go in with plaintiff, with a view 
to building up a stock company to take and operate the quarries 
on defendant's land together with the Ooleman tract; that on May 
13, 1891, witness went to the quarries with Messrs. D. H. Rice, Alex. 
M. Pulford, and Alex. Bell; that on May 26, 1891, witness went 
with Messrs. John S. Hays and L. Z. Dell and Alex. M. Fulford; 
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that on June 22, 1891, witness went wità Messrs. J. F. Grifflth and 
Wm. J. T. Eiley; that the président of the défendant met witness 
and Lis party on each trip and showed them through the whole 
manufacture of slate from beginning to end; that he knew why 
the parties had corne up, and showed them around as if he were in- 
terested. Plaintiff further proved by Robert L. Jones, a compétent 
witness, that he went with plaintiff in February, 1891, to see Gov- 
ernor Jackson to get him to take stock in the new company plaintiff 
was trying to organize; that after that witness spoke to the président 
of the défendant about the matter, and the président of the défend- 
ant said that he would take a certain number of shares, probably 
13,000, and that Mr. Williams would take some; that the tracts 
which plaintiff proposed to operate with this new company were 
the tract owned by défendant and also the Coleman tract; that wit- 
ness had a conversation with the président of défendant at defend- 
ant's quarry, and he thinks in the fall of 1891, after the prési- 
dent of défendant had signifled his intention to take stock in 
the new company, and in that conversation the président of the 
défendant said, upon witness pointing out to him a good showing of 
slate, that he, defendant's président, was saving that for the new 
company, that in July, 1892, witness among others had agreed with 
plaintiff to f urnish the balance of the purcbase money and to take 
this property. Plaintiff was among the stockholders. Mr. Smith, 
of Wilkesbarre, was to furnish most of the money, That witness 
taJked very often with the président of the défendant, but never 
heard of the negotiations between plaintiff and défendant being 
broken off, and never heard of plaintiff's money being forfeited, or 
any claim made by defendant's président that it was forfeited. 
Plaintiff further proved by Watson A. McLaughlin, a compétent 
witness, that in the fall of 1891, Humphrey D. Humphrey, the man- 
ager at the quarry of défendant and one of its stockholders, told 
him that the défendant had sold the quarry and had received $7,- 
000 on it in part payment from the plaintiff, and that they expected 
the new company might take it every day. Plaintiff also proved by 
the same witness that he had offered plaintiff |1,000 for his option 
on the Coleman tract, but that plaintiff had refused the offer. 
Plaintiff further proved by Stevenson A. Williams, a compétent wit- 
ness, that he is an attorney at law at Bel Air, Md.; that some time 
in the summer of 1890 he was employed to examine the title to de- 
fendant's property, and that he some months afterwards drew the 
deed before mentioned to plaintiff; that about the time of the exé- 
cution of the deed witness examined the minutes of the défendant 
and found some fault with them, and Mr. Harlan then had them 
corrected; that witness never notifled any one connected with the 
défendant that plaintiff had abandoned the tract and it was "off" ; 
that plaintiff never said anything to him to that effect; that some 
time after the deed was executed, probably six months afterwards, 
witness remembered seeing Col. Webster and asking him what had 
become of the McConkey matter, and Webster had replied that "Mc- 
Conkey was still working at it, and he hoped he would get through, 
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that the company felt safe because they Lad |7,000 in hand, and 
they could forfeit that whenever they wanted to; that he did not 
give witness to understand at ail that it had been f orfeited. On the 
contrary, witness understood that he was anxious for Mr. McConkey 
to succeed with it; quite anxious that he should succeed in organiz- 
ing a company that could pay up the balance of the money. Plain- 
tiff then offered the minute bock of the défendant and read there- 
f rom the f ollowing minutes : 

"Harford County, June 3rd, 1890. 
"The board of dlrectors tnet. Présent: Richard Rees, président; ,Tohn Hum- 
phrey, secretary; Benjamin Williams; and Edwin H. Webster. The président 
and secretary reported that they had, on April 19th, 1890, closed an option 
with Charles R. McConkey, of ïork county, for the sale of the whole slate 
quarry, flxtures, and machinery at and for the sum of $65,000.00,— for a con- 
sidération of $2,000.00 theretofore paid in cash, $5,000.00 to be paid within 30 
days from April 7th, 1890; the option to stand for six months from said Ttb 
April, 1890, within which time $28,000.00 addltional is to be paid in cash, and 
upon a satisfactory deed being fumished by the company a mortgage for 
$30,000.00 is to be given for the balance of the pmchase money to run 5 years, 
interest at 5 per cent,, payable semiannually. with right to said McConkey or 
his assigns to antlcipate the payment of any part thereof, and if said option is 
not availed of ail payments made to be forfeited to the company. And that 
the said McConkey has since paid the said sum of $5,000.00. Upon motion of 
Edwln H. Webster the action of the président and secretary was ratiiied, and 
the président was directed to report the facts to the stockholders' meeting. 
The directors' meeting then adjourned, Richard Rees, Prest. 

"John Himiphrey, Secretary." 

Extract from minute book: 

"Harford County, June 3rd, 1890. 
"The adjourned annual meeting of the stockholders of the Peach Bottoni 
Slate Company, of Harford county, was held this day at the company's office 
at the quarries. Benjamin WlUiams in the chair, and John Humphrey, secre- 
tary. The secretary and treasurer submitted the annual statement of the af- 
faira of the company, which was directed to be reeorded. The président re- 
ported that an option had been elosed with Charles R. McConkey for the sale 
of the whole quarry, machinery, and tools, at $65,000.00 (ail other assets of the 
company were reserved), said option to stand for six months from April 7, 
1890, and that $7,000.00 had been paid on account, ail payments to be forfeited 
if the option is not availed of as set out In the agreement which was read to 
the meeting. Upon motion of Edwln H. Webster the action of the directors 
was ratified. Upon motion, the stockholders' meeting was adjourned. 

"Benjamin Williams, Chairman. 

"John Humphrey, Secretary." 

Extract from minute book: 
I ■ "Harford County, December 2nd, 1890. 

"General stockholders' meeting of the Peach Bottom Slate Co., of Harford 
county, was held this day. Mr. Webster then ofCered the f ollowing resolution, 
which was unanimously adopted: Resolved, that the sale of om* slate quarry, 
its real estate and machinery thereon, as heretofore made by the board of 
directors to Charles B. McConkey, and according to the terms heretofore re- 
ported, be approved and ratified, and that the board of directors are hereby 
instructed to make a proper deed to said McConkey, upon his payment of the 
balance of the cash payment now due and the exécution of a mortgage for 
the balance of the purchase raoney. Upon motion of Edwin H. Webster, the 
stockholders' meeting adjourned Untll Tuesday, December 23rd, 1890. 

"John Humphrey, Secretary." 

PlaiptifE further proved that thèse were the only minutes in which 
the name of Mr. McConkey or the matter of any business transaction 
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in which he was interested were found. The défendant then ofîered 
évidence to support the issues on its part joined. Both plaintiff 
and défendant asked the court for certain instructions to the jury, 
which are setforth in the record, but which, in the view that we take 
of this case, it will not be necessary for us to consider. 

Did the court below err in directing the jury to retum a verdict 
for the défendant? We think that the contract of April 19, 1890, 
was an option for the sale of defendant's property, which gave the 
plaintiff six months from April 7, 1890, in which to complète the 
purchase on the terms therein set forth. Ail the agreements and 
the extensions thereof made prior to said contract by the parties 
thereto relative to the property mentioned therein were then null 
and void, and the new agreement of that date was entered into. By 
it the plaintiff was to pay $65,000 for the property, as follows: |2,- 
000 in hand, |5,000 within one month from April 7, 1890, |28,000 
upon the exécution and delivery of the deed, and $30,000 to remain 
as a flrst mortgage on the property, but with the understanding that 
the #2,000, which had been paid under former contracta, and the f 5,- 
000 then provided for, were to be considered as payments for the 
privilège of the option, that were to be forfeited to the défendant 
in case the plaintiff failed to avail himself of the option to pur- 
chase by the time mentioned in said agreement. That this was the 
understanding between the parties to the contract is clearly sliown 
by the papers signed by the plaintiff of the same date as the option, 
but shown by the testimony to hâve been executed a few days later. 
It was under this contract the money was paid by plaintiff, and for 
the violation of which by défendant he claims the right to recover 
in this action. The plaintiff, before October, 1890, did verbally notify 
the défendant that he would be ready to take the property, but he 
took no step that would bind him to do so, and the matter still re- 
mained optional with him. He had the title examined and the deed 
prepared, which was duly executed by défendant and ready for 
delivery in December, 1890. The defendant's stockholders duly 
ratiâed the contract of sale and directed the deed to be delivei'ed 
upon the payment of the balance of the cash payment and the ex- 
écution of a mortgage for the balance of the purchase money. But 
the plaintiff at this time was unable to comply with the terms 
of his contract for the reason that "some of the parties who were 
to go in • * * had dropped oxit." Certainly the défend- 
ant to that time had done everything that it was roquired by the 
agreement to do, and it was then ready to deliver the deed, and 
would hâve done so but for the plaintiff's failure to pay the pur- 
chase money then due. It is insisted that the défendant extended 
the time in which the plaintiff could purchase the property. How 
was such extension made? Certainly not by written agreement nor 
by any verbal arrangement that was to remain in force for any deâ- 
nite time. The plaintiff claims that when he notifled the défendant 
that he would be ready to take the property the effect was to create 
a contract of sale, which was recognized by défendant and admitted 
by its stockholders in gênerai meeting, as shown by the minutes 
thereof, which, it is said, also satisfy the requirements of the statnte 
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of frauds. We do not ând that the facts justify siich a conclusion. 
The plaintiff at no time contracted to take the property. He did 
not agrée to avail hiniself of the option lay the notification he made, 
uniess the parties with whom he was negotiating provided the money. 
If they dropped out he was to go with them. The fact that the de- 
fendant, acting by its ofificers, did encourage the plaintiff in his 
efforts to induce others to take the place of those who had with- 
di'awn their subscriptions, and did assist him in his endeavors to con- 
summate his scheme of purchase, while going to show defendant's 
willingness to sell and convey the property, after the . expiration of 
the time limit fixed in the option, must not be construed as binding 
it in such a manner as to prevent it f rom withdrawing its indulgence 
at any time it saw proper, and treating the option as inoperative 
because of the plaintiff's failure to comply with it. By the plain- 
tiff's own évidence it is shown that he was notifled by défendant, 
considerably over one year after the deed had been executed, that 
the matter relating to the option and purchase must be closed, at 
which time he suggested the 15th day of July, 1892, as the day he 
would be ready, to which the défendant assented. It is plain that 
plaintiff did not tender himself ready on that day to take the prop- 
erty mentioned in the agreement of April 19, 1890, and it is 
equally clear that when he did (on the ISth day of September, 1892) 
tender himself ready to talce it the défendant was under no obliga- 
tion to convey the property to him. On this point the court below, 
in charging the jury, used the following language, which we quote 
approvingly as applicable to this case: 

"The défendant replled that there was not any agreement then In force. It 
may be admltted that In an ordinary contract of purchase and sale, in which 
seven thousand dollars had been paid on account of a purchase amounting to 
sixty-five thousand dollars, that under thèse circumstances, which the plaintifC's 
évidence tends to prove, the money paid on account of such a contract could 
be recovered bacls. But this is not an ordinary contract, for by its express 
terms the seven thousand dollars was forfeited when the plaintiff failed to 
complète his purchase In December, 1890. The only meaning of the words 'to 
avail himself of his option to purchase the property,' must be to pay for it 
according to the stipulation as to the terms of payment reasonably constmed. 
The reàsonable time for payment expired when the deed was ready in De- 
cember, 1890, and after that he was entitled to further time only by the in- 
dulgence of the défendant, an indulgence which could be wlthdrawn, and which 
I think must be held to hâve been witbdrawn by the notice that the transac- 
tion must be closed by July lôth." 

We conclude that, on the facts in évidence and the law applicable 
to them, it was proper for the court to direct the jury to retum the 
verdict it did. It is not necessary that we consider tiie instructions 
tendered and refused other than as they hâve been disposed of by 
the conclusion just announced. The judgment of the court below 
is aflârmed. 
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POLK COUNTY NAT. BANK v. FOOTE COMMERCIAL PHOSPHATE CO. 

(Circuit Court of Appeals, Fifth Circuit June 4, 1894.) 

No. 366. 
Lbasb— Conditions. 

One T. leased certain lands to F. for 20 years by an instrument wliicli 
provided tliat the lessee should construct on the premises a phospliate- 
mining plant wlth a daily capaelty of not less than 100 tons, within fiye 
months from the exécution of the lease, wlth the right, under certain cir- 
cumstanees, to extend tlils tlme to eight monttis. It was also provided 
that the lessee should pay the lessor a royalty of 50 cents per ton on phos- 
phate mined, and that, immedlately on completlon of the plant, a monthly 
payment of $125 should begin, which should be made to protect the lessor 
from stoppages for certain causes, and should be credited on royalty ac- 
count. F. assigned the lease Immediately, and the assignée took posses- 
sion and erected a phosphate-minlng plant, but of less than 100 tons daily 
capaelty, though how much less dld not appear. Eeld, that the provision in 
the lease as to érection of the plant was not a forfelture bearing condition, 
such as to authorlze the grantees of the lessor to oust the tenant as one 
holding after the expiration of his right. Per McCormick, Circuit Judge, 
and Bruce, District Judge. Pardee, Circuit Judge, dissenting. 

In Error to the Circuit Cîourt of the United States for the Southern 
District of Florida. 

This was a proceeding under Eev. Bt Fia. § 1690, by the Polk 
County National Bank against the Foote Commercial Phosphate 
Company to eject the défendant from certain lands. Judgment was 
rendered in the circuit court for the défendant Plaintiff brings 
€rror. Affirmed. 

H. Bisbee and C. D. Einehart, for plaintiff in error. 
Frank Clark, for défendant in error. 

Before PAKDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

McCORMICK, Circuit Judge. This proceeding was begun May 
5, 1894, under section 1690 of the Revised Statutes of Florida, which 
provides that if any person shall enter or shall hâve entered in a 
peaceable manner into any lands or tenements, in case such entry is 
lawful, and after the expiration of his right shall continue to hold 
the same against the right of the party entitled tothe possession, 
the party so entitled, whether as tenant of the freehold, tenant for 
years, or otherwise, shall be entitled to the like summary remedy 
at any time within three years after the possession shall so hâve been 
withheld from him against his consent. The déclaration follows 
the statutory form. The answer is: First, that the said plaintifl 
is not entitled to the possession of the real estate described in said 
complaint; second, that this défendant holds possession of said 
property under a valid lease for a term of years, which said lease was 
at the time of the flling of said complaint, and still is, in force and 
•effect; third, that the holding of possession of said property by 
the défendant is légal, and under claim of légal right. The lease 
relied on in the foregoing answer is as follows: "This indenture, 
made and entered into on this the 26th day of November, A. D. 
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1892, by and between Judson H. Tatum, a bachelor, of tbe county 
of Polk and state of Florida, party of the first part, and herein- 
after called the lessor, which expression shall include his lieirs 
and assigna where the context so requires or admits, and Eichard R. 
Foote, also of said county and state, party of the second part, here- 
inafter called the lessee, which expression shall include his execu- 
tors, administrators and assigns, where the context so requires or 
admits, witnesseth: Whereas the said lessor is the owner in fee 
simple of certain phosphate lands situate, lying, and being in the 
county of Polk and state of Florida, and more particularly described 
as follows, to-wit: The southeast quarter of the northwest quarter; 
the east half of the southwest quarter; the northeast quarter of the 
northwest quarter; the west half of the southeast quarter, less ten 
(10) acres in the southeast corner of the southwest quarter of the 
southeast quarter, and beginning at the southeast corner of the 
southeast quarter of the northwest quarter, and running thence east 
four and ninety-hundredths (é^^/ioo) chains, thence north twenty 
(20) chains, thence west four and ninety-hundredths (é'^/ioo) chains, 
and thence south twenty (20) chains to the place of beginning, — ail 
of said described land being in section twenty-two (22), and township 
thirty (30), south of range twenty-flve (25) east, and containing in 
the aggregate two hundred and forty (240) acres, more or less. 
And whereas the said' lessor is desirous of leasing said described 
lands to the said lessee and his assigns for a term of twenty (20) 
years, for the purpose of mining, preparing for market, and shipping 
phosphates and other minerais therefrom, on the terms and con- 
ditions hereinafter set forth and agreed upon. Now, therefore, in 
considération of the sum of one dollar in hand paid to the lessor by 
the lessee, the receipt of which is hereby acknowledged, and of other 
valuable considérations hereinafter mentioned to be done and per- 
formed, the said lessor doth hereby lease and démise unto the said 
lessee, his executors, administrators, and assigns, the aforesaid 
described property for a term of twenty (20) years from the date 
hereof, on the terms and conditions hereinafter set forth. First. 
The said lessee or his assigns shall, within flve (5) months from 
the date hereof, hâve erected and completed on the said described 
property a modem phosphate mining and drying plant, with a daily 
capacity of not less than éne hundred (100) tons. That on the 
completion of said plant the said lessee, or his assigns or représenta- 
tives,, shall immediately commence the opération of mining said 
phosphate, and continue the same so long as the said phosphate can 
be found on the said property in quantity and quality to suit the 
market during the term of this lease; and that work shall be com- 
menced on such plant within sixty (60) days from the date of this 
instrument. Be it understood, however, that if, from providential 
or other causes not arising from the négligence of the said lessee, 
such plant shall not be fully completed and in opération within 
said fi ve months' time from the date hereof, and he or his assigns 
are in good faith endeavoring to complète the same, then, and in 
that event, the said lessee and his assigns are to hâve three (3) 
months' additional time in which to complète said plant in accord- 
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an ce with, the above description of the same. Second. That for 
eacli and every long ton of two thousand two liundred and forty 
(2,240) pounds of piiosphate mined, cleaned, dried, and prepared for 
market from tlie said property, a royalty of âfty cents per ton sliall 
be allowed and paid to tlie lessor as owner of said lands, on account 
of and in compensation of said lease. The said payments to be 
made every two months, commencing two months after the plant 
bas been put in opération, as aforesaid, and continuing every two 
months thereafter until the expiration of said lease, or until no more 
phosphates can be found on said property in paying quantifies and 
qualifies to suit the market. Third. For the purpose of facilitating 
a just and équitable settlement between the parties hereto, the 
lessee shall always, on request, fumish to the lessor duplicate bills 
of lading from the railroad company, or from any other mode of 
transportation, as well as duplicate accounts of sale, showing what 
phosphate bas been mined and shipped from the said property dur- 
ing the two months to be then settled for, which bills of lading and 
accounts of sales shall be accepted and conclusive as a basis of settle- 
ment between the parties hereto. It is, however, understood and 
agreed that said lessee is to pay, as aforesaid, at the end of each 
period of two months the sum of fifty cents per ton royalty for each 
and every ton shipped to market during said period of two months; 
and for each and every ton mined and housed by said lessee during 
any two months, and for any reason not marketed during that time, 
he is to pay to the lessor thereon the sum of twenty-flve cents per 
ton, and shall not be required to pay the remaining twenty-flve cents 
per ton until such time as that said phosphate so mined and stored 
shall be duly marketed. Fourth. Immediately upon completion of 
said plant, a monthly payment of one hundred and twenty-flve 
($125.00) dollars shall be made at the expiration of every month by 
the lessee to the lessor, and continued during the existence of this 
lease, and shall be credited on royalty account. It is agreed that this 
monthly payment shall be made to protect the lessor against stop- 
page of Works, occasioned by a depressed market for phosphates, or 
breakage of machinery, or any other reasonable cause, and be made 
as part compensation of said lease, and to be credited on royalty ac- 
count, as above stated. Fifth. It is hereby agreed that said lessee 
and his assigns and représentatives may at ail times during the 
term of said lease hâve the sole and exclusive right to mine and de- 
velop the phosphates and other minerais on said lands, together 
with the right of ingress and egress into and over said lands, with- 
out any hindrance whatever, with the right to build tram or rail- 
ways or macadamized or other roads in, upon, and through said 
lands, and to erect ail necessary buildings and machinery for the pur- 
pose of mining, preparing, and manufacturing said phosphates or fer- 
tilizers, and to do and perform ail and singular such other acts and 
things as may be necessary or useful in properly carrying on and con- 
ducting thereon the business of phosphate mining. And it is f urther 
understood and agreed that said lessee and his assigns shall hâve 
the right to use, free of cost, such timber and wood and other build- 
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ing materiaJs f ound on the property as may be required for constnict- 
ing the plant or any of its works, roadways, bridges, buildings, etc., 
and to maintain or repair the same, or in building any addition 
thereto; and shall also hâve the right, free of cost, as aforesaid, to 
use such wood and timber for fuel in carrying on the business of 
mining, cleaning, drying, storing, and shipping said phosphates, and 
also for building side tracks, switches, tramways, in connection with 
or for the use of said business, and for any other purpose connected 
with or for the beneflt of said mining opérations. Stxth. The ma- 
chinery, tools, buildings, and appurtenances thereto, shall remain on 
the said described property until the provisions of this lease are com- 
plied with. Seventh. It is also agreed and understood that the les- 
sor hereby binds himself and agrées to sell to the said lessee or his 
assigna the said described real estate at any time within twenty-three 
(23) months from the date hereof at the priée of two hundred (|200.00) 
dollars per acre, and to make, exécute, and deliver to the said lessee, 
upon the payment of said sum per acre, a good and sufflcient war- 
ranty deed of conveyance in and to the said property; and in the 
event that said lessee or his assigns should désire to purchase the 
said property with eleven (11) months from the date hereof, at the 
price named, then the lessor agrées that ail sums theretofore paid 
as royalty shall be considered and credited as a part of the pur- 
chase money of said described lands. Eighth. It is mutually under- 
stood and agreed that this lease, with ail its rights, privilèges, and 
obligations, may be sold, assigned, and transferred to any individual, 
syndicate, or corporation, for the purpose of carrying into effect 
the objects herein enumerated." Three days after the making of the 
above lease it was assigned to the défendant in error. Seven months 
after granting the lease the lessor sold the 240 acres of land covered 
by the lease to one Warren Tyler, and conveyed the same to him by 
deed for a recited considération of |36,000 cash to him in hand paid. 
In this deed no express référence is made to the lease in question, 
but on the same day (June 30, 1893), by a separate instrument at- 
tested by différent witnesses, the lessor, Tatum, assigned and trans- 
ferred to Warren Tyler ail of Tatum's interest in the lease contract. 
This transfer recites that five other named parties hâve specified in- 
terests in the lease contract which Tatum does not assign- More 
than six months after thèse last-named transfers, on January 15, 
1894, Tyler transferred by quitclaim deed ail of his interest in t!ie 
240 acres to the Polk County National Bank, the plaintiff in error. 
On the trial, the plaintiff having put in évidence the lease and the 
conveyances of the land and the written instrument assigning the les- 
sor's interest in the lease contract above referred to, introduced in 
évidence testimony tending to show that the défendant took posses- 
sion of the lands and premises described in the first contract men- 
tioned in the said first bill of exceptions (the lease), and tending to 
establish that it erected a phosphate mining and drying plant on 
the said property; and the plaintiff also oflered in évidence testi- 
mony tending to establish that the phosphate mining and drying 
plant erected on the said land did not hâve a daily capacity of 100 
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tons. The trial judge directed a verdict for the défendant. Five 
errors are assigned, but the connsel for the plaintifO, in the outset of 
his argument, says that the only point in this case in controversy is 
the construction of the language of the lease. The contention of the 
plaintiff is that it is such a conveyance or contract on condition that 
the failure to fully perform the condition within eight months from 
the date of the contract, or certainly within a reasonable time from 
that date, worked a forfeiture of the contract, and the lessor or his 
assigns can maintain this statutory proceeding against the lessee in 
possession. It is clear that this contention would carry us beyond 
the express words of the instrument of lease. This is not a case 
where there has been no performance or attempt to perform. The 
record shows that the lessee did enter upon the premises and erect 
a phosphate mining and drying plant before the institution of thèse 
proceedings. It does not show exactly when this plant was erected, 
but against plaintiff's contention it is fair and safe to assume that 
this was done within the eight months allowed by the instrument. 
The proof tended to show that the plant erected did not hâve "a 
daily capacity of not less than 100 tons"; but, for ail that appears, 
and for ail that plaintiff's contention seems to care, it may hâve a 
daily capacity of 99 tons. The lessee was not bound to make a daily 
output of 100 tons. He was not bound under ail conditions to make 
any daily output, but, for named causes or other good cause, might 
stop opération altogether, and be liable during such time for $125 
a month as advance payment on royalties to begin from the com- 
pletion of the plant. It is urged in argument that this would never 
begin if the plant was never completed. The fallacy of this sugges- 
tion is manifest. The controversy hère is whether the provision is a 
forfeiture bearing condition or is a covenant, and not whether the 
lessee was bound at ail, but whether he was bound under the pen- 
alty the plaintifiE seeks to inflict. Even if the construction contended 
for by the plaintiff was tenable, considering only the terms of the 
instrument, a court of law would find, in the subséquent dealings of 
the lessor and of his assigns, suiBcient ground to hold that the letter 
of the bond had been waived. The judgment of the circuit court is 
afiQrmed. 

PARDEE, Circuit Judge, dissenting. 



TOWN OF DARLINGTON v. ATLANTIC TRUST CO. 
(Circuit Court of Appeals, Fourth Circuit May 28, 1895.) 

No. 118. 

Evidence— Mémorandum on Public Record. 

A mémorandum. Indorsed upon the assessment roU of a municipal cor- 
poration^i to the effect that the property of a corporation, not ineluded iu 
any constitutional or statutory exemption, is exempt from taxation, is In- 
compétent to prove that it Is in fact exempt. 
8, Samb — Account Books of Municipal Corporation. 

The account boolîs of a municipal corporation are not public records in 
such a sensé as to make their contents évidence, and the lieeper of such 
v.68F.no.8 — 54 
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books Cannot testify tp facts appearing from tïiem, without laying the 
same foundation as in the case of prlvate books, and showing that the 
entries are of the character that can be given In évidence by the party 
making them. 

3. Municipal Corporations— Railroad Aid Bonds— South Carolisa Consti- 

tution. 

The législature of South Carolina has power, under article y, s S, ot tne 
constitution of the state, providing that it may permit municipal corpora- 
tions to assess and collect taxes for eoi-porate purposes only, to authorize 
such corporations to issue bonds to aid in the construction of railroads. 

4. Same— Limit of Indbbtedhess. 

The charter of a town, permitting it to issue bonds in aid of the con- 
struction of raih-oads to any amoiint, is not in conflict with article 9, § 17, 
of the constitution of South Carolina, limiting the Indebtedness of munici- 
pal corporations to 8 per cent, of their taxable property, since the pro- 
vision of the charter vs^ill be held to operate only within the constitutional 
limit 

5. Taxation— Refukd of Taxes. 

A statute providing that a large part of the taxes paid by a certain class 
of persons shall be refunded to them does not hâve the elïect of exempting 
the property of such persons from taxation, so as to reduce the amount of 
taxable property upon whieh a limit of indebtedness is to be compuled. 

6. Same— Failure to Make Assessment in Time. 

A municipal corporation cannot dispute the validity of an assessment 
made by its ofiicers, on the ground that it was not completed and flled 
vs-ithin the statutory time, so as to invalida te an indebtedness based upon 
such assessment. 

In Error to the Circuit Court of the United States for the Dis- 
trict of South Carolina. 

This was an action by the Atlantic Trust Company against the 
town of Darlington, S. C, to recover the amount of certain coupons 
eut from bonds of the town. The circuit court, upon a trial by the 
court without a jury (63 Ped. 76), gave judgment for the plaintifif. 
Défendant brings error. Afflrmed. 

J. E. Burke (Henry A. M. Smith, on the brief), for plaintifE in 
error. 

Augustine T. Smythe (Sullivan & Cromwell, on the brief), for de- 
fendant in error. 

Before FULLER, Circuit Justice, GOPF, Circuit Judge, and SEY- 
MOUR, District Judge. 

GrOPP, Circuit Judge. The town of Darlington, in the state 
of South Carolina, acting by its may or and board of aldermen, who 
had been duly authorized so to do, on the 22d day of April, 1890, 
made an agreement with the Central Carolina Land & Improvement 
Company, by which that company bound itself to construct and 
equip a railroad that should be acceptable to the railroad commis- 
sioners of the state of South Carolina, from Sumpter, via Darling- 
ton, to Bennettsville; and in considération thereof the town of Dar- 
lington agreed to turn over to the said land and improvement com- 
pany, upon the completion of the railroad, the bonds df said town 
(due 30 years after date, bearing 5 per cent, interest per annum) 
a,t the rate of $2,000 per mile (not including sidings and side tracks), 
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and also to convey to that company a certain tract of land located 
in Darlington, containing 24 acres, for the use of said railroad, and, 
in addition, to exempt the railroad company from ail taxes to be 
assessed for the period of flve years from its completion, and also 
to pay the one-half of ail expenses incurred in obtaining the right 
of way for said railroad to the town of Bennettsville. On the 23d 
of April, 1890, an additional agreement between the same parties 
relative to the same matter was entered into, by which 80 of the 
bonds described in the first contract, of |1,000 each, with certain 
other securities amounting to $5,000, were deposited in escrow with 
the American Ix)an & Trust Company of New York, which bonds 
and securities, or so much of the same as should be proper, were te 
be delivered to the Central Carolina Land & Improvement Company 
upon the performance by it of the first-mentioned agreement, which 
was to be evidenced by the certiflcate of the railroad commissioners 
of the State of South Carolina; it also being provided that, should 
any of said bonds and securities so deposited remain in the hands 
of such loan and trust company, after the land and improvement 
company has been paid the fuU sum due it, such excess should be 
returned to the town of Darlington. The bonds were duly executed 
by the town, and deposited with the loan and trust company accord- 
ing to the terms of the agreement referred to; and afterwards, by 
an agreement between the same parties, dated April 1, 1891, the 
Atlantic Trust Company was substituted in the place of the Ameri- 
can Loan & Trust Company, the bonds and securities being turned 
over to it. 

The charter of the town of Darlington con tains the following 
provisions : 

Sec. 17. That the said mayor and aldermen shall annually appoint three citi- 
zens of said town to assess the value of real estate for taxation; and said as- 
sessors, before entering upon their work, shall take an oath to fairly and im- 
I)artially assess each pareel of real estate in said town, and a report in writinK 
of the assessment as made by them shall be signed by said assessors, and the 
same filed In the office of the clerk of said town within. a period of ten days 
next ensuing upon the date of their appointment to assess the real estate of 
said town. 

Sec. 29. That the said mayor and aldermen may, for the purpose of In- 
ternai Improvements, borrow money, issue bonds or scrip therefor, bearing not 
a greater Interest than 7 per cent, payable at such times as they may think 
advisable, and payable out of the taxes and incomes of said town, provlded 
said principal of bonds and scrIp shall at no time exceed Ç5,000, except for 
the purpose of aldmg m the construction of railroads; and for that purpose the 
said mayor and aldermen may issue bonds or scrip In any amount; provlded, 
further, that the right to Issue said bonds or scrip shall exist only in the ma- 
jority vote of the town, as hereinafter provlded. That no one shall be entltled 
to vote on said question, unless he or she is the owner of property within the 
corporate limlts of said town, and has returned and paid taxes on $100 worth 
of property the year immediately prevlous to said votlng, and on each $100 
worth of property so returned or paid for, the person or persons shall be en- 
tltled to one vote. The manner of holding said élection shall be provlded for 
by the town councll of said town; it is also further provlded that the tlme, 
manner and form, of payment of said bonds or scrip, shall be provlded for by 
tlie town council of said town, and that no bond shall be sold for less thàn its 
par value. 
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The constitution of the state of South Oarolina contains the fol- 
lowing provision: 

Article 9, § 17. No bonded debt hereafter incurred by any county, municipal 
corporation or political division of this state shall ever exceed eight per cent- 
um of the assessed value of ail the taxable property thereln. 

The town council of Darlington, on January 31, 1890, appointed 
the board of assessors, as authorized by section 17 of the charter. 
The board so appointed, made the assessment for the year 1890, but 
made no return and flled no report of assessment within 10 days 
after its appointment, but dld file the same on the 28th of 
February, 1890. The assessment so made included the property 
of the Darlington Manufacturing Company, a corporation doing 
business in said town, and entitled to the beneflts of the provisions 
of section 169, subd. 23, Gen. St. S. 0., which reads as f ollows : 

Any person -who, sînce the Ist of January, 1872, bas invested, or may in- 
vest capital In the manufacture of cotton, woolen or paper fabrics, Iron from 
iron ores, and agrlcultural Implements, within this state, shall, for the period 
of ten years from the date of his investment, be entitled to receive from the 
treasury of the state, a sum equal to the aggregate amount of state, and, from 
the county treasurer, the aggregate amount of county taxes, less the tvro mills 
for school purposes; and from the treasurers of ail the municipal corporations, 
a sum equal to the aggregate amount of municipal taxes, which shall be levied 
and collected upon the property or capital employed or Invested directly in 
such manufactures or enterprises; net includlng herein the tax levied upon the 
land upon which the factories may be erected. The sum of money so to be 
repaid, to be fixed and determined by the comptroUer gênerai In accordance 
with the tax retums, the state tax to be paid by the state treasurer on his 
warrant, and the county tax by the county treasurer, under the order of the 
comptroller generaL 

By virtue of section 18 of the charter of the tovi^n of Darlington, 
the Personal property within the same is assessed for taxation by 
the clerk of the town upon the returns as made by the property 
owners. The aggregate assessment of the real and personal prop- 
erty located In said town made in February, 1890, was $1,119,685. 
Included in this aggregate was the property of said manufacturing 
Company, its real estate being valued at $70,000, and its personalty 
at $125,000, on which it was entitled to receive the refund of taxes 
provided for in said section 169. Excluding the property of such 
manufacturing company from the assessment roll, the total of tax- 
able property in the town for the year 1890 was $824,685. In April, 
1890, an élection was held under said section 29, and the resuit was 
in favor of issuing the bonds now in controversy, which were then 
duly executed and deposited, as before mentioned. Thereafter, 
upon the certificate of the railroad commissioners of the state of 
South Oarolina that the railroad had been completed as contracted 
for, bonds to the amount of $73,000 were turned over to the order 
of the Central Carolina Land & Improvement Company, for which 
that company delivered to the town of Darlington stock of the 
Charleston, Sumpter & Northern Eailroad Company of the par value 
of $73,000, as shown by that company's certificate of stock for 730 
shares. Said bonds were received by the Atlantic Trust Company, 
and held by it to secure the payment of a loan to the Central Oaro- 
lina Land & Improvement Company amounting to $75,000, wUich 
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said loan had been used by the last-named company in constructing 
said railroad. The town anthorities afterwards surrendered the 
certificate for 730 shares of stock, and received in lieu thereof an- 
other for 680 shares, and other certiflcates for the residue, made ont 
in the names of Tarions parties who had subscribed for the same, 
and who paid the town cash for the same, at the par value of the 
stock. This suit was brought by the Atlantic Trust Company to re- 
cover froni the town oî Darlington the sum due by it for the overdue 
and unpaid coupons of the bonds so issued and outstanding. The 
case was, by agreement of the parties, tried by the court without a 
jury, and judgment was rendered in favor of the plaintifE below for 
the sum of $6,873.60 and costs. The défendant below brings the 
case hère on writ of error. 

It appears from the Mil of exceptions that during the trial the 
défendant below offered to prove by the offlcial custodian of ita 
records that it was shown by the assessment roll bock of the town 
of Darlington that there was written thereon, below the total ag- 
gregate of the property subject to taxation in said town, a statement 
that the property of the Darlington Manufacturing Company, which 
was included in such aggregate, was "exempt from taxation," and 
that the court refused to permit such testimony to be given. The 
plaintiff in error insists that the court below erred in so doing. It 
is claimed that it is the duty of a party entering into a contract with 
a municipal corporation, relative to its bonds, to examine the oflBcial 
records of such municipality, in order to ascertain if the several re- 
quirements of the constitution and the laws hâve been respected. 
Hence the insistence that, in this case, it was shown by the rolls that 
the indebtedness to be incurred by the issuing of the bonds in suit 
would hâve exceeded 8 per cent, of the property of the town as as- 
sessed for taxation, — excluding the property of said manufacturing 
company, — and that the parties receiving such bonds are presumed. 
to hâve made such examination, and to hâve acted on the information 
so obtained. We will concède that in such cases great caution should 
be exercised, and that ail proper efforts should be resorted to by those 
dealing with municipal corporations to see that they act within con- 
stitutional and statutory limitations. Still, does it follow in this 
case that the situation claimed by plaintiff in error would hâve been 
shown to exist by the testimony so excluded? Will a statement of 
the character indicated — ^will an indorsement made by the town clerk 
on the officiai assessment rolls to that effect — serve to release the 
property so ref erred to from taxation? Can the provision of the 
constitution of South Carolina, by which only property used for 
municipal, literary, scientiflc, or charitable purposes is exempt from 
taxation, be rendered inoperative by such action on the part of the 
custodian of the records of the towns in that state? Certainly not, 
and the mère statement of such a proposition should be its own ré- 
futation. It follows that the court below did not err in excluding 
such testimony. 

It further appears that, pending the trial, the défendant below, 
during the examination of a witness who had testifled that he was 
the custodian and bookkeeper of the town ol Darlington, and who 
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then, had its officiai account books before bim, asked said witness to- 
State from such books tbe amount of tbe outstanding bonded in- 
debtedness of said town during tbe montb of April, 1890, and that on 
objection of the plaintiflE below tbe court refused to permit sucb 
question to be answered; tbat défendant below tben offered to prove 
by tbe same witness tbat tbe books before bim were tbe olHcial ac- 
count books of the town of Darlington, in bis.custody as the clerk 
of said town, and tbat the same were either in bis handwriting or 
in the handwriting of his predecessor in office, and then to show from 
the same tbe amount of such indebtedness of said town in January 
and in April, 1890, wbich testimony so offered was also refused by 
the court, and the refusai is now assigned as error. The books so of- 
fered were not public records in any such sensé as to make their con- 
tents évidence. There was no effort made to verify the entries, nor to 
lay the foundation required to authorize the witness to testify as to 
the entries not made by him. The party making part of the record 
was not produced, nor was his absence accounted for. It does not 
appear what part of the entries in the books were made by tbe wit- 
ness, nor when they were made, whether before or after the in- 
stitution of this suit, nor whether they were made with direct réf- 
érence to the défense of the same. Again, so far as the record dis- 
closes, the entries offered and excluded may bave been entirely of the 
character that cannot be given in évidence by the party in whose 
behalf they were made. It is well established that a private en- 
try in the books of a municipal corporation will fall within tbe rule 
applicable to private books, and cannot be given in évidence by the 
party by whose direction it was made. Dill. Mun. Corp. (4th Ed.) 
§ 304, note; 15 Am. & Eng. Eue. Law, 1076. It will be observed 
that the court below did not refuse to hear évidence tending to show 
what the actual bonded indebtedness of the town of Darlington was 
at the time mentioned, but declined only to let certain books be used 
for that purpose. We are of the opinion that the plaintiff in error 
bas not been prejudiced as to tbe merits of the case by the action of 
the court now complained of. The circumstances under which the 
évidence excluded was ofifered, and the record objected to was made, 
were, to say the least, unusual. The town was so situated that it 
was to its interest to show, not that it was free from debt, but that 
it was largely in debt; and tberefore tbe rule relied on as to ad- 
missions against interest, generally applicable, is ont of place in 
this instance. But, independent of this, as we see this case, the 
bonded indebtedness of Darlington in January and in April, 1890, 
was immaterial, so far as the issue to be determined by the court was 
concerned. The bonds were not issued in 1890, and in fact they did 
not become part of the indebtedness of the town until in August, 
1891, when they were delivered, when the debt was in fact incurred, 
and from which time it bore interest. The constitutional inhibition 
may bave existed in Appl, 1890, and not bave applied in August, 
1891. The indebtedness of the town as it existed in August, 1891, 
migbt bave been important and material, but that could not bave 
been shown by entries made in books relating to its debts existing in 
January and April, 1890.1 
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It is claimed that the court below erred in holding the act (20 S. 
C. St. at Large, 203) under which the bonds were issued to be con- 
stitutional, and it is insisted that the same is void, for the reason that 
it authorizes the issue of municipal bonds in aid of the construction 
of a railroad, when such authority, under the constitution of South 
Carolina, can only be given for corporate purposes. It is true that 
such législation can only be sustained by holding that the construc- 
tion of a railroad is in aid of the legitimate purposes of a municipal 
corporation, which, in substance, the court below found, and in which 
conclusion we concur. The constitution of South Carolina (article 
9, § 8) authorizes the législature to permit municipal corporations to 
assess and collect taxes for corporate purposes, and noue other. 
This question is no longer a doubtful one, as the uncertainties for- 
merly existing relative thereto hâve been removed by numerous ré- 
cent décisions of our courts of final resort. The législature can 
enlarge the powers of municipal corporations, as was done in the 
présent case; and it may also détermine what the corporate purposes 
are that it has authorized the municipality to exercise. Such a 
corporation is part and parcel of the govemmental power of the 
state. We quote approvingly from the opinion of the learned judge 
who decided this case below, as follows : 

"The législature may déclare that corporate purposes may be promoted by 
affording aid to a railroad. The unchanglng course of législation shows that 
this is a public purpose as well as a corporate purpose, and without question 
cities, towns, villages, and counties hâve again and again been clothed with 
this power. It is true that in Floyd v. Perrin, 30 S. C. 1, 8 S. E. 14, arguendo. 
the court says that counties hâve the right to aid in such construction because 
they hâve jurisdietion over highways, and a railroad is a highway. But streets 
In cities, towns, and villages are also highways. And, although the authority 
of the county over its highways ends at its boundaries, a county has the right 
to aid a railroad whose terminl are in other counties, perhaps In other states. 
Floyd V. Perrin, relied on in argument, does not décide that aid to a railroad 
cannot be a corporate purpose. That case only décides this: Towushlps in 
South Carolina belng mère territorial subdivisions of land, with no public duty 
or functioE whatever, no corporate or public purpose, an act declaring them 
corporations and permltting them to subscribe to a railroad is not constitu- 
tlonal. Why? Because, having no corporate purpose, the investment in rail- 
road stock could be used for no piu-pose whatever. Making them corpora- 
tions, authorlzhig them to invest in railroad stock, were but steps— incomplète 
eteps— to secure the constitutionality of the action. The législature should hâve 
given them a corporate purpose. This it did not do, and the whole thing was 
void. But cities, towns, villages, and counties bave well-defined corporate pur- 
poses which can be promoted by such investments. The existence of thèse 
•corporate purposes, and their promotion by aiding railroad enterprlses, glves 
them thelr constitutional character. As a conclusion of law, this act Is not in 
confllct with section 8, art. 9, of the constitution." 

The suprême court of South Carolina in State v. Whitesides, 30 
S. C. 584, 9 S. E. 661, said: 

"Now, railroads hâve been declared by the courts In most of the states, our 
own included, and by the suprême court of the tJnited States, as improVed 
highways, and therefore as much entitled to be aided by the taxing power as 
ordlnary highways. 1 Dill. Mun. Corp. (3d Ed.) § 158; Cooley, Const. Lim. (2d 
Ed.) c. 4. This may hâve been doubted once, and, if it was an open question, 
might still be doubted, but the décisions In that direction bave been so nu- 
merous and so uniform that, to use the language of Judge Dillon, 'if they hâve 
not termlnated doubt, they hâve at least eaded judicial discussion.' The sub- 
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ject-inatter, then, of thls act, was within the range of a publie purpose, and 
so far legitlmate; but It may be urged that the purpose hère, being conflned to 
mère townshlps, llmlted locallties, and not extending to the public at large, 
could not fall within the doctrine above. What is the meaning of the term 
'public'? This term is opposed to the term 'private,' and, according to the 
best lexicographers, means 'pertalnlng to or belonging to the people; relating 
to a nation, state, or community.' But to make a matter a public matter it 
need not pertain to the whole nation or state. It is suffleient if it pertalns to 
any separate or distinct portion thereof. or community." 

In the case of State v. Neely, 30 S. C. 604, 9 S. E. 664, tlie suprême 
court says: 

"The proposition that the construction of a railroad is such a public purpose 
as to warrant the levy of taxes to aid in building it is too well settled by the 
very decided weight of authority to admit of further discussion, although, if 
the question were an open one, its correctness might well be disputed. So, 
too, it seems to be settled by the weight of authority that the législature may 
not only delegate this power of levying taxes to aid in the construction of a 
railroad to municipal corporations, but may also, by the exercise of its orig- 
inal power of taxation, directly Impose such tax upon any territorial division 
of the state, to aid in the construction of a railroad supposed to be of spécial 
advantage to the people residing within such territorial division, provided a 
majority of those people hâve signified their assent to the imposition of such 
a tax." 

Ghief Justice Mclver, in his opinion in the case of Floyd v. Perrin, 
supra, says: 

"So, too, perhaps, the gênerai assembly, but for the fact that the constitu- 
tion (section 19, art 4) bas clothed the county commissioners with jurisdlction 
over roads, highways, etc., might hâve passed an act creating the township 
of Ninety-Slx a corporation, and investing it with the control and management 
of highways; and, as promotive of that eorporate purpose, might hâve invest- 
ed It with power to levy taxes to aid in the construction of a railroad, upon the 
doctrine, which, after much conflict of opinion, seems to be settled, that a 
railroad is a highway, and therefore a municipal corporation, charged with the 
supervision and control of highways, may be invested with power to aid in its 
construction." 

We conclude that the bonds were constitutionally issued, for a 
eorporate purpose comprehended by the charter of the town of 
Darlington, which also contained the power to carry that purpose 
into effect 

It is also claimed that section 29 of the charter of the town of 
Darlington is in conflict with section 17, art. 9, of the constitution 
of the state of South Carolina, for the reason that no limit is 
fixed in said section as to the amount in the aggregate of aid that 
can be given by the town towards the construction of railroads. 
But we think that in construing the statute or charter, the pre- 
sumption is that the législature intended that bonds might be issued 
to the full limit authorized by the constitution, — "in any amount" 
not prohibited by the organic law. If the said section of the char- 
ter and the requirement of the constitution alluded to can be 
reconciled, it must be done, and, in our judgment, there is no diifi- 
culty in doing so. 

It is also insisted that the assessment rolls of the real and Per- 
sonal estate within the town of Darlington for the year 1890 in- 
cluded such property owned by the Darlington Manufacturing Com- 
pany, and the claim is made that the real and personal property 
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of that Company were exempt from taxation, and should hâve been 
excluded from the amount on which the tax was levied; thus mak- 
ing the aggregate amount of the bonds issued a sum greater than 
the 8 per cent, limit mentioned in the constitution. But can the 
position assumed — that the property of that company was not liable 
to taxation by the town of Darlington — be maintained? We are 
unable to flnd any provision of the constitution under which such 
exemption can be justified. The said property was not useô for 
either municipal, educational, literary, scientiflc, religious, or char- 
itable purposes, and hence it was, by the express mandate of the 
organic law, subject to taxation, for the payment of ail debts con- 
tracted under authority of law. The town authorities had no 
power to release it, nor did they attempt to do so. On the con- 
trary, they assessed and taxed it. The statute cited (Gen. St. 1882, 
§ 169, subd. 23) does not authorize the omission of such property 
from assessment and taxation, but requires it to be duly taxed; 
and the fact that such enactment permits the subséquent return of 
the greater part of the taxes so levied and coUected is immaterial 
so far as the point we are now considering is concerned. The 
assessed value of the property of said company was properly in- 
cluded in the aggregate valuation of the property liable to taxation 
in the town of Darlington for the year 1890, and the court below 
did not err in so holding. 

The plaintiff in error insists that the assessment made by au- 
thority of the provisions of the charter of the town of Darlington, 
on which the levy of taxes for the year 1890 was based, was unlaw- 
ful, because not completed and lUed within the time allowed by 
said charter, but we think that, so far as the town itself is con- 
cerned, the contention is without merit. Those whose property was 
so assessed, who were required to pay the taxes, and who were 
familiar with the mode of making and returning the assessment, 
made no complaint, while the authorities of the town ratified the 
assessment, and conflrmed the legality of the return by laying and 
collecting the tax. It would not be proper to now permit those 
who so made the assessment, and who imposed, collected, and en- 
joyed the beneflts of the tax levied by virtue of the same, to ques- 
tion the validity of their own act. There are many reasons why the 
town of Darlington should be compelled to respect its obligations 
in respect to the bonds mentioned and the coupons now in sait, and 
no good cause has been shown why it should be permitted to falsify 
its own représentations, évade its liabilities, and involve others who 
liave made expenditures and investments on the faith of its re- 
peated promises and presumed honesty. 

The further and last objection to the validity of the bonds we 
now consider, although we hâve, in effect, disposed of it in connec- 
tion with other matters. It is insisted that the town of Darlington 
disposed of the bonds at less than their par value, which it is 
claimed was prohibited by the statute in such cases made and pro- 
vided; and also it is contended that such prohibition prevented the 
issue of the bonds in exchange for the stock of a railroad company. 
But the facts are, as shown by the évidence, that the proceeds of 
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the bonds applied to the construction of the road constituted a f und 
equal in amount to the full par value of the bonds, and also that 
for the stock sold by the town its treasury received in cash a sum of 
money equal to the par value of the Stock so sold. The statute 
authorized the town tô issue the bonds, and the railroad company 
expended in the construction and equipment of the road a sum 
from the proceeds of the bonds equal to their par value. It is, we 
think, clearly shown that the bonds were disposed of by the town 
at par. It is not for us to consider whether or not the subscrip- 
tion made by the town of Darlington, in its bonds, towards the con- 
struction of the railroad, was a profitable one. It had the right to 
subscribe, and the power to issue bonds. The road desired and 
contracted for has been built according to the terms of the agree- 
ment relating to the same, and is now in opération. The town has 
received the considération stipulated for when the bonds were is- 
sued, and is now enjoying the benefits of the same. The coupons 
offered in évidence were past due, and unpaid. The town of Dar- 
lington was liable for the same, and judgment was properly ren- 
dered therefor. The défense was without merit, and the judgment 
of the court below is afSrmed. 



HOLMES y. JUNOD. 

(Circuit Court of Appeals, Fifth Circuit. June 4, 1895.) 

No. 379. 

NESLIGENCB and CONTRIBtTTORT NEGLIGENCE — EVIDENCE — QUESTION FOR JuBY. 

In an action to recover damages for a Personal injury sustalned by a 
workman by being crushed under an elevator, where there was évidence 
tendlng to show that the boy runnlng the elevator and Other agents of 
défendant had been warned to stop it, held, that the questions both of négli- 
gence and contributory négligence were for the jury. 

In Error to the Circuit Court of the United States for the Eastern 
District of Ix)uisiana. 

This was an action by J. L. Junod against D. H. Holmes to recover 
damages for personal injuries sustained by being crushed under an 
elevator while working in the elevator shaft of defendant's building. 
At the trial, before the case was given to the jury, défendant moved 
the court to direct a verdict in his favor, which motion was denied. 
The jury returned a verdict for plaintiff in the sum of |1,500, and 
judgment was entered accordingly. Défendant brings error. 

E. H. Farrar, B. F. Jonas, E. B. Kruttschnitt, and Hewes T. Gurley, 
for plaintiff in error. 

Charles Louque, for défendant in error. 

Before PAEDEE and McCOEMICK, Circuit Judges, and BEUCE, 
District Judge. 

PAEDEE, Circuit Judge, delivered the opinion of the court. 
The évidence in the case tended to show that the boy in charge 
of the elevator and other agents of the plaintiff in error were warned 
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that the défendant in error was to be put to wotk in the elevator 
shaf t to do the painting required by the Schneider contract, and that 
assent was given to the proposai to stop running the elevator while 
said painting was being done. Whether this, with the other circum- 
stances shown, was suf&cient notice to the plaintiff in error to charge 
hini with négligence in permitting the elevator to be run, whereby the 
défendant in error was injured, was a proper question for the jury. 
Onthefacts, reasonable men might not draw the same inferences as to 
négligence. See Eailway Co. v. Ives, 144 U. S. 408, 417, 12 Sup. Cl. 
679; Gardner v. KaUroad Ck»., 150 U. S. 349, 361, 14 Sup. Ct. 140. 
The same may be said with regard to the question of contributory 
négligence on the part of the défendant in error, as the évidence 
tended to show that he did take certain précautions to protect him- 
self from running the elevator before entering upon the work. While 
it is true that from previous expérience of the défendant in error 
while working in the same elevator shaft, as well as from the nature 
of the work, it may be said that the défendant in error knew the 
danger of the occupation and assumed the risks thereof, yet it cannot 
be said that he also assumed the risk of négligence on the part of the 
plaintiff in error, and whether the plaintiff in error was guilty of 
négligence, as said above, was a question proper to be determined by 
the jury. Tor thèse reasons, we are of opinion that the refusai of 
the trial judge to instruct the jury to flnd for the défendant in error 
on the grounds assigned was not erroneous. This refusai being the 
only error assigned, the judgment is affirmed. 



METCALF v. CITÏ OF WATERTOWN. 

(Circuit Court of Appeals, Seventh Circuit. July 10, 1895.) 

No. 233. 

1. Pkactice— Second Appbai, — Judgment on Mandate. 

Where the judgment or decree in a case, upon the mandate of an appel- 
late court, détermines questions not covered thereby, it is subject to re- 
view, by appeal or writ of error, In the proper appellate court. 

2. Judgment — Inteeest — Spécial Finding. 

Upon trial of a case by the court without a jury, the court made a spécial 
finding of facts from whlch the amount then due the plaintiff for prin- 
cipal and Interest, if he was entltled to recover, could be computed, but 
gave judgment for the défendant. The suprême court, on error, reversed 
the judgment, and directed the entry of juûgment for the plaintiff on the 
finding. The statute of Wisconsin, where the case arose (Rev. St. § 2922), 
allows the recovery of interest on a verdict until the entry of judgment. 
Beîd, that the plaintifC was entitled to hâve Interest computed, to the time 
of entry of judgment on the mandate of the suprême court, upon the whole 
amount of principal and Interest due him at the time the finding was made. 

In Error to the Circuit Court of the United States for the Western 
District of Wisconsin. 

This was an action by Eliab W. Metcalf against the city of Water- 
town, Wis., on a judgment. The case was twice carried to the su- 
prême court on érror. See 9 Sup. Ct. 173, 128 U. S. 586, and 14 
Sup. et. 947, 153 U. S. 671. A judgment having been entered on 
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tlie mandate of tlie suprême court on the second appeal, tHe plajntiff 
now brings error to this court Reversed. 

Charles E. Monroe and F. G. Winkler, for plaintifE in error. 
Harlow Pease, for défendant in error. 

Before WOODS, JENKINS» and SHOWALTEE» Circuit Judges. 

WOODS, Circuit Judge. The plaintiff in error brought this ac- 
tion in June, 1883, against the appellee, the city of Watertown, Wis., 
to recover the amount due on a judgment rendered against that city 
in the circuit court of the United States for the district of Wisconsin 
on the 8th day of May, 1866, in favor of Pitkin 0. Wright for the 
sum, with costs, of $10,207.83, of which judgment the appellant 
claimed by means of certain assignments to hâve become the owner. 
The amended déclaration contained the necessary averments con- 
cerning the citizenship of the parties and of the successive ownera 
of the judgment to give the court jurisdiction. See Metcalf v. 
Watertown, 128 U. S. 586, 9 Sup. Ct 173. The city ansvrered, 
denying the complainant's ownership of the judgment, and asserting 
the 10 years' statute of limitation; and, issue having been joined, 
and a jury waived by written stipulation, there was a trial by the 
court, which on the 2d day of August, 1889, made and flled a spé- 
cial finding and conclusions of law. The facts were found in full 
conformity with the averments of the déclaration, including the 
statement of the recovery of judgment by Wright, as alleged, 
"against the said city of Watertown, upon the 8th day of May, A. 
D. 1866, for the sum of ten thousand one hundred and fifty dollars 
and forty-six cents (|10,150.46) damages, together with the sum of 
flfty-seven dollars and forty cents (|57.40) costs and disbursements 
of the action, amounting in ail to the sum of ten thousand two hun- 
dred and seven dollars and eighty-six cents ($10,207.86), in an action 
at law upon contract," with the added statement that the "action 
was commenced on the 29th day of June, 1883, and not before, and 
was not commenced within ten years from the time the cause of 
action herein accrued." The conclusions of law stated were, in 
substance, that the cause of action, not having accrued within 10 
years before suit, was barred by the statute of limitation, and the de- 
fendant entitled to judgment. Accordingly, on the same day, judg- 
ment was given, which afterwards, upon writ of error, the suprême 
court reversed, holding that the 10-years bar constituted no défense, 
and ordering that the cause be remanded, "with a direction to enter 
judgment for the plaintiff on the flnding." Metcalf v. City of 
Watertown, 153 U. S. 671, 14 Sup. Ct. 947. The opinion and formai 
mandate, containing the customary command, "You, therefore, are 
hereby commanded that such exécution and further proceedings be 
had in said cause, in conformity with the opinion and judgment of 
this court, as, according to right and justice, and the laws of the 
United States, ought to be had, the said writ of error notwithstand- 
ing," were filed in the circuit court June 19, 1894; and a motion then 
and there made for judgment on the mandate was argued by coun- 
sel, and submitted, but not determined until August 25, 1894, when. 
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after rêver sing its former judgment, the court gave the plaintiff 
judgment for the sum of $10,207.86, stated to be "the amount claim- 
ed in the complaint herein," with interest at 7 per cent, from May 8, 
1866, to April 1, 1893, and at the rate of 6 per cent, from that time, 
amounting to $20,074.68, which, with other items of costs, amount- 
ing to $148.29, made the aggregate sum of $32,430.83, for which 
judgment was entered. Afterwards, at the same term of court, on 
the 17th day of September, on motion of the plaintiff, the record 
in respect to the hearing of the motion for judgment on the mandate 
was amended, to show that on the 19th day of June, 1894, the plain- 
tifE's attorney presented to the court a draft of judgment proposed 
for entry, which is set out in f ull, and which, if granted, would hâve 
given tiie complainant $35,685.73, exclusive of the said sum of 
$148.29 costs, obtained by Computing interest on the original judg- 
ment to the 2d day of August, 1889, when the plaintiff was erron- 
eously denied judgment for the amount then due, namely, $26,809.23, 
and Computing the interest on that sum, to the date of the judg- 
ment; that the attorneys for the défendant objected to the proposed 
entry, and the court, having taken the matter under advisement, 
afterwards denied the motion, and ordered that judgment be given 
as it was flnally entered, "to which orders the plaintiff excepted so 
far as they disallowed his claim for interest on the accuroulated in- 
terest due on the 2d day of August, 1889." 

Though not suggested at the hearing, the question has arisen 
whether this case is properly hère. Assuming that in the particu- 
lar complained of the judgment of the circuit court is erroneous, 
is the remedy by writ of error, or by an application to the suprême 
court for a mandamus to compel the entry of a proper judgment? 
There are many cases in which the suprême court has entertained 
and recognized aa proper appeals and writs of error prosecuted for 
the purpose of correcting supposed errors in carrying into effect its 
mandates in prior appeals. We cite: Himely v. Rose, 5 Cranch, 
313; Browder v. McArthur, 7 Wheat. 58; The Santa Maria, 10 
Wheat 431, 442; Sibbald v. U. S., 12 Pet. 488, 491; 8tory v. Living- 
ston, 13 Pet 359; West v. Brashear, 14 Pet. 51; Mitchel v. U. S., 
15 Pet. 52; U. S. v. Possatt, 21 How. 446; Railroad C!o. v. Soutter, 2 
Wall. 510; Ex parte Morris, 9 Wall. 605; Supervisors v. Kennicott, 
94 U. S. 498; The Lady Pike, 96 U. S. 461; Stewart v. Salamon, 97 
U. S. 361; I-inckley v. Morton, 103 U. S. 764; Ames v. Quimby, 106 
U. S. 342, 1 Sup. et. 116; Clark v. Keith, 106 V. S. 464, 1 Sup. Ct. 
568; Chaffin v. Taylor, 116 U. S. 567, 6 Sup. Ct. 518; Tyler v. Magwire, 
17 Wall. 253, 290. In the case of The Lady Pike the opening sen- 
tence of the opinion is: 

"Second appeals wlU lie In certain cases wliere it Is alleged that the mandate 
of the appellate court has not been properly executed." 

In Stewart v. Salamon it is said: 

"An appeal wlU not be entertained by this court from a decree entered în 

the circuit or other Inferlor court in exact accordance with our mandate 

upon a previous appeal. Such a decree, when entered, is in effect our decree, 

and the appeal would be from ourselves to ourselves. If such au appeal is 

. taken, however, we wlU, upon the application of the appellee, examine the de- 
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crée entered, and, if it conforms to the mandate, dismiss the case with çosts. If 
It does not, the case will be remanded, with appropriate directions for the 
correction of the errer. The same nile applies to writs of error. This is not 
Intended to Interfère with any remedy the parties may hâve by mandalmus." 

See, aJso, the dissenting opinion in that case. In Hinckley v. Mor- 
ton it is said : 

"Second appeals hâve always been allowed to bring up proceedings subsé- 
quent to the mandate, but not settled by the terms of the mandate itself." 

In Ex parte French, 91 U. S. 423, the suprême court had reversed 
a judgment for the défendant upon a spécial iinding of facts which 
did not cover ail the issues, "with instructions to proceed in con- 
formity with the opinion"; and, upon the flling of the mandate in the 
court below, the case was set down for a new trial, whereupon the 
plaintifE applied to the suprême court for a mandamus directing 
judgment in his favor upon the finding. This the court denied, 
holding that the circuit court was precluded by the mandate only 
from adjudging in favor of the défendant upon the spécial facts 
found, and that "in ail other respects" it was "at liberty to pro- 
ceed in such manner as, according to its judgment, justice may re- 
quire." In Groves v. Sentell, 13 C. C. A. 386, 66 Fed. 179, the cir- 
cuit court of appeals for the Fifth circuit, instead of dismissing the 
appeal for lack of jurisdiction, afftrmed the decree below because it 
was in conformity with the mandate of the suprême court. In the 
case bef ore us, it is to be observed that the question for what sum 
judgment phould be gîven was not bef ore the suprême court, and its 
mandate left the circuit court at liberty, not only to make the com- 
putation of interest, but to détermine the rule or principle by which 
the computation should be governed. The judgment granted was 
the flrst détermination by any court of the présent dispute, and is, 
we think, subject to review in the same manner as if it had been the 
first judgment in the case. Under the act of March 3, 1891, there- 
fore, the case is properly in this court. 

In respect to the merits, we are of opinion that the amount of the 
judgment should hâve been determined on the basis proposed by the 
appellant. The direction of the suprême court was "to enter judg- 
ment for the plaintiff on the finding." That means the finding of 
facts, as distinguished from the conclusions of law, which were an- 
nulled by the décision of the suprême court. By section 649 of the 
Revised Statutes the finding of the court upon the facts, when a 
jury is waived, whether it be gênerai or spécial, bas the same effect 
as the verdict of a jury. In this instance the finding was spécial, and' 
therefore should be given the same effect as a spécial verdict The 
finding would be more nearly complète, technically, if, in addition ta 
the date and amount of the judgment, it contained a statement of the 
amount of interest accrued to the date of the finding, or of the en- 
tire sum due; but that is certain which can be made certain, and it 
is a matter of computation to détermine on the finding, as it is, the 
amount which was due and for which the plaintiff was entitled to 
judgment when the érroûeous judgment for the défendant was en- 
tered. If the finding contained an erroneous statement of the en- 
tire sum due, it would not ho canti-ollincr. and indgment would be 
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given upon a corrected computation. The want of a computation^ 
when the basis for making it is given, is of no more signiflcance. 
The case, therefore, is the same as if the finding of facts Lad con- 
tained the additional statement that the entire sum due on the judg- 
ment was $26,809.23. That is the finding, équivalent to a verdict, 
on which the suprême court declared the plaintifE entitled to judg- 
ment See Ft. Scott v. Hickman, 112 U. S. 160, 5 Sup. Ct. 56. If 
interest is to be allowed at ail, it must be on that sum. It cannot 
be on the cause of action or judgment sued on, because pro hac vice 
that is merged in the finding. Whether or not interest shall be 
allowed upon a verdict for the time intervening before judgment 
is always a question of local law. Association v. Miles, 137 U. S. 
689, 11 Sup. Ot. 234, and cases cited. It is allowed in Wisconsin by 
section 2922 of the Revised Statutes of the state, which reads: 

"When tlie judgment Is for the recovery of money, Interest from the time of 
the verdict or report until judgment is flnally entered, shall be computed by 
the clerk and added to the costs of the party entitled thereto." 

Whether it be added to the costs or to the principal sum found 
due is, of course, amatter of form merely, not affecting substantiaJly 
the rights of either party. Stephens v. Magor, 25 Wis. 533. The 
provision of section 2894a of the Revised Statutes of Wisconsin to 
to the effect that unless the successful party shall enter and perfect 
judgment within 60 days after the filing of the finding or verdict, 
the failure or neglect shall be deemed a waiver of his right to the 
accrued costs of the action, it is plain, does not apply when the 
party's right to judgment is denied and he is driven to the court 
of last resort for its establishment. It is equally clear that the 
statute of the state which forbids the compounding of interest is 
not applicable. That provision and the one allowing interest upon 
verdicts must stand together. 

There is a récital in the judgment entry to the effect that the 
recovery is the amount claimed in the complaint, and that is now 
urged in justification of the court's décision. If the prayer were in 
fact only for the amount of the judgment sued on with interest, it 
would, we think, be sufiicient to include interest upon the verdict, 
in a jurisdiction where interest on verdicts is authorized; but, in 
this instance, there was a prayer also for costs, in which, by the stat- 
ute quoted, the interest upon the verdict was required to be in- 
cluded. Référence has been made to the rule, which has been often 
declared, that interest is not allowed upon judgments aflSrmed by 
the suprême court, unless so ordered in the judgment of afiQrmance. 
That rule is founded upon the provision of the judiciary act of 1789, 
c. 20, § 23, whereby the suprême court is authorized, in cases of 
alfirmance of any judgment or decree, to award the respondent just 
damages for his delay. Accordingly, "if upon the affirmance no 
allowance of interest or damages is made, it is équivalent to a dé- 
niai of any interest or damages." In re Washington & G-. B. Co., 140 
U. S. 91, 11 Sup. Ct. 673; Boyce's Ex'rs v. Grundy, 9 Pet. 275, 289; 
Mitchell V. Harmony, 13 How. 115; Perkins v. Fourniquet, 14 How. 
328. That rule, it iS; manifest, is not applicable when the question 
is whether interest shall be allowed upon a verdict, when an erron- 



864 ÏKDBBAI, EEPOBTEB, VOl. 68. 

eous judgment thereon lias been reversed, and direction given to 
enter the proper judgment in favor of the prevailing party. In 
Kneeland v. Trust Go., 138 U. S. 509, 11 Sup. Ct. 426, a decree waa 
reversed for error in a part of the sum for which it was given, an- 
other distinct part, as tlie opinion showed, being approved. The 
order or mandate was "to strike out ail allowances for rental prior. 
to December 1, 1883, • • * and to allow the rentals as fixed 
for the time subséquent," — saying nothing about interest Upon 
that order, the circuit court gave a second decree, allowing interest 
from the date of the first decree, and that decree, upon a second 
appeal, was afiGirmed. 

It is urged further that there is no bill of exceptions in the rec- 
ord; but, when the question is whether a judgment upon a spécial 
verdict or finding is supported by, or is in conformity with, the 
facts found, a bill of exceptions is not necessary. Suydam v. Wil- 
liamson, 20 How. 427; Eetzer v. Wood, 109 U. S. 185, 8 Sup. Ct. 164; 
Allen V. Bank, 120 U. S. 20, 7 Sup. Ct. 460; Tyson v. Milwaukee, 50 
Wis. 78, 93, 5 N. W. 914; Hart v. Railroad Co., 86 Wis. 483, 57 N. 
W. 91; Donkle v. Milem, 88 Wis. 33, 39, 59 N. W. 586. The judg- 
ment of the circuit court is reversed, with costs, and the cause re- 
manded, with direction that the appellant be given judgment for 
the amount due upon the flnding of August 2, 1889, including inter- 
est to that date, with interest thereon to the date of the judgment 
hereby ordered, together with the sums heretofore taxed for costs 
and disbursements, and such further sums as shall appear to be just. 



FLORIDA CENT. & P. R. CO. v. BUCKI et al. 
(Circuit Court of Appeals, Fifth Circuit June 25, 1895.) 
No. 375. 

1. PbACTICK— ASSIGNMENTS OP BhHOH. 

An assignment of eiTors made up by basing a separate assignment upon 
every exception taken during tbe trial, on which exception was taken to 
evety rullng of the judge, Is équivalent to a gênerai assignment of errors, 
within rule 11 of the circuit courts of appeals. 11 C. O. A. cli., 47 Fed. vi. 

2. Evidence— Bocks of Account. 

For the purpose of showing the amount of merchandise shipped by a 
manufacturer over a railroad, testimony of persons Is admissible which is 
based on a record made by them at the time from weekly reports of the 
railroad company, and then known to be correct, the original weekly re- 
ports having been destroyed by flre, and the best évidence of the ship- 
ments being in the hands of the railroad company, the adverse party. 
8. Damages— Remoteness. 

In an action against a railroad company for charging excessive rates of 
freight in violation of an alleged contract to carry lumber at specifled rates 
during the life of certain forests owned by the plaintiff, damage claimed 
to hâve arisen from the inability. In conséquence of such excessive rates, 
to use the lumber contained in uncut forests, is too remote. 

In Error to the Circuit Court of the United States for the Southern 
District of Florida. 

This was an action by Louis Bucki & Son against the Florida 
Central & Peninsular Railroad Company for damages for breach 
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of a contract. Judgment was rendered in the circuit court for thé 
plaintiffs. Défendant brings error. Reversed. 

John 0. Cooper, John A. Henderson, and George P, Raney, for 
plaintiff in error. 
H. Bisbee and 0. D. Rinehart, for défendants in error. 

Before FARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

McCORMICK, Circuit Judge. L. Bucki & Son, the défendants 
in error, brought this action against the Florida Central & Peninsular 
Raiiroad Company, the pïaintiff in error, claiming damages for the 
breach of a wf itten contract made by the plaintiflfs below with H. R. 
Duval, receiver of the Florida Railway & Navigation Company, 
which contract is in thèse words : 

"This agreement, between the recelver of the Flbrida Railway <t Navigatlijn 
Company, party of the flrst part, and Louis Bucki & Son, party of the second 
part, both parties transacting business in the state of Florida, witnesseth that 
the party of the second part opérâtes a lumbér mill at EUaville on the raiiroad 
operated by the party of the first part; that, by reason of the consumption of 
the greater part of the forests near Bllaville, it is necessary for the party of 
the second part to draw its material supply from tracts 'of forests which it 
owns east, northeast, and southeast of EUaville, and for that purpose it re- 
quires raiiroad transporta tion between the sald forests and said mill; and, as 
the construction of such raiiroad involves an expense of about fifty thousand 
dollars to the party of the second part, and it being to the Interest of both 
parties that the opération of said mill be contlnued and enlarged: Now, there- 
fore, for this and other valuable considérations, the party of the second part 
agrées to construct a raiiroad adapted to the transportation of logs from some 
point or points on the line of the raiiroad of the party of the first part, either 
north or south, or both, of said point or points, to be selected by both parties, 
and to be within a distance of not over flve miles east of EUaville, running 
from the line of the said raiiroad of the party of the first part into the forests 
of said party of the second part, which said log raiiroad said party of the sec- 
ond part agrées to construct, equip, operate, and maintain and eonnect with 
the raiiroad of the party of the first part at the expense of the party of the 
second part, for the puipose of transporting its logs over the raiiroad of tlie 
party of the flrst part to EUaville, to the mill of the said party of the second 
part, in such quantities as said mill may require; and it is further agreed 
that said raiiroad, to be constructed as above, and the portion of the track 
of the party of the first part which is hereby rented to the party of the second 
part, shall be operated by the party of the second part, under and in con- 
formity with such niles and régulations as may be prescribed by the party of 
the flrst part, or Its agents, from time to time. The party of the second part 
shall pay to the party of the flrst part a rental for the use of its raiiroad be- 
tween EUaville and the point of said connection, the sum of four hundred dol- 
lars per annum, per mile, during the continuance of this contract, said rental 
to begin when the connection with the raiiroad of the party of the first part 
Is made, payment to be made monthly. The party of the flrst part further 
agrées to provide at ail times, to the extent of its ability, the necessary cars 
and englues to transport the product of said mill of the party of the second 
part to Jacksonville, Pernandina, or such other points as said party of the 
second part may consign, with ail practicable dispatch. It is further agreed 
that, in considération of the large expense which the party of the second part 
must incur in the construction and opération of its raiiroad, and the advantage 
of said raiiroad as a means of supplying product for profitable transportation 
by said party of the flrst part, that the rates of freight to be charged by said 
party of the first part to Jacksonville and Pernandina shall at no time during 
the continuance of this agreement be increased over the présent rates charged 
v.68F.no.8 — 55 
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in greater amount than theperceritage of inerease on tiie présent market value 
of the product of said mill of toe party of the second part, said présent rate 
of freight and présent market value of said mlll product to be stated in writing 
and annexed to this agreemént, said priée of lumber to be based upon the New 
York market at the date of this agreemént; and that the rates of freight to 
be chargea by the party of the flrst part from Ellavllle to ail local stations or 
other points than those Speciflcally named above shall be local rates of the 
party of the, first part, or such other rates as he may deem proper, and that 
the party of the second part shall pay to the party of the first part for any 
damage to track, bridges, etc., whlch may be caused by said party of the sec- 
ond part, exeept ordinary wear and tear; and that this agreemént shall take 
effect upon the date of Its exécution, and continue in efCect thereafter during 
the llfe of said forests. 

"[Signed] L. Bucki & Son. 

"ESeal.] H. R. Duval, 

"Recelver Florida Bailway & Navigation Oo. 

"January 15, 1887. 

"Attest: B. R. Hoadley, Sec'y." 

The ôeclaration averred that the défendant, having become the 
owner of the railroads and other properties represented by the 
receiver when the conti'act was made, adopted, ratifled, and con- 
flrmed it, and faithf ully kept and perf ormed its covenants and 
agreements for a long period after it became the owner of the rail- 
road. That, on and continuously after the Ist of September, 1889, 
the défendant refused to keep and perform thèse covenants adopted 
by it, and in violation of them exacted of plaintiff largely excessive 
charges of freight on ail of plaintifE's shipments from Ist September, 
1889, till the early part of May, 1893, to plaintifE's damage $40,000. 
The other counts it is not necessary to notice. By a complication 
of demurrérs, pleas, and replications customary under the practice 
in Florida, the issues were reached, and the plaintiff offered testi- 
mony by which it intended to show that the défendant had adopted 
the contract made by the receiver, and also introduced proof tend- 
ing to show the amount of lumber shipped from Ist of September, 
1889, ,to May, 1893, on which défendant exacted freight at the rate 
of |21 a car load of 35,000 pounds. The plaintiff also offered, and, 
over the objection of défendant, introduced, testimony tending to 
show the amount in feet of sawed lumber of the uncut lumber trees 
in the forests of plaintiff, which he claims he was prevented using 
by the defendant's alleged breach of the contract. There was a 
verdict for plaintiff in damages to the amount of $29,626.49, and 
judgment thereon, to reverse which this writ of error is prosecuted. 
The défendant in error has moved to strike out the assignment of 
errors, for failure to comply with rule 11 of this court. 11 C. C. 
A. cii., 47 Fed. vi. On the face of the assignment it is obvions that 
it is framed with a studious effort to conform to the letter of the 
rule, and therefore the motion will be refused, but the assignment 
is obnoxious to the criticism suggested in the motion. It is familiar 
law on this subject that a gênerai assignment of error should be 
disregarded, because it does not advise the adversary as to what 
he is to défend and unduly taxes the time and effort of the reviewing 
tribunal. On this view rule 11 is founded and applied. New, a 
gênerai assignment is but the sum of ail the possible particular 
assignments which the record could support. It is manifest, there- 
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fore, that if the partj cast in the trial court multiplies his exceptions 
to coTer ail the action of that court, and makes each exception 
taken the basis of a speèial assignment of error, the resuit and eflect 
is équivalent to a gênerai assignment. Such unwinnowed assign- 
ments are hurtful to the interest of parties, to the crédit of counsel, 
and to the dignity of the appellate court. In this case only 44 
separately- numbered errors are assigned. The forty-fourth, being 
the sum of ail the others, is in thèse words: "The court erred in 
entering judgment for plaintiffs in said cause against défendant." 
The diligence and zeal of counsel were not equal to the work of taking 
up and urging thèse 43 separately assigned errors one by one in 
succession. At one point in the printed brief of theif argument they 
group Nos. 16 to 26. We will pursue the lead of this wholesome 
forbearance on the part of counsel somewhat further than they 
hâve gone. The averment as to the adoption of the contract is 
suflScient, when established by proof, to charge the défendant for 
excessive exactions of freight on shipments made. Whethér the 
contract was binding on the receiver or not is immateriâl. Chicago 
& A. R. Co. V, Chicago, V. & W. Coal Co., 79 El. 121; Mining Co. v. 
Humble, 153 U. S. 540, 14 Sup. Ct. 876; Wiggins Ferry Co. v. Ohio 
& M. By. Co., 142 U. S. 396, 12 Sup. Ct. 188. We hâve said the plain 
tiff offered testimony by which it intended to shov? that the défend- 
ant had adopted this contract. We hâve the gravest doubt whether 
any of the testimony offered, or ail of it put together, tends to show 
the ?dleged adoption. Much of it, as vre view it, tends to. show the 
contrary. The objections to the introduction of the testimony of 
James Veit and W. M. Christman were rightly overruled. The 
absence of better évidence was accounted for by the plaintifl. The 
best évidence was in the hands of the défendant. The entries made 
by the witnesses in the books of the plaintiff show the resuit of the 
witnesses' personal examination ôf the weekly reports made by 
the défendant of the shipments of lumber. Thèse reports having 
been destroyed by fire, the plaintiff had the right to prove the 
contents by the witnesses who had examined them at the time they 
were rendered, and had recorded the resuit of that examination, 
basing their testimony on that record, and its verity on their knowl- 
edge that it was correctly made by them at the time of the trans- 
action. The objection to the testimony of the witness Louis J. 
Brush and of other witnesses to the extent of the uncut f orest was 
well taken, and should hâve been sustained, and for the error in 
admitting this testimony, and the conséquent errors in the charges 
of the court and in the refusai of charges requested by the défend- 
ant, the case must be reversed; and, as we do not know that the 
plaintiff will not be able, on another trial, to make proof of its aver- 
ment as to the adoption of the contract by the défendant, the cause 
will be remanded for a new trial. There is nothing in the nature 
and terms of the contract declared on engaging to pay, or clearly 
implying an obligation to pay, any such damage as those claimed 
on this uncut forest. If the plaintiff can lay and prove thèse dam- 
ages so as to avoid the objection of remoteness and uncertainty, 
it is clear to us they hâve not been so laid in the déclaration, and 
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no proof bas been offered tending to support such averments, if 
such bad been made. Tbese objections must be avoided, and proof 
aliunde the contract made, to raise sucb an implied liability, and 
tbe spécial damage must be sbown before tbe plalntifl can recover 
on account of its uncut forest. Howard v. Manufacturing Co., 139 
U. S. 199, 11 Sup. et. 500. Tbe judgment of tbe circuit court is 
reversed, and case remanded to tbe circuit court, witb dirrections to 
award tbe défendant a new trial. Reversed and remanded. 



McFARUN et al. y^. FIEST NAT. BANK OF KANSAS CITY, KAN., et al. 

(Circuit Court of Appeals, Elghth Circuit June 3, 1895.) 

No. 586. 

National Banks— Inckeasb of Capital — Subsceiptions to Stock. 

Plalntiffs subscribed for certain shares of stock In the E. Bank, to be 
Issued for the purpose of Increasing Its capital and changing it into a 
national bank, and paid certain Installments on their subscriptions to the 
bauk, to be held in trust until the whole subscriptlon was paid and the 
shares legally issued. Subsequently they consented that the E. Bank 
should be Consolidated with the F. National Bank, the capital of the latter 
Increased from $100,000 to $200,000, and that their subscriptions should 
stand as subscriptions to such Increase of the stock of the F. National 
Bank. They afterwards made some further payments on their subscrip- 
tions. Some preliminary steps were taken by the F. National Bank for the 
Increase of Its stock, but the comptroller of the currency refused to consent 
to an increase to more than $150,000, and, before that amount had been 
paid in and before any certiflcate had been made by the comptroller de- 
claring the increase, the F. National Bank was declared insolvent and 
placed in the hands of a receiver. Held, that the plalntiffs had never be- 
come stockholders in the F. National Bank. 

In Error to tbe Circuit Court of tbe United States for tbe Dis- 
trict of Kansas. 

Tbis was an action by William McParlin, Jobn B. Wrigbt, and 
Cbarles Baird, executors of tbe estate of T. W. Cornell, deceased, 
and otbers against tbe First National Bank of Kansas City, Kan., 
and W. T. Atkinson, its receiver, to recover back certain moneys paid 
to tbe bank. Tbe circuit court overruled a demurrer to tbe answer. 
Plalntiffs bring error. Eeversed. 

The plalntiffs in error, William McFarlln, John B. Wright, and Charles Baird, 
executors, et al., who were also the plalntilîs in the circuit court, filed a com- 
plaint against the defeijdanta in error, the First National Bank of Kansas City, 
Kan., and W. T. Atkinson, its receiver, which contained, in substance, the fol- 
lowing allégations, to wit; That In the year 1890 the plalntiffs were solicffed 
to subscrlbe for certain shares of stock in the Excbange Bank of Kansas City, 
Kan., with a yiew of Increasing the stock of that bank from $51,000 to $300,000, 
and of con'^ertlng the same into a national bank, to be called the "Exehange 
National Bank of Kansas City, Kansas"; that they severally assented to such 
proposition, and subscribed respectively for certain shares of stock to be issued 
by said proposed Exchange National Bank, agreeing to pay for the same in 
installments, which installments were to be paid to said Exchange Bank, and 
were to be held by it in trust, as a spécial deposit, to be applied in payment 
for the stock subscribed when the whole subscriptlon should be paid and the 
Bhares of stock in said proposed Exehange National Bank should be legally 
issued; that the plalntiffs subsequently paid to said Exchange Bank, imder 
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the aforesaia arrangement, In Installments, the sum of Ç12,760, on account of 
their said subscrlptlons; that it was subsequently represented to thèm by the 
président of said Exchange Bank that it would be advantageous to consolidate 
said bank with the First National Bank of Kansas City, Kan., and to increase 
the stock of the latter bank to the extent of $100,000; that said First National 
Bank had, by resolution duly passed, already agreed to increase its capital 
stock from $100,000 to $200,000, and that said First National Bank then had 
a paid-up capital of $100,000 and a surplus of $10,500. PlaintifCs further 
averred that the proposition made to them to transfer their aforesaid subscrip- 
tion from the Exchange National Bank to the First National Bank, so that the 
subscription should stand as a subscrlption to the increased stock of the First 
National Bank in lieu of a subscription to the stock of the Exehange National 
Bank, was assented to, and tliat, by the représentations aforesaid, they were 
Induced to assent to said transfer and to make a further payment on account 
of the stock theretofore subscrlbed, which last-mentioned payment was made 
to the First National Bank. It was further averred that, at the time the afore- 
said représentations were made to the plaintifCs, said First National Bank was 
insolvent, which fact was whoUy unknown to them; that ail the moneys paid 
by them to the Exchange Bank of Kansas City on account of their several 
subscrlptlons were by said Exchange Bank turned over to the First National 
Bank when the latter was utterly insolrent, and that when the First National 
Bank was deelared to be insolvent by the comptroller of the currency it beld 
sueh fund, so received from the Exehange Bank, as a spécial deposit made by 
thèse plaintiffs to be applied in payment fer shares of its increased stock when 
the same should be lawfully issued. The plaintiffs also averred, in substance, 
that on July 6, 1891, when said First National Bank was deelared to be in- 
solvent and a receiver of its afïairs was appointed, they dld not own any stock 
in said bank; that the money theretofore paid by them to the Exchange Bank, 
before the attempted consolidation, was held by said First National Bank, at 
the date of its Insolvency, as a trust fund to be applied in payment for shares 
of its increased stock at the rate of $100 per share, which stock was to be 
Issued to the plaintiffs when the whole amount of the Increased stock was 
subscrlbed and paid for, and when the comptroller of the currency should hâve 
issued his certlflcate specifylng the amount of such increase and his approval 
thereof. In conclusion the plaintiffs averred that: "Said proposed increase of 
the capital stock of said bank was never lawfully authorized by the owners of 
two-thirds of the capital stock of said bank; nor dld two-thirds of the owners 
of said original stock ever vote for such increase, as required by law; nor was 
the whole amount of $100,000 of such proposed increase of stock ever paid 
into said bank as required by law; nor was the amount of such proposed in- 
crease of stock, which was agreed to be taken and paid for, ever paid into 
said bank; nor was the certlflcate of the comptroller of the currency * * * 
specifying the amount of said proposed increase of capital stock, with his ap- 
proval thereof, and that it had been paid in as part of the capital of said bank, 
ever obtained; but, by reason of the insolvency and suspension of said banE, 
and the conséquent winding up of its affairs, none of said conditions and re- 
quirements hâve been, or can now be, fulflUed or complied with on the part 
of said bank, nor the contract between said bank and thèse plaintiffs in réf- 
érence to said shares of stock ever be completed or performed." In view of 
the premises, the plaintiffs prayed for a Judgment against the First National 
Bank of Kansas City, Kan., In the sum of $12,760, together with interest there- 
on from the time the several Installments had been paid. 

The défendants flled an answer to the foregoing complaint, wherein they 
specifically denied that the First National Bank was insolvent at the time the 
attempt was made to consolidate that bank with the Exchange Bank. The 
other materlal alleg:ations of the complaint were either admitted or left un- 
denied. For a spécial défense to the action, the défendants pleaded as fol- 
lows: "Défendants admit that, at the time of said approval by the ofBcers 
and directors of the Exchange Bank and of the First National Bank of the 
suggestion to attempt a consolidation, an application had been made for the 
Increase of the capital stock of the First National Bank of Kansas City, Kan., 
from one hundred thousand dollars to two hundred thousand dollars, and it 
was supposed by the officers and directors of the Exchange Bank tlmt author- 



870 ÏKDEBAL REPORTER, VOl. 68. 

ity liad been received from the comptroUer of the currency to make sach fn- 
crease of stock. Défendants further say that, after sald suggestion of at- 
tempted consolidation had been approved by the offleers and directors of both 
tbe First National Bank and the Exchange Bank, that the said Exchange Bank 
removed Its assets and business to the room occupied by the First National 
Bank of Kansas City, Kan.; and that, in pursuance of an understanding be- 
tween the officers and directors of both the Plrst National Bank of Kansas 
City, Kan., and the Exchange Bank, the said Exchange Bank ceased to de 
business, and the said I. D. Wilson, président of the Exchange Bank, in pur- 
suance of a further understanding between the offleers and directors of the 
two banks, became the président of the First National Bank of Kansas City, 
Kan. And défendants further say that, Immediately after the Exchange Bank 
ceased to do business, and Immediately after its assets and property had been 
transferred to the place of business occupied by the First National Bank of 
Kansas City, Kan., the proposed subscribers to the stock of the proposed Ex- 
change National Bank were notified of the action of the offleers and directors 
in cloeing business, and were soliclted to take stock in the increase of the 
First National Bank of Kansas City, Kan., In lieu of the stock -which they had 
subscribed in the proposed Exchange National Bank, and that ail of the plain- 
tifiCs la this action assented to the subscription to the Increase of capital stock 
of the sald First National Bank of Kansas City, Kan., In the same amount 
and for the same sums as had been subscribed by them to the stock of the 
proposed Exchange National Bank; and that plaintifCs, with fuU knowledge 
of ail the foregoing facts in connection with the First National Bank and the 
Exchange Bank, consented that the sum of money whlch had been paid in by 
them to the Exchange Bank be eonsidered as payment upon their varions 
sharss of stock in said increase of the First National Bank, and afterwards 
made further payment to tbe sald First National Bank, in accordance with fhe 
original subscription made to the proposed Exchange National Bank. The dé- 
fendants further say that, while it is admitted that the comptroUer of the cur- 
rency refused to aliow the First National Bank of Kansas City, Kan., xo in- 
crease its capital stock from one hundred to two hwidred thousand dollars, 
and only authorized an increase of sald capital stock to one hundred and flfty 
thousand dollars, yet such Increase to one hundred and fifty thousand was ac- 
cepted and ratified by the directors and the owners of more tliau two-thirds of 
the capital stock of said First National [Bank], and that such action on fhe 
part of the comptroUer and the directors and stockholders was maae public as 
soon as the same was taken and became a part of the records of the board of 
directors of the First National Bank; and that plaintiffs had Imowledge of the 
same, either actual or constructlTe." By way of cross pétition, the recelver 
also demanded a judgment against the plaintiffs for the several amounts al- 
leged to be due from them on account of thelr alleged subscription to the stock 
of the First National Bank. Judgment was also demanded against the plain- 
tifCs for the amount of an assessment whlch the comptroUer of the curreucy 
had caused to be made against the stockholders of said bank. 

PlaintifCs filed a gênerai demurrer to the aforesald answer, on the gronnd 
that it stated no défense to their alleged cause of action, which demurrer was 
overruled; and thereupon, as the plaintiffs declined to plead further, a final 
judgment was entered against the plaintiffs, dismissing their complaint, to- 
gether with a judgment in favor of the recelver for the varions amounts 
claimed to be due from the plaintiffs on account of the assessment and on ac- 
count of the sums impaid on thelr several subscriptions. To reverae said judg- 
ment, the plaintiffs hâve prosecuted a writ of error. 

G. Pitman Smith and Chas. Baird, for plaintiffs in error. 
Samuel B. Peters (Joseph W. Ady and John 0. Nicholson, on the 
brief), for défendants in error. 

Before OALDWELL, SANBOEN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating tlie facts as above, de» 
livered the opinion of the court. 
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The circuit court appears to liave held that the answer âled by the 
receiver and by tlie First National Bank was sufficient to sliow that 
the plaintiffs occupied the relation of stockholders of the bank at 
the time of its insolvency, and that the grounds relied upon by the 
plaintiffs to show that they were not stockholders, but were merely 
creditors, had been held to be untenable in each of the following 
cases: Delano v. Butler, 118 U. S. 634, 7 Sup. Ot. 39; Aspinwall v. 
Butler, 133 U. S. 595, 10 Sup. Ct. 417; and Bank v. Eaton, 141 U. S. 
227, 11 Sup. et. 984. We are of the opinion, however, that the 
Aiew which seems to hâve controlled the décision of the circuit court 
was erroneous. In the cases above cited, it appeared that the di- 
rectors of a national bank had voted to increase its capital stock 
from flve hundred thousand to one million dollars; that subscrip- 
tions to the new stock had been invited from the shareholders, and 
that subscriptions to the amount of |461,300, and no more, had 
been obtained; and that the amount of such subscriptions to the 
new stock had been paid in full by the several subscribers. Sub- 
sequently, the directors adopted another resolution cancelîng so 
much of the proposed increased stock as was in excess of $461,300, 
the amount actually subscribed, and fixing the paid-up capital at 
f 961,300, in lieu of |1,000,000, as at flrst proposed. The comptroller 
of the currency approved of the increase, to the extent of $461,300, 
and issued his certiflcate, in accordance with section 5142 of the Ke- 
Tised Statutes, that the stock had been increased to that amount, 
and that the amount of such increase had been paid in. The bank 
having been subsequently declared to be insolvent, and a receiver 
having been appointed to liquidate its affairs, certain of the share- 
holders who had subscribed for the new or increased stock, and 
who had paid the amount of their several subscriptions, attempted 
to escape liability as holders of the new stock on the ground that 
they had never assented to the resolution to cancel a portion of the 
increased stock and to reduce the capital of the bank from $1,000,- 
000, as originally proposed, to $961,300. In two bf the cases above 
cited,— Delano v. Butler, 118 U. S. 634, 7 Sup. Ct 39, and Aspinwall 
V. Butler, 133 U. S. 595, 10 Sup. Ct. 417,— it appeared that the sub- 
scribers for new stock had not only paid for the same, but that they 
had each received and accepted stock certiflcates certifying to their 
ownership of the new stock. In the other case, — Bank v. Eaton, 
141 U. S. 227, 11 Sup. Ct. 984,— the stock certiflcate, it seems, had not 
been made ont or delivered. In thèse three cases it was held, sub- 
stantially, that, although the original proposition made by the board 
of directors was a proposition to increase the stock to the extent of 
$500,000, yet the comptroller had power to assent to an increase 
less than was originally proposed, but equal to the amount that was 
actually subscribed and paid for. The court evidently entertained 
the view that the by-laws of the bank gave the board of directors 
authority to cancel such portion of the increased stock as was not 
taken by the shareholders, and that after the board had caneeled 
so much as was not subscribed, and the comptroller had approved 
of the board's action, and had issued his certiflcate declaring that 
the stock had been increased to a given amount, it was then too 
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late for a subscriber to the new stock to object to the Increase, or 
to assert that he was not a stockbolder, on the ground that the in- 
crease was less than the sum originally proposed. The court also 
decided, in the cases abore cited, that the severaJ subscriptions then 
under considération had not been made on condition that the entire 
amount of the proposed new stock should be subscribed. With 
référence to thèse points, Mr. Justice Bradley, in Aspinwall v. Butler, 
133 U. S. 595, 607, 10 Sup. Ct. 417, used the following language: 

"The deflciency under $500,000 arose from the fact that some of the stocK- 
holders did not ayall themselves of their right to subscribe. The eleventh sec- 
tion of the by-laws of the bank has thls express provision, that, 'If any stock- 
holder should fall to subscribe for the amount of stock to which he may be 
entitled, within a reasonable time, which shall be stated in the notice, tle 
directora may détermine what disposition shall be made of the privilège of 
subscriblng for the new stock.' This gave the directors full power over the de- 
flciency of the subscriptions, and was in itself authority, if no other existed, 
to valîdate the action of the directors and the comptroller in disregardlng such 
deflciency, and equating the new stock to the subscriptions aetually made and 
paid in. There was no express condition that the individual subscriptions 
should be void If the whole $500,000 was not subscribed; and, in our judg- 
ment, there was no implied condition in law to that effect. Each subscriber, 
by paying the amount of his subscription, thereby indicated that It was not 
made on any such condition. It is not like the case of creditors signing a 
composition deed to take a certain proportion of their claims in discharge of 
thelr debtor. The fixed amount of capital stock in business corporations often 
remains unfilled, both as to the number of shares subscribed, and as to pay- 
ment of Installments, and the unsubscribed stock is issued from time to time, 
as the exigencies of the company may require. The fact that some of the stock 
remains unsubscribed is not sufflcient ground (or a particular stockholder to 
withdraw his capitaL" 

We flnd nothing in either of thèse cases which lends any support 
to the view that the stock of a national bank can be lawfully in- 
creased before the entire amount of the new capital has been paid in 
and the comptroller of the currency has certifled to the increase 
and to the fact of payment in the mode prescribed by section 5142 
of the Eevised Statutes. On the contrary, in Delano v. Butler, 118 
U. S. 634, 649, 7 Sup. Ct. 39, it was said by Mr. Justice Matthews, 
and the doctrine has been adhered to in ail subséquent cases, that: 

"Three things must occur to constitute a valid increase of the capital stock of 
a national banking association— First, that the association, in the mode pointed 
out in its articles, and not In excess of the maximum prescribed for by them, 
shall assent to an increased amount; second, that the whole amount of the 
proposed increase shall be paid in as part of the capital of such association; 
and, third, that the comptroller of the currency, by his certiflcate specifying 
the amount of such increase of capital stock, shall approve thereof, and certify 
to the fact of Its payment." 

A case might possibly arise where a subscriber for new stock 
would be estopped from asserting, as against a créditer of a national 
bank, that he was not a stockholder, even though the provisions of 
the statute had not been strictly followed; but we are not called 
upon at présent to deal with a case of that character. The answer 
filed in the suit at bar does not disclose a state of facts that is 
BuflEicient to create an estoppel. It shows affirmatively, as we think, 
that while certain preliminary steps had been taken, by the reqiii- 
site number of shareholders, to increase the stock of the défendant 
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bank from |100,000 to $200,000, yet that the comptroller of the cur- 
rency had refused to consent to an increase of capital stock in ex- 
cess of |50,000; that the latter amount of new capital had not been 
paid in when the bank failed; and that no certificate had been is- 
sued by the comptroller declaring an increase of capital stock and 
certifying to the fact of payment. Moreover, the complaint aver- 
red, in légal effect (and the allégation in that respect was not de- 
nied), that the money paid by the plaintiffs oi; account of their sev- 
eral subscriptions was so paid in pursuance of an express agree- 
ment that it should be held in trust and applied in payment of their 
several stock subscriptions when the full amount of their respective 
subscriptions had been paid in, and when the comptroller of the 
currency had duly issued his certificate declaring an increase of 
capital. Under thèse circumstances, we think that the answer filed 
by the défendants failed to show that the plaintiffs were stockhold- 
ers of the défendant bank to the amount of their several subscrip- 
tions, or that, at the time of its failure, the stock thereof had been 
lawfully increased to the amount of $50,000 or to any other amount. 
It results from this view that the circuit court erred in overruling 
the demurrer to the answer. Its judgment is accordingly reversed, 
and the case is remanded to the circuit court, with directions to 
grant a new trial. 



AMERICAN EMPLOYEES' HABILITT INS. CO. V, BARR, 
(Circuit Court of Appeals, Bighth Circuit. June 3, 1895.) 

No. 530. 

1. Plbading. 

An answer to an action on an accident Insurance policy which attempts 
to set up that the contract was not fully consummated, because requlring 
the assent of the home office to the acts of an agent, but which shows that 
the agent was placed in a position to deliver a completed policy, and did 
so, and does not aver knowledge by the Insured of the excess of authority. 
and which also attempts to set up concealment of material facts, and false 
représentations, but states no partieulars, is Insufficient. 

2. LiPB Insurance. 

A policy of accident Insurance provldtd that the company's médical ad- 
viser mlght examine the body of the Insured at any time. No request was 
made for an examinatlon till some weeks after the insured's burial, when 
a request was made, not to the beneficiary, but to decedent's wldow, and 
was refused. Held no défense to an action by the beneficiary. 
8. Samb. 

C. took out a policy of accident Insurance on his own llfe, paylng thi> 
premium thereon, the benefits of which were payable to himself, unless he 
sustalned an accident which resulted fatally, In which event the sum due 
on the policy was dlrected to be paid to B., the nephew of the Insured. 
In an action by B., C. havlng sustalned an injury which resulted In deafh, 
held, that B. need not allège or prove an Insurable Interest in the life of C. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

This was an action by William P. Barr against the American Em- 
ployers' Liability Insurance Company on a policy of Insurance. The 
plaintiff recovered judgment in the circuit court. Défendant brings 
error. Afflrmed. 
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James H. Brown and Milton Smith âled brief for plaintiff in error. 
C. S. Thomas, Chai-les Hartzell, W. H. Bryant, and H. H. Lee flled 
brief for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This writ of error was sued out by the 
American Employers' Liability Insurance Company, the plaintiff in 
error, to reverse a judgment which was recovered against it in the 
circuit court of the United States for the district of Colorado on an 
accident policy of insurance. The material provisions of the policy 
are asfôllows: 

"The American Employers' Liability Insurance Company, • * • in con- 
sidération of the warranties made in the application for this policy, and of 
thirty dollars, does hereby insure William P. Cousley, * * * residing in 
Denver, connty of Arapahoe, and state of Colorado, by occupation a contracter 
(classified by the company as ordinary), for the term of twelve months, end- 
ing on the sixth day of May, elghteen hundred and ninety-three, at 12 o'clociv 
noon: (1) In the sum of flve thousand dollars, against death resulting froni 
bodily injuries effected during the term of this insurance through external, 
violent, and accidentai means, which shall, independently of ail other causes. 
resuit in death within ninety days from the happening thereof. (2) If such 
injuries shall, within three calendar months from the date of his sustaining 
the same, be the direct and sole cause of the loss, by actual séparation at or 
above the ankle or wrist, (of) both feet or of both hands, or of one hand and 
one foot, or the irrecoverable loss of the sight of both eyes, the company will 
pay to the insured, if he survives the same, the full amount of the principal 
sum of this policy ($5,000), which payment shall terminate the policy. (3) H' 
such injuries shall be the sole cause of the loss within three calendar montBs, 
by actual séparation at or above the ankle or wrist, of one hand or one foot. 
the company will pay to the insured, if he survives the same, one-half of flie 
principal sum of this policy ($2,500), which payment shall tei-minate the policy. 
(4) If such injuries shall immediately and wholly disable and prevent hini 
from proseciitlng any and èvefy kind of business pertaîning to his occupation 
above stated, and does not cause the loss of Umbs or eyes as above, the com- 
pany will pay to the insured a sum not exceedlng twenty-five dollars per week 
for loss of time, and not exceeding fifty-two consécutive weeks. In case of 
death under the provisions of this policy, the company will pay the principal 
sum to W. P. Barr, his nephew, if survivirg; In event of his prier death, to 
the légal représentatives of the Insured: provided, further, that in case of 
death resulting from injuries wantonly inflicted by the insured, or inflicted and 
caused by hini while insane, the measure of this company's liability shall be 
a sum equaj to the premium paid, the same being agreed upon as in fuU liqui- 
dation of ail çlallns under this policy." ■ 

The insured sustained certain injuries on May 20, 1892, by falling 
from a platform in a building which was in process of construc- 
tion in the city of Denver, and died four days thereafter, as it is 
claimed, from injuries resulting from such fall. A suit was brought 
on the policy by William P. Barr, the défendant in error, to whom, 
under the aforesaid provisions of the policy, the same was made pay- 
able in the etent of the death of the assured, and a judgment was 
recovered against the défendant company for the sum of f 5,626.58. 

One of the principal errors assigned is the action of the trial court 
in sustaining a demurrer to the second défense which, was pleaded 
by the défendant company. That défense was, in substance, as fol- 
lows: The défendant averred that it held itself out as insuring 
preferred or selected risks in professional and mercantile classes, 
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and that it did not hold itself out as insuring persons while actually 
engaged in extrahazardous employments, such as "supervising con- 
tracter," in wliich employaient Coasley appears to hâve been en- 
gaged when he was injurèd; that at the time the policy in suit was 
issued one Francis A. Chapman was its duly-authorized agent to 
solicit insurance in its behalf in the state of Colorado, "subject to 
and in accordance with the instructions, terms, and conditions con- 
tained in applications for insurance, prospectuses, and insurance 
policies, and business forms, and régulations adopted and pre- 
scribed by the board of directors and the président, secretary and 
gênerai manager, at the office of the said défendant company in the 
city, county, and state of New York, and that said Chapman was not 
authorized to waive, change, or modify any of said terms or condi- 
tions in said applications for insurance, prospectuses, insurance 
policies, and business forms and régulations adopted and prescribed 
by the board of directors, or the président, secretary, or gênerai 
manager, at the oCEice of the said défendant company in the city of 
New York"; that the défendant company, for the purpose of carry- 
ing on its business in the state of Colorado, within the limitations 
aforesaid, "furnished its said agent, Francis A. Chapman, with 
printed blanks and other stationery reasonably proper and neces- 
sary to carry on and conduct said business"; that on May 6, 1892. 
William P. Cousley made a certain written application to its said 
agent, Chapman, for an accident policy of insurance, which applica- 
tion was set out in full in the answer; that, according to the estab- 
lished mode of doing business, it was the duty of said Chapman, 
on receipt of said application, to transmit the same to its branch 
oiHce in the city of Chicago, and thence to its gênerai office in the 
city of New York; that said application was so transmitted, but 
that it failed to reach New York until after the assured had sus- 
tained the injuries on account of which he ultimately died; that 
the statements made by the assured in said application were not 
"full, spécifie, and certain"; and that on July 28, 1892, the défendant 
company tendered to Cousley's administrator the premium of $30, 
which it had theretofore received, "for the purpose of rescinding 
the said contract, because of the incompleteness of said alleged 
contract, and for breach of warranty, in making insufflcient, incor- 
rect, and incomplète answers to the questions stated in said applica- 
tion for insurance, as well as concealment of material facts called for 
by said questions, and also for other good and sufQcient reasons." 

It is somewhat difflcult to comprehend the précise nature of the 
défense intended to be stated in the foregoing paragraph of the an- 
swer. We shall assume, however, that the défendant company in- 
tended to make two défenses : First, that the contract was not f ully 
consummated in the lifetime of the assured; and, second, that, if 
fully consummated, the assured was guilty of such a concealment of 
material facts, or made such false représentations, as rendered the 
contract voidable at the élection of the company. Conceding, for 
the purposes of this décision, that it was proper to plead both of the 
aforesaid défenses in a single paragraph of the answer, and that it 
was not necessary to state the défenses separately, still we think 
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that neither of them was well pleaded. It is clearly shown by the 
plea aforesaid, and by other portions of the answer as well, tbat 
Chapman was the duly-authorized agent of the défendant company 
to solicit insurance in its behalf in the state of (Colorado; that he 
was provided with such policies, applications, and other printed 
blanks as were necessary to conduct an insurance business ; that he 
accepted Cousiey's application for insurance, executed and delivered 
the policy, and received the premium thereon for one year's insur- 
ance. This made the negotiation complète. If Chapman disobeyed 
secret instructions which he had received from the company, or if 
he departed from the usual and ordinary course of business, in de- 
livering the policy and in collecting the premium before Cousiey's 
application had been received and had been approved by the home 
office in the city of New York, the assured cannot be prejudiced by 
such misconduet on the part of the company's agent. It has been 
decided, time and again, that when an insurance company appoints 
an agent to solicit risks, and provides him with printed forms of its 
policies, duly signed and sealed by the proper offlcers of the com- 
pany, it will be bound by a policy which the agent sees fit to coun- 
tersign and deliver, unless the assured has notice, when the policy 
is delivered, that the agent is exceeding his powers or is violating 
his instructions. Authority to solicit risks for and in behalf of a 
company, coupled with possession of its printed forms of applica- 
tions, and policies duly signed and sealed, vests the agent thus 
equipped with an apparent authority to make a binding contract of 
insurance without any further approval of the risk by the company. 
Insurance Co. v. Wilkinson, 13 Wall. 222, 234, 235; Insurance Co. v. 
Snowden, 7 C. C. A. 264, 12 U. S. App. 704, 58 Fed. 342; Insurance Co. 
V. Eobison, 7 C. C. A. 444, 19 U. S. App. 266, 58 Fed. 723, and cases 
there cited. In the présent case there was no averment in the an- 
swer that Cousley had notice that his policy would not take effect 
until his application was approved by the home office, nor was there 
any averment that he was acquainted with a mode of doing business 
on the part of the défendant company which necessitated an approval 
of the application by the home office before the contract became com- 
plète. He had a right to présume that the contract took effect when 
the policy was delivered to him and the premium was paid, and that 
Chapman was authorized to accept the risk and executethe contract. 
The second défense above mentioned, which is suggested by the 
answer, is equally without merit. If the assured concealed any ma- 
terial fact which he should hâve made known to the company, or if 
any warranty was broken, the plea interposed fails to show what 
material fact was so suppressed, or what warranty, if any, was 
broken. Cousiey's application for insurance, which is set out in full 
in the pleadings, seems to contain full and spécifie answers to ail of 
the questions which the company saw fit to propound, and, if any of 
the answers so made were false, the fact is not averred in the plea. 
Among other things, the assured described his occupation as being 
that of "supervising contracter," and it was while following that oc- 
cupation that he sustained the injuries which are alleged to hâve» 
occasioned his death. Moreover, the company's prospectus show 
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that it made a practice of insuring builders, masons, and con- 
tractors. Without pursuing the subject at any greater length, it is 
sufficient to say that the "second défense," so termed, which the 
Company attempted to make, was not well pleaded, and the démar- 
rer thereto was properly sustained. 

It is further assigned for error that the court erroneously in- 
structed the jury with référence to the right of the défendant Com- 
pany to exhume and examine the body of the assured after his death. 
The facts pertinent to a proper understanding of the merits of that 
contention are as follows: The policy sued upon contains the fol- 
lowing provision, to wit: ^'Any médical adviser of the company 
shall be allowed to examine the person or body of the assured, in 
respect to any alleged injury, as often as he requires." On the 
morning after the assured died, notice of his death was glven to 
Francis A. Chapman, the company's agent, at his office, in Denver, 
Colo., by the présent plaintiff, William P. Barr. The agent was 
asked on that occasion by Mr. Barr what should be done in référence 
to the matter, and what proof s, if any, should be f urnished. To this 
inquiry the agent replied that nothing would be necessary, except 
to obtain a letter from the attending physician. A f ull statement 
of the cause of Cousley's death was subsequently made by the at- 
tending physician, and the same was delivered to the company, to- 
gether with other proof s of his death, and proof of the nature and 
character of the injuries which he had preTiously sustained. Some 
three or four weeks after the deceased had been embalmed and 
buried, an application was made by the défendant company, to the 
widow of the deceased, for leave to exhume and examine the re- 
mains of her deceased husband, and such permission was by her 
denied. Under thèse circumstances the circuit court instructed the 
jury, in substance, that the demand for an autopsy was not made 
within a reasonable time. We are of the opinion that, if the dé- 
fendant company intended to rest its défense to this action on the 
ground that it was denied the right to examine the body of the de- 
ceased, it should at least hâve shown that it sought permission from 
the plaintifE to make such an examination when it was within his 
power to comply with the request. There is no évidence in the prés- 
ent record tending to show that the plaintifE refused to allow the 
body of his deceased uncle to be examined on any occasion, either 
prior to or subséquent to its interment, or that it was within his 
power to allow the body of the deceased to be exhumed and examined 
when such a request was preferred. For this reason, if for no other, 
we think that the exception to the charge last above mentioned is 
without merit. The company certainly could not defer its request 
for leave to examine the body of the deceased until it was beyond the 
plaintiff's power to aiïord the company that privilège, and then 
plead the déniai of the privilège as a défense to the action. 

The remaining assignment which we deem it necessary to notice 
relates to a portion of the charge whereby the court instructed the 
jury, in substance, that the plaintiff, William P. Barr, had the right 
to recover on the policy without proof of an insurable interest in the 
life of his deceased uncle. It will be observed that the policy in 
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suit was taken out by Gousley, that the premium wns paid by him, 
and that the indemnity promised in case of injuries not resulting 
in death was made payable to Cousley; in other words, the contract 
was made by Cousley with the insurance company for his own bene- 
fit. Barr was named as the person to receive and receipt for tne 
amount due on the policy only in the event that the assured sustain- 
ed injuries which resulted in his death. Whether Barr was a créd- 
iter of his uncle, or whether the deceased intended that Barr should 
receive and retain the amount paid on the policy as a gratuity, or 
should colleçt it as trustée, for the beneflt of the assured's wife and 
children, was not expressly stated in the policy, and was not proven 
on the trial. We are of the opinion, however, that it was not neces- 
s^ry to allège or prove either of thèse facts. The insurance was ob- 
tained by the deceased on his own life, obviously for his own bene- 
St. He had the right to designate the person to whom the indemni- 
ty should be paid in case of an injury resulting in death, and having 
done so, and the company having agreed to pay the indemnity to the 
person thus designated, it cannot now insist that such person shall 
prove an insurable interest in the life of the deceased, as a condi- 
tion précèdent to a recovery. The policy sued upon is not a wager 
contract, but was valid when made, and is still valid, even if it 
be true that Barr is not a creditor of the deceased. Olmsted v. 
Keyes, 85 N. Y. 593, and cases there cited. The record in the case 
discloses no error, and the judgment of the circuit court is therefore 
afSrmed. 



FIRST NAT. BANK OF LANSDALE v. BOARD OF OOM'RS OF WYAN- 

DOTTE COUNTY. 

(Circuit Court of Appeals, Bighth Circuit. June 3, 1895.) 

No. 557. 

Road-Improybmbnt Certificates — Valid?ty^Kanba8 Statute. 

Road-injEroyement certiflcates issue<î , by persons purporting to aet as 
r'oad commlssioners under Laws Kan. ' 18S7, c. 214, for improvements on 
thorouglifares which are not in fa et county roads, but are either located on 
private property or are streets within the llmits of duly-organized cities, 
are not binding obligations of the county. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kansas. 

Winfleld Freeman and Horace S. Oakley (W. J. Buchan, Silas Por- 
ter, Farlin Q. Bail, and Charles B. Wood, on the brief), for plaintiff 
in error. 

George B. Watson (Henry McGrew and A. E. Watson, on the 
brief), for défendant in error. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

iTHAYEË, Circuit Judge. This was an action at law which was 
brought by the First National Bank of Lansdale, Pa,, the plaintiff 
in error, against the board of county commlssioners of Wyandotte 
county, Kan., the défendant in error. It was commenced in the 
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circuit court of the United States for the district of Kansas, for 
the purpose of recovering the amount alleged to be due on certain 
road-improvement certificates, which were signed and issued by cer- 
tain persons while acting as road commissioners for Wjandotte 
county, Kan., pursuant to the provisions of an act of the législature 
of the State of Kansas, approved March 5, 1887, entitled "An act 
providing for the improvement of county roads." Laws Kan, 1887, 
c. 214; Gen. St. Kan. 1889, pp. 1802, 1803. 

The act last referred to has recently been declared to be unconsti- 
tutional by the suprême court of the state of Kanisas in the case of 
Board v. Abbott, 52 Kan. 148, 157, 34 Pac. 416. The défendant 
county flled an answer to the complaint, wherein it alleged several 
défenses, among which was the défense that the act under which 
the certiflcates in suit had been issued was in violation of the con- 
stitution of the state of Kansas, and was therefore null and void. 
The plaintifl interposed a gênerai demurrer to ail the défenses 
stated in the answer, which was overruled. 61 Fed. 436. The 
plaintiflE thereupon elected to rest its case on the demurrer, and a 
final judgment was entered in favor of the défendant. The case 
comes to this court on a writ of error, and the sole question to be 
considered is whether the circuit court erred in overruling the 
gênerai demurrer to the answer. 

The demurrer appears to hâve been overruled hj the circuit court 
on the ground that the act of March 5, 1887, supra, was unconstitu- 
tional, and that the plea to that effect was well made. An inspec- 
tion of the answer has satisfied us that at least one other good and 
suflScient défense to the action was pleaded by the défendant county, 
«o that in any eyent the order overruling the demurrer to the an- 
swer was a necessary and proper order, and the judgment founded 
thereon cannot be disturbed. 

Without stating the several défenses in détail, it will suflfice to say 
that the road-improvement certiflcates in question purport to hâve 
been issued to pay for the improvement of four public county roads 
in Wyandotte county, Kan., termed, respectively, the Third street 
road, the Missouri river road, the Kansas City avenue road, and the 
Tenth street road. With respect to said alleged roads, the défend- 
ant county pleaded, în substance, that there never had been in Wyan- 
dotte county, Kan., any regularly laid out county roads such as were 
described in the certiflcates; that the so-termed Third street road, 
the Kansas Oity avenue road, and the Tenth street road, on which, 
as the complaint showed, the improvements had been madej were 
not county roads, but were respectively public streets in Kansas 
Gity, Kan., and in the city of Kosedale, Kan., over which the county 
of Wyandotte had no jurisdiction or contrOl; that the so-termed 
Missouri river road was laid out on land belonging to private per- 
sons, and that, if any work had been done in the way of improving 
said alleged road, it was done largely on private property, in which 
the county of Wyandotte had no interest whatsoever. The answer 
f urther averred, in substance, that the persons by whom the certifl- 
cates in suit were signed were not road commissioners for the 
county of Wyandotte,i and had no authority as such commissioners 
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to Mnd the county by executing the certificates; that no county road 
was.'ia iact improred for whicli the pretended road-improTement 
certificates in suit were issued; and that said alleged road commis- 
siohers had no authority to exécute and deliver said obligations. It 
was aiso ayerred, and such was obviously the fact, that the certifi- 
cates in suit were nonnegotiable instruments, and that the plaintifC 
was chargeable with notice of ail the défenses thereto. 

The two facts which were sufSciently pleaded in the answer — 
namely, that the road-improTement certificates were not negotiable 
instruments, and that the same had been issued for improvements 
made on certain thoroughfates that were not in fact county roads, 
but were either located on private property, or were streets within 
the limits of duly-organized cities of the state of Kansas — constitute 
in themselves a good and sufScient défense to the suit, irrespective 
of ail other défenses. 

As the action of the court in overruling the demurrer must be sus- 
tained in any event on the ground last indicated, it would be out of 
place to discuss the further question whether the act of March 5, 
1887, above referred to, is valid or otherwise. 

The judgment of the circuit court must be aifirmed. 



tJNITBD STATBS v. MATTHEWS. 

(District Court, S. D. New York. March 20, 1895.) 

Criminal Law — Pleading— Indictment for Peejuby as a Witness — Timk 
Immatbrial. 

The Indictment chargea perjury by the défendant In hls testlmony as a 
wltness on a trial, "to wlt, on June 7, 1894." The former trial lasted sev- 
eral days and it was truly described and identifled. By the stenographer's 
notes on the former trial, produced in évidence, It appeared that the de- 
fendant testlfled on June 6th and 7th, but that the false testlmony was 
glven on the 6th and not on the 7th as charged. On motion In arrest of 
judgment, held that, as the perjury was not charged to hâve been con- 
taineâ In a wrltten Instrument, the variance in date was Immaterial. 

This was an indictment against John Matthews for perjury. 

Wallace Macfarlane, XJ. S. Dist. Atty., and John O. Mott, Asst V^ 
S. Atty., for the United States. 
Hess, Townsend & McClelland, for défendant. 

BROWN, District Judge. The défendant was indicted for per- 
jury in his testlmony as a witness on a previous trial. The indict- 
ment, after properly setting forth the court, and the trial, with time 
and place, states that the défendant, to wit, on the 7th day of June, 
1894, appeared as a witness in his own behalf, and being sworn gave 
material testimony, which the indictment allèges was false. On the 
présent trial it appeared that the former trial continued during sev- 
eral days, and that the accused was sworn as a witness on the 6th 
day of June, and testifled on that day and also upon the 7th, but 
that the testimony alleged to be false was given upon the 6th and 
not on the 7th, as stated in the indictment. The question as to a 
fatal variance being reserved, the jury found the défendant guilty. 
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Numerous authorities hâve been cited in support of the motion 
to set aside tlie verdict on tlie ground of a fatal variance. I do not 
find those cases precisely applicable. Where the indictment allèges 
the perjury to hâve been committed in some matter of record, or in 
a déposition, or afHdavit, of a certain specified date, and the record 
or other writing, on being produced, as in such case it must be pro- 
duced, shows a différent date from that alleged in the indictment, 
the variance is fatal, because the date of the record is a material 
part of its identity. But where the perjury is not alleged by the 
indictment to be upon any matter of record or other wiHtten docu- 
ment, and no written document is necessary for proof of the offense, 

1 do not find that the day assigned in the indictment, when stated 
under a videlicet, as in this case, is deemed material, or that the 
rule as respects perjury is différent from the rule relating to indict- 
ments for other crimes. 

In the présent case, the perjury charged was in the defendant's 
testimony in a specified cause, and at a time and place sufiiciently 
identified to prevent any possibility of mistake or surprise as to the 
offense intended to be charged. The charge of perjury was not 
founded upon any record or written instrument The indictment 
does not refer to any record or other writing, and no record or other 
writing was necessary for the proof of the offense. The stenog- 
rapher who took notes of the former trial was, indeed, sworn as a 
witness, produced his original sténographie notes of the testimony, 
Bwore to their correctness, and to the true date of the defendant's 
testimony. But such notes do not form a part of the record of the 
trial, though a transcript of them may be made such, for spécial 
purposes. The indictment made no référence to them, and their 
use was but one of the forms of oral proof, and the transcript orig- 
inally made stated the same date as the indictment. In such cases 
proof of the précise day as stated under a videlicet in the indictment 
seems not to be material. Eex v. Coppard, 3 Car. & P. 59 ; 3 Russ. 
Crimes, p. 41 note g; 2 Whart. Cr. Law, § 1291; Keator v. People, 
32 Mich. 484, 487; Wood v. People, 1 Hun, 381, 384; People v. Hoag, 

2 Parker, Cr. R. 9. 

The motion must, therefore, be denied. 



In re HUNTINGTON. 

(District Court, S. D. New York. May 7, 1895.) 

ObiminaIi La-w— Removal of Offenders— Section 1014, Rbv. St. — Insxjffi- 
ciENCY ÔF Indictment— Free Passes — Act Fbb. 4, 1887. 

The aet of February 4, 1887, forbiddlng certain préférences, means préf- 
érences m transportatlon of persons or property. An Indictment alleging 
only the issue of a free written pass, but not alleging any use of the pass, 
or of transportation under It, Is fatally détective in substance, and there- 
fore not a sufliclent basis for removal under section 1014, Rev. St. 

This was an application for a warrant for the removal of C. P. 
Huntington to California for trial upon an indictment charging him 

v.68F.no.8— 56 
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with issuing a free pass for railroad transportation cantrary to 
the interstate commerce law. 

Wallace Macfarlane, U. S. Dist Atty., for the United States. 

Coudert Bros, and Maxwell Evarts, for défendant. 

BROWN, District Judge. Application is made under section 
1014, Eev. St. U. S., for the removaJ of Mr. Huntington to Oalifornia 
for trial upon an indictment found there on January 10, 1894, for 
issuing to Frank M. Stone in Oalifornia, in violation of the act of 
February 4, 1887 (24 Stat. 379), a "free pass" in the following words: 
"Southern Pacific Company: Pass Frank M. Stone over Unes of 
the Southern Pacific Company 1894 until December 31, unless other- 
wise ordered." 

The indictment charges that by this free pass the défendant did 
willfully and unlawfully, and knowingly, make and give an "undue 
and unreasonable préférence and advantage" to said Stone; that 
the pass was delivered to him and remained in his possession in full 
force and effect until December 26, 1894, and that it was the intent 
of the défendant in issuing the pass to give said Stone unlimited 
privilège and opportunity "to travel without charge or compensa- 
tion over ail the Unes of the Southern Pacific Company"; and that 
he was not one of the persons mentioned in the amendment to sec- 
tion 22 of said actby the act of March 2, 1889 (25 Stat 855), to whom 
the act was not to apply. 

The application for removal must be denied, on the ground that 
the indictment is fatally defective in not averring that any use was 
ever made of the pass, or that any transportation was ever furnish- 
ed under it Where the indictment is bad in substance, no removal 
will be granted. In re Doig, 4 Fed. 193 ; and see U. S. v. Fowkes, 
49 Fed. 50, affirmed 53 Fed. 13, 3 0. G. A. 394; In re Terrell, 51 Fed. 
213. 

The varions provisions of the act itself, and the rulings and ad 
judications of tiie interstate commerce commission, leave no doubt 
whatsoever that the act is intended to deal with transportation; 
and that nothing in the act makes criminal the mère issue of free 
tickets or passes that are never used. The indictment is drawn 
under the third section of the act, which provides: that "it shall 
be unlawf ul for any common carrier subject to the provisions of this 
act to make or give any undue or unreasonable préférence or advan- 
tage to any particular person or any particular description of trafflc 
* * * or to subject any person or any particular description 
of trajflc * * * to any undue or unreasonable préjudice or dis- 
advantage." The subject of the "préférence" or "préjudice" is 
transportation of either persons or property. The act nowhere in 
terms prohibits the mère issuing of free tickets, or free passes. A 
free ticket or a free pass not used is not transportation; it is not 
a préférence or advantage to the holder, nor any préjudice or disad- 
vantage to others. This précise point was so adjudged by the in- 
terstate commerce commission in the case of Griffée v. Raiiroad Co., 
2 Interst Commerce Oom. K (No. 137) 301. In that case an ex-em- 
ployé was f urnished a free pass, which on the hearing of the com- 
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plaint it appeared had not been used. Commissioner Schoonmaker, 
in dismissing the complaint, says: "On thèse facts a contravention 
of the statute has not been shown; • ♦ ♦ confessedly there 
was no transportation under the pass; nothing whatever was done 
under it," and the complaint was dismissed. No différent adjudica- 
tion, 80 far as I hâve found, has ever been made. A préférence 
in transportation, is, therefore, of the essence of the offense. Every 
indictment must allège the necessary ingrédients of the crime 
charged, or it is insufflcient for putting the accused on trial. U. 
S. V. Hess, 124 U. S. 483, 8 Sup. Ct. 571. "Before a man can be pun- 
ished, his case must be plainly and unmistakably within the stat- 
ute;" and the indictment must show it to be so. U. S. v. Lâcher, 
134 V. S. 624, 628, 10 Sup. Ct 625; U. S. v. Brewer, 139 U. S. 278, 
288, 11 Sup. Ot. 538. The issuing of a free pass for purposes not 
allowable, is doubtless prima facie évidence of an intent to furnish 
unlawfully free transportation; but there is nothing in the act that 
makes criminal the intent alone, or the mère issuing of a free pass 
without any actual transportation under it. The cases cited by 
the government from the reports of the interstate commerce com- 
mission show, on examination, that théy are ail dealing with "free 
carriage," and "free transportation," not with free tickets alone. See 
In re Boston & M. R. Co., 5 Interst. Commerce Com. E. (Off. Ed.) 69- 
83, and Harvey v. Railroad Co., Id. 153, where nearly ail the an- 
thorities are reviewed. An occasional ambiguity arises from the 
use of the words "free pass," as synonymous with a free ride. In 
the latter sensé, and iû that alone, a free pass may be unlawful. 
This indictment, by describing the "free pass" as a writing and in 
haec verba, prevents any possible construction of the words of the 
indictment in the unlawful sensé of free transportation, and as it 
does not charge any transportation, it is not sufiflcient to put the 
défendant on trial, and therefore the application to remove must 
be denied. 



UNITED STATES V. ARTEAGO et al. (forty cases), 

(Circnlt Court of Appeals, Fifth Circuit May 7, 1895.) 

Nos. 267-290, 292-296, 298-301, 303-308, and 310. 

IinnoRATioN— CoNTBACT Labob Lawb— Authoritt of Skcrbtakt of Tkeastjbt 

— JUHISDICTION OF CODKTS — HaBEAS CORPUS. 

The action of the secretary of the treasury in orderlng the déportation of 
Immigrants who hâve arrlved within a year, on the ground that they were 
landed in violation of the contract labor laws (Acts Pebruary 26, 1885, Feb- 
ruary 23, 1887, October 19, 1888, March 3, 1891), cannot be reviewed or 
questioned in the courts; and hence there is no jurisdiction to discharge 
them on wrlts of habeas corpus when held in custody by immigrant in- 
spectoirs for the piu-pose of déportation pursuant to an order of the secre- 
tary. Fong Yue Ting v. U. S., 13 Sup. Ct 1016, 149 U. S. 698, appiied. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Florida. 

Thèse were writs of habeas corpus, issued upon the relation of 
Antonio Arteai^o and 89 other Italian immigrants, wbo were held 
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in custody by immigrant inspectors at the port of Key West for the 
purpose of déportation under the contract labor laws. The circuit 
court entered an order discharging the relator in each case, and the 
United States appealed. 

The above-entitled cases are slmilar as to fact and the law applicable there- 
to, and, havlng been heard together, are dlsposed of together. Abont the 8th 
of January, 1894, the relators, cigar makers by trade, arrived in this country 
from Cuba, paylng theh: own passage, and not under any contract or agree- 
ment of any klnd with any person to labor In this country. On their arrivai 
they were Inspected and examined by the immigrant inspecter at ihe port of 
Key West, and were permitted to land. Soon after landing, they obtained 
employment as cigar makers, and up to the time of the proceedings in the cir- 
cuit court hereinafter mentioned were continuously employed supporting and 
malntaiuing themselves by their labor. On the 6th of February following the 
arrivai of the relators in this country, the honorable secretary of the treasury 
Issued a warrant directed to Frederick Deshler and William Bethel, immigrant 
inspectors, whereln It was recited as follows: 

"Whereas, from proofs submitted to me, I hâve become satisfled that ail 
alien immigrants, who landed in the United States at the port of Key West, 
Florida, on the 8th day of January, 1894, came into this country from Havaua, 
Cuba, per S. S. Mascotte, contrary to the prohibition of the acts of congress 
approved February 26, 1885, February 23, 1887, October 19, 1S8S, and March 
3, 18Ô1, commonly known as the 'Alien Oontract-Labor Laws'; and whereas 
the period of one year after landing bas not elapsed: I, J^ohn G. Carlisle, secre- 
tary of the United States, by virtue of the power and authority vested in me by 
the alwye-cited acts of congress, do hereby command you to take into the cus- 
tody the said * • • alien immigrants, and retum them to the country' 
whence they came, at the expense of the vessel importing them. For so dolng, 
this shall be your sufflcient warrant Witness my hand and seal this sixth 
day of February, 1894. John G. Carlisle, [Seal.] 

"Secretary of the Treasury." 

The relators were taken into custody under this warrant, and thereupon 
sued out in the circuit court a writ of habeas corpus, alleging in their péti- 
tion therefor as follows: "The pétition of Joaquin J. Amor respectfuUy shows 
unto your honor that he is now a prisoner, illegally conflned and held in the 
custody of F. Deshler and W. Bethel, immigration inspectors, in tbe city of 
Key West, F'ia., and within the jurisdiction of this honorable court, under and 
by virtue of an alleged warrant issued by secretary of U. S. treasury, in 
which warrant petitioner is charged with a violation of the immigration laws 
of the United States, and by which warrant petitioner is ordered to be fortH- 
with removed from the United States; a copy of which warrant is refused. 
Petitioner allèges: That he came to the United States from Cuba about the Sth 
day of Jany., 1894, and was examined upon his arrivai by the U. S. inspecter 
of immigration at the port of Key West, and by him was decided to be en- 
titled to land in the United States as a lawful immigrant; and, having so 
landed, petitioner has ever since lawfully dwelt In said city of Key West 
ïhat petitioner has never heard of any appeal being taken from said décision 
of said immigrant agent, and has had no notice of any complaint or proceedlng 
against him, and has had no opportunity to meet and answer any charges pre- 
ferred against him. And petitioner avers that he has violated no law of the 
United States, or of the state of Florida; that he has had no hearing or trial, 
and it is proposed by said Deshler and Bethel, in whose custody petitioner 
now is, to remove the petitioner at once from the United States, without any 
hearing or investigation; that said aiTest of petitioner, and the summary pro- 
ceedlng to déport him, is illégal, and is an invasion of the rights of petitioner. 
Wherefore your petitioner prays that a writ of habeas corpus be issued 
against said Deshler and Bethel, to the end that the petitioner may be dis- 
cliarged from said unlawful arrest and détention." The immigrant inspectera 
made return to the writ, Bhowing that the relators were in their custody under 
and by virtue of the above-mentioned warrant On the hearing the United 
States attorney for the Southern district of Florida appeared, and moved the 
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court to dlsmiss the pétition for habeas corpus, for tlie reason tliat upon tfie 
return of the writ it is shown that the petltioners are held under a warrant 
issued by the honorable secretary of the treasiu-y, and it appearing that, the 
secretary had jurisdiction and authority In the matter of issuing said war- 
rant, the matter is not reriewable by this court. ïhis motion having been 
overruled, witnesses were examined, the facts stated in the pétition for habeas 
corpus and the above-recited facts were proved by witnesses, and thereupon 
the court ordered in each case as follows: "It not appearing that the peti- 
tioner liad come into the United States in violation of law, it is ordered that 
the pétition be granted, and he [naming petitioner] be discharged from cus- 
tody," whereupon the United States appealed to this court, assigning errors as 
follows: "First, that the court erred in refusing to grant the motion of the 
said attorney to dismiss the pétition upon the ground set forth in said motion; 
second, that the court erred in permittlng any évidence to be introduced at 
the bearing; thlrd, that the court erred In discharging the petitioner." 

F. B. Earhart and Frank Clark, for the United States. 

Before FARDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 

PER CURIAM. A majority of the judges being of opinion that 
thèse cases are controUed by the principles declared in the opinion 
of the suprême court in Fong Yue Ting v. U. S., 149 U. S. 698, 13 
Sup. et. 1016, and consequentiy that the action of the secretary of 
the treasury in ordering the déportation of aliens who hâve arrived 
in this country within a year cannot be reviewed nor questioned by 
the courts, it is ordered that the judgments of the circuit court for 
the Southern district of Florida in the above-entitled cases be, and 
the same are, reversed, and the said cases, and each of them, are 
remanded, with instructions to enter judgments discharging the 
writ of habeas corpus, and remanding tlie relators to the custody of 
the immigrant inspectors of the United States. 



UNITED STATES v. AMOR et al. (six cases), 

(Circuit Court of Appeals, Fifth Circuit. May 7, 1895.) 

Nos. 265, 266, 291, 297, 302, and 309. 

ImMIGBATION— CONTEACT LABOK LAWS — DEPORTATION— HABKAS COBPUS. 

Aliens held in custody by immigrant Inspectors for déportation imder the 
contract labor laws, and by virtue of a warrant from the secretary of the 
treasury, which does not contain the names of the prisoners, or any names 
idem sonans, are held without authority, and may be released by habeas 
corpus. U. S. V. Arteago, 68 Fed. 883, distlnguished. 

Appeal from the Circuit Court of the United States for the 
Southern District of Florida. 

Thèse were writs of habeas corpus issued upon the relation of 
Joaquin J. Amor and flve others, who were held in custody by im- 
migrant inspectors at the port of Key West for the purpose of dé- 
portation under the contract labor laws. The circuit court entered 
an order discharging the relator in each case, and the United States 
appealed. 

F. B. Earhart and Frank Clark, for the United States. 
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Before PAEDEE and McCORMIOK, Circuit Judges, and TOUL- 
MIN, District Judge. 

PEEB CUEIAM. Thèse cases, in the main similar to U. S. v. 
Arteago (just decided) 68 Fed. 883, are distinguished from them in 
that the warrant of déportation issued by the honorable secretary 
of the treasury does not contain the names of the petitioners in the 
court below (appellees hère), nor any name or names idem sonans, 
and there is no évidence, even if such were admissible, tending to 
identify the appellees with any name or names recited in the war- 
rants. As the return to the writ of habeas corpus shows no au- 
thority to detain the petitioners, the judgments of the circuit court 
are correct, and the same are afflrmed. 



In re DANA et al. 

UNITED STATES v. DANA et al. 

(District Court, S. D. New York. June 24, 1895.) 

1. Ckiminal.Law— Removai, op Offendhbs— Rev. St. § 1014— State Practice 

TO BE FOLLOWED — InDICTMENT IN ANOTHKR DISTRICT INBUPPICIBNT, IF 

Inconsistent and Contradictory—Libel— Place of Commitment. 

ŒTie edljor of the New York Sun was indlcted in Wastiington for an al- 
légea libel published first in New York and afterwards circulated in Wash- 
ington. On an aflidavit, stating the indictment and annexing a copy, he 
was arrested in New York under a warrant Issued by a United States com- 
missloher, and held for trial in Washington upon proof of Identity. It ap- 
peared that he had not been in Washington. Further eridence of no crim- 
inality was excluded. The indictment charged in one count the writing and 
publishing of the libel in New York; in another count it charged the writ- 
ing in the District of Oolumbia; and its averments as to Mr. Daua's own 
acts were uncertain. On application under section 1014, Rev. St., for an 
order to remove the accused to Washington for trial: Held (1) that this 
proceeding was independent of that in Washington; (2) that it must con- 
forin to the state practice; (3) that facts and circumstances showing crim- 
Inality must appear by oath or affldavit, and the committing magistrate be 
thereby satisfied of probable cause; (4) that the accused has the right to 
an examination, whan demanded, and to show want of probable cause; 
and that the évidence oflCered should hâve been received; (5) that an indict- 
ment which présents a clear and consistent statement of facts is équivalent 
to an affldavit thereof upon the faith of the witnesses indorsed on it; (t5) 
that such an indictment, though secondary évidence, is receivable, and is 
sufflcient if not controverted; (7) that where, as in libel, the place where 
the offense was committed is material, vague and contradictory statements 
in the indictment forbid its réception as équivalent to an affldavit of facts, 
and reduce it to its strict offlce, viz., as a pleading only; (8) that this in- 
dictment was of that character, and hence Insufflcient as a basis of removal. 

2. Same — Section 83, Jcdiciary Act — "Offenses Asainst the United 

States" — Fédéral Offenses — Local Offenses under Local Law Ex- 
cluded. 

Removable offenses under section 1014, Rev. St., are the same as under 
section 33 of the judiciary act; the latter refers only to fédéral offenses, 
created by the gênerai législation of congress, and does not embrace of- 
fenses such as libel under the local or common law of the District of Co- 
lumbia alone; the "offenses against the United States" referred to, are 
such as are friable in the fédéral courts; libel is not such an offense; the 
language of section 33 excludes its application to such local offenses in 
the District of Oolumbia; the acts of 1871 and 1874 do not extend the 
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class of offenses referred to In section 33 and section 1014; and the act of 
1871 was not designed to give exceptional privilèges to the District of Co- 
lumbla by authorizing removals to tliat district for an ofifense like libel, 
wàicb does not admit of removal as between any of the states, or any of 
the fédéral districts of ail the rest of the country. Eeld, therefore, that 
the application for removal should be denied. 

On March 8, 1895, Mr. Dana, editor of the New York Sun, was 
held by Commissioner Shields in this district, under section 1014 of 
the United States Revised Statutes, for trial in the District of Co- 
lumbia upon an indictment there found against him and William 
Laffan for libel against Frank B. Noyés, a director of the Associated 
Press, contained in an editorial article printed and published in The 
Sun of February 22, 1895, and circulated in Washington. The de- 
fendant Laffan not havlng been found, application was made to the 
district judge for an order removing Mr. Dana to Washington, for 
trial in the suprême court of the District of Columbia, where the 
indictment M'as flled on March 7, 1895. 

The complaint before the commissioner was made by the United States at- 
tomey for this district, in a brlef afildavit, which did not itself charge any 
offense, but alleged, upon information and beUef, the finding of the indict- 
ment, as above stated, and that the défendant was in this district. Attached 
were an authenticated copy of the indictment, and a eopy of the bench war- 
rant issued thereon by the chief justice of the court, directing the marshal of 
the District of Columbia to arrest the défendants if found in that District. 

The indictment contained three counts. The first stated that the Sun Print- 
ing & Publishing Association was a New York corporation, engaged at the city 
of New York, in the business of printing and publishing The Sun newspaper 
daily; that Mr. Dana was its editor, and as such, composed, and procured for 
publication in The Sun, the editorial articles that appeared in the daily issues 
thereof; that the défendant Laffan was the manager of the paper, who had 
charge and superintendence of the printing, publication, and sale thereof; and 
that as such manager Laffan published and sold, and caused to be sold the 
issues of the paper in the city of New York, and at other places in the United 
States, among them, at the city of Washington; and that 300 copies of Tlie 
Sun were regularly sent to Washington, and were sold by said Laffan as such 
manager for circulation, there, as Mr. Dana well knew; that Mr. Dana, so 
being editor, and Mr. Laffan, manager, of The Sun, did, at the city of New 
York, on the 22d of February, 1895, maliciously write and publish, and cause 
and procure to be written and published In The Sun, in the form of an edi- 
torial article, the libelous matter complained of, entitled "The Work of Ras- 
cals"; and on the same day maliciously and unlawfuUy sent and caused to be 
sent to the city of Washington, for circulation there, 300 copies thereof, cou- 
taining the libelous matter referred to; and did then and there on February 
22, 1895, at the District of Columbia, unlawfully publish, and cause to be pub- 
lished, the libelous matter in the editorial article above referred to. 

Two other counts in the indictment are of the same purport substantlally, 
except that they make no référence to the publication of The Sun In New 
York, or to any acts of the défendants in New York; but a ver that the de- 
fendants on the 22d day of February, 1895, did, at the said District of Co- 
, lumbia, write and publish, and cause and procure to be written and published 
a certain other libel, In the same words as stated In the first count. Mr. Dana, 
on notice of the proceedings, appeared before the commissioner. His identity 
was proved; and also that he was not in Washington, but in New York, during 
ail the period alleged in the indictment, and had nothing to do with the sale 
or circulation of the paper; he denied the existence of probable cause, the 
sufflcieney of the papers presented to the commissioner, and offiered évidence 
to show waut of probable cause, which was excluded, the commissioner ruling 
that only the question of identity was before him. The question of removal 
was élaborately argued before the district judge orally, and upon brlefs after- 
•wards submltted. 
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Wallace Macfarlane, U. S. Dist. Atty., and Max J. Koliler, Asst. U. 
S. Dist, Atty., for the United States. 
Elihu Root, Franklin Bartlett, and Jere Wilson, for défendants. 

BEOWN, District Judge (after stating tlie facts). Tlie indictment 
charges that the alleged libel was pnblished both in New York and in 
Washington. But the facts stated in the indictment, and the slight 
évidence taken before the commissioner, are sulficient to show that 
whatever Mr. Dana had to do with the publication of The Sun of 
February 22d, containing the alleged libelous matter, was doue in 
New York. TJpon this ground it is contended by his counsel that he 
cannot be removed to Washington for trial, under the provisions of 
the United States constitution, which require the trial of offenders to 
be had in the state and district where the offense shall hâve been 
committed. The law of libel, however, authorizes an indictment 
where the libelous matter has been circulated through the defend- 
ant's instrumentality or procurement, and the common-law authori- 
ties justify the contention of the prosecution, that if the accused, 
within one jurisdiction has set agencies in motion for the purpose 
of procuring the circulation of the libelous matter in another juris- 
diction, the offense is committed by him in the latter jurisdiction, 
though he was not phyaically présent there. 

Whether the requirement of the constitution that the trial shall 
be had where the offense is committed, is to be construed according 
to the technical common-law rule existing at the time the constitu- 
tion was adopted, or in the more popular sensé of the word "com- 
mitted," and with référence only to the place where the defend- 
ant's own acts were done, is a mooted question, which I do not flnd it 
necessary to décide, Some very pertinent remarks on this point ad- 
verse to the contention of the prosecution, are to be found in the 
opinion rendered by Justice James, in the case of U. S. v. Guiteau, 1 
Mackay, 544, 545, and also by Justice Hagner, in the same case 
(pages 553, 554), both of whom express the opinion that the consti- 
tutional provision is to be interpreted on grounds "independent of 
the common law," and with référence only . to the "place where 
the manifest act of the défendant was done" — "where his active 
agency was employed" — and that it "forbids trial in a district where 
the ultimate conséquence of his act happened, but where he does 
not act." 

The language of courts, however, is to be considered with réf- 
érence to the facts of the case in hand ; and in that case the mortal 
blow was delivered in the District of Columbia, though the death 
resulting from it occurred afterwards in New Jersey. Such cases 
are distinguished from those in which the defendant's acts are di- 
rect and continuons, as when a pistol hall is fired across the bound- 
ary line of two jurisdictions; in that case, the blow is deemed 
given and the offense committed where the hall strikes, though the 
offender was across the line and in another jurisdiction. U. S. v. 
Davis, 2 Sumn. 482, Fed. Cas. No. 14,932. And so in libel, it is said, 
the injurions blow is delivered at the place where the circulation 
or publication is brought about intentionally through the défend 
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ant's procurement. If the circulation in a foreign jurisdiction 
arises only through the independent acts of others, without any 
active privity or intentional procurement of the défendant, no doubt 
can arise; as, for instance, in the case of a sale by the publishers of 
papers at the principal place of publication to a newsdealer in the 
ordinary course of trade, by whom the papers are forwarded to 
other jurisdictions in the ordinary course of his business,.^ In such 
a case the remarks of Judge Cooley would certainly be pertinent: 

"The actual offense, If any," he says, "was committed in New York. But a 
technlcal publication also took place in Washington by the sale of papers there. 
* * * It would be a singular resuit of a révolution where one of the griev- 
ances complained of was the assertion of a right to send parties abroad for 
trial, if it should be found that- an editor may be seized anywhere In the 
Union and transported by a fédéral officer to every territory into which his 
paper may find its way, to be tried in eaeh in succession, for offenses whlch 
consisted in a single act, not actually committed in any of them." Oonst. Lim. 
*320, note. 

As the facts bearing upon this point appear very imperfectly, 
through the slight testimony admitted by the commissioner. it will 
not be useful to consider it further hère, though it has an important 
connection with the sufficiency of the indictment; and in that rela- 
tion it will be referred to hereafter. It is also unnecessary, as a 
careful examination of the case in other aspects satisfles me that 
the application for removal should be denied, (1) because of the in- 
sufflciency of this indictment as a basis for removal proceedings un- 
der the practice required by section 1014; and (2) because the offense 
charged, resting wholly on the common law of Maryland, continued 
in force there by the acts of congress, does not belong to the class 
of "offenses against the United States" contemplated by section 33 
of the judiciary act, or by section 1014 of the Revised Statutes, 
upon which this application is based. 

(1) Procédure: The Indictment as Evidence: 

The commitment was made, and removal is asked, upon no évi- 
dence of criminality, or of probable cause, except a copy of the in- 
dictment found in the District of Columbia. Its réception as évi- 
dence of criminality was objected to. The objection was overruled, 
and the finding of the indictment was treated as so far conclusive 
on the question of probable cause, as to leave nothing for the com- 
missioner, as a committing magistrate, to détermine, except the 
identity of the défendant. Evidence offered by the défendant to 
disprove probable cause was accordingly rejected. On the ques- 
tion of criminality, no witnesses were called for the prosecution, 
and none was allowed for the défendant. It is claimed by the 
prosecution that the long practice of this district warrants that 
course. No reported décision of my predecessors on this point 
has been cited, and I know of none; nor has the point been before 
presented t«) me for décision. As applications for removal upon 
indictments found in other districts are becoming fréquent, correct 
practice in regard to them is so important that I am constraiaed to 
give it careful attention. If the practice pursued in this case is 
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not warranted by law, no preTious acquiescence in it can justify its 
continuance, when properly challenged; especially in a matter af- 
fecting Personal liberty. Two points are involved, viz., whether 
the indictment is admissible at ail as a foundation for commitment 
under section 1014 of the Kevised Statutes; and if admissible, its 
efifect and conclusiveness on the question of probable cause. There 
is not statute of the United States directly determining thèse ques- 
tions. 

In the earliest case referring to the subject (1868), and the only 
one in this circuit (In re Olark, 2 Ben. 540, Fed. Cas. No. 2,797), no 
question on this point was raised; for Benedict, J., states expressly 
in the opinion rendered, that the "single issue" presented to him 
did not include any question "whether the foreign indictment and 
warrant were sufBcient évidence to authorize commitment"; and 
it was, therefore, not considered. In XJ. S. y. Jacobi (1871) 4 Am. 
Law T. 151, Fed. Cas. No. 15,460, Judge Withey states his opinion, 
"that a certifled copy of the indictment would be sufificient not only 
to justify the United States attorney in making the necessary com- 
plaint, but to authorize the issuance of a warrant of arrest (i. e. 
the flrst warrant) by the proper oflScer." But he réitérâtes what 
he had said in U. S. v. Shepard, 1 Abb. (U. S.) 434, 435, Fed. Cas. No. 
16,273, viz., that there can be no removal summarily under the 
thirty-third section of the judiciary act, nor until after commitment 
by the proper ofBIcer; and no commitment, until after an examina- 
tion, and the ânding of probable cause. In the Case of Shepard 
he discharged the défendant because his présence had been pro- 
cured summarily, upon a warrant based upon an unverifled informa- 
tion by the United States attorney. 

Judge Lowell, in Ke Alexander (1871) 1 Low. 530, Fed. Cas. No. 
162, held, that the foreign indictment "being found upon oath and 
after the examination of witnesses, bas a presumption of validity." 
But "before a committing magistrate," under section 1014, he says, 
"Such an indictment is only a pièce of évidence, which may be met 
and controUed ; but where it stands by itself , and is uncontradicted, 
it is enough to authorize the warrant." In the case of U. S. v. 
Pope (1879) 24 Int. Rev. Rec. 29, Fed. Cas. No. 16,069, the subject 
was again considered by him, and he there says that the allowance 
of the indictment in évidence "rests rather on long usage than on 
any principle of law; because, generally speaking, an indictment is 
évidence of nothing but its own existence, unless there is some 
statute giving it a greater eiîect (see Rex v. Eriswell, 3 Term R 722, 
per Lord Kenyon) ; it is but secondary évidence after ail, or rather a 
statement of the resuit of évidence, and the better practice is to 
give primary évidence of criminality." The indictment in that case 
was for conspiracy in Louisiana. Proof was admitted before the 
commissioner to show that the défendant was not in Louisiana at 
the time alleged. "The allégations of the date of the conspiracy," 
says Judge Lowell, "involve the indictment in contradictions, 
which, if they are errors, must be corrected by évidence, and noue 
is'oflered. The indictment itself must stand or fall, by its own 
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dates. * * * [t is^ therefore, worthless as évidence of a con- 
spiracy, just as an affldavit would be which contained such incon- 
sistencies." 

In the case of U. S. v. Bogers, 23 Fed. 658, 661-663, Parker, J., 
«ays: 

"In the discrétion of tlie judge he may take the indictment as 
prima facie évidence of jurisdiction"; but if the question of the 
jurisdiction is raiêed, (i. e., the place where the offense was commit- 
ted) the judge, either on application for removal, or on habeas corpus, 
"may go behind the indictment to ascertain where the trial is to be 
(i, e. may lawfuUy be) had"; and upon the additional proofs taken 
on that point, the défendant was in that case discharged. On the 
same ground, removal was denied in the cases of In re BueU, 3 Dill. 
116, Fed. Cas. No. 2,102; In re Terrell, 51 Fed. 213; and In re Corn- 
ing, Id. 205, — upon an analysis of the averments of the indict- 
ment itself. In the case of In re Wolf, 27 Fed. 606, 608, Parker, J., 



"If the indictment contalns allégations sufflcient to show a crime has been 
-committed by the party chargea, it is the practlce of the fédéral judges to take 
the same as a prima facie showing that a crime has been committed at the 
place alleged by the party chargea; and, if nothing else appears, to order a 
removal of the party charged. But I hâve no doubt the judge, in hls sound 
•discrétion, may go into the whole case, if necessary, to enable him to dé- 
termine whether the party is to be removed from his home to a distant part 
of the country. This is a law in restraint of liberty, and, like ail laws of this 
character, while the very substance of the law is not to be construed away, 
yet it is to be strictly construed, and strictly pursued. The governmeiit asking 
a removal is required to fuily comply with the law." 

The défendant was there also discharged. 

In U, S. V, Fowkes, 49 Fed. 50, Butler, J., treated the subject in 
•substantially the same manner; admitting the indictment in évi- 
dence, but flnding it insufScient, on hearing the defendant's évi- 
dence. "The court," he says, "may treat an indictment as suflQcient 
authority for holding the relator, or it may not, as circumstances seem 
to require." When found at a distance, at the instance of the prose- 
cuting ofiicer, and without any préviens commitment, notice, or bind- 
ing over, and not supported by any further proofs, he regards the 
grand jury's "flnding, as little more than matter of form." 

The circuit court of appeals, in aflSrming this décision (53 Fed. 13, 
3 G. a A. 394), say: 

"We do not doubt that a district court may, in its discrétion, and 
in a proper case, order a warrant of removal upon an indictment 
alone; but it would be going much too far to hold that in ail cases 
* * * the judge is precluded from hearing any other évidence 
than" the indictment; and the court held that the judge was in that 
«ase justified in requiring that he should be satistied, before he 
would deprive the relator of his personal liberty and order his trans- 
fer to a distant state for trial (Missouri) that ttiere was évidence on 
which a jury might convict in that state; and that there was no 
error by the judge in his requiring, after the évidence given by the 
défendant, "other évidence than the indictment itself, that the court 
in Missouri had cognizance of the offense; and in discharging the 
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accused, upon failure of the goTernment to comply with that re- 
quirement." The question there was similar to one of the principal 
questions hère, viz., did the défendant commit any offense in the 
District of Columbia where the indictment was f ound, so as to give 
the court in that district any cognizance of the offense, or any juris- 
diction to try him? In that aspect the indictment is always open to 
criticism, and contradiction. In re Terrell, 51 Fed. 213 ; In re Corn- 
ing, Id. 205, 206. 

The above are the only cases I hâve found in whîch the effect of 
the indictment as évidence is considered. According to them, an in- 
dictment in another district, though admissible as prima facie évi- 
dence, is not conclusive, and cannot shut out évidence for the défend- 
ant to show that no offense was committed by him within the district 
to which removal is sought 

The statutory provisions bearing on the subject, as well as the 
practice before committing magisttates, though sometimes referred 
to, hâve in nearly ail the cases cited been so little considered, that it 
will be useful to recur to them. 

The proceedings for commitment and removal are founded solely 
upon section 1014 of the Kevised Statutes. Plainly, therefore, they 
must conform to the conditions enjoined by that section. Cases like 
U. S. V. Berry, 4 Fed. 779, and U. S. v. White, 2 Wash. O. C. 29, Fed. 
Cas. No. 16,685, which did not arise under section 1014, nor involve 
its application, hâve little bearing on the question. The proce«dings 
must also conform to the fourth amendment of the constitution, 
which provides that "no warrant shall issue but upon probable cause, 
supported by oath or afiarmation." Section 1014 is as foUows : 

"For any crime or oÉfence against the United States the offender may • • * 
by any justice or judge of the TJnlted States, or by any commissioner, etc., or 
by any judge of the suprême court, etc., * * • justice of the peace, or other 
magistrate, of any state where he may be found, and agreeably to the usual 
mode of process against offenders in such state, be arrested and Imprisoned 
or balled for trial before such court of the United States as by law ["as by 
thls act," says section 33 of the judiciary act] bas cognizance of the offeuce. 
Copies of the process shall be retumed as speedily as may be unto the clerk's 
office of such court, together with the recognizances of the witnesses for their 
appearance to testify In the case; and where any offender or witness is com- 
mitted in any district other than that where the offence is to be tried, it shall 
be the duty of the judge of the district where such offender or witness is 
Imprisoned, seasonably to issue, and the marshal to exécute, a warrant of re- 
moval to the district where the trial is to be had." 

The whole structure of this section, its provisions in regard to 
bail, recognizances, witnesses, and commitment, and the express pro- 
vision that the proceeding shall be "agreeably to the usual mode of 
process against offenders in such state," show that the familiar com- 
mon-law proceeding upon complainant for the arrest and commit- 
ment of offenders by committing magistrates was intended to be 
adopted and followed, subject to the provision adopting the pro- 
cédure of the several states. Even the magistrates named are al- 
most identical with those named in the state statutea 

The proceeding contemplated by section 1014 is, moreover, an orig- 
inal and independent proceeding. It makes no référence to any 
indictment found elsewhere, nor is there any différent provision for 
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such cases. In those cases, by the common-law practice, and by 
the State practice, the défendant, if within the state or kingdom, was 
arrested upon a bench warraait, or a warrant signed by a justice of 
the peace, issued directly upon the finding of the grand jury. The 
bench warrant ran throughout the state, or kingdom; a justice's 
warrant had to be "backed," or indorsed, by a justice in the county 
where the défendant was found. 1 Chit. Cr. Law, 342; Code Or. Proc. 
N. Y. § S04 As congress bas not authorized that mode of proceediug 
upon fédéral indictments, if the défendant is not within the district 
where the indictment is found, resort must be had, as it is now con- 
sidered, to an original proceeding by complaint under section 1014; 
and whehever that section is appealed to, the procédure required by 
it must be observed, whether there has been a previous indictment 
found elsewhere, or not The requirement that the proceeding shall 
be "agreeably to the usual mode of process against ofifenders in such 
state," "was designed," says Mr. Justice Curtis, in U. S. v. Eundlett, 
2 Curt. 41, Fed. Cas. No. 16,208, "to assimilate ail the proceedings 
for holding accused persons * * * to the proceedings had for sim- 
ilar purposes by the laws of the state where the proceedings should 
take place." The words "mode of process," he says, are synonymous 
with "mode of proceeding," 

This must embrace the preliminary examlnation usual in the state, 
mcluding the taking of évidence, dépositions, and the examlnation 
of witnesses, and the duty of the magistrate in finding probable 
cause; because, aside from this clause, there is no rule on those sub- 
jects; and it cannot hâve been intended that the proceedings should 
be conducted arbitrarily, and without any rule at ail. The provi- 
sion also for the commitment of witnesses, contemplâtes their prés- 
ence and examlnation. In making this provision for an observance 
of the practice in use in the state where the arrest is made, it may 
be reasonably presumed that the intention of the judiciary act was 
to prevent tfie hateful appearance of employing summary and arbi- 
trary methods of removal, and to avoid creating préjudice against 
the new government which would be likely to be engendered through 
courses of procédure to which the people of the several states were 
not accustomed, and against which they had just successfully fought. 
The construction of treaty stipulations is analogous. In re Farez, 7 
Blatchf. 345, 357, Fed. Cas. No. 4,645. 

Although the state rules of évidence are not applicable in crim- 
inal proceedings in fédéral cases, unless congress has so provided, 
the above clause of section 1014 sufficiently shows the intent of con- 
gress in this instance. It also imports that the rules of procédure 
to be followed in proceedings under section 1014 are those in force 
in the state at the time and place of the removal proceeding. This 
construction has been adjudged either directly, or by necessary im- 
plication in many cases; by Woodruff, J., in U. S. v. Case, 8 Blatchf. 
251, Fed. Cas. No. 14,742; by Judge Dillon, in U. S. v. Horton, 2 
Dill. 94, Fed. Cas. No. 15,393; by Hammond, J., in U, S. v. Brawner, 
7 Fed. 86, 90; by Deady, J., in U. S. v. Martin, 17 Fed. 150, 156; and 
by Dyer, J., in Be Burkhardt, 33 Fed. 25, 26. It is implied also 
in Mr. Justice Miller's language in the Case of Bailey, 1 Woolw. 
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422, 426, Fed. Cas. No. 730, holding that although no examination is 
provided for in express terms by section 1014, it is necessarily im- 
plied in the référence to the state practice. "It would be a waste 
of time," he says, "to attempt to show that an imprisonment or order 
for bail is never made in any state, without a previous examination 
into the probable guilt of the prisoner, unless he voluntarily waives 
such examination." Hammond, J., says: "That the preliminary ex- 
amination is to be in accordance with the usages of the district, seems 
to be a plain requirement of the statute." Deady, J., referring to 
the clause in question, says, "The yalidity, etc., is to be determined 
by the law of Oregon for the arrest, examination, and commitment 
of oflenders"; and Dyer, J., says that the act "requires a preliminary 
examination, so that the committing magistrate, and the judge sign- 
ing the order of removal, may be satisfled of the probable guilt of 
the accused." I do not ând any reported case dissenting from thèse 
views. The state practice, therefore, as regards examinations be- 
fore committing magistrates, must be followed, so far as applicable, 
in proceedings under section 1014. 

At common law a magistrate could not lawfully commit except 
upon oath. When the witnesses were brought before him, he was 
required to take their dépositions as to the facts and circumstances 
within their knowledge showing criminality ; the défendant at length 
acquired the right toi cross-examine the complainant's witnesses, and 
to produce witnesses on his own behalf ; and on the facts thus as- 
certained, the magistrate was to détermine the question of probable 
cause. 1 Chit Or. Law, 33, 34, 78, 79 ; 1 Tayl. Ev. § 484, note 2. Pro- 
visions to this efEect were early incorporated in the statutes of New 
York, were re-enacted in the Eevised Statutes (2 Eev. St. 706), and 
are ail stated in fuller détail in the existing Code of Criminal Pro- 
cédure, adopted in 1881 (Laws 1881, c. 442; Code Cr. Proc. §§ 148- 
150, 194, 207, 208). If a magistrate commits upon oath of belief or 
suspicion only, without any statement of facts and circumstances 
showing probable guilt, he is liable to an action for false imprison- 
ment. 1 Chit. Cr. Law, 34; Blodgett v. Race, 18 Hun, 132. See 
In re Rothaker, 11 Abb. N. C. 122. 

The construction given to the fourth amendment of the constitu- 
tion is to the same effect. Chief Justice Marshal, in the Case of 
Bollman, 4 Cranch, 75, says: 

"This probable cause, therefore, ought to be proved by testlmony in itself 
légal, and which, thougb from the nature of the case must be ex parte, ought 
in most other respects to be such as a court and jury might hear." 

In Re Rule of Court, 3 Woods, 502, Fed. Cas. No. 12,126, Mr. Jus- 
tice Bradley says : 

"It Is plain upon this fundamental enunciation • • * that the probable 
cause referred to, which must be supported by oath or, affirmation, must be 
submltted to the committing magistrate himself, and not nierely to an officiai 
accuser; so that he, the magistrate, may exercise his own judgment on the 
sufflciency of the grounds shown for believing the accused person guilty. in 
other words, the magistrate ought to hâve before him the oath of the real ac- 
cuser, presented either in the form of an affldavit, or taken down by himseif 
by Personal examination, exhibiting the facts on which the charge is based, 
and on which the belief or suspicion of guilt is founded, The magistrate can 
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then Judge for himself and not trust to the judgment of another, whether suffl- 
cient and probable cause exista for Issulng the warrant" 

Accordingly, a rule was formally established in that circuit that — 
"No warrant of arrest shall be Issued by any commissloner upon raere belief 
or suspicion of the person making such charge; but only upon prcJbable cause, 
supported by oath or affirmation of such person, in whlch shall be stated the 
facts withln. his own knowledge constltutlng the grounds for such a belief, 
or suspicion." 

The same rule applies as on informations. U. S. t, Tureaud, 20 
Fed. 621; U. S. v. Polite, 35 Fed. 58. 

The fundamental requirements, therefore, of the fourth amend- 
ment, and of the practice of this state, made applicable by section 
1014, are that the facts and circumstances tending to show criminal- 
ity shall be made to appear to the magistrate on oath, whether upon 
examination by the magistrate himself, or by affidavit, or déposition; 
that if the défendant demand an examination, the complainant's 
witnesses, if within the county, shall be recalled, if desired, for 
cross-examination, and the défendant allowed witnesses in his own 
behalf ; and that the magistrate must himself flnd in the facts thus 
shown suffieient probable cause, indépendant of the belief of other 
persons. 

There is no express provision either by congress, or by the law 
of this state, as to the réception or efifect of an indictment found in 
another state or district as évidence before a committing magistrate; 
though in California a state statute is said to make such an indict- 
ment légal évidence. U. S. v. Haskins, 3 Sawy. 262, Fed. Cas. No. 
15,322. In New York such a question in the state practice never 
arises; because after indictment found in one county the ofEender, 
if in another county, is removéd by a bench warrant, and not by 
proceedings before a committing magistrate. In proceedings under 
section 1014 in this state, therefore, a certifled copy of a foreign in- 
dictment must stand upon the gênerai rules applicable to prelim- 
inary examinations; and by thèse rules it is at best, as stated by 
Lowell, J., in U. S. v. Pope, supra, but secondary évidence of the facts 
conatituting the offense, and hence in no way conclusive. 

Section 905 of the Revised Statutes, as respects the faith and crédit 
to be given to the "records and judicial proceedings of the courts of 
other States," etc., is not applicable; for the reasons, (1) that a grand 
jury is not a court (U. S. v. Clark, 1 Gall. 497, Fed. Cas. No. 14,804; 
Todd v. U. S., 158 U. S. 278, 15 Sup. Ct. 889); (2) that if it were, its 
proceedings, being ex parte aiid without notice to the défendant, are 
in no way binding upon him elsewhere (Pennoyer v. Neff, 95 U. S. 
714, 733; Scott v. McNeal, 154 U. S. 34, 46, 50, 14 Sup. Ct. 1108); 
(3) that the indictment as a record, even in the court where found, 
is not évidence of anything more than the finding of the grand jury. 
The warrant against the défendant in that jurisdiction is, indeed, 
based upon the action and the flnding of the grand jury, of which 
the indictment is évidence; because they are each parts of one con- 
stitutional proceeding for bringing the accused to trial; but on the 
trial there the averments of the indictment are not the least évidence 
against the accused; nor are they primary légal évidence in any in- 
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dépendent proceedingselsewhere. No one would contend tSat asîde 
from statute, an indictment in one district or state would be a sufiS- 
cient basis for an indictment in another state or district in which 
légal évidence was required. King v. Willett, 6 Term R, 294; Code 
Or. Proc N. Y. § 256. 

As the object of every preliminary examination, however, is not 
to détermine flnally the question of guilt, but only the existence of 
probable cause to believe an offense has been committed, more lati- 
tude in receiving évidence is allovyed than upon a trial. In the Case 
of Bollman, supra, before Chief Justice Marshall, an afiQdavit taken 
in Louisiana stating facts and circumstances within the knowledge 
of the afBant was accordingly held admissible in Virginia, the wit- 
ness not being procurable; although from the remark of the chief 
justice that commitments were made ex parte, it would seem that 
the state practice there was différent from ours; and so in TJ. S. 
v. White, 2 Wash. C. G. 29, Fed. Cas. No. 16,685. Under the law 
of this state ex parte commitments are not allowed, if an exam- 
ination is demanded. The witnesses are not required to be pro- 
duced, however, for cross-examination, if they are not within the 
county; and committing magistrates are not, like a grand jury, lim- 
ited by statute to strictly légal proof. Code Cr. Proc. N. Y. § 256; 
Kire V. Willett, 6 Term R. 294. Under the Criminal Code of this 
state, it has been held that a complaint upon information and belief 
is sufficient for issuing the warrant, if the particulars of the infor- 
mation and the informants are also stated. People v. Mcintosh 
(1886) 5 N. Y. Cr. R. 39, and such is the common practice. It would, 
in many cases, defeat the ends of public justice, and the guîlty would 
often escape before the necessary proof could be procured, if in is- 
suing an order of arrest nothing but strictly légal évidence could 
be considered by the magistrate. But complaints on information 
and belief are to be closely scrutinized. Headley, N. Y. Cr. Just. 
80-82. 

An indictment found in another district, though not primary évi- 
dence of the facts stated in it, may, however, be secondary évidence 
of a more or less persuasive character. It contains the flnding of 
a body specially constituted by law to inquire into offenses; it is 
required to be based either upon the examination of witnesses, or 
upon the knowledge of the grand jury itself ; it is a record of their 
presentment or complaint, and purports to be made upon oath, and 
is delivered to the court upon their oath to make true presentments. 
Beyond that jurisdiction, it may, therefore, be received as any com- 
plaint on information and belief would be received, and its suffl- 
ciency should be judged by the same rules. The question of prob- 
able cause, the magistrate must himself détermine from ail the facts 
ascertained by him. The judgment of a foreign grand jury ia not 
to be a substitute for his own. If the narrative of facts contained 
in the indictment is clear, consistent, and unambiguous in showing 
the commission of the offense chârged, I think it may be regarded 
as équivalent to a déposition of the facts ascertained by the grand 
jury upon the sworn examination of the witnesses whose names are 
indorsed on it; and as such, sufiScient évidence for the issue of the 



IN BE DANA. 897 

warrant of arrest, under section 1014, when other évidence of tlie 
facts is not conveniently attainaWe; and hence it is also sufficient 
for commitment, if examination is waived, or when tlie averments 
of the indictment are not contradicted. 

But indictments are often of quite a différent character. An in- 
dictment is not, in f act, prepared, or designed, as an affidavit, or a 
déposition. It is, in reality, a charge, an accusation, a pleading, 
designed to put the défendant on trial. Though presumed to em- 
body the material facts proved before the grand jury, it is not nec- 
essarily conflned to those facts. It is drawn up by the district 
attorney as a légal accusation. It is not formally verifled. The 
matters stated in it are not necessarily stated as they were proved 
refore the grand jury; they may be pleaded according, vo their légal 
rifect; i. e., as the district attorney may understand their légal 
elïect. Légal inferences are often stated as facts; facts and law 
indistinguishably blended; and in the use of différent counts for the 
same actual offense, although by a légal fiction the différent counts 
are supposed to relate to différent offenses, the law tolérâtes such 
inconsistencies and even contradictions in indictments, as in a dépo- 
sition would constitute perjury. An indictment that appears on its 
face to be of this character, cannot be deemed or treated as équiva- 
lent to a déposition or an aASdavit of facts; because it plainly is 
not designed to be so treated, and its form and contents forbid it 
to be so regarded. It must be judged by its statements, altogether; 
and if taken as a whole, it is contradictory on material points, it 
becomes worthless as an aflQdavit of facts, however perfect as a 
pleading; and such an indictment is, therefore, insufBcient as a foun- 
dation for removal proceedings. 

Such, I think, is the indictment in this case. The main questions 
involved make it most material to know what acts of , each défend- 
ant were committed hère, and what, if any, in Washington. There 
is no deflniteness or certainty in the essential statements in this re- 
gard, as respects Mr. Dana. He dénies that any acts of his were 
done in Washington. The flrst count allèges that Mr. Dana wrote 
the libel in New York; the second and third counts allège, on the 
contrary, that Dana and Laflan wrote, or caused it to be written, in 
Washington. The indictment in the ûrst count allèges a circula- 
tion and publication of the libel in Washington, and also allèges a 
prior publication of the same libel in New York. It does not dis- 
tinctly allège any direct agency of Mr. Dana in the circulation in 
Washington. The averment of publication there by Mr. Dana is 
evidently a légal conclusion only. It states that Mr. Dana was the 
editor of the paper; but that Mr. Laffan was the manager, and that 
Laiïan had charge and superintendence of its publication and sale; 
that Laffan, as manager, sold and caused it to be sold in New York 
and other places, including Washington; that 300 copies were reg- 
ularly sold by Laffan for circulation in Washington, and were sent 
there; but in what place and to whom Laffan sold them, and by 
whom the 300 copies were sent to Washington, are not delinitely 
stated. The indictment in the same count afterwards allèges that 
v.68F.no.8— 57 
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Mr. Dana and Mr. Laffan sent and caused to be sent to Washington 
300 copies for circulation there. Ail the averments as respects Mr. 
Dana's agency in the circulation of the paper in Washington are 
uncertain, and in part contradictory. Its averments might ail be 
trué, in the alternative and conjoined way in which they are stated, 
though the simple fact was that the 300 copies wére sold in New 
York in the usual course of trade to a newsdealer hère, who was 
accustomed to dispose of them in Washington, and sent them there 
on his own account, in the usual course of business. Such an in- 
dictment cannot be treated as équivalent to a complaint on oath ; or 
if so treated it would discrédit itself by its inconsistencies and con- 
tradictions. A magistrate could not properly act upon an affldavif 
of that character ; and hence it cannot serve as the necessary légal 
basis for a proceeding under section 1014. 

It is, moreover, the duty of a committing magistrate, as above 
observed, to scrutinize closely a complaint founded on information 
only, and to require the production of such original évidence as is 
near at hand and easily procurable, in support of such a complaint. 
The oflSice of The Sun was but a few hundred feet distant, and orig- 
inal évidence as to the alleged libel and other important averments 
were easily procurable. The alleged libel consists of a few Unes 
only extracted from an alleged editorial article in The Sun of Feb- 
ruary 22, 1895. But the article itself was not produced, nor the 
paper in which it appeared ; nor are either of them bef ore me. Non 
constat, but if produced, they might hâve turned out to be only fair 
commente on the resuit of a judicial investigation. Other original 
évidence upon material facts was equally easy of production, but 
was not sought. Under such circumstances, to permit an investi- 
gation bef ore a grand jury in a distant place, and such uncertain re- 
sults of that investigation as are exhibited in this indictment, with- 
out the production of âny original évidence easily available concern- 
ing facts occurring close at hand, to stand as a substitute for an 
investigation by a committing magistrate on the spot, and as a sub- 
stitute for the magistrate's judgment on the facts that in such a 
proceeding would be ordinarily procured, would be to sustain the very 
practice which section 1014 was designed to prevent, in requiring 
the investigation to be conducted according to the usages of the 
state where the proceeding is had. 

(2) Libel not a Kemovable Offense: 

I am equally satisfled that libel in the District of Columbia does 
not belong to the class of offenses contemplated or provided for by 
the thirty-third section of the judiciary act, or by section 1014 of 
the Eevised Statutes, which re-enacted it. 

The slight change of phraseology in section 1014 (shown in the 
quotation, supra) does not import any intent to. change the meaning 
or effect of the original act. The verbal change was appropriate in 
order to avoid the incongruity arising from the wording of section 
33, when applied to new states, whose courts, though of the same 
character as those created by the judiciary act, and within its gen- 
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eral intent, were not within its letter, because not created "by that 
act." The change has no other significance. The rule laid down by 
Spencer, J., in Taylor t. Delancy, Gaines' Cas. 149, 151, for constru- 
ing the revision of statutes, which was adopted by Kent, J., in Yates' 
Case, 4 Johns. 359, and which has since been so generally followed, 
is applicable hère, viz. : "That mère change of phraseology shall 
not be deemed or construed a change of the law, unless such phrase- 
ology evidently purports an intention in the législature to work a 
change." 

Mr. Justice Miller, in U. S. v. Bowen, 100 U. S. 508, 513, says: 
"This principle is undoubtedly sound." In Murdock v. City of Mem- 
phis, 20 Wall. 617, he says the revision of the United States statutes 
was "based on the idea that no change in the existing law should be 
made"; and in Smythe v. Fiske, 23 Wall. 382, Mr. Justice Swayne 
says: "It was the declared purpose of congress to collate ail the 
statutes as they vi^ere at that date, and not to make any change in 
their provisions." See, also, U. S. v. Lâcher, 134 U. S. 626, 627, 10 
Sup. et. 625; U. S. V. Hirsch, 100 U. S. 35. 

In The L. W. Eaton, 9 Ben. 289, 301, 302, Fed. Cas. No. 8,612, 
Blatchford, J., says that "the presumption is that new langUage is 
the resuit simply of revision, simplification, rearrangement and con- 
solidation, with a view to re-enactment of the same substance and 
meaning"; unless the words clearly indicate a différent intent If, 
therefore, up to the time of the revision of 1874, section 33 of the 
judiciary act did not authorize removals for libel to the District of 
Columbia, it cannot be seriously contended that section 1014 of the 
Revised Statutes warrants such removals now. 

It is plain, however, that the judiciary act did not contemplate 
any such local offenses as libel in the District of Columbia. In the 
fédéral System, there are no common-law crimes. It was early ad- 
judged in the case of U. S. v. Hudson, 7 Cranch, 32, that even libel 
against the government, or its offlcers, could not be punished crim- 
inally, without a statute therefor. Mr. Justice Johnson says: 

"The législative authorlty of the Union must first make an act a crime, afflx 
a punlshment and déclare the court that shall bave jurisàletion of the offense." 
U. S. V. Coolidge, 1 Wheat. 415; U. S. v. Britton, 108 U. S. 206, 2 Sup. Ct. 
531; Benson v. McMahon, 127 U. S. 45T, 466, 8 Sup. Ct. 1240; Manchester 
v. Massachusetts, 139 U. S. 262, 11 Sup. Ct. 559; U. S. v. Eaton, 144 U. S. 
677, 687, 12 Sup. Ct. 764; In re Greene, 52 Fed. 111. 

There has never been any statute either of the United States or 
of the state of Maryland, making libel a criminal offense, or defln- 
ing its punishment. The présent indictment rests whoUy upon the 
old common law of Maryland, and upon the act of congress of Feb- 
ruary 27, 1801 (2 Stat. 104), accepting the cession of that district, and 
providing that "the laws of Maryland as they now exist shall be and 
continue in force," excCpt as modifled, etc. 

Assuming, though that point also is disputed, that libel in the Dis- 
trict of Columbia is a criminal offense, it is nevertheless a purely 
local offense. It is no part of the fédéral System of laws, nor related 
to the gênerai législation of congress. In administering the local law 
of the District of Columbia, the national government there acts as 
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the State governments act within their several limits in administer- 
ing the ordinary riglits of person and property. That is an excep- 
tional and a wholly différent field of action from what is embraced 
in ordinary fédéral législation; and it was evidently wholly foreign to 
the scope of the judiciary act. Offenses against the local law of 
the District of Columbia are, in a sensé, offenses against the United 
States, because the United States is the local governing authority. 
Metropolitan R Co. v. District of Columbia, 132 U. S. 9, 10 Sup. Ct. 
19. But the judiciary act was not dealing with, or contemplating 
this exceptional and local relation. The District of Columbia had 
then no existence. The scope and aim of the judiciary act were 
manifestly purely fédéral and national. It created the fédéral courts 
authorized by the constitution for the country at large; it deflned 
their jurisdiction, civil and criminal; and it established the dis- 
tricts in which each might acti As an incident to that distribution 
of fédéral jurisdiction, and to enable fédéral offenses to be tried in 
the proper district, it provided by section 33 that for offenses against 
the United States, offenders found in other districts might be com- 
mittéd and removed to the proper district for trial. What offenses 
are referred to? Manifestly those fédéral offenses only of which the 
courts thereby created had jurisdiction; offenses which those courts 
were designed to try, and could try; since the only subject of con- 
sidération was the national, fédéral courts, and trials in those courts 
alone. Those offenses were fédéral offenses arising under fédéral stat- 
utes applicable throughout the country. 

The first of thèse statutes, known as the "Crimes Act" (1 Stat. p. 
112, c. 9), was passed soon after the judiciary act. It deflned as "crimes 
against the United States" (when committed within its exclusive 
jurisdiction), treason, murder, manslaughter, forgery, larceny, per- 
jury, bribery, etc. Later statutes hâve added many other offenses. 
Thèse statutes cover the whole field of the fédéral criminal law, and 
ail the offenses friable by the fédéral courts in the différent fédéral 
judicial districts of the country; and thèse alone are the offenses 
contemplated and referred to in the thirty-third section of the ju- 
diciary act. 

At that time a territorial govemment and territorial courts had 
been organized under the ordinance of 1787 in the Northwest Terri- 
tory. But no one would contend that mère local offenses commit- 
ted in that territory, and not embraced in any gênerai législation of 
congress, were removable "offenses" under the judiciary act, any more 
than that its territorial courts were "courts of the United States" in 
the sensé of the judiciary act, or of ordinary législation. When the 
District of Columbia was afterwards acquired, its courts and local 
offenses under the local law alone, were in the same category as 
those of the territories. That none of those courts were "courts of 
the United States," in the sensé of ordinary législation, has been long 
adjudicated, because they do not belong to the fédéral System, and 
are not courts of the constitution, nor created under the judicial 
power, but under a separate authority in the constitution to make 
"ail needful rules and régulations for the territories" (article 4, § 
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3), and to "exercise exclusÎTe législation over the seat of govem- 
ment" (article 1, § 8). Insurance Co. v. Oanter, 1 Pet 511, 546; 
Clinton v. Englebrecht, 13 Wall. 447; Hornbuckle t. Toombs, 18 
Wall. 648, 655; McAUister v. U. S., 141 U. S. 182-184, 11 Sup. Ct. 
949. There is the same distinction between local and fédéral of- 
fenses. 

That offenses under the local law of the District of Columbia are 
not embraced in section 33, also results necessarily from its par- 
ticular proTisions. The commitment and removal are by that section 
required to be (1) to the proper "district," i. e., to one of the fedend 
judicial districts; and the District of Columbia is not such a district 
(U. S. V. Gruiteau, 1 Mackay, 564); (2) for trial in a "court of the 
IJnited States," which (3) has cognizance of the offense by virtue of 
"that act"; and the courts of the District of Columbia, as above 
Btated, are neither "courts of the United States" in the sensé of the 
judiciary act, nor do they dérive their authority from the judiciary 
act. 

WhUe each of thèse three conditions would exclude mère local 
offenses in the District of Columbia from the removable class, it is 
important to note still further, that the same conditions, and par- 
ticularly the provision that the trial must be had by one of the 
courts established "by that act," show by irrésistible inference that 
the offenses contemplated and intended by section 33 are such of- 
fenses only as could be tried in the fédéral courts established by that 
act. But libel, either against the government or against private 
persons, is not and never has been a criminal offense anywhere tria- 
ble in the fédéral courts of the country. U. S. v. Hudson, 65 Fed. 
68. Section 33 in ail its parts is, in fact, whoUy inapplicable to 
offenses under the mère local law of the District of Columbia; and 
in no contested case reported do I find that any removal to that 
district has been had for libel, or for any other merely local offense. 
In the Case of Buell, 3 Dill. 116, Fed. Cas. No. 2,102, the objections 
hère considered were not brought to the attention of the court 

For thèse reasons, I hâve no doubt that libel in the District of 
Columbia was never a removable offense under section 33 of the 
judiciary act alone. 

The only additional acts of congress bearing on the question, are 
those of 1871 and 1874. The act of 1871 (16 Stat. 426), now section 
93 of the Eevised Statutes of the District of Columbia, is as f oUows : 

"Sec. 93. The constitution and ail the laws of the United States, whieh are 
not locally inapplicable, shall hâve the same force and efCect within the Dis- 
trict of Columbia as elsewhere within the United States." 

The act of June 22, 1874 (1 Supp. Eev. St. p. 38) was passed on the 
same day the United States Eevised Statutes were adopted, and in 
section 2 déclares that "the provisions of the thirty-third section 
of the judiciary act shall apply to courts created by act of congress 
in the District of Columbia." 

The statute last cited is so vague that it is diflScult to détermine 
its intention or effect. It is more noticeable for what it omits than 
for what it contains. It does not make the District of Columbia 
a fédéral district; nor déclare that offenders may be removed 
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thither ijj like manner as to other fédéral districts, nor removed 
thither for violations of the local law; nor does it purport to en- 
large the class of offenses contemplated by section 33. , It is, there- 
fore, immaterial hère. It does not even make the provisions of 
section 33 applicable in gênerai to the District; but only to "courts 
created by congress in the District of Columbia." No one court 
is specifled. It extends, therefore, to ail the courts, from the high- 
est to the lowest. What provisions of section 33 can be made ap- 
plicable to ail the courts of the District of Columbia? Apparently, 
those only by which ail the judges and magistrates of the courts in 
the several states are authorized to a-ct as committing magistrates. 
This, I think, is its only effect, and it bas been so held by Treat, 
J. See In re Buell, 3 Dill. 116, Fed. Cas. No. 2,102. 

Such also was the construction given to the act of 1874 by the 
judiciary committee of the senate, upon a spécial resolution of in- 
quiry referred to that committee on the 15th of December, 1874, 
less than six months after the act was passed, and directing the 
committee to inquire as to the extent and meaning of that act, 
and particularly, "whether under or by its provisions persons 
chargea with or indicted for libel, or other crime, in said District 
of Columbia, can be brought from a state or other place within 
fédéral jurisdiction, to said District to answer therefor; and also 
whether said act bas any application to prosecution or indictment 
for the crime of libel in any case, and report thereon." 

On thé foUowing 16th of February, 1875, the judiciary committee 
made its report (No. 658). It considers at some length and analyzes 
the provision of the thirty-third section of the judiciary act, and con- 
cludes as foUows: 

"The sum o£ the matter. therefore, Is, that the second section of the act of 
.Tune 22, 1874, confets upon the courts of the District of Columbia the power 
to arrest offienders found in the District who are charged with crime commit- 
ted within the District, and hold them for trial, (which was the law before,) 
and to arrest offenders found in the District who hâve committed crimes 
against the United States in some judicial district of the United States, and 
to send them to such district for trial. And that is ail. No person can be 
brought into the District of Columbia under it, either for libel, or any other 
crime. The committee are of opinion that both the sections of the act are 
necessary and proper, and in perfect accordance with the principles of justice 
and the course of civilized jurisprudence. Without provisions of this chai- 
acter the District of Columbia would be an asylum for oft'enders committing 
crimes against the laws of the United States and escaping hither. 

"It also remains to report, as directed by the resolution of the senate, 
'whether said act has any application to prosecution or indictment for the 
crime of libel in any case.' 

"We are of opinion that, as before stated, no person charged with the crime 
of libel can be brought into the District of Columbia under it, for no pex'sou 
can be brought hère under it, for any crime whatever. • • • 

"The resuit is that the act of June 22, 1874, is not, in our opinion, obnoxious 
to any critlcism; and, in respect of the crime of libel, it confers no power 
either to bring a person charged with it into the District of Columbia or to 
send him out of It." 

The report was signed by Senators Edmunds, Conkling, Freeling- 
huysen, Wright, T?hurman, and Stevenson. 

Upon this report no further action was taken, nor any further 
législation proposed. So high is the character of that committee, 
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that nothing short of express législation or adjudication by the 
courts, couïd be weightier as contemporaneous construction. 
Though not literally, yet substantially, their report covers the 
whole ground of removability to the District of Columbia for mère 
local offenses; and as the légal status reported by that committee 
was acquiesced in, the necessary inference, considering the spécifie 
nature of the inquiry is, that the existing status as reported by the 
committee was satisfactory, and in accord with the législative in- 
tent. 

Another inference warranted by the passage of the act of 1874 
on the same day the Revised Statutes was enacted is, that section 
1014 of the Eevised Statutes was not intended or understood by con- 
gress to apply to the District of Columbia, nor any new législation 
intended by the slight change of phrase in the revision of that sec- 
tion; because if section 1014, as revised, or the original section 
33, already embraced the District of Columbia, or applied to it, 
the act of 1874 would hâve been wholly superfluous. And it fol- 
lows further, that the act of 1874 must be deemed to be intended to 
express just how far section 33 of the judiciary act was designed by 
congress to be extended to the District of Columbia; viz., to its 
''courts" alone, i. e., for the purposes above stated, and no further; 
thus excluding any construction of section 1014 as new législation 
for that district. Ilad the intent of the act of 1874 been to au- 
thorize removals for local offenses in the District of Columbia for. 
trial there by its local courts, the act would naturally hâve said so; 
or else would hâve declared section 1014 to be applicable generally 
to the District of Columbia, to its courts, and to offenses there 
committed. 

The act of 1871, above quoted, adds nothing to the case of the 
prosecution, but rather makes against it; for not only is it doubtful 
to what extent the language of section 33 and of section 1014 may 
be made "locally applicable" to the District of Columbia, but the 
gênerai intent of the act of 1871 was evidently to do nothing more 
than to place the District of Columbia, so far as practicable, on 
an equality of privilège with the varions states and judicial districts 
of the rest of the country. The "force and effect" of the "laws" 
referred to are, as the act of 1871 says, to be "the same in the Dis- 
trict of Columbia as elsewhere within the United States." This 
act, if applicable (as to which I would not intimate any opinion) 
would, therefore, extend section 33 to removals for fédéral offenses 
alone, (see Hovey v. Elliott, 145 X. Y. 126, 139, 39 jST. E. 841) since 
that is the limit of its "force and effect elsewhere"; and libel is not 
a fédéral offense. 

Plainly the act of 1871 was not designed to create peculiar 
privilèges in the District of Columbia, nor to impose exceptional 
burdens on ail the rest of the country. Yet that is the précise 
aim of this api^lication, and that would be the précise eiïect of 
granting it For as between ail the states and ail the fédéral dis- 
tricts in the country, there could be no removal in a case like the 
présent. No fédéral court has jurisdiction to try the offense hère 
charged; and as between the states there is no extradition, (under 
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other provisions of the constitution and other acts of congress) ex- 
cept of fugitives from justice. This défendant is not a fugitive; 
he bas not fled from the District of Columbia. He was not there; 
and there is no such thing as constructive flight, 

If the acts of 1871 and 1874, above cited, were suflacient to extend 
section 33 to the District of Columbia (as to which I express no 
opinion), then removals to that district under section 1014 may 
now be had for ail fédéral offenses committed there, "the same as 
elsewhere within the United States"; i. e., for ail offenses created 
under the gênerai législation of congress, which embraces ail the 
crimes for which removals may be had as between the différent 
fédéral judicial districts of the country. That is the full scope of 
section 1014 and section 38. ' Beyond this, that is to say, in the 
cases of merely local offenses, which stand on the same level as 
ordinary offenses in the several states, if the existing laws in regard 
to Interstate extradition passed in pursuance of a separate clause 
of the constitution, are not "locally applicable" to the District of 
Columbia under the act of 1871, so as to give a right of removal to 
that district in accordance with, or in analogy to, the mode of pro- 
cédure in interstate extradition, the remedy is with congress, if, 
indeed, congress desires to change the existing conditions; and the 
report of the senate judiciary committee above cited is sufficient 
évidence to show that congress bas not been under any misappre- 
hension as to what the existing légal status of local offenses in the 
District of Columbia is, as respects the right of removal. Mean- 
time, it is not for this court to anticipate or présume upon the intent 
of congress on that subject; or to attempt to supply any supposed 
defects in the statutes by wrenching them from the true meaning 
and intent with which they were enacted; least of ail when doing 
so would introduce a new class of removals in favor of the District 
of Columbia alone, while siuiilar removals are denied, under the 
constitution and laws, to every other district and state in the 
country. 

Without référence, therefore, to other important points discussed 
by counsel, the application is denied, on the above grounds, and the 
défendant discharged. 

UNITED STATES T. KBNWORTHY. 

(Circuit CJourt of Appeals, Third Circuit. June 3, 1895.) 

No. 4. 

1. CcsTOMS DuTiES— CoMMissioiî— Ret. St. §? 2907— AcT March 3, 1883— PowERa 
op CusTOMS Officebs. 

In determining tlie dutlable market value of Imported'merchandise, it is 
within the authority of the designated eustoms offlcers, under Rev. St. § 
2902, and Act March 3, 1883, § 7, to inquire into the origin of disputed 
items claimed by the importers to be commissions and charges, and to 
asceitain whether they are truly such, or part of the Wholesale price which 
tlie importers paid for the merchandise. 

3. Same— CoNOLUsivENBss of Valuation. 

It appearing to the eustoms offlcers that certain wool purchased from M. 
& Son, in Glasgow, for importation by K. & Bro., had previously been 
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soM by other persons to M. & Son, and a commission paid by M. & Son 
upon their purchase; that the prlce paid by K. & Bro. Included sucli com- 
mission; and that thçy also paid their brokers a commission on their 
purchase of the wool,— those officiais, in determlning the dutiable marliet 
value of the wool, refused to treàt the commission paid by M. & Son in the 
prior and Independent transaction as a "charge," within section 7 of the 
act of March 3, 1883, and took lato considération the fact that that com- 
mission was a part of the price which the importera paid for the wool. 
Eeld that, in the absence of fraud, their décision and valuation were final 
and conclusive. 

8. Same. 

Upon the facts so found the commission paid by M. & Son on their pnor 
purchase was not a "charge," to be excluded in ascertaining value within 
the meaning of the act of March 3, 1883, § 7. 

In Error to the District Court of the United States for the Eastem 
District of Pennsylvania. 

This was an action by the United States against John Kenworthy, 
surviving partner of T. Kenworthy & Bro., to recover dnties. At 
the first trial the court directed a pro forma verdict for the govern- 
ment, reserving the right to enter judgment for the défendant after 
argument Upon argument, the court directed a new trial (59 Fed. 
570), upon which a judgment was entered for the défendant. Plain- 
tiff brings error. Eeversed. 

Ellery P. Ingham, for the United States. 

Léonard Myers, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and BUFFINQ- 
TON, District Judge. 

ACHESON, Circuit Judge. On June 19, 1884, T. Kenworthy & 
Bro. imported into the United States, at Philadelphia, by the steam- 
ship Phoenecian, from Glasgow, a lot of wool, 24,238 pounds. Sched- 
ule K of the tariff act of March 3, 1883 (22 Stat. 488, 508), under 
which this merchandise was dutiable, provides: 

"Wools of the thlrd class, the value whereof, at the last port or place whence 
exported to the United States, excluding charges in such port, shall be twelve 
cents or less per pound, two and a half cents per pound; wools of the same 
class, the value whereof, at the last port or place whence exported to the 
United States, excluding charges In such port, shall exceed twelve cents per 
pound, flve cents per pound." 

The entire value, as stated by the importers, was £596. 14s. lOd., 
which, if correct, entitled the wool to come in on the payment of a 
duty of 2| cents per pound. The dutiable value of the wool, how- 
ever, was raised by the appraiser, and âxed by him at a sum which 
subjected the wool to a duty of 5 cents per pound. The duty having 
been assessed by the collecter in accordance with the report of the 
appraiser, the importers asked for a reappraisement of the wool ; 
and thereupOn the collecter selected a merchant appraiser, who acted 
conjointly with the gênerai appraiser, agreeably to the provisions of 
section 2930 of the Revised Statutes. The merchant appraiser and 
the gênerai appraiser were unable to agrée, and they submitted to 
the coUector two separate reports, showing différent appraisemeuts. 
The collector sustained the appraisement made by the gênerai ap- 
praiser, under the authority confeiTed upon him by section 2930, 



906 FEDERAI. BBPORTEE, Vol. 68. 

which provides that, in case the merchant appraiser and tlie gên- 
erai appraiser shall disagree, "the coUector shall décide between 
them; and the appraisement thus determined shall be final, and be 
deemed to be the true value, and the duty shall be levied thereon 
accordingly." 

By section 2902 of the Eevised Statutes it is made "the duty of 
the appraiser s of the United States, and every of them, * « * or 
of the collector, * * * as the case may be, by ail reasonabîe 
ways and means in his or their power, to ascertain, estimate, and 
appraise the true and actual market value and wholesale price, any 
invoice or affldavit thereto to the conti-ary notwithstanding; of the 
merchandise, at the time of exportation"; and, by section 2922, "the 
appraisers or the collector, * * * as the case may be, may call 
before them and examine upon oath any owner, importer, consignée, 
or other person, touching any matter or thing which they may deem 
material in ascertaining. the true market- value or wholesale price of 
any merchandise imported, and require the production, on oath, to 
the collector or to any permanent appraiser, of any letters, accounts, 
or invoices, in his possession relating to the same." By section 2907, 
in determlning the dutiable value of merchandise, there was to "be 
added to the cost, or to the actual wholesale price or gênerai market- 
value, » * * the cost of transportation, shipment, and trans- 
shipment, with ail the expenses included, from the place of growth, 
production, or manufacture » • * to the vessel, * * * the 
value of the^sack, box, or covering of any kind in which such mer- 
chandise is contained; commission at the usual ratés, but in no case 
less than two and a half per centum; and brokerage, export duty, 
and ail other actual or usual charges for putting up, preparing, and 
packing for transportation or shipment." The seventh section of 
the act of March 3, 1883, however, repealed section 2907 and section 
2908, and further declared: "And hereafter none of the charges im- 
posed by said sections or any other provisions of existing law shall 
be estimated in ascertaining the valiiè of goods to be imported, nor 
shall the value of thé usual and necessary sacks, crates, boxes, or 
covering of any kind be estimated as part of their value in determin- 
ing the amount of duties for which they are liable." 

The controversy hère relates to the action of the gênerai appraiser 
and the collector with respect to an item among the "charges" in 
the invoice as presented by the importers to the customhouse. That 
invoice, upon its face, shows that the importers paid for the wool, 
net £636. 5s. 2d., including £10 for cost of bags and ail charges. 
Among thèse charges, as set down in this invoice, is the item, "Com- 
mission, 2| per cent.," amounting to £15. 2s. lld. Now, in apprais- 
ing the wool, the gênerai appraiser and the collector each decided 
that that item was not truly a charge, but that in f act it was part of 
the price which the importers paid for the wool, and they took that 
fact into considération in determining the value of the wool. That 
this is the true state of the case, and that the United States of- 
ficiais did not, as is asserted, add to the actual market value or 
wholesale price of the wool the alleged commission for the purpose of 
customs duty, is clearly shown, we think, by this record. 
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Upon the trial, the government put in évidence a letter addressed 
to the collector by the gênerai appraiser, and which accompanied his 
report or certificate of appraisement. In the course of that letter 
the gênerai appraiser states: 

"The importers produced an affldavit or déclaration of Alexander Campbell, 
of the firm of R. & A. Campbell, of Glasgow, wlth a copy of an Invoice from 
the said firm to B. H. Moore & Son annexed, showing a prier sale of the -wool 
in question, from them, as agents of other parties, to the said Moore & Son, 
and upon this they (the Oampbells) charged a commission of 2Và per cent. 
Moore & Son, as the papers and testimony show, sold the wool to the im- ■ 
porters at a price Including this so-called 'commission,' under the following 
circumstances: The importers had directed their brokers to purchase 100 bags 
of wool for them at a price whlch would entitle the same to entry hère at a 
duty of 2% cents per Ib. I am satisfied that they dld this in good faith, and 
without any intention to defraud the revenue; but while they admit that they 
actually pald Moore & Son about I223/100 cents, or nearly I214 cents, per 
pound for the wool over and above ail other charges, they claim tliat this so- 
called 'commission,' under a prier transaction between other parties, shall be 
deducted from the price paid, and thus reduce the same to an almost infini- 
tésimal fraction (about Vioo of a cent) below twelve cents, which is the di- 
viding Une between the higher and lower rates of duty. It seems to me that 
such a; claim cannot lawfuUy be allowed. Its allowance would certainly estab- 
lish a very dangerous précèdent It is based solely upon a charge paid under 
a prier contract or sale, and which became part of the price paid for the wool 
by the importers, whose broisers charged a separate commission of ly^ per 
cent, as 'brokerage' for their services, to which no exception is taken. One 
of the latter, Mr. Kitchlng, testifled that this 1% per cent, was divided be- 
tween his firm and Moore & Son (the latter receiving two-thirds thereof) ; and 
from the testimony it is clear that this was the only commission charged for 
any services rendered the importers by their own agents or brokers." 

From this letter it appears that the évidence before the gênerai 
appraiser satisfied him that the disputed item — the alleged charge — 
was not a commission paid by the importers to their agents, nor a 
commission appertaining at ail to this importation, but that it was 
something which entered into a previous and independent transaction 
(the prior sale to the vendors of thèse importers), and constituted 
part of the price that the importers paid when they purchased the 
wool. As the appraisement made by the gênerai appraiser was 
sustained by the collector, presumably the latter officiai, upon proper 
investigation, found the facts to be as above stated. Now, certainly, 
if such be the facts, the so-called "commission" is not the commission 
mentioned in section 2907 of the Eevised Statutes, or a "charge," 
within thç meaning of the act of March 3, 1883. 

Was it within the lawful authority of the customs offlcers to in- 
quire into the origin of the disputed item, and to ascertain whether 
it was a true charge, and theref ore to be excluded in flxing the 
actual market value, or whether it was a part of the price of the 
wool, and to be taken into considération in determining the true 
valuation? In view of the statutory provisions relating to their 
duties in this regard, we cannot doubt that such inquiry and détermi- 
nation were within the rightful power of those offlcers. As we 
hâve already seen, by section 2902, it is incumbent on thèse officiais, 
"by ail reasonable ways and means, * * * to ascertain, estimate, 
and appraise the true and actual market-value and wholesale price" 
of the imported merchandise, "any invoice or affidavit thereto to 
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the contrary notwithstanding"; and, by section 2922, they may ex- 
amine on oath any person "toucliing any matter or thing which they 
may deem material in ascertaining the true market-value or Whole- 
sale price of any merchandise imported." It cannot be successfully 
maintained that, under the seventh section of the act of March 3, 
1883, ail so-called "commissions" and other charges which may be 
claimed by an importer are to be allowed without inquiry as to their 
real nature and rightfulness. Undoubtedly, it is the right and duty 
of those appointed and empowered to pronounce judgment upon the 
question of dutiable valuation to make such inquiry; and when, as 
the resuit of such inyestigation, the designated officiais find that an 
alleged commission has no proper relation whatever to the importa- 
tion, but that it is really part of the price of the merchandise, and 
they take that fact into considération in making their appraisement, 
they do not transcend their rightful authority. But, if the gênerai 
appraiser and the collecter acted hère within the limits of their 
statutory authority, then, in the absence of fraud (of which there is 
no prêteuse), the valuation made by the former, when conflrmed by 
the latter, became final and conclusive. Hilton v. Merritt, 110 U. 
S. 97, 3 Sup. et. 548; Auffmordt v. Hedden, 137 U. S. 310, 11 Sup. 
et. 103; Muser v. Magone, 155 U. S. 240, 15 Sup, Ct. 77. It follows, 
therefore, that it was error to allow the witness Culver to testify 
that the disputed charge was paid as a commission, and did not enter 
into the price or value of the wool, for that was a question of fact, 
which had been finally determined by the authorized officiais, and 
was not retriable by the jury. Muser v. Magone, supra. 

We are of opinion that the court should hâve given peremptory 
instructions in favor of the government 

The judgment of the court below is reversed, and the case is re- 
manded, with a direction to grant a new trial. 



MURPHY et al. v. UNITED STATES. 

(Circuit Court, S. D. New ïork. June 10, 1895.) 

No. 2,107. 

1. CtJSTOMS DuTiES — Classification — Wokstkd Diibss Qoods. 

Under the act of 1894, "worsted dress goods" are dutiable at 50 per cent. 
ad valorem, under paragraph 283, Scbedule K, and not at 12 cents per 
square yard and 50 per cent. 

3. Same. 

Paragraph 297, postponing réduction of duty on "manufactures of wool," 
does not Include manufactures of "worsted," and the distinction between 
"wool" and "worsted," stated in the earlier tariiï acts, still exists, though 
omitted in the act of 1894. 

8. Same — Construction of Statdte. 

AVhere language of a statute is expliçlt, it must be strlctly construe'd; 
and held, that "worsted dress goods" are not "manufactures of wool," but 
of "worsted." 

This was an appeal by Alexander Murphy and others, importers, 
from a décision of the board of gênerai appraisers sustaining the 
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action of the collector of the port of New York in respect to the 
classification for duty of certain merchandise. 

W. Wicliham Smitli, for importera. 

Jas. T. Van Eensselaer, Asst. U. S. Atty., for the United States. 

TOWNSEND, District Judge. On Angust 30, 1894, the appel- 
lants imported and entered for duty at the port of New York certain 
worsted dress goods. The importera claimed they were dutiable 
at 50 per cent, ad valorem, under paragraph 283, Schedule K, 
of the tariflE act of August, 1894. They were classiâed for duty at 
12 cents per square yard and 50 per cent, ad valorem, under the 
provisions of paragraph 395, Hchedule K, of the tariff act of October 
1, 1890. The board of gênerai appraisers sustained the assessment, 
and the importers appealed. The single question presented by the 
appeal is whether thèse goods are dutiable under the earlier or 
later act. 

It is admitted that thèse goods are made from the fleece of 
the sheep, and are, in that sensé, a product of wool. The earlier 
tariff acts provided rates of duty on manufactures of wool differ- 
îng from those on manufactures of worsted, and recognized 
wool and worsted as différent materials. The tariff acts of 1890 
and 1894, while retaining the distinction in terminology, provided 
the same rates of duty for woolen as for worsted goods. The 
courts hâve repeatedly recognized and enforced this distinction 
between wool and worsted, and hâve uniformly held that manu- 
factures of worsted were not manufactures of wool, within the 
meaning of the tariff acts. Elliott v. Swartwout, 10 Pet. 137; Riggs 
V. Frick, Taney, 100; ^ Seeberger v. Cahn, 137 U. S. 95, 11 Sup. Ct. 
28; Ballin v. Magone, 41 Fed. 921. It is urged on behalf of the 
government that the term "manufactures of wool" is used descrip- 
tively, and not denominatively, in this act of 1894. Paragraph 297 
of said act reads as follows: "The réduction of the rates of duty 
herein provided for manufactures of wool shall take effect January 
1, 1895." The heading of said Schedule K is, "Manufactures of 
Wool." In support of this contention, counsel for the government 
introduced in évidence various officiai documents, letters to the 
chairman of the finance committee of the senate, and other papers, 
tending to show that the same reasons existed for a postponement 
of duties on ail the products of the sheep's fleece. It appears, 
however, that in the tariff bill as it flrst passed the house of repré- 
sentatives there was a further provision applying to ail rates of duty 
in the woolen schedule except carpets, which provision was after- 
M'ards stricken eut in the senate. Counsel for the government fur- 
ther claims that the distinction between wool and worsted in the 
décisions cited is based upon the fact that congress had in thèse 
earlier acts created and preserved the distinction for tariff purposes, 
thus creating a statutory, as contrasted with a commercial, distinc- 
tion; and that, as this artiflciaî distinction no longer exists, it should 
not be applied in the construction of the présent act. But the 

ï Fed. Cas. No. 11,825. 
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distinction in terminology, as already shown, has been uniformly 
preserTed, and in Ballin v. Magone, 41 Fed. 921, Judge Lacombe^ 
feferring to the provisions of tlie act of 1883, says: 

"The tariff act itself, however, recognizes a différence between woolea and 
-rtforsted articles; between goods composed of worsted and goods composed of 
■wpol. We find the words 'wool' or 'worsted' used in contrast at least six 
times In thls very schedtile; and the examination of successive tariff aets, 
bacli to, I think, 1816, shows an unbrolien continuance of such contrastlng use. 
It seems plain, therefore, that the words 'woolen cloths,' used in the para- 
graph on whic^ the défendant relies, are to be taken as includlng only those 
woolen cloths which are not worsted, or composed of worsted, within the mean- 
ing of those terms (that Is, 'worsted,' or 'composed of worsted'), as used in this 
tariff." 

In fiye of tlie instances above referred to as illustrations of this 
distinction the rates of duty were the same. The schedule in 
question is entitled "Wool and Manufactures of Wool." It is 
well settled that the title of an act may legitimately be resorted to 
as an aid in determining législative intent when that intent is 
otherwise ambiguous. But the suprême court of the United States 
has recently held, in Hollender v. Magone, 149 U. S. 586, 13 Sup. 
et. 932, and Seeberger v. Schlesinger, 152 U. S. 581, 583, 14 Sup. Ct. 
729, that such titles to the schedules in a tarifï act are merely 
intended as gênerai suggestions of the character of the articles 
vi'ithin such schedule. IJnder the above, title are included not only 
articles made from thefleece of the sheep, but also those made from 
the hair^pf the camel, goat, alpaca, and other animais, and certain 
manufactures of fiax and cotton. It is not claimed by the govern- 
ment that tïie paragraph in question refers to goods made from 
the hair of aijimals other fhan sheep, or to any goods except such 
as are compose(^ of wool or worsted; In Keiche v. Smythe, 13 WalL 
162, 164, and Maddock v. Magone, 152 U. S. 368, 371, 14 Sup. Ct. 
588, it is held, in référence to the construction of tariff acts, that 
when the saine word is used in successive acts, and spécial meaning 
was attached to said word in a former act, it will be presumed, 
in the absence of évidence of a contrary intention, that it was 
intended that said word should reçoive the same interprétation 
in the later act. It is claimed by the government that such évidence 
of a contrary intention is furnished in this case by the policy of 
the government as indicated in the letters and officiai documents 
already referred to, and in the considérations of inconvenience which 
would arise from the construction contended for by the importer. 
That the distinction was directly brought to the attention of congress 
and acted upon by it; that congress has failed to use the word 
"worsted" in said paragraph 297; that under the title "Wool and 
Manufactures of Wool" are included articles not composed of wool, — 
strongly suggest that congress may not hâve intended to include 
"worsted" under "manufactures of wool," and seem to rebut the 
claim of the jçounsel ior the government that congress intended 
to give tO: the word "wool" a différent signification from that which 
it had previously borne. The opinion of the suprême court of the 
United States in Eefrigerating Ck). v. Sulzberger, 15 Sup. Ct. 508, 
States the guiding principles of construction and interprétation in 



. EVÈBETT t). HAULENBEEK. 911 

such a case. The court there holds that when the language of an 
act is explicit there is great danger in departing from the words 
actually used, in order to give effect to the supposed intention of 
the législature, and that in such circumstances the court should 
not so construe the statute as to embrace cases, because no good 
reason can be assigned why they were not included within its pro- 
visions. The court further emphasizes the rule that it is not for 
the court to add to or subtract from the express provisions of the 
law, but only to interpret the law as it exists, leaving to congress 
to make provision for cases where such enactment may operate 
unjustly. In view of the faiiure of congress to màke any distinction 
between the varions classes of articles in said schedule, other than 
by the use of a word in the title, which, by the settled définition of 
courts and législature, excluded the articles in question, and in 
the absence of any positive évidence of intention to include said 
articles within the provisions of said paragraph, I think it would be 
a violation of the principles of construction and interprétation to 
extend the language of said paragraph so as to include "worsted 
goods." The^decision of the board of gênerai appraisers is reversed. 



EVÈRETT V. HAULENBEEK et al. 
(Circuit Court, S. D. New York. July 8, 1895.) 

1. JUKiaDIOTION DP FkDBRAL COURTS— Patent Infeihoement SniTs— Lioenses. 

The fédéral coiirts hâve jurlsâiction of a suit for i^ringement of a patent 
notwithstandlng that a llcense is set up in défense, so that the question of 
Its existence is Involved, and muât be trled in trying the question of in- 
frlngement Jurisdiction in respect to Infringement includes Jurlsdictlon 
of ail questions whetljf r the llcense covered the Infringement. 

2. Patb,nts — Invention. 

Thé dlscovery of a method of preparlng peas by cooking and flàttenlng 
them whlle molst wlthout breaking or comminuting them, producing liât 
disks, whlle preservlng the individuality of the peas, 7ieJ!d to show inven- 
tion over the old methods of preparlng varions grains by cooking and 
crushlng, comminuting, desiccating, or otherwlse breaking or dividing them 
whllé soft. 
8. Samb— Prbpabation OF Peas. 

The Beach patent. No. 215,313, for an Improvement in the préparation of 
peas, by cooking and flàttenlng them whlle molst, wlthout breaking them, 
held valld and Infringed. 

This was a bill by William W. Everett against John W. Haulen- 
beek and others for infringement of a patent for an improved 
method of preparlng peas. 

Walter D. Edmonds, for plaintiff. 

Nelson Smith, for Peter Haulenbeek. 

Clarkson A. CoUins, for John Haulenbeek and William Mitchell. 

WHEELER, District Judge. The plaintiff, a citizen of Missouri, 
brings this suit against the défendants John W. Haulenbeek and 
William L. Mitchell, as principals, and Peter Haulenbeek, as aider 
and abettor under a pretended licénse, citizena of New York, for 
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infrdngement of patent No. 215,313, dated May 13, 1879, and granted 
to Henry H. Beach, for an improvement in préparation of peas by 
cooking them in hot vapor, and flattening them while moist, without 
breaking or comminuting them, thus changing tlieir shape from 
globular to that of ilat disks, and preserving their individuality. 
The claim is for, as a new article of manufacture, cooked and 
flattened peas, as set f orth. The défendant Peter Haulenbeek sets 
up a license by plea supported by answer. The défendants John 
W. Haulenbeek and Mitchell set up by answer anticipations, with 
two years' prior use, and deny the validity of the patent; and admit 
making and selling steamed and flattened peas substantially the 
same as those described and claimed in the patent. Both answers 
are traversed. 

Question is made whether this court has jurisdiction touching 
the license; but the suit is not brought upon the license, nor against 
it, but for infringement; and when the license is set up as an answer 
to allégations of infringement the existence of the license is in- 
volved, and must be tried in trying the question of infringement. 
Hammacher v. Wilson, 26 Fed. 241. More clearly, jurisdiction of 
a question of infringement must include ail questions whether the 
license covers the infringement This license was personal, for 
practicing the invention within prescribed territory, and required 
a monthly account, with payment of royalties. This would not 
seem to carry any right to aid and abet others in practicing the 
invention. The testimony of Peter Haulenbeek exhibits a désire 
to show that John W. Haulenbeek, with Mitchell as partner, prac- 
ticed it for him, under this license; but the form of défense, the 
circumstances, and Mitchell's testimony, are opposed to this view, 
and John W. has not testifled. Upon the whole, their infringe- 
ment seems to hâve been done in their own behalf, independently 
of, and not for. Peter. In trespasses ail who are guilty are prin- 
cipals, and those who do not so far parti cipate as to be principals 
are not guilty; and Peter Haulenbeek does not appear, on ail the 
évidence, to hâve so far had a part in what John W. and Mitchell 
did as to be liable for it. The bill must therefore be dismissed 
as to him, but, in considération of his attitude, without costs. 

The question remaining as to the other défendants, as made by 
their answer, is solely as to the validity of the patent. That the 
cooking, or partial cooking, of various grains, and crushing, com- 
minuting, desiccating, or otherwise breaking or dividing them, 
while in a soft stafe, were old and well-known processes, many of 
them patented, and ail of them in use at the time of this invention, 
is amply shown by the évidence. None of thèse methods merely 
flattened the kernels, but ail included some form of breaking them. 
The patent distinguishes this invention from ail of those things by 
providing for flattening and preserving individuality without any 
breaking. The two-yeaxs prior use rests substantially upon the 
same things. The want of patentable novelty, as illustrated in 
Glue Co. V. Upton, 97 U. S. 3, is strongly urged in behalf of thèse 
défendants. The substance of a pea is said to be, and is, the same, 
whether left round or made flat. The change is of form, merely. 
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and the patent is solely for this change of form after coôking. In 
that case Mr. Justice Field, in delivering the opinion of the court, 
after stating the substance of the spécification, said: 

"It thus appears that the inTention clalmed Is not any new combination of 
Ingrédients, creating a différent product, or any new meehanical means by 
which a désirable change In the form of a common article of commerce Is ob- 
tained, but it consists only of the ordinary flake glue reduced to small partieles 
by meehanical division." 

This invention is not applicable to, not useful for, single peas, 
but to masses of peas, of varying diameters, reducing them to uni- 
form thickness for evenness in drying or roasting. The patent cov- 
ers such a désirable and useful change of form, which is more than 
a mère réduction in size. If any part of the invention is in the pro- 
cess of cooking the peas flrst, so that they can be flattened to uni- 
form thickness without breaking, and then flattening them, the 
process so inheres in the product, like that in Smith v. Vulcanite Co., 
93 U. S. 486, as to make the product of the process patentable. 
Upon thèse considérations the patent seems to be valid, and the 
plaintifif to be entitled to a decree against those infringing it Let 
a decree be entered for the plaintiff against John W. Haulenbeek 
and Mitchell for an injunction and an account, with costs; and dis- 
missing the bill as to Peter Haulenbeek, without costs. 
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et al. 

(Circuit Court, B. D. Pennsylvania. May 28, 1895.) 

No. 66. 

Pleadino in Patent Cases — Multipabiotis BrLt.. 

A bill which allèges Infrlngement of flve différent patents, without show- 
ing that the inventions or Improvements covered by them are conjointly 
used by défendants, or ail used in or upon the same machine, device, arti- 
cle, or apparatus, or are capable of such conjoint use, is bad for multifari- 
ousness. Consolidated Electric Light Co. v. Brush-Swan Electric Light Co., 
20 Fed. 502, foUowed. 

This was a bill by the Union Switch & Signal Company and others 
against the Philadelphia & Reading Eailroad Company and others 
for infringement of five patents relating to apparatus for electric 
railway signaling. Défendants demurred to the bill. 

J. Snowden Bell and George H. Christie, for complainants. 
Witter & Kenyon, for défendants. 

DALLAS, Circuit Judge. Upon the argument I inclined to think 
that it might be possible to sustain this bill against the charge of 
multifariousness, and so avoid multiplicity of suits. After caref ul 
examination of the bill, however, and upon full considération of 
the authorities, especially of the case of Consolidated Electric Light 
Co. V. Brush-Swan Electric Light Co., 20 Fed. 502, I am convinced 
that it would be a mistaken and oppressive exercise of the discre- 
v.68F.no.8— 58 
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tion of the court to require the defendaiits to meet in a single an- 
swer, and by connected proofs, the allégations made "with respect to 
the flve patents which the complainants hâve hère set up. 

The second and third grounds of demurrer need not be considered. 
It is not necessary to pass upon them in the présent case, and it may 
be that they will not be applicable to any case which may be pre- 
sented hereafter. 

The cause of demurrer flrst assigned is as f ollows : 

"First. That It appears from the face of the bill of complalnt that the said 
blU of complaint is alto^ether multifarious, in that suit is thereby brought 
against sald défendants for flve separate and distinct matters and causes,— 
to wlt, for an Infringement of letters patent No. 233,746, granted to Oscar 
Gassett, for improvements In circuits and apparatus for electric railway sig- 
onaling; for an infringement of letters patent No. 246,492, granted to Oscar 
<îasSett, August 30, 1881, for improvements in electric railway signaling ap- 
paratus; for an Infringement of letters patent No. 270,867, granted to George 
Westinghouse, Jr., for an iruprovement in electric circuits for railway signal- 
ing; for an infringement of letters patent No. 227,102, to Oscar Gassett and 
Israël Fisher, for an improvement in rail connectors for electric track circuits; 
and for an infringement of letters patent No. 273,377, granted to Charles J. 
Means, for an Improvement in electric railway signais. That thèse several 
matters and things cannot be properly joined in one suit, and that thèse de- 
fendants, being by this bill of complaint required to litigate flve distinct and 
unconnected controversies in this one suit, are thereby put to great and serions 
inconvenience and disadvantage, contrary to the spirit and purpose of equity, 
and cannot properly make answer thereto, as in right and justice they are 
entitled. That it nowhere in said bill of complaint appears, nor is it alleged, 
that the improvements recited in said patents are ail conjointly used or in- 
fringed by thèse défendants, or are ail conjointly used or infringed by the 
défendants in or upon one and the same machine, device, article, or apparatus, 
or are ail capable of conjoint use in or upon one and the same machine, de- 
vice, article, or apparatus, but, on the contrary, it appears on the face of the 
said bill of complaint, and of the aforesaid patents forming part thereof (pro- 
f ert of each and ail of which having been made therein), that the sald improve- 
ments described and claimed in said several letters patent are of such a di- 
verse nature and character that they are incapable of conjoint use, and cannot 
be used conjointly, or conjointly in one and the same machine, device, article, 
or apparatus." 

For the cause thus assigned, the demurrer is sustained, and the 
bill adjudged insufflcient. 



UNION SWITCH & SIGNAL CO. et al. v. PHILADELPHIA & R, R. CO. 

et al. 

(Circuit Court, E. D. Pennsylvania. June 18, 1895.) 

No. 66. 

PiiBADiNO iiî Patent Casks— MuiiTiFARiousNESs — Amendmbnts to Btsaj. 

Where a bill for Infringement of flve separate patents was declared bad 
for multifariousness, held, that an amendment averring the conjoint use 
by défendants of the subject-matter of each of the patents in one and thé 
same connected machine, mechanlsm, or apparatus should be allowed. 

This was a bill by the Union Switch & Signal Company and others 
against the Philadelphia & Reading Eailroad Company and others 
for infringement of flve separate patents relating to improvements 
in electric signaling apparatus for railroads. The bill was hereto- 



COLLINS V. GLEASON. 915 

fore, on demurrer, held bad for multifariousness, 68 Fed. 913. 
Gomplainants now move to vacate the order sustaining the demur- 
rer, and for leave to amend the bill. 

J. Snowden Bell and George H. Christie, for complainants. 
Witter & Kenyon, for défendants. 

DALLAS, Circuit Judge. When the demurrer to the bill in this 
case was originally argued, the impression was made upon my mind 
that it was coneeded by complainants that the respective subjects- 
matter of the five patents sued on were not used in one mechanism, 
but upon différent, though contiguous, parts of the same railroad. 
Upon this understanding, I held the bill to be multifarious, and 
upon that ground sustained the demurrer. The complainants now 
move to vacate that order, and for leave to amend their bill by ad- 
ding thereto the following: 

"And your orators in this behalf further aver the fact to be that the con- 
joint use made by the défendants herein as herein averred includes a use of a 
material and substantial part of the subjeet-matter of each of the said recited 
patents in one and the same connected macliine, mechanism, or apparatus." 

This proposed amendment is accompanied by an aifidavit that, to 
the best of the affiant's knowledge and belief, the facts therein 
stated are true; and upon the argument of the présent motions, 
complainants' counsel has strenuously insisted that the statement 
it embodies is supported by the several patents themselves. Coun- 
sel for défendants has quite as earnestly contended, on the other 
hand, that a proper understanding of the patents requires the néga- 
tion of the averment sought to be introduced by amendment. 
Waiving any doubt as to whether it would be permissible to now en- 
ter upon a discussion of the question thus raised, I décline to do 
so, because I deem it inexpedient to express any opinion respecting 
the patents sued upon at this stage of the cause. For the présent 
purpose, I assume the truth of the matter which the complainants 
ask leave to insert in their bill. The amendment is allowed. The 
order heretofore made is vacated, and the demurrer overruled. 
Any question regarding costs, which may call for further considéra- 
tion of this matter, is reserved. The défendants are assigned to 
answer or plead sec. reg. 

COLLINS V. GLEASON. 

(Circuit Court, S. D. New Yorls. June 28, 1895.) 

1. Patents— NovBLTY. 

The discovery that sheets of celluloid, which, by reason of their frangi- 
billty, were not adapted for use as card cases and booli covers, could be 
sewed between leather bindings, and held by their stitches so as to be used 
for thèse purposes, held to be sufllciently novel to support a patent 
3. Sjhïb— Celluloïd Bindings. 

The CoUins patent, No. 405,874, for celluloid bindings of leather for card 
cases and book covers, held valid and infringed. 

This was a bill in equity by Kate J. CoUins against Thomas Jay 
Gleason for infringement of a patent for bindings of leather for cel- 
luloïd card cases and book covers. 
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Edwin H. Brown and James 0. Chapin, for plaintiff. 
L. J. Morrison, for défendant 

WHEELEE, District Judge. TMs suit is brought upon patent 
No. 405,874, dated June 25, 1889, and granted to the plaintiff, for 
celluloid bindings of leatlier for card cases and book covers. The 
défenses set up in the answer are, in substance, that the spécifica- 
tion is insufiQcient; that, to deceive the public, it was made to con- 
tain too much, — with déniais that the invention was of any utility; 
that it was, "in any respect, novel"; and of infr ingénient. The dé- 
fenses set up wholly fail, and the déniais, except as to novelty, are 
overcome; and as no prior knowledge and use by any person is set 
up, with place, as required by the statute, or at ail, the question of 
novelty rests upon this gênerai déniai, to be determined, as to pat- 
entability, upon common knowledge. Celluloid sheets apparently 
were not, and, from their frangibility, could net well be, used for 
thèse purposes without such bindings; for they could not be held 
by stitches, nor otherwise held in place. The plaintiff discovered 
that they could be sewed between leather bindings, and be held by 
the stitches. For this discovery, and the combination of thèse parts 
in this way into thèse new articles of manufacture, she was awarded 
this patent. Binding the edges of material with other material to 
hold or strengthen it was not at ail new, and a patent for this only 
would wholly fail. But hère was peculiar material, not used before 
by being sewed, nor practically sewable alone, made sewable and 
brought into use by this invention. This does not appear to be a 
merely mechanical double use, but a new use brought about by con- 
trivance, experiment, and adaptation. Such bringing to a new use 
seems to be patentable. Potts v. Creager, 155 U. S. 597, 15 Sup. Ct. 
194. Decree for plaintiff. 



SALISBtJRY V. SEVENTY THOUSAND FEET OF LUMBER et al. 

(District Court, S. D. New York. March 26, 1895.) 

Dbmukragb— Delivery op Cabgo — Sale ."Fbee on Board " — Vbssbl to Arrive 
— Dblat AT Skli.br's Risk. 

The défendant B. (brought in by pétition of défendants) loaded the libel- 
ant's boat C. -with lumber at Albany, and consigned it to hlmself at New 
Yorlc. He then sold the lumber to H. -who bought it for export by the 
steamer A. P.; B. agreed to dellver it "f. o. b. vessel where she Iles" 
(meaning free on board the A. P., and clear of ail claims or liens). When 
B. sent the boat alongside the A. P. to dellver the lumber, the A. P. was 
not ready to receive it, and the boat was detained six days before the lum- 
ber was received, for which delay the lumber, after delivery on the steamer, 
was Ubeled for demurrage. B. olaimed to bave followed H.'s orders and 
those of the agents of the steamer as to the time of tender alongside, but 
upon conflicting évidence on this point, it belng found that the lumber was 
received as soon as the eustomary permit obtalned from the steamer specl- 
fied: Eeld, that the risk of delay in the readiness of the steamer, and the 
burden of proving directions to go alongside earlier than the permit state3, 
were on the seller, B.; that the weight of évidence did not support his con- 
tention, and that though the lumber was Uable for the demurrage, B. was 
personally bound to indemnif y H. agalnst the claim, and to pay the same 
with costs. 
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This was a libel by Nelson H. Salisbury, as exécuter, etc., against 
70,000 feet of lumber and Horace F. Burroughs, Sr,, to recover de- 
murrage. 

Hyland & Zabriskie, for libelant. 

Oonvers & Kirlin, for Herbst, claimant of the lumber. 

Charles H. Hough, for Horace F. Burroughs, Sr. 

BROWN, District Judge. The libel was filed to recover freight 
and demurrage upon the delivery of 70,000 feet of lumber from the 
river boat E. J. CarroU, upon the steamship Afghan Prince on No- 
vember 21, 1894. The lumber had been shipped on board the CarroU 
at Albany by the défendant Burroughs, consigned to himself at New 
York, and he had thereafter sold the lumber to Herbst who bought 
it for the purposes of export by the Afghan Prince. The contract 
between Mr. Burroughs and Mr. Herbst was that the lumber should 
be "delivered f. o. b. vessel where she lies within lighterage limits, 
shipping instructions hereafter." The proofs show that by the lan- 
guage used it was meant that the lumber in question should be 
delivered by the seller free fiom aU claims or charges alongside the 
ship, by which it was intended to be exported, and into her custody, 
at the time when the ship was ready to receive it; and that the seller 
should procure, according to custom, the ship's receipt therefor, and 
deliver it to the buyer. 

The boat with lumber on board was sent by Mr. Burroughs along- 
side the steamer on the afternoon of November 15th; but the 
steamer not being ready to receive it, the lighter was moved to the 
opposite side of the slip, where it remained until the 21st, when it 
was hauled alongside and the lumber removed to the ship on that 
day. For this delay in unloading, demurrage for six days is claimed. 
Mr. Herbst ccmtends that he was not liable for the delay, because he 
was entitled to hâve the lumber delivered free of ail charges, and 
because he had not caused any delay in the delivery. Mr. Burroughs 
claims that the lighter was taken alongside on the 15th under direc- 
tions of Mr. Seager, the agent of the steamer, or of other persons rep- 
resenting the line of steamers, to whom he had been referred for in- 
struction by Mr. Herbst, whUe the latter dénies that any such référ- 
ence for instructions was given. Mr. Burroughs was made a party 
défendant upon pétition. 

By the contract between Burroughs and Herbst the latter was 
bound to give instructions as to the time when the lumber should 
be taken alongside the steamer for delivery. If, instead of giving 
such instructions himself, therefore, he referred Mr. Burroughs to the 
agents of the steamer for instructions, Mr. Herbst, as between him 
and Burroughs, would be bound by any instructions given to Bur- 
roughs by the représentatives of the steamer, and therefore bound 
to pay any légal claims for demurrage arising through compliance 
with such instructions, and look to the steamer or her agents for his 
own indemnity. Mr. Herbst dénies, however, having referred Mr. 
Burroughs to the agents of the Une for any instructions, though ad- 
m^tting that he referred him to them for information, stating that 
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he had been unable to ascertain f rom them when the steamer would' 
be ready. 

On the 16th of November Mr. Goudie, an employé of Mr. Herbst, 
obtained a permit for loading the lumber upon the steamer upon the 
20th; and the cargo as received within 48 hoursafter that day, which 
was sufQcient under the custom proved. Both Mr. Herbst and the 
représentatives of the steamer deny any appointment, or the désigna- 
tion of any fixed day for the reçeipt of the bimber, other than the 
20th. The chief reliance of Mr. Burroughs is upon an alleged con- 
versation between his salesman, Mr. Oleson and Captain Saunders,. 
one of the superintendents of the steamship line. The latter testi- 
fled that in answer to Mr. Oleson's urgent request to receive the cargo 
without delay, he merely promised that the ship would talce it as 
soon as she could, if he chose to send the lighter to the ship at the 
Atlantic Basin. Mr. Oleson testifled that he promised that if he 
would send the lighter there that the discharge should be com- 
menced on Friday the 17th. 

Mr. Burroughs had, for a week préviens, been employing the lighter 
in other work with this lumber on board, to prevent demurrage accru- 
ing, and when he received word that the lumber would be received on. 
the 15th, had other employment engaged for the lighter on that day. 
I hâve no doubt that he supposed the lumber would be received at 
once. On the other hand it was known that the steamer had been 
delaved in her arrivai; had afterwards been obliged to go upon dry 
dock, and that the time of her loading this lumber, which was to go 
upon her deck, was uncertain. The ordinary practice of the agents 
of the line was to give a written permit flxing the time for unload- 
ing. In claiming to rely upon oral directions, instead of upon the 
ordinary written permit as to the time of receiving cargo, the burden 
of proof is upon Mr. Burroughs to show clearly that a definite time 
was undoubtedly and deflnitely âxed. In the contradiction between 
the two principal witnesses in this regard, I do not think that there 
is such a prépondérance of évidence on the side of Mr. Burroughs as 
justifies the court in holding that such a deflnite agreement was 
made. The testimony of Mr. Oleson, the chief witness on that point, 
is weakened by errors in other respects, which the prépondérance 
of évidence seems to show that he has made in other parts of the 
case; first, as respects a time fixed by Mr. Seager, in a conversa- 
tion which is said to hâve been had bef ore the vessel arrived ; and 
secondly, as respects the permit for the delivery given to Mr. Oleson 
on the 16th of November, and Oleson's statement on that day, that 
he had been unable to obtain from the agent of the ship any deflnite 
time to be fixed. 

I must hold, therefore, upon the testimony, that Mr. Burroughs 
in sending the lighter alongside before the permit was obtained, 
sent her there without any definite appointment, and at his own 
risk. In selling the lumber free on board of a vessel which was to 
arrive, Mr. Burroughs took the risk of the delay until the time when 
the vessel was ready to receive the goods. Upon such a contract he 
could only avoid that risk, by flxing a time for the delivery, when it 
should be the duty of the vendee or of the ship to receive it. In thi» 
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«ase, the contract was silent as to the time of delivery, and I can- 
not find that any fixed day was subsequently agreed upon before 
the time named in the permit of the 16th for delivery on the 20th. 
The carrier, however, was entitled to compensation for the use of 
his boat. She was under the direction of Mr. Bnrroughs, the ship- 
per; he is liable to the lighter for her détention, and has not sufli- 
ciently shown that Mr. Herbst, through any référence to the steam- 
ship agents, or any flxed time agreed on with them has relieved him 
of that liability or entitled him to call upon Mr. Herbst for in- 
demnity. 

Mr. Burroughs, before suit, tendered to the libelant's attomeys 
the freight, though refusing to pay demurrage. The att®rneys re- 
fused to receive it, lest by receiving it they should release any lien 
for demurrage. There must be a decree, therefore, for the freight 
and demurrage against the lumber and the défendant Burroughs, 
with the provision that he is primarily liable to pay the amount; 
with an order of référence to ascertain the value of the use of the 
lighter, if it is not agreed on. The question of costs reserved as 
between him and the libelant. 

The défendant Herbst is entitled' to a decree against Burroughs, 
with costs. 



THE MARÏ L. PETERS. 

HOWBLL et al. v. THE MARY L. PETERS. 

(District Court, S. D. New York. June 25, 1895.) 

'Cabrieks — Damage to CAnao— Sea Périls— Leaky Deck — Ukseawokthiness 
— Hartbk Act— "D0E Diligence" Reqdihed of StrpERiKTBNDBNT or 
Repairs. 

The Mary L. Peters with a cargo of sugar f rom Sagua La Grande to 
New York met extraordinary weather in February and March, and the 
sugar was damaged by water through leaks about the waterways, and 
hatches, and through the decks; the évidence showed the deck in poor 
condition before sailing, and unflt for such a voyage and cargo. Held (1) 
that the vessel was answerable for the damage from leaks through the deck; 
(2) that there was no such "due diligence" exercised by the persons em- 
ployed by the owners to see to the repair of the ship as to exempt the 
ship and owners. 

This was a libel by Benjamin H. Howell and others against the 
■schooner Mary L. Peters to recover damages to a cargo of sugar. 

George A. Black, for libelants. 

Goodrich, Deady & Goodrich, for respondent. 

BROWN, District Judge. The above libel was filed to recover 
for damages to bags of sugar upon a voyage from Sagua La Grande 
to New York in February and March, 1894. The damage arose from 
sea water taken in through the decks, and in the waterways and 
around the coamings of the hatches. 

The évidence of very severe weather on the voyage is in this 
case much stronger, in my judgment, than in the case of The 
•Centurion, 68 Fed. 382, in which the court of appeals in this dis- 
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trict has recela tly held the ship exempted by reason of sea périls. 
If I were satisfled of the reasonably fit condition of tlie schoOner 
to encounter the ordinary périls of a winter voyage, I should hâve 
held her excused, as I did in the case of The Sintram, 64 Fed. 884, 
for some water damage arising through strains in the waterways. 
But the évidence shows not only the bad condition of the schooner's 
deck, but leaks also through the deck, besides what water might 
hâve been taken in around the coamings and the waterways com- 
patibly with a seaworthy ship, under the circumstances of the 
voyage. 

I must, therefore, hold the ship answerable in this case for 
insulHciency for the voyage and cargo (The Edwin I. Morrison, 153 
U. S. 199, 14 Sup. et. 823; The M. R. Bohannon, 64 Fed. 883; Hubert 
V. Eecknagel, 13 Fed. 912; The Giles Loring, 48 Fed. 463); and 
there is no such évidence of "due diligence" on the part of the owner, 
or of those who represented him in the inspection and repair of 
the ship before sailing, as to exempt the ship under the Harter 
act (Act Feb. 13, 1893). 

Decree for libelant, with costs. 



HINE et al. V. NEW YORK & BERMUDEZ GO. 

(District Court, S. D. New York. April 9, 1895.) 

Charter Party — Asphalt — Fittings Insufficient — Port op Refuge — No 
General Averaoe — Harter Aot— Express Contract 

A charter of the S. D. to bring asphalt to New York provlded that the ship 
should be "fltted with shifting boards and bulkheads suitable for carrying 
asphalt cargo safely, to be done by owner's agents, but at charterer's ex- 
pense"; after loading at Guanaco, the ship on the first day eut took a list, 
and she then put in to Port of Spain where the list Increased, and on the 
third day the forward bulkhead and fittings gave way, which necessi- 
tated unloading, stowage, and refltting and reloading before the vessel 
could proceed. On the évidence, it being found that this expense and the 
delay thereby caused arose from the Insufflciency of the bulkhead and fit- 
tings: Éeld (1) that the providlng of a suitable bulkhead and fittings was 
under the charter one of the owner's duties and risks, though at charter- 
er's expense; (2) that the owners could not recover charter hire or a gên- 
erai average expense for the delay and costs at Port of Spain; (3) that 
though the owner's agents used "due diligence" in directing the master to 
shlpwrlghts of high repute, who made the bulkhead, the Harter act was 
inapplicable; because that act does not Interfère with the llberty of con- 
tract, as respects matters not within its prohibition. 

This was a libel by Wilfrid Hine and others against the New York 
& Bermudez Company to recover charter hire of the steamship San 
Domingo, together with certain port of refuge expenses, and for 
détention during the voyage. 

Convers & Kirlin, for libelants. 
George A. Black, for respondents. 

BROWN, District Judge. The above libel was flled by the owners 
of the steamship San Domingo against the charterers of the vessel 
to recover $3,912.37 charter hire, and $11,803.24 for port of refuge 
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expenses, and for détention of the vessel at Port of Spain, Trinidad, 
upon a voyage with a cargo of asphalt from Guanaco to New York 
in September and October, 1892. 

The cliarter was for a period of two months, and provided that 
the vessel should be tight, stanch, and in every way fitted for the 
service; that the owners should maintain the vessel in a thoroughly 
eflcient state in hull and machinery for the service, and that the 
steamer should be "fltted with shifting boards and bulkheads suit- 
able for carrying asphalt cargo safely, to be done by the owners' 
agents, but at charterers' expense; that the captain should be 
under the orders and direction of the charterers, as regards employ- 
ment; that in the event of loss of tinae ♦ ♦ • or damage pre- 
venting the working of the vessel for more than 24 running hours, 
the payment of hire shall cease until she be again in an efSeient 
state to résume her service; and should the vessel be driven into 
port ♦ * * from any accident to cargo, such détention or loss 
of time shall be at the charterers' risk and expense." 

The cargo of asphalt was loaded at Guanaco, where the weather 
was warm; and on the flrst day out, probably through the melting 
of the asphalt and some overflow towards the starboard side, the 
vessel took a list to starboard, which increased on the second day, 
while she lay in the harbor of Port of Spain. On the morning of 
the third day it was found that the fittings had been carried away, 
and the forward bulkhead burst through, from the pressure of cargo 
against them, so that it became necessary to beach the vessel, dis- 
charge and store her cargo, and put up new fittings, in order to 
complète the voyage. The expenses thus incurred, and the hire of 
the vessel during her détention in Port of Spain, form the sub- 
ject of this controversy. 

The libelants contend that the fittings were at the charterers' 
risk; and that the extra charges occasioned by their giving way 
should, therefore, be borne by the charterers, or else placed to ac- 
count of gênerai average, as caused by an unexpected sea péril. 
The respondent contends that ail thèse expenses, as well as the dé- 
tention, were caused through the insufiiciency of the fittings of the 
vessel for the service; and that under the express provisions of 
the charter, the owners were legally responsible for the sufficiency 
of the fittings; and that the latter hâve no claim, therefore, either 
for the détention of the vessel or even for any contribution in 
gênerai average, as against the respondent, for the expenses of 
discharging, reloading, etc., at Port of Spain. 

Upon considération of the évidence as regards the shifting boards 
and bulkhead, I feel constrained to find that the cause of the loss 
was the insufficiency of the fittings and bulkhead for the asphalt 
cargo designed to be taken on board and subsequently taken; and 
that no such différence is established between the asphalt loaded, 
and the kind of asphalt which the owners were entitled to expect 
would be taken on board at Guanaco, as to absolve the owners 
from responsibility for this insufficiency. 

In behalf of the libelants, it is earnestly contended that the clause 
in the charter providing that the fittings were "to be done by own- 
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ers' agents at charterers' expansé," was designed only to enable the 
charterers to avail themselves of the superior knowledge of the 
owners' agents in preparing the vessel for the service; that the 
provision that the work was to be at the charterers' expense, 
shows that this was not for the owners' beneflt, and was not ex- 
pected to be done by the owners at ail; and that the référence to 
the owners' agents indicates that thèse agents were to act in the 
matter personally, as the agents of the charterers, and not as the 
représentatives of the owners, or so as to bind the owners by their 
acts, or omissions in this regard. 

Notwithstanding the ingenious arguments of the libelants' coun- 
sel, I do not feel justiiied in adopting this construction. The clause 
in question was a substantial and necessary part of the charter. 
The nature of the cargo, a peculiar one, is not elsewhere referred 
to. Spécial flttings for such a cargo were necessary to be made 
by some one; and as the clause in question is made a part of the 
charter itself, I feel bound to construe it in connection with the 
previous clause, providing that the ship shall be "in every way 
fltted for the service" and as an amplification, and further spécifi- 
cation of what the service was expected to be, and what was neces- 
sary to make the ship ût. The provision that the expense of the 
flttings should be borne by the charterers, was but a mode of ûxing 
the terms and considération to be paidby the charterers for the use 
of the vessel; and I must hold, therefore, that the requirement 
that flttings "suitable for carrying asphalt cargo safely" should be 
done by the owners' agents, was a part of the owners' engagement 
under the charter, and placed upon them the responsibility for the 
sufïiciency of the flttings. 

I do not think there was any such acceptance of the flttings 
as sufficient by the respondents' représentative, Capt Oann, in 
Guanaco, as to absolve the libelants. Capt. Cann objected to the 
sufflciency of the flttings on the arrivai of the vessel, and suggested 
additional supports, which were accordingly put in by the captain. 
But I judge that the principal cause of the subséquent trouble was 
the bursting of the bulkhead, which may hâve been due either to 
insufflcient supports, or to weak and brittle material, some of 
which, consisting of hemlock, the évidence shows was undoubtedly 
used in the construction. Of the latter fact neither the respondents 
nor their représentatives were aware. 

Inasmuch as the damage in question was the immédiate resuit 
of the failure of the ship to perform her own charter obligations, 
the clauses in the charter imposing on the charterer the cost of dé- 
tention are inapplicable; and for the same reason no claim for a 
gênerai averàge contribution can be sustained; since it was the 
fault of the ship that brought about the situation in which the al- 
leged gênerai average expenses were incurred. The Ontario, 37 
Ped. 222, and cases there cited; The Energia, 61 Ped. 222, 224. 

I do not think that the provisions of the Harter act (Feb. 13, 1893) 
apply on facts such as I hâve found. Neither the owners nor in- 
deed the owners' agents in this port were chargeable with any 
Personal négligence, the vessel having been accepted in Philadel- 
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phia, and the duty of the owners' agents personally having been 
fully performed by directing the master of the ship to persons in 
Philadelphia in good repute there and with large expérience in 
building bulkheads. 

It is immaterial, however, how it happened that the flttings were 
insufficient, so long as the respondents did not relieve the libelants 
of their contractual obligation under the charter, as I flnd that 
they did not. The Harter act does not interfère with the liberty 
of contract in regard to the proper fltting of the vessel for the voy- 
age, or with any contract the parties may maJîe as respects the 
responsibility for the sufflciency of spécial flttings, or as regards 
other matters not within the prohibition of that act; nor was the 
melting of the asphalt in the warm climate of the port of shipment, 
any "inhérent defect, quality, or vice of the thing carried"; but, on 
the contrary, it was one of its natural qualities, against whieh the 
provisions of the charter stipulation must be deemed intended to 
provide, 

The libel must, therefore, be dismissed, with costs. 



WESTERN ASSUR. CO. v. SOUTHWESTERN TRANSP. CO. 

(Circuit Court of Appeals, Fifth Circuit June 4, 1895.) 

No. 377. 

1. Martoe Insurance— Partial Loss— Amount Recoveeable. 

Where the vessel insured is valued in the policy at a specified ampunt, 
and a partial loss is incurred, the insurer pays only such proportion of the 
actual loss as the sum insured bears to the value of the vessel. 
3. CosTs ON Appbal — Apparent Ebrob not Bxcepted to Below. 

Where the amount of a decree is reduced on appeal for an apparent error 
in the commissioner's report, which was not excepted to below, such ré- 
duction ehould not alïect the costs. 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana. 

This was a libel by the Southwestern Transportation Company 
against the Western Assurance Company, to recover upon a policy of 
marine Insurance insuring the model barge Charlie Pierce in the sum 
of $1,250. The damage for which recovery was sought was occa- 
sioned by the springing of a leak in the barge while she was lying 
at New Orléans moored on the outside of another barge; and the 
cause thereof, as alleged in the libel, was the surging and straining 
of the Charlie Pierce against the barge to which she was fastened, 
by reason of heavy winds and the waves caused thereby and by pass- 
ing steamers. Tlae défense was that the barge was not seaworthy, 
and that the loss was not caused by any péril insured against. The 
issues raised were wholly of fact, and the court determined them in 
favor of libelant, and referred the cause to a commissioner to as- 
certain the damages suffered by libelant. The commissioner re- 
ported the damage to be $1,275.83, and his report was conflrmed by 
the court, and a decree entered against défendant for -$1,250, being 
the full amount of the policy, with interest. From this decree the 
défendant appealed. 
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Howe, Spencer & Cocke, for appellant. 
Guy Hornor, for appellee. 

Before FARDEE and McCOKMICK, Circnit Judges, and BRUCE, 
District Judge. 

FARDEE, Circuit Judge, This is a suit in admiralty to recover 
for a partial loss under a marine policy of insurance. As tlie issues 
are presented by the libel and answer, tlie burden of showing tliat 
the model barge insured was seaworthy, and that the loss happened 
through périls of the river, is on the iibelant. The issues are wholly 
of fact; and, the district court having found them in favor of the 
libelant in the court below (appellee in this court), we might afQrm, 
on the gênerai rule declared by this court in The City of Maçon, 2 
U. S. App. 396, 2 C. C. A, 564, 51 Fed. 949: «On an appeal in ad- 
miralty a circuit court of appeals will not reverse the décision of a 
district court on a question of fact depending on conflictin g évidence, 
unless it clearly appear to be against the weight of évidence." It 
is not necessary, however, to put our décision on such narrow ground, 
for from our examination of the évidence v/e flnd that it is decidedly 
in favor of the libelant on both propositions. A review is unnec- 
essary, and we only remark that to flnd that the barge was not 
seaworthy or was lost through other than périls of the river requires 
the rejection of facts, to wander into the domain of conjecture. In 
our opinion, the libelant proved its case. Our attention is, how- 
ever, called to an error on the face of the record which requires a 
réduction of the amount awarded in the court below. In the policy 
of insurance, the model barge insured was valued at |2,000, and the 
amount of insurance was $1,250, or five-eighths of the value. The 
rule in cases of marine insurance where a partial loss is incurred is 
that the insurer pays only such a proportion of the actual loss as 
the sum insured bears to the value of the property at risk. See 
Ang. Ins. (2d Ed.) § 249. The amount of loss proved in the case 
was $1,275.83. Five-eighths of the same amounts to |797.40. In 
the district court no exceptions were taken to the report of the com- 
missioner as to the amount of damages libelant was entitled to re- 
cover. As the point is flrst made in this court, the réduction hère 
allowed ought not to aiïect the costs. The decree appealed from is 
amended by reducing the amount of recovery from the sum of |1,250 
to the sum of $797.40, and, as thus amended, it is afflrmed; the appel- 
lant to pay the costs of this appeal. 



WESTERN ASSUR. CO. v. SOUTHERN COTTON OIL CO. 

(Circuit Court of Appeals, Flfth Circuit June 4, 1895.) 

No. 378. 

Mamnb IssuBABrca— Estoppel against Insuekr— Certipicate dp Seawob- 

THINESS BY BOABB OF DnDEBWBITEES. 

It seems tliat a certiflcate by the inspecter of a local board of under- 
writers that a certain vessel Is in good condition, privileged to carry cotton 
seed and cotton to a certain amount, and that cotton and other marchandise 
Bhipped on her would be insured at the usual rates by the companies com- 
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poslng the board of underwrlters, estops a company which Is a member of 
that board to question the seaworthiness of the vessel, as against a ship- 
per o£ cotton seed thereon whom it insured shortly after the Issuance of 
the certiflcate. 

Appeal from the District Court of tlie United States for the 
Eastern District of Louisiana. 

This was a libel by the Southern Cotton Oil Company against the 
Western Assurance Company to recover upon a policy npon a 
cargo of cotton seed shipped on board the model barge Charlie 
Pierce and damaged by the filling of that barge while moored at 
New Orléans. See Western Assur. Go. t. Southwestern Transp. Co^, 
68 Fed. 923. There was a decree below, based upon the report of a 
commissioner, in favor of libelant for $6,354.99. Défendant ap- 
pealed. 

Howe, Spencer & Oocke, for appellant 
Guy M. Hornor, for appellee. 

Bef ore FARDEE and McCORMICK, Circuit Judges, and BRUCŒ:, 
District Judge. 

FARDEE, Circuit Judge. This is an appeal from a decree in 
admiralty condemning the appellant, as insurer of the cargo of the 
model barge Charlie Pierce, to pay the loss occasioned by the 
sinking of said barge on Norember 12, 1891. The whole contention 
is whether the barge was seaworthy. The évidence thereon is the 
same as in Western Assur. Co. v. Southwestern Transp. Co., (No. 377 
of the docket of this court, just decided) 68 Ped. 923, and, on the 
issue of unseaworthiness of the barge, must be ruled the same 
way. At the same time, we notice that the case in favor of the 
Southern Cotton Oil Company, libelant in the court below, is much 
stronger than in favor of the libelant in No. 377. While the con- 
tract of insurance sued on assumes risks only "on ail cotton seed 
in bulk or in bags owned by the assured, or consigned to them and 
shipped to their address in New Orléans on board good and sea- 
worthy steamboats and barges," there is no contract, express or im- 
plied, on the part of the assured, that after shipment the steamboat 
or barge should continue in a seaworthy condition. Now, as we 
read the évidence, it is ail in favor of the seaworthiness of the barge 
at the time the cargo was shipped, except the presumption which 
arises from the fact that November 12th, some 16 days thereafter, 
the barge sunk while tied up to a wharf in the port of New Orléans, 
and in the absence of known extraordinary périls of the river at 
the time. Shortly prior to the attaching of the risk under the 
policy in suit, and on the 28th of September, 1891, the inspector of 
the board of imderwriters, to which board the respondent insur- 
ance company belonged, issued and delivered to the manager of the 
Southern Cotton Oil Company the foUowing certiflcate: 
"Office Board of Dnderwriters. 
"No. 306. 

"New Orléans, September 28, 1891. 

"The undersigned having this day made a thorough examination of the model 
barge 'Charlie Pierce,' captaln, Southern Transportation Company, and found 
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her In good order and well condltloned, prlvlleged to carry 650 tons of cotton 
seed for Mississippi river and Its trlbutaries, or 1,500 baies of cotton for Mis- 
sissippi river only, and not on trlbutaries, does hereby certlfy that cotton or 
other produce or merchandise shlpped on board of her wlll be Insured at fhe 
usual rates of premlum by the Insurance compauies composing the board of 
underwrlters of thia city, foip one year from tlie above date, subject, ho-wever, 
to reinspection at any tlme. The above boat shall not tow any flatboat. barge, 
or other craft, except In case of dlstress. 

"[Signed] P. 0. Montgomery, 

"Inspecter of HuUs, Board of Underwrlters." 

As no fraud or concealment is alleged or suggested, there Is 
strong reason for holding that the respondent insurance company 
is estopped by the said certiflcate of the board of underwrlters, 
as against a shipper who relied thereon in making shipments and 
in taking insurance. It is true that Mr. Landry, président of the 
corporation which owned the barge, was also président of the cor- 
poration shipping the cargo; but, as it is not pretended that Mr. 
Landry, the common agent of the two corporations, knew or had any 
reason to know that the barge was eyen suspected qf unseaworthi- 
ness, this common agency cannot affect the estoppél which ought 
to exist in the case. The decree appealed from la aiflrmed. 



THE GE20RGE DUMOIS. 

GULP CITY COAL & WOOD CO. v. BRU. 

(Circuit Court of Appeals, Flfth Circuit May 21, 1895.J 

No. 361. 

t. MARiTnrK LiBN — Supplies— BtTRDBir dp Proop. 

Where necessary supplies are fumished to a ship In a foreign port, and 
are recelved by the master and used In the service of the ship, a maritime 
lien results, unless it is shown that the furnisher of the supplies relied on 
the crédit of the owner, not of the ship; and the burden of showing such 
fact, to def eat the lien, resta on the ship and her claimants. 

8. SAMB— -EVIDKNCB. 

Coal was fumished by llbelant, at MobUe, Ala., to the ship G., upon the 
Personal order of one D., the président of tbe C. Co., the charterer of the 
ship. The C. Co. was a Louisiana corporation, and D. a résident of New 
Orléans, nelther appearlng to bave had any property at Mobile. The ship 
was not in a port of dlstress, but was running régula rly between Mobile 
and foreign ports. No référence was made to the vessel as a source of 
crédit when the coal was ordered, but It was recelved by the master, and 
used In prosecutlng a voyage, whlch cculd not hâve been made without It, 
and it was charged on libelant's books to the ship. Eeld, that llbelant had 
a lien on the ship for the price of the coal. 

Appeal from the District Court of the United States for the South- 
ern District of Alabama. 

This was a libel by the Gulf City Coal & Wood Company against 
the steamship George Dumois, Jehan Bru, claimant, for suppliesi 
The district court dismissed the libel. 66 Fed. 353. Llbelant ap- 
peals. Reversed. 

L. H. Faith, for appellant. 

Gregory L. Smith and H. T. Smith, for appellee. 
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Before PAEDEE and McCORMICK, Circuit Judges, and BRUCE^ 
District Judge. 

PAEDEE, Circuit Judge. The Guif City Coal & Wood Company,, 
an Alabama corporation, flled a libel in the district court against the 
George Dumois, a Norwegian steamship, then in the port of Mobile, 
to recover the sum of |276 for 115 tons of coal supplied to and used 
by said steamship to prosecute a voyage to Bocas del Toro, Central 
America, and return to the port of Mobile. On the hearing in the 
district court, the judge found facts as follows: 

"I find the facts In this case to be that the coal was fumîshed to the ship 
In Mobile, Alabama, on the Personal order of one Dick, the président of the 
Columbian International Colonization & Improvement Company of New X)r- 
leans, La., who were the charterers of the ship for the term of one year; that 
the ship was a forelgn vessel; that libelant knew that the C. I. C. & I. Co. 
were the charterers; that the ship was not in a port of distress; that she was 
running in a regular Une between the port of Mobile and foreign ports; that 
in the negotiation for the coal no référence was made to the vessel as a source 
of crédit, and there was no Inquiry made of or dealing wlth the master or any 
agent of the ship. I further find that the charterers had, by the terms of the 
charter party, agreed to pay for such supplies, but that the libelant had no 
actual knowledge of this provision of the charter party. In short, the C. I. 
C. & I. Oo. were the known owners of the ship, and Charles I. Dick was the 
président and représentative of the eompany. The coal was obtained on the 
Personal order of Dick in a foreign port, where he was at the time of giving 
the order. • • *" 

On examination of the évidence, we concur with the district 
judge in thèse findings, but we also find from the évidence the addi- 
tional facts that the coal vras received by the master and officers 
of the steamship, and was used by the ship in prosecuting the voyage, 
and was a necessary supply to the ship, without which the voyage 
could not hâve been prosecuted; and that, while the agent of the 
charterers was in Mobile, and ordered the coal, both the agent and 
the charterers were nonresidents, not shown to hâve either crédit or 
visible property in Mobile or elsewhere, The coal f urnished by libel- 
ant was chargea at the time on the books as follows: 

s. s. Geo. Dumois (for C. I. C. & Imp. Co.) 

Fleming & Gelpi, (Agents.) 

usions $3.40 $376.0a 

The entry on the ledger reads as follows: 

S. s. Geo. Dumois. 
Fleming & Gelpi, Agts. for Columbian I. C. & Imp. Co. N. O. La. 

1894. 1894. 

Oct. 27. 115 Tons Coal, $3.40 (165) $376.00 Nov. 1. By sight draft (155) $376 

Ncv. 6. Sight draft unpaid (507) 27fi.0O 

Nov.e. Protest fées 3.50 

$378.50 

The district judge dismissed the libel, because, from the facts a» 
above recited by him, he inferred that the coal was not furnished on 
the crédit of the ship, but on the personal crédit of the charterer only. 
The judge cited in support of his conclusion: The Stroma, 41 Fed. 
599 (s. c, 3 C, C. A. 530, 53 Fed. 281); Stephenson v. The Francis, 
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21 Fed. 715; Neill v. The Francis, Id. 921; Herreshoff Manuf'g Co. v. 
The Now Then, 50 Fed. 944 (s. c, 5 0. C. A. 206, 55 Fed. 523); 
and The Kong Frode, 13 U, S. App. 459, 6 C. C. A. 313, 57 Fed. 224, 
— ;and said: 

"The substance of thèse décisions is that In dealing wlth a known charterer, 
even in a foreign port, for mère ordinary supplies, the dealings are prima 
facie upon his Personal crédit only; and no lien will be implled, unless the 11- 
belant satisiies the court, from the negotiatlona or the circumstances, that 
therè was a common understandlng or intention to bind the ship." 

The Stroma, supra, decided in the circuit court of appeals, Second 
circuit, and The Francis, decided in the district court for the South- 
ern district of the same circuit, are cases in which it was found that 
the fumisher of supplies was charged with notice that the charterer 
ordering the supplies was obligated by the charter to pay for the 
same, and hence this rule: 

"When the known foreign spécial owner, not betog the master, orders the 
supplies in a foreign port, and the llbelant bas reason to know that, as between 
the spécial and the gênerai owner, the former is not the agent of the latter, 
but is personally, solely llable for the debt, and he fumished the goods In 
silence, there being no acts or circumstances from which It can be inferred 
that the crédit of the shlp was either withln the contemplation of both . par- 
ties, or was recognized by both, a maritime lien will not be imphed." 

In Herreshoff Manuf g Co. v. The Now Then, supra, decided in the 
circuit court of appeals, Third circuit, which was a case in which the 
repairs were made upon the ship on the order and crédit of the 
owner's hushand, known to be wealthy, the court, while recognizing 
the gênerai rule to be: 

"If necessary repairs and materlals be made and furnished to a vessel in 
a port other than her home port, the prima facie presumptlon Is that they 
were made and furnished on the crédit of the vessel, unless the contrary ap- 
pears from the évidence in the case." 

— ^Held that this gênerai rule was subject to qualification, as foUows: 

"When the work is done by order of the master, a lien is implled; but for 
work done by order of the owner no lien will exist, unless proved by the agree- 
ment of parties." 

Without questioning the correctness of the décisions in thèse cases 
on the facts as therein found, we are of opinion that the true rule to 
be applied in cases like the one under considération is broader than as 
given above. In The Kong Frode, supra, decided by this court, the 
îfollowing principles were declared: 

"Where a necessary maritime service, or a necessary service which gives a 
maritime lien, is rendered to a foreign vessel upon the application of the mas- 
ter, or in hls behalf, tlie presumptlon is that it is rendered upon the crédit of 
the vessel, and the burden of proof is upon him who contends otherwise. The 
fact that a merchant purchases supplies for, or procures services to be ren- 
dered to, a vessel, ralses no presumptlon that he therefore sustains relations 
wlth the owners that make him responsible, and relieve the vessel from a lien. 
It is not enough to show that an agent wiio employs labor for a vessel is a 
charterer, and is, under the charter, llable for the bills incurred, but It is 
necessary that the créditer should also be aware of the relation and furnish 
the supplies or services wlth such an understandlng, Ordinarily, where a ma- 
terial man or stevedore contracta wlth, and takes his blU for payment to, the 
agent of the shlp, whether he représenta the owners or charterers, without the 
Intervention of the master, he does not abandon his right to look to the vessel 
In the event of nonpayment." 



THE GEORGE D0MOI3. 929 

And further, Judge Locke, speaking for the court, said, as; applica- 
ble to that case: 

"The duties of consignées or agents of ships, or of the agents of charterers 
or owners, are so similar and Indlstinguishable that, wijiliout some positive 
lînowledge of thelr relations, contracts, and agreements, it is impossible to 
détermine to which class an agency may belong; and the fact that a merchant 
purehases supplies or procures services to be rendered a vessel raises no pre- 
sumption that he therefore sustains relations with the owners that make 
him responslble, and relieve the vessel from a lien. In the great majority of , 
instances in ordinary practice the material man or steyedore contracts wlth 
and takes his bill for payment to the agent of the ship, whether he represents 
the owners or charterers, without the intervention of the master; but by so 
doing he does not abandon his right to look to the vessel in the event of non- 
payment. It cannot be presumed or expected that he can be informed as to 
the exact provisions of the charter, or the responsibllities of the parties in 
each particular case." 13 U. S. App. 463, 6 C. O. A. 313, 57 Fed. 224. 

In The Patapsco, 13 Wall. 329, which was a case in which it was 
sought to relieve a ship from the maritime lien resulting from coal 
supplied in a f oreign port, Mr. Justice Davis, for the court, said : 

"Whether the coal was fumlshed on the crédit of the vessel or of the owners 
is the only point of inquiry in tbis case. * * * It is undisputed that the 
Patapsco was in a foreign port, and that the coal was ordered for her spe- 
citically by name, and delivered to the offlcers in charge of her. It is equally 
free from dispute that the supply of coal was necessary — indeed, indispen- 
sable— to enable her to make her voyage at ail. In such a case the inferenee 
is that the crédit was given to the vessel, unless it can be inferred that the 
master had funds, or the owners had crédit, and that the material man knew 
of this, or knew such facts as should hâve put him on inquiry. * » * If the 
crédit was to the vessel, there is a lien, and the burden of displacing it is , on 
the clalmant. He must show afflrmatively that the crédit was glven to the 
Company to the exclusion of a crédit to the vessel." 

From the principles declared in The Kong Frode and in The 
Patapsco and cases there cited by Mr. Justice Davis, we understand 
the rule to be that, where necessary supplies are furnished to a ship 
in a foreign port, and they are received by the master, and used by 
him in the service of the Ship, a maritime lien results, unless it shaîl 
appear that the furnisher of supplies did not rely upon the ship, but 
trusted solely to the personal crédit of the owner; and the burden of 
proof in such a case to defeat the lien lies upon the ship and her 
claimants. Applying this rule to the case in hand, we are com- 
pelled to differ with the learned judge of the court below as to the 
proper décision of this case. Taking the facts to be as we find them 
in the record, we cannot infer from them that the libelant in the 
court below (appellant hère) furnished the coal on the personal 
crédit of the charterers, and did not rely upon the crédit of the ship. 
While it is true the coal was supplied to the ship on the order of the 
agent of the charterers with knowledge on the part of the libelant 
that the ship was under charter, yet he did not know, nor was he 
bound to know, the terms of the charter party. It does not appear 
that the charterer had crédit in the port of Mobile, or was so repre- 
sented. The libelant sold the coal for cash, and at the lowest market 
price. While the bill was sent to charterers for payment, it was 
80 done by request, and the bill and libelant's bock entries were 
against the ship. In our view, the burden of showing that the coal 
was furnished on the crédit of owners was on the claimant, and he 
v.68F.no.8— 59 
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has not suppofted Ms contention with sufflcient évidence. Further 
than this, we notice that by tlie law of Alabama (Code Ala. § 3054) a 
lien is given on any ship supplied or victualed witliin the state, ir re- 
spective of -vvhether she is in her port or a foreign port, and irre- 
spective of whetlier tliç supplies are furnished and the victualing done 
on the order of the master, or of any other agents of charterers or 
owners. With this in mind, it would be a very violent presumption 
upon the undisputed facts of this case, where the goods were sold for 
cash, and àt tiie lowest market price, to infer that the libelant 
intended to^waive both the domestic and the regular maritime lien to 
rely upon the crédit of a foreign company with no established crédit. 
The decree appealed from is reversed, and the cause is remanded, 
with instructions to enter a decree for the libelant for the amount 
claimed in the libel and costs. 



THE YUMURI. 

BBEBE T. THE YUMURI. 

(District Court, S. D. New ïork. March 6, 1895.) 

Pilotage— TÉNDEE at Sba— Ship Liable. 

The display of the eustomary pUot signais on the usual crulslng ground 
of pilot boats at sea, and the visible approach of the boat towards an in- 
coming vessèl, are a sufflcient ténder of ofC-shore pilotage, with the eus- 
tomary walver of extra charge; and if the vessel does not heed the tender, 
but cornes in without a pilot, she is liable under the statute for the usual 
pilotage fées. 

This was a libel by George W. Beebe against the steamship Yumuri 
to recover pilotage. 

Oarpenter & Park, for libelant 
Carter & Ledyard, for claimant. 

BROWN, District Judge. 1. I flnd that the pilot boat approached 
the Yumuri within the eustomary cruising ground for incoming ves- 
sels, and displayed her blue flag as a signal, which was recognized, 
or ought to hâve been recognized, by the master and mate of the 
Yumuri, when the pilot boat was within a reasonable distance; and 
that this was, in légal efifect, a tender and offer of her services as 
pilot to the Yumuri. 

2. That under the flxed and well-known practice and custom not 
to make any claim to off-shore pilotage for pilots taken on board 
in that région, the above tender was also virtually an offer of pilot- 
age with a waiver of any claim to such extra pUotage charge. 

3. That the failure of the Yumuri to slow down or tura towards 
the pilot boat and accept the offered services, was a refusai of such 
service; and having taken no pilot subsequently, she became an- 
swerable to the libelant, under the statute, for the amount of ordinary 
pilotage, viz, $47.32, for which, with interest, a decree may be en- 
tered, with costs. 
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GYPSDM PACKET CO. v. HORTON. 

(District Court, S. D. New York. June'6, 1895.) 

PiLOTS— TJnknown Obstruction— Failurb of Pkoof. 

The keel of the G. P. while being towed through the mlddle ehannel in 
Hell Gâte rubbed some object unknown. Subséquent examination of the 
bottom showed no obstruction in the location where the libelant's évidence 
placed the course of the G. P. Held, that the évidence failed to show any 
négligence or laek o£ nautical skill in the pilot, and the libel was dismissed 
without costs. 

This was a libel by the Gypsum Packet Company against George 
W. Horton to recover damages occasioned to the kçel of the schooner 
Gypsum Princess by striking some object in Hell Gâte while under 
pilotage of the respondent. 

Wing, Putnam & Burlingham, for libelant 
George A. Black, for respondent. 

BROWN, District Judge. The libel was filed to recover damages 
for the alleged négligence of the respondent as pilot on board the 
schooner Gypsum Princess, in causing her to strike the bottom and 
injure her keel while goihg down middle ehannel in Hell Gâte in the 
ebb tide, at about quarter past 6 of July 3, 1894, while in tow of the 
tug W. J. Kennedy, on a hawser of 75 fathoms. The tide was about 
two-thirds ebb. 

The draft of the schooner was 19 f eet, 6 inches. The chart shows 
a reasonable channel-way of 19 feet depth at low water. At the 
time when the schooner went through this ehannel, there should 
hâve been, considering the wind, weather, and the tide, at least 
2 feet in addition, or 18 inches more than the draft of the schooner. 
The schooner rubbed upon something so as to be plainly felt by ail 
on board, but her way was not checked. A subséquent resurvey, 
made under government inspection, two or three weeks aftêrwards, 
showed nothing with which the schooner should hâve corne in con- 
tact. The respondent is unable to give any other explanation than 
that there was some temporary obstruction as from portions of 
sunken wrecks, which are frequently in that vicinity and are carried 
ofl in the changes of the tide. 

A pilot is in no sensé an insurer. His contract of pilotage im- 
ports only acquaintance with the ehannel in its ordinary condition, 
and nautical skill in avoiding ail known obstructions. Had the 
schooner in this case been shown to hâve struck any known obstruc- 
tion, or to hâve been in an improper part of the channel-way, the 
case against the respondent might be considered sufiSciently made 
out. But the libelant's testimony hère fails to show anything of 
that kind. What was struck or rubbed is not known; not only is 
there no évidence, presumptive or otherwise, that it was the bottom, 
or any known obstruction that was struck, but the évidence indi- 
cates the contrary. For the only points that are indicated upon 
the government chart, or in the resurvey, where any contact could 
hâve beén had with the natural bottom are much nearer to Mill 
Rock than any of the libelant's witnesses place the. course of this 
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vessel. In other words, there is an entire failure of proof to show 
that the schooner was in any improper part of the channel, or to 
show with what objects the vessel came in contact, or where such 
objects were, or that there were any known obstructions, or dan- 
gers, in the course actually taken by thé vessel. 

iPor thèse reasons, I must flnd that the burden of proof incumbent 
on the libelant in such a case as this, is not sustained, and that the 
libel should, therefore, be dismissed, but without costs. 



CHAPMAN DERRICK & WRBOKING CO. v. PROVIDENCE-WASHING- 
TON INS. CO. et al. 

(District Court, S. D. New York. April 27, 1895.) 

Salvage — Emplotmbnt bt Insurbus— Account of Whom tt may Concern— 
RULE 19. 

Upon the sinking of a steamer in the North river under suspiclous circum- 
stances, the insurers employed the libelant to raise her, and not to per- 
mit owners to board or examine her tiU after thelr own examination. TJpon 
some confllct as to whether the service was rendered "on aceount of whom 
it may cpneem," and upon the sole crédit of the wreck, held, that the direct 
pecunlary interest of the insurers in the raising and examination, and their 
employment of the libelant, made them liable under Sup. Ct. Rule 19, in 
admiralty, for the salvage compensation of $5,000, as agreed upon. 

This was a libel by the Chapman Derrick & Wrecking Company to 
recover salvage from the Providence-Washington Insurance Com- 
pany and others, insurers of the steamer River Belle, for raising 
the said steamer, which had been sunk in the Hudson river. 

Wing, Putnam & Burlingham, for libelant. 

Butler, Stillman & Hubbard and Mr. Mynderse, for respondents. 

BROWN, District Judge. The évidence leaves no doubt that the 
libelant undertook the raising of the River Belle as a salvage opéra- 
tion; that it was undertaken solely upon the direction of Capt. 
Baird, the gênerai représentative of one of the insurers, for the pro- 
tection of their interests after the occurrence of a loss; that the 
raising of the River Belle, if practicable, was of spécial interest and 
concern to the insurers, in order to ascertain the cause of the loss, 
and the extent of their liability upon their valued policies of |20,- 
000; and that the settlement which it enabled them to make, viz. 
for $2,500, in addition to |5,000 for raising the vessel, was very 
greatly to their pecuniary advantage; that the salvage service was 
worth at least the sum of |5,000, and in their settlement with the 
owner, Frédéric Jansen, for |7,500, in full, the four Insurance com- 
panies paid to him that sum upon his undertaking to pay $5,000 to 
the libelant for its salvage services, and received from him an agree- 
ment in writing to hold them harmless therefrom; that shortly 
afterwards, the respondents, upon being applied to for payment for 
the salvage service, referred the libelant to Jansen, who, on demand, 
evaded payment, and soon alter died insolvent The above libel 
was thereupon flled. 
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I do not think the respondents hâve established any légal défense 
to the libelant's demand. As insurers of the vessel upon valued 
policies in the sum of |20,000, the respondents were directly in- 
terested and "concerned" in the raising of the steamer, both for the 
ascertainment of the amount of the loss, as well as its cause, as 
I hâve already stated, and for the purpose of enabling them to set- 
tle as advantageously as possible with the insured. 

The engagement of the salvage service was manifestly within the 
gênerai powers of Capt. Baird ; and his procurement of the libelant 
Company to raise the boat, was upon the previous authority of at 
least two of the companies; and his proceeding was afterwards 
adopted and ratifled by the other two, as well as the adjustment 
of the compensation at $5,000. The employment of the libelant 
was so exclusively in the interest of the respondents, that the unu- 
sual agreement was made that neither the insured nor any représent- 
ative of his, should be admitted to the steamer while raising, or 
when raised, until after the respondents' examination of her. Such 
an employment would be suâicientto maintain a common-law action 
against the respondents; and it is within the express language 
of the nineteenth rule of the suprême court in admiralty, which 
provided that "in ail suits for salvage the suit may be in personam 
against the party at whose request, and for whose beneût, the sal- 
vage service has been performed." 

I do not perçoive that the "sue and labor clause" in the policies 
at ail affects the respondents' liability. It provides that such acts 
"shall not be considered a waiver or an acceptance of an abandon- 
ment, nor as afiQrming or denying any liability; but such acts shall 
be considered as done for the beneût of ail concerned and without 
préjudice to the rights of either party." This clause deals with the 
rights of the parties to the policy; and the libelant was not a party 
to the policy. The insurers, as I bave already said, were deeply 
"concerned" in the raising of the vessel, and in ascertaining the loss 
and its cause. So far as the sue and labor clause is concerned, 
the situation of the respondents is precisely the same as if they 
had raised the vessel immediately by their own hands, paying the 
charges incurred from day to day, instead of procuring the work to 
be done through the means of a contract with the libelant company 
to perform the service. As I hâve already said, the libelant in fact 
acted solely upon the request of the insurers; and if they had not 
considered it to their advantage or beneât to hâve the work done, 
the insurers would not hâve employed the libelant to do it. 

The respondents' only means of escape from responsibility must 
be by proof that the libelant undertook the work solely on the crédit 
of the wreck, and without a right in any event to any personal de- 
mand upon the respondents, even though it was successful. While 
there is some différence in the versions of the oraJ engagement, the 
prépondérance of proof seems to me very clear that the libelant re- 
fused to engage in the work on thèse terms, and Capt. Baird does 
not, in fact, contradict this. For doing the work "on account of 
whom it may concern," even if the libelant had agreed to that, would 
not in the least hâve relieved the respondents from liability in a 



934 FEDERAL EEPOETEE, Vol. 68. 

case like the présent, where the respondents were, in fact, most 
deeply interested and "concerned" in raising the yessel, engaged the 
work, and profited largely by it. Capt. Baird may hare lacked au- 
thority to bind the companies to any spécifie salvage compensation; 
but.he did not lack authority to engage the service. He did en- 
gage it; the four companies ratified it; they profited greatly by it, 
and themselves adjusted the compensation at $5,000; and I think 
they are legally bound to pay it. 
Decree for $5,000, with interest and costs. 



THE C. R. STONB. 

O'CONNBLL V. THE C. R. STONB. 

(District Court, S. D. New York. April 26, 1895.) 

SaIiVage— Negmgekce— Recovbey Over— Joint Négligence or Tug and Tow 
— Saltagb Costs. 

The libelant's scow, wMle left temporarlly by her tug, haviag drlfted eut 
to sea through insufficient anchoring, and $1,200 adjudged agaiust her tor 
salvage havlng been paid by libelant, Tield, that libelant was entitled to 
recover agalnst the tug In fault, but not for costs of the salvage suit; and 
It appearing that it was the duty of the libelant's man on board the scow, 
as well as of the tug's captain, to attend to suitable anchoring, lield, that 
but half of the salvage pald was recoverable. 

This was a libel by Daniel O'Connell against the steam tug C. R. 
Stone to recover the amount of a salvage award paid by libelant. 

Stewart & Macklin, for libelant. 

Wing, Putnam & Burlingham, for claimants. 

BROWN, District Judge. The libelant's dumper scow No. 2 hav- 
ing been in charge of the steam tug 0. R. Stone after dumping part 
of her load off Rockaway Beach, and refusing to dump the residue, 
was brought a few miles towards the shore and there anchored in 
a fresh breeze. The scow drifted ont to sea and was picked up by 
the Idlewild, for which a salvage award of $1,200 was allowed in 
this court. This libel is flled to recover the amount of the award, 
together with the costs and expenses of that suit. 

The costs and expenses of the salvage suit, under the authorities, 
cannot be allowed. Greenwood v. The Pletcher, 42 Fed. 504; La 
Champagne, 53 Fed. 398. The salvage award should be allowed if 
going adrift was through the fault of the Stone. 

Whatever the fact may be as regards the other faults alleged on 
either side, viz., the lack of a sufflcient hawser by the Stone, or of a 
good spare hawser, or of sufflcient water and coal, or whether the 
towage of the scow was made materially more difficult by the 
moderate list occasioned by her failure to dump her cargo complete- 
ly, the direct and immédiate cause of her going adrift and incurring 
a salvage expense was plainly the lack of suflicient anchorage. Ré- 
sides the anchor put eut, there was another anchor belonging to 
the scow with sufificient Une to hâve added materially to the 
strength of the anchorage, and that anchor was not made use of. 
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The libelant daims that the whole responsibility for not suffl- 
ciently anchoring the scow rested with the tug. The testimouy 
as respects the duties of the boatmen in charge of the scow is slight. 
From pre^ious cases of the kind before me, my impression has been 
that it was a part of the duty of the boatmen to look after the secu- 
rity of his boat, and this is inferentially sustained by some passages 
in the testimony in this case. In the absence of contrary testimony 
on this point, therefore, I think I ought to flnd that under circum- 
stances like the présent, it was the duty of the boatmen, as well as 
of the tng having the tow in charge, to make use of both the anchors 
available for secure anchorage, when they proposed to leave the 
scow for the night unattended and in a strong wind; and that the 
failure to put ont two anchors instead of one was culpable in 
both. The libelant, therefore, can recover but half the amount of the 
salvage award, viz., |G00, with interest, and the costs of this suit 
Decree accordingly. 



THE MERJULIO. 

(District Court, S. D. New York. April 26, 1895.) 

Saltage— FiRE IN Hbmp Cargo at Whaef — Hose Company. 

While tlae M. was lying at a wharf at Progreso, a flre brolie eut in heir 
cargo of liemp. It was put ont by the steam pump and hose from a neigh- 
boring vessel, aided by a sbore hose and pump company and a small tug. 
The value of shlp and cargo being $55,000, and nearly ail saved, $2,100 was 
allowed as salvage. 

This was a libel against the steamship Merjulio for salvage. 

Wilcox, Adams & Green, for New Elue Star S. S. Co. 
Goodrich, Deady & Goodrich, for New York & G. Mail S. S. Co. 
Wing, Shoudy & Putnam, for the Agencia Commerciale. 
Gonvers & Kirlin, for The Merjulio. 
Carter & Ledyard, for the cargo. 

BBOWN, District Judge. The service for which a salvage awai"*! 
is hère claimed is for pumping water upon and into the steamship 
Merjulio, with her cargo of hemp, and putting out a flre which oc- 
curred in her forward port bunker, while the vessel was lying near 
the end of a wharf at Progreso on the 19th of July, 1894. The flre 
broke out between 12 and 1 o'clock p. m. The steamer Polano lay 
on the opposite side of the wharf with steam up. She had not suf- 
ficient length of hose, however, to reach the bunkers of the Merjulio, 
and two lengths were obtained from the Agencia Commerciale by 
means of which she was able to reach the Merjulio, and she then 
continued pumping, as I ând, from one to two hours. Not long aft- 
erwards the Agencia Commerciale likewise got another powerful 
stream at work. The small tug Moran was also near at hand, and 
her small flre hose was called for and used for a short time. The 
tire was thus speedily put out 
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In behalf ôf the steamer it is claimed that her own appliances, 
which were also used, would, in fact, hâve been sufScient. This pos- 
siWy miglit hâve been so had her men at flrst known the exact loca- 
tion and the extent of the fire, and precisely how best to deal with 
it. Those things, however, were net at flrst known, and ail the ap- 
pliances available were prudently called for, and made use of, as 
such ares are always more or less dangerous. 

The value of ship and cargo was |3ô,000, and the damage was 
comparatively small. Besides the supply of help above stated, there 
does not seem to hâve been any other help available. While thèse 
circumstances enhance the claims of the salvors, the fact that ail 
thèse appliances were near the ship, and involved very moderate la- 
bor, and no danger, require but a moderate award to be given. The 
Polano was not called on to change her position, but merely to give 
the use of her steam pumps and hose to her neighbor on the other 
side of the wharf; while her own appliances without the hose ob- 
tained from the Agencia Commerciale were insulificient for effective 
service; and her oflBcers and crew rendered very small aid. 

Upon ail the circumstances, I think $2,100 will be quite a suffi cient 
award, of which flOO should be allowed the Moran, and f 1,000 each 
to the Polano and the Agencia Commerciale. Of the amount award- 
ed to the Polano, one-flfth only will go to the offlcers and crew, of 
which |50 should be paid to the master, $40 to the chief engineer, 
and the residue to the other ofScers and crew in proportion to their 
wages. Decree may be entered in accordance herewith, with costs. 



THE HUDSON. 

THE THOMAS QUIGLBY, 

THE JEREMIAH F. BARNES. 

TIGE et al. v. THE HUDSON et al. 

(District Court, S. D. New ïork. May 13, 1895.) 

Salvage—îcb— Standing By— Proof of Bbkefit. 

Barges in Huntington Bay were in a situation of apprehended danger 
from-ice in a suddeu gale; the tug C, upon request, stood by, and for 18 
hours did varions services in aid of the barges. Held, that the service was 
of a salvage nature, and presumably bénéficiai, and that absolute prooî 
that the resuit would hâve been worse but for such help was not requisite; 
and upon a value of $3,000, Ç250 was allowed. 

This was a libel for salvage filed by Charles O. Tice and others 
against the barge Hudson and the canal beats Thomas Quigley and 
Jeremiah F. Barnes. 

Stewart & Macklin, for libelants. 

Hyland & Zabriskie and Charles M. Hough, for the Hudson and the 
Thomas Quigley. 

George A. Black, for the Jeremiah F. Barnes. 
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BEOWN, District Judge. The service rendered to the respondents' 
boats by the libelants' tug Crossman, during the night of March 4, 
1895, and the following day, was, I am satisfled, in the nature of a 
salvage service. The boats were made fast to a buoy about 200 feet 
ofE Godf rey's Canal, in the entrance to Huntington Bay. The Cross- 
man was lying alongside for a harbor. During the night the wind 
shifted to the northwest, and blew very hard. A field of ice was 
driven down upon the boats, causing the buoy to drag, and the Hud- 
son went ashore. The tug Golden Eule was in charge of the flotilla. 

The évidence leaves no doubt that there was at that time con- 
sidérable appréhension for' the safety of the boats, and that the 
Crossman remained by during the night to render such assistance as 
might be needed. She acted in conjunction with the Golden Eule in 
attempting to take the tow across the bay during the night; and 
when that was found to be impracticable, they returned to the 
previous anchorage gronnd where for several hours the Crossman 
alone kept the flotilla away from the ice and the shore, although 
ultimately the Hudson again grounded. The following day, when 
the wind moderated, the Crossman took a part of the tow to New 
York. The fact of lying by during a period of apprehended danger, 
and rendering more or less service for the protection of the boats, is 
sufficient, within a number of adjudicated cases, to constitute this 
service of a salvage nature. 

For the défendants it is contended, that inasmuch as the Hudson, 
notwithstanding the Crossman's efforts, grounded a second time, the 
Crossman's efforts were of no benefit But this does not follow. 
The évidence indicates the probability that but for the Crossman's 
assistance the tow would hâve got aground several hours earlier, 
and in a situation more diflficult to be extricated. Where services 
are rendered continuously for nearly 18 hours as in this case, with a 
view to the assistance of boats in a situation of apprehended danger, 
it is quite too much to say that in order to claim any salvage com- 
pensation, the party rendering the service must prove absolutely that 
the resuit would hâve been worse but for the service rendered. Such 
requirement would discourage assistance in many cases in which it 
ought to be rendered, and tend to prevent help which it is the policy 
of the law to encourage and to compensate, in accordance with the 
actual circumstances. The service rendered on request is presumably 
bénéficiai. In the présent case, the évidence makes probable that 
the damage to the boats without the Crossman's assistance could not 
hâve been very great; and hence that only a moderate compensation 
should be allowed. The boats being valued at only $1,000 each, I 
allow the Crossman $230 for the three boats, with costs. Of the $250, 
I allow $150 to owners, $23 to master, and divide the remaining 
$75 among master and crew in proportion to their wages. 



938 FEDERAI REPORTER, Vol. 68. 

THE JOHN T. WILLIAMS. 

THE R. J. MORAN. 

BARNBY DUMPING-BOAT 00. v. THE JOHN T. WILLIAMS, 

APPLEGATE v. THE R. J. MORAN. 

(District Court, S. D. New Yorlc. June 11, 1895.) 

COLLISIOK— TOW AND SaIL— WEARING RoUND— INATTENTION— LOOK OUT. 

The Bchooner J. T. W. bound down tlie North river hauled stem flrst out 
of her slip, Jersey City, in the ebb tide, and her stern being swung down, 
she wore round, ttie wind being from tlie' Jersey sliore, and in dolng so 
came in collision with a tow on a bawser from the tug M. going up iu 
about mid-river. Hel4: (1) The W. was in fault for dilatoriness and inat- 
tention, In not efCecting a reasonably speedy tum. (2) The M. was in fault 
for lack of suffleient attention to the slow tum of the W. and delay of 
effective efforts to haul away. 

Thèse were libels flled respectively by the Barney Dumping-Boat 
Company against the schooner John T. Williams, and by Ivans D. 
Applegate against the steam tug E. J. Moran, to recover damages 
resulting from a collision. 

Garpenter & Park, for Barney Dumping-Boat Co. 
Owen, Gray & Sturges, for the John T. Williams and the R. J. 
Moran. 

BBOWN, District Judge. I flnd that the schooner John T. Wil- 
liams having backed out of the slip at the foot of Morris street in 
the ebb tide, naturally swung her stern down, and being bound out 
to sea with the wind about west-north west wore around so slowiy 
that before she had got headed straight down she came in contact 
with the Barney Dumping-Boat Company's dumper, which was going 
up river in tow of the Moran on a hawser; that her navigation in 
wearing around in this manner was négligent, in that no good look- 
out was kept ahead, nor any pains taken to come around quickly, 
no attention being given to the management of the m^in sail, and ail 
the crew being forward; and that there was np diligence in endeav- 
oring to bring the ship around quickly, either by the captain or 
by the men forward; that the collision was about in mid-river; 
and that it is faulty and blameable navigation for a schooner 
to proceed in that manner, having référence to the custom of tow- 
ing on a hawser, and the difficulty that tugs with such tows hâve in 
performing the duty of keeping out of the way of sailing vessels; 
. and that, therefore, it was the duty of the sailing vessel to use 
reasonable and appropriate means to avoid careless and misleading 
navigation. 

2. I flnd the Moran is in fault for not giying sufflcieat attention to 
the course of the schooner, which, had it been obsërved in time, 
would hâve been seen to threaten danger before she was within 
a few hundred feet of the Moran, when it was too late for the 
Moran to make any effectuai maneuvers to aid her tow ; that had 
the Moran observed the very slow coming about of the schooner in 
wearing around, she would hâve been able, as it was her duty, to 
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haul her tow to starboard, and that she might hâve done so suffi- 
ciently to avoid collision, 

3. I do not flnd any error in the management of the tow which 
should be considered as amounting to légal fault. What was done 
by the tow was done practically in extremis. 

The Moran and the Williams are both in fault Decrees should 
be entered accordingly. 

THE HENRY A. CKAWFORD. 

THE BLANCHE L. 

THE THOMPSON. 

FISHER et al. v. THE HENRÏ A. CRAWFORD et aL 

MOREIS et al. t. SAME. 

BRESETTE et al. t. THE HENRY A. CRAWFORD et al. 

(District Court, S. D. New York. June 21, 1895.) 

Collision— Towage—Qbtting Adeift— Siugling Out. 

The tug C. took out of a slip in East river two barges abreast, and whén 
a little out in the flood tide, ordered one of them to "single out" so as to be 
lowed astern of the other; in doing so she got adrift, and damaged three 
other vessels. Held, that the C. was alone to blâme: (1) for not "singling 
out" in the slip; (2) after going out, for giving her order while too near 
the shore in the strong crossing tide. 

Thèse were three libels for collision, the flrst two of which were 
brought respectively by Charles B. Fisher and another and by one 
Morris and others against the steam tug Henry A. Crawford 
and the barge Blanche L. The third was flled by Bresette and 
others against the Crawford and the scow Thompson. 

Stewart & Macklin, for Fisher and the Thompson. 
Eobinson, Biddle & Ward and Mr. Hough, for the Henry A. Craw- 
ford. 

Foley & Wray, for the Blanche L. 
Mr. Berrier, for Bresette. 

BROWN, District Judge. The three collisions in the above cases 
ail occurred beeause the Blanche L. got adrift while in process of 
"singling out" to go astern of the scow Atalanta, for the purpose of 
being towed up the East river by the Crawford. Before the man 
on board the Blanche L. could make fast the hawser around the 
forward bitt, the Crawford started up so rapidly that he could not 
hold the Une, and the Blanche L. drifted away in conséquence, and 
caused the three collisions that followed. 

The witnesses for the tug contend that the fault was that of the 
man on board the Blanche L. in casting off the wrong line; that is, 
so as to let his boat drop astern of the Atalanta, instead of keeping 
his stem line fast to the Atalanta, and swinging round astern of 
her, as upon a hinge. The évidence as to the directions given by 
the captain of the Crawford before leaving the bulkhead, is contra- 
dictory. Though the tug has more witnesses on that point, their tes- 
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timony, on the cross-examination of ail of them, except the master 
and mate of the Crawford, deprives it of anj value; and it is extreme- 
ly improbable that the man on board the Blanche L. should hâve done 
the opposite of what he was previously directed to do by the captain 
of the Crawford, if any deflnite instructions were, in fact, given to 
him, beyond the direction to "single ont" on notice after getting 
into the stream, which I very much doubt. 

The proper cause of the trouble, and the real fault are to be look- 
ed for in the gênerai management on the part of the tug, rather than 
in any of the minute détails when trouble arose. In this case 
there are two clear f aults of management that properly charge the 
tug with responsibility for this accident: 

(1) In needlessly taking the two scows abreast out into the 
strong flood tide bef ore "singling" them out, instead of putting them 
in position, as the tug might easily hâve done, in the still water of 
the Thirtieth street slip, before going out. 

(2) After having got out into the tide, in prematurely giving the 
order to "single out," i. e. before the tug was sufflciently away from 
the docks to allow waiting a sufficient time for the Blanche L. to be 
properly made fast astern of the Atalanta, whichever mode of 
singling out might be adopted. The tide set strongly towards the 
docks; and by stopping to single out while still near the docks, the 
Crawford was soon compelled to start up full speed to avoid drift- 
ing against vessels along the docks, although her captain saw that 
something was wrong with the Blanche L. It was this start that 
prevented properly making fast the hawser on the Blanche L. The 
mode of "singling out" adopted by the Blanche L. was not improper 
or unusual; while the mode which the master of the Crawford tes- 
tifles that he directed in this instance, contrary to the testimony of 
the man on the Blanche L., would hâve placed the latter in an un- 
desirable position for towing, viz., with her stern ahead and much 
deeper in the water than the other end. 

There is no sufficient évidence in my judgment to convict the 
Blanche L. of blâme; the immédiate fàult which caused the acci- 
dent being in ordering the Blanche L. to single out before the boat 
got far enough away from the docks to do so safely, whichever mode 
of singling ont was adopted. 

Decrees against the Crawford in the three cases. The libels 
against the Blanche L. and the Thompson are dismissed. 



THB FLORENCE. 

THE ELDORADO. 

OLYDH STEAMSHIP CO. v. THE FLORENCE et aL 

(District Court, S. D. New York. May 2, 1895.) 

CoiiUsiON— EiGHT DP Way— Starboaed-Hand Edlb— Lbatino Dock— Cok- 

TRART SlGNATiS. 

The large steamer E., on leavmg her dock In North river, gave a signal 
of two whlstles to the tug P., which was comlng down river on the B.'s 
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starboard hand with a tow on a hawser. The attention of the master of 
the F. was then occupied with another tug whleh was crossing nis bow, 
and he did not hear the E.'s signal, but soon gave to the E. a signal of 
one whistle, which was not heard on the E.; and the E. came In collision 
with the tow about 800 or 1,000 feet outside of the piers: Held, that the 
E. was alone to blâme for not stopping in time, as she might hâve done, 
after the course of the P. was seen; and that the E.'s failure to get a sig- 
nal in reply to her two whistles was équivalent to a dissent by the P., 
which held the B. bound to observe the starboard-hand rule, and go astern 
of the P., which had the right of way. 

This was a libel by the Clyde Steamship Company, owner of the 
lighter Potomac, against the steam tug Florence and the steamer 
Eldorado, to recover damages for a collision. 

Robinson, Biddle & Ward, for libelant 

Carpenter & Park, for the Florence. 

Charles H. Tweed and R D. Benedict, for the Eldorado. 

BROWN, District J«dge. As the steamship Eldorado, 355 feet 
long, was leaving her berth on the south side of pier 25, in the 
afternoon of October 23, 1894, and rounding down the North river, 
she came in collision with the libelant's lighter Potomac, which 
was going down river in tow of the tug Florence, upon a hawser 
about 70 feet long. The collision was nearly at right angles, and 
from 800 to 1,000 feet ofE the end of the piers. The tide was the 
last of the flood, and the wind was light The above libel was flled 
for damages to the lighter and cargo. 

The Eldorado, on starting ahead, gave the long whistle required 
by law, which was not heard by the pilot of the Florence, whose 
attention was occupied probably with the Peene, a propeller which 
had just started from the pier below the Eldorado, and was proceed- 
ing to cross the Florence's bows, compelling the latter to slacken 
her speed. A shed on the pier prevented the master of the Eldorado, 
on starting, from seeing what was in the river above, until he had 
moved ahead about 150 feet. When his pilothouse had got beyond 
the outer end of the shed, he saw the Florence coming down on 
his starboard hand, and he gave her. a signal of two whistles, indicat- 
ing that he intended to go ahead of her. That signal also was not 
heard by the Florence; but soon afterwards she gave a signal of one 
whistle to the Eldorado, which was not heard by the latter. The 
Eldorado, however, soon gave another signal of two whistles, to 
which the Florence replied with one, which also was not heard by 
the Eldorado. Soon afterwards the Eldorado reversed, but too 
late to avoid collision. 

There is some différence in the testimony as to the distance of 
the stem of the Eldorado from the ends of the piers when her sec- 
ond signal of two whistles was given. Not only the captain's tes- 
timony, however, but the weight of the other testimony, indicates 
that this second signal was given before the stern of the Eldorado 
was outside of her dock. The master of the Eldorado seems to hâve 
supposed that by giving a signal of two whistles he had the right 
of way, and that the Florence was bound to stop, although she was 
•on the Eldorado's starboard hand. The requirement of the nine- 
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teenth article of the ruies of navigation is, however, precîsely oppo- 
site; and the case of The Breakwater, 155 U. S. 252, 15 Sup, Ot. 
99, is a récent instance of the enforceinent of that article. 

I think that the blâme for this collision must rest wholly with 
the Eldorado. The Florence, under the rules, was bound to keep 
her course, and the Eldorado to keep out of her way. There was 
abundant room for the latter to do so, had she chosen to observe 
the nineteenth article, and go asteçn of the Florence. In propos- 
ing, by her signal of two VFhistles, to go ahead of the Florence, 
contrary to the rule, "she took the risk, both of her own whistles 
being heard, and in turn of hearing the response, if a response was 
made." The St. John, 7 Blatchf. 220, Fted. Cas. No. 12,224; The Mil- 
waukee, 1 Brown, Adm. 313, Fed. Cas. No. 9,626; The John King, 
49 Fed. 472, 479. See, also, The El Rio, 66 Fed. 860. The collision 
was at such a distance from the docks that it could not possibly 
hâve occurred had not the Eldorado too long persisted in her pro- 
posai, without any assent by the Florence, to go ahead of her in vio- 
lation of rule 19. 

I do not perceive that the Florence is chargeable with fault 
contributing to the collision. It is true that her master testifles 
that if he had observed the long whistle of the Eldorado, while 
he was Slowed up for the Peene to pass ahead of him, he would not 
hâve gone ahead full speed, but would hâve waited to let the Eldo- 
rado also go ahead of him. This; however, would hâve been a volun- 
tary concession. It was not obligatory. But he did not observe the 
Eldorado's long whistle, ■ because preoccupied, probably, with the 
navigation of the Peene. The f allure to hear the Eldorado's 
whistles was npt, however, a contributing cause of the collision; 
because it did not mislead lie Eldorado, nor give her the least 
apparent right to go ahead of the Florence. It was practically 
équivalent to an express dissent; because the Eldorado had no 
right to go ahead without an express assent of the Florence. It 
is évident, moreover, from the testimony, that the Florence had 
already started up before the Eldorado's pilothouse had got beyond 
the shed; for the master ol the Eldorado makes no mention of any 
change in the Florence's speed, ànd he was in no way misled by 
it. When the Florence gave the Eldorado a signal of one whistle, 
there was abundant time for the Eldorado to keep away by revers- 
ing, and the Florence had a right to expect her to do so. The 
Potomâc being on a hawser, it is doubtful whether the Florence 
could then, by reversing, hâve kept her tow away from the Eldorado. 
Whether that was so or not, the Florence was justified in relying 
on the duty of the Eldorado to avoid the Florence by reversing in 
time, as shë might hâve done, and was bound to do. 

Decree dismissing the libel as to the Florence, with costs, and 
against the Eldorado, with Costs. 
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DININNY V. MYBES. 

(District Court, S. D. New York. April 27, 1895.) 

Marine Insxjbance— Collision— Damages— Abandonmbnt — Titlb — Bill of 
Sale- Dblivert in Bscbow. 

Upon a marine Insurance of a yaclit by a valued poliey for $12,000, the 
libelant upon an abandonment by liim to tlie insurers, sued as for, a total 
loss, for alleged damages by collision exceeding $6,000; bis title, and bis 
rlght to abandon were denied. Tbe évidence sbowed a sale to libelant by 
the former owner for $12,500, of whlch $5,000 was paid down, and the 
rest in two notes, and that the bill of sale was delivered to a trustée upon 
a contract that if either of the notes should not be paid, the money paid 
should be forfeited, and the yacht, and the bill of sale returned; and the 
former owner agreed to deliver the yacht seven days after the contract "in 
perfeet order ready for use." The yacht was delivered to the libelant, but 
not m good order; the flrst note was paid; the former owner refused to 
make compensation for the bad condition of the yacht, and before the sec- 
ond note beeame due sold and indorsed the note "without recourse" to a bona 
flde purchaser who had no knowledge of the a,bove dealings. Held (1) that 
the trustée was not a trustée of the title, but of the bill of sale only, for 
the former owner's benefit; (2) that the latter could not hâve enforced for- 
feiture, except on nonpayment after he had made compensation for his 
own default; (3) that by the sale "without recourse," and without référence 
to the contract, he had waived ail further interest in 'the contract and its 
conditions; (4) that the libelant was sole owner at the time of the loss, 
and that the abandonment by him was valid and timely. 

This was a libel by Ferrai C. Dininny, Jr., against Charles Myers, 
to recover under a contract of marine insurance as for a total loss 
Tipon an abandonment 

Benedict & Benedict, for libelant. 
Greorge A. Black, for respondent 

BROWN, District Judge. The gênerai principles contended for 
by the respondent are undoubted. But they seem to me not 
properly applicable to the présent case. The libelant cannot, indeed, 
recoTer for a total loss of his yacht as against the insurers, except 
upon abandonment; nor can he abandon unless he has such title 
as authorizes him to abandon. 

On the 3d of May previous to the accident he had made a con- 
tract for the purchase of the yacht from Mr. Loring for the price 
of $12,250, of which f5,000 was paid down, and the balance was 
to be paid in two notes, one dated on May 20, 1894, and the other 
August 20, 1894, the last for |2,000; and the contract provided that in 
case of failure in payment of either of thèse notes the amount or 
amounts already paid were to be forfeited, and the yacht to be 
immediately returned to said owner. The owner also agreed to 
deliver the yacht on the lOth of May foUowing "in perfeet order 
ready for use." 

The contract further provided that the bill of sale of the yacht 
was to be delivered to Thomas Manning, yacht broker, and held 
by him "in trust until the final payment shall be made, and shall 
then be delivered to said purchaser, and in case of default in said 
payment as above mentioned, said bill of sale is then to be returned 
to said owner and shall be null and void." 
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The proof shows that the $5,000 was paid down in cash; the 
two notes given; the bîll of sale delivered to Mr. Manning; the 
note due on the 20th of May paid; the yacht delivered to the libelant 
May lOth, and in his sole possession thereafter; but that the seller 
did net put the yacht in "perfect order ready for use" as agreed, 
and that the libelant had expended a considérable sum in making 
good that breach of the contract; that the seller had paid no atten- 
tion to the libelant's demand for compensation for thèse expendi- 
tures, but on the 21st oî May had sold and indorsed the note due 
on August 20th "without recourse"; and that the purchaser of the 
note had no knowledge of the bill of sale, or that the note was 
given for the yacht, or had any connection with the yacht; and that 
no référence was made to either in the sale of the note. 

XJpon thèse facts, I am of the opinion that Manning was not a 
trustée of the yacht, or of the title to the yacht; but was merely a 
trustée of the possession of the bill of sale for the benefit of Loring 
the seller, in case he should wish to call for the return of the bill 
of sale, upon default of payment; that Loring beijQg himself in 
prior default in the performance of the agreement on his part, in 
not putting the yacht "in perfect order ready for use," could not, 
in equity, recall the bill of sale from Manning, or annul it, until 
some default by the libelant after Loring had made good, or oflered 
to make good, the expenditure which his default had occasioned the 
libelant; that the right to recall or annul the bill of sale was not 
a right inseparably attached to the note, but a personal right belong- 
ing to the seller, which he could waive or extinguish at his option, 
and that his sale of the note, without recourse, and without any 
référence to the bill of sale after his neglect to put the boat in order, 
or make any compensation therefor, is sufiQcient évidence of such an 
intended waiver and extinguishment, and that no interest in the 
yacht, or in the bill of sale, and no right to demand the bill of 
sale from Manning passed to the purchaser of the note; and that 
no interest in the contract, or in the yacht thereafter, remained 
to Loring, such interest having wholly ceased upon the sale of the 
note without recourse. 

The dealings between the libelant and the insurers subséquent 
to the accident, seems to me to show a sufQcient and timely abandon- 
ment, and sufficient proof of loss; and that any technical objections 
or defects in either that might possibly hâve existed, wére waived 
by the insurers. Steinbach v. Insurance Co., 2 Gaines, 129, 132; 
Bradlie t. Insurance Co., 12 Pet. 397. 

In the conflict concerning the amount of the loss, the case should 
be sent to a commissioner to ascertain and report whether the loss 
exceeded the sum of f 6,000, so as to entitle the libelant to payment 
in full as upon a constructive total loss, the libel being suflQcient, 
as it seems to me, in that regard. 
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HOOVEE & ALLEN CO. V. COLUMBIA STEAW-PAPER CO. 

(Circuit Court, S. D. Oliio, W. D. July 22, 1895.) 

No. 4,801. 

1. CiHCDiT Courts — Jubisdiction — Amount in Controveesy. 

Wliere an action commenced in a state court by attachment of property 
of the défendant exceedlng in value $2,000, upon a clalm of less than 
$2,000, is removed into tlie circuit court by a reeeiver of the defendant's 
property, who has t>een made a party beeause lie claims the exclusive 
possession of the attached property, the amount in eontroversy, so far as 
it relates to the receiver's right to remove the cause, is the value of the 
property attached. 

3. Same— Phopeb District— Waivbb. 

The objection that a suit in the circuit court, when the jurisdiction dé- 
pends upon the citizenship of the parties, is not brought in the district 
where either the plalntiff or the défendant résides, is waived by a gênerai 
appearance or pleading to the merits; and the court can proceed to bear 
and détermine the cause. 

Little & Spencer, for plaintiff. 

Kittredge, Wilby & Simmons, for défendant 

SAGE, District Judge. Motion to remand overruled for the fol- 
lowingreasons: 

First. Although the plaintiff's claim, upon which the attachment 
was issued from the state court, is for less than $2,000, the removing 
défendant, George P. Jones, reeeiver of the défendant company, 
was made a défendant in the state court upon supplemental pétition, 
on the ground that by virtue of his receirership he claimed an 
interest in the property attached, and in the eontroversy pertaining 
thereto, adverse to the plaintiff. The claim of the reeeiver is that 
he is entitled to the exclusive possession and control of the attached 
property. He has no interest whatever in the matter of the claim 
of the plalntiff against the défendant company, and is not authorized 
to represent that company in that behalf . The value of the attached 
property far exceeds |2,000, according to the appraisement made, 
in pursuance of the statute, when the attachment was levied. The 
value is to govern in determining the amount in eontroversy so far 
as it relates to the right of the reeeiver to remove the case to this 
court. Lehigh Zinc & Iron Co. v. New Jersey Zinc & Iron Co., 43 
Fed. 545. In that case a bill was âled to quiet title, and it was held 
that, for the purpose of determining the jurisdictional amount, the 
whole value of the property. the possession and enjoyment of which 
was threatened by défendant, was the measure of the value of the 
matters in eontroversy. 

Second. It was further objected that the circuit court of the 
United States at Chicago, which appointed the reeeiver, had no 
jurisdiction in the case, for the reason that the original bill shows 
that the Northern Trust Company is and was a citizen of the state 
of minois, and Ovid B. Jamison is and was a citizen of the state of In- 
diana. Thèse two are the plaintiffs; and the défendant, the Columbia 
Straw-Paper Company, is a corporation and citizen of the state 
of New Jersey. It is contended, under the doctrine of Smith v. 
v.68F.no.9— 60 
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Lyon, 133 U. S. 315, 10 Sup. Ct. 303, cited witli approval in Har- 
vesting Mach. Co. v. Walthers, 134 U. S. 44, 10 Sup. Ct. 485, 
that the court had no jurisdiction, and, having no jurisdiction, it 
had no power to appoint a receiver. The receiver's action, there- 
fore, it is urged, is void. The rule in the cases cited is based upon 
the flrst section of the act of Congress o£ March 3, 1887, as amended 
by the act of August 13, 1888 (25 Stat. 433) c. 866, to amend the act 
of March 3, 1875, to détermine the jurisdiction of circuit courts of 
the United States, and to regulate the removal of causes from 
state courts, and for other purposes. The court in Smith v. Lyon 
refers to the flrst section of the act, which provides that no person 
shall be sued in any other district than that whereof he is an inhabit- 
ant, "but where the jurisdiction is founded only on the fact that 
the action is between citizens of différent states, suit shall be brought 
only in the district of the résidence of either the plaintiff or the 
défendant." In that case one of the plaintiffs was a citizen of the 
state of Missouri, where the suit was brought, the défendant was 
a citizen of the state of Texas, and another plaintiff was a citizen 
of the state of Arkansas. The court said that the suit, so far as 
the last plaintiff was concemed, was not brought in the state of 
which he was a citizen, and that the statute made no provision 
in terms for the case of two défendants or two plaintiffs who were 
citizens of différent states, and that in that case, there being two 
plaintiffs, citizens of différent states, theré did not seem to be, in 
the language of the statute, any provision that both plaintiiïs might 
unité in one suit in a state of which either of them was a citizen. 
In that case the défendant flled a plea to the jurisdiction of the 
court, appearing specially for that purpose alone. In the case at 
Chicago, the appearance of the défendant company was gênerai, 
and no objection to the jurisdiction has been made. It has been 
repeatedly held that the provision that suit shall be brought only 
in the district of the résidence of either the plaintiff or the défendant, 
where the jurisdiction is founded only on the fact that the parties 
are citizens of différent states, merely confers upon the défendant a 
.Personal privilège of exemption, which may be waived by a gênerai 
appearance, or by pleading to the merits of the action; and that an 
objection to the jurisdiction on this ground, inade for the flrst 
time by motion in arrest of judgment, is too late. Express Co. v. 
Todd, 5 0. C. A. 432, 56 Fed. 104. In that case the court said that 
no authority had been cited "where any fédéral court has dismissed 
an action on the sole ground that it was brought in the wrong dis- 
trict, after the défendant had appeared generally, or pleaded to 
the merits, without flrst objecting that the action was not brought 
in the distfict of the résidence of either of the parties to the action. 
This objection relates, not to the jurisdiction of the court, but to 
the Personal privilège or exemption of the défendant. "Where he 
makes the objection seasonably, before appearing generally, or 
pleading to the merits of the action, his privilège is inviolate, and 
the action against him cannot be maintained in that court." The 
court proceeded to say that the défendant had the option to waive 
his privilège, and consent to be sued and to try his case in the 
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wrong district, and that a gênerai appearance or a plea to the merits 
without first claiming the privilège was such a waiver. After that 
it was too late to make the objection. Where the objection is to 
the jurisdiction over the subject-matter of the litigation, it may 
be made at any time; but where it is to the jurisdiction over the 
person of the plaintiflf or défendant — provided they are citizens of 
différent states, and citizenship is the assumed ground of jurisdic- 
tion — it may be waived, and is waived by a gênerai appearance with- 
out having made the objection. 

But, even if the circuit court of the United States for the Northern 
district of Illinois had not jurisdiction in the original case, that fact 
would not help the motion, because the bill flled in this court, 
although flled as an ancillary bill, would be permitted to stand 
as an original bill if that were necessary to support the jurisdiction. 
Neither of the plaintiffs is a résident of this district, nor is the 
défendant, the Columbia Straw-Paper Company; but the défendant 
bas not objected to the jurisdiction, and does not object, and, on 
the other hand, has appeared generally, and thereby waived ail 
objections. The motion to remand will be overruled. 



VOSS et al. v. NEINEBER et al. 
(Circuit Court, S. D. Oliio, W. D. July 22, 1895.) 

No. 4,814. 

FEDERAI. COTJBTS — JUEISDICTION— CiTIZBÏISHIP — NbXT FbIBND. 

Where a suit is brought in a fédéral court on behalf of an infant by his 
next friend, the jurisdiction dépends on the citizenship of the infant, not 
that of the next friend. Woolridge v. McKenna, 8 Fed. G68, foUowed. 

This was an action by Maria A. E. Voss and others against Maria 
A. Neineber and others, commenced in the superior court of Cincin- 
nati, Ohio, and removed by the défendants to this court. The plain- 
tiffs moved to remand. 

Mackoy & Lowman, Howard Douglass, and Champion Muir, for 
plaintiffs. 
William Groebel, for défendants. 

SAGE, District Judge. The plaintiffs move to remand this case 
to the superior court of Cincinnati, for the reason that Frank J. 
Isphording, one of the plaintiffs, who sues as the next friend of the 
infant plaintiff, John B. Joseph Neineber, is, and was at the com- 
mencement of the action, a citizen and résident of the state of Ken- 
tucky, ol which state the défendants are, and were at the time of 
the commencement of the action, citizens and résidents, and because 
there is no separable controversy, which iswholly between citizeûs of 
différent states and can be fully determined between them, nor is 
there any controversy in the action which can be determined with- 
out regard to said Frank J. Isphording. The proposition that there 
is no separable controversy is not pressed, and need not be consider- 
ed. It is not, in the opinion of the court, well f ounded. 
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The motion to remand will be overruled, upon tlie anthority of 
Woolridge t. McKenna, 8 Fed. 668, which cites Williams v. Ritchey, 
3 Dill. 406, Fed. Cas. No. 17,734, to the point that jurisdiction dé- 
pends upon the citizenship of the infant, not that of the next friend, 
where he is a plaintiff ; and Wormley t. Wormley, 8 Wheat. 451, to 
the point that the same is true of a married woman as plaintiff, as is 
also held in Euckman v. Land Co., 1 Fed. 367. Judge Hammond 
refers to the cases of executors, administrators, and trustées, where 
generally the rule is that the citizenship of the real, and not the 
nominal, party, governs. So, in Wiggins v. Bethune, 29 Fed. 51, 
it was held that, in a suit brought by the next friend of one who is 
non compos mentis, fédéral jurisdiction cannot be based on the 
citizenship of the next friend, as he is only a nominal party. 

It is urged for the plaintiff that, under the Ohio statute, the next 
friend is a real and necessary party, and that the action of an in- 
fant must be brought by his guardian or next friend. In support 
of this contention cases are cited from other states, where it is 
properly held that the next friend is a necessary party where there 
is an infant plaintiff or défendant. This is not denied. I suppose 
that in no case has a suit been brought by a next friend unless it 
was necessary that it should be so brought. As Judge Hammond 
said, in Woolridge v. McKenna, where an infant is a party to the 
record the necessity of binding him to what he has doue by proper 
process and method of procédure is apparent, and to accomplish 
this the interposition of some one in his behalf as next friend is 
regarded as indispensable. But the real party in interest, the 
party whose contractual or property rights are to be determined, is 
the infant or non compos mentis litigant. The next friend is only 
his représentative, and in that capacity alone appears. Unless he 
has in his own right some interest in the subject-matter of the litiga- 
tion, his only relation to the cause is to protect the interest of the 
infant, demented, or imbécile whom he represents. He is neither 
a merely formai nor an unnecessary party. But it by no means 
follows that because he is a necessary party he is the real party in 
interest. 



BRADLEY et al. v. PALLBROOK IRRIGATION DIST. et al. 

(Circuit Court, S. D. Callfornia. July 22, 1895.) 

No. 553. 

1. FEDERAL CoUKTs— Bfpbct OF State Decisiohs— Validitt of State Légis- 
lation UNDER THE FeDEBAL CONSTITUTION. 

Décisions by the suprême court of a state that certain state législation 
is not in contravention of the constitution of the United States, whlle en- 
titled to the greatest respect, do not absolve the fédéral courts sitting 
wlthin the state from the duty of exerclsing an Independent judgment upon 
the same question. 
3. Same— Questions op General Law— Eminent Domain. 

The fédéral courts are not conclusively bound by décisions of the state 
suprême courts that certain uses for which prlvate property is to be takeu 
under state législation are publie uses, and so wlthin the power of the 
state in respect to the appropriation of prlvate property. Nor are the fed- 
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eral courts bound by a législative déclaration in the statute by which the 
appropriation is autliorized to be made that the use is a public use. 

8. Eminekt Domain— What is Pdbmc Use— Irrigation Laws. 

ïTie taking of private property wittiin limited districts organized as irri- 
gation districts under a state law (St Cal; 1887, p. 29), for the pur- 
pose of furnishing water to the landowners alone, and not for the gên- 
erai use on equal terras of ail inhabitants of the district, is not a public 
use such as will legally justify the exercise of the power of eminent do- 
main. 

4. CONSTITUTIONAL LaW — DUB PrOCESS— ASSBSSMENTS FOR LOCAL ImPEOVE- 
MBNTS— IkRIGATION LAWS. 

A State statute providing for the création of irrigation districts of such 
estent as to comprise lands susceptible of one mode of irrigation, from a 
common source and by the same System of works, upon the pétition of 
50 or a majority of the landowners therein, confirmed by a vote of two- 
thirds of the qualifled voters residing within the district, with power to 
Issue bonds, levy assessments to pay the same, and to condemn lands for 
the construction of canals, works, etc., cannot be sustained under the 
power to make assessments for local improvements, where the county 
supervisors to whom the pétition is to be addressed hâve no authority to 
adjudicate upon the merits thereof, and no opportunity Is given to land- 
owners to contest the validity of the pétition, or the proeeedlngs there- 
imder, which may flnally resuit in the taking of private property. Such a 
statute is invalid as authorizing the taking of private property wlthout due 
process of law; nor can this fatal defect in the foundation of the pro- 
eeedlngs be cured by the fact that each landowner is entitled to be heard 
in determining the valuation of hls land for purposes of assessment, or 
by the fact that, by an amendatory act (St. Cal. 1889, p. 212) the board of 
dlrectors of an irrigation district are, in their discrétion, authorized to in- 
stitute a spécial proceeding In the courts to détermine the validity of the 
proceedings, previously had, organizing the district, on publication of no- 
tice, and with the right in any person Interested to appear and contest the 
same. 



Lee & Scott and Ohapman & Hendrick, for complainants, 
Aitken & Smith, for défendants. 

EOSS, Circuit Judge. This is a suit in equity, by which it is 
sought to hâve enjoined the exécution of a deed for certain land of 
the complainant Maria King Bradley under a sale made by the col- 
lecter of the défendant irrigation district, to satisfy a delinquent 
assessment against the property levied under and by virtue of the 
provisions of an act of the législature of the state of Oalifornia, and 
its amendments, known as the "Wright Act" (St. 1887, p. 29; St. 
1889, pp. 15-18, 212, 213; St. 1891, pp. 53, 142, 145, 147, 244), pro- 
viding for the organization and existence of irrigation districts, and 
to obtain a decree adjudging the proceedings under that législation, 
in so far as concerns the property of the complainant Maria King 
Bradley, void and of no eflect. The regularity of the proceedings 
under the act is not questioned, and as the suprême court of the 
state lias sustained its validity in a number of cases hereinafter re- 
ferred to, and as the statute itself makes the deed executed pursuant 
to its provisions (except as against actual fraud) conclusive évidence 
of the regularity of ail the proceedings from the assessment to the 
exécution of the deed, and déclares that it conveys to the grantee the 
absolute tiile to the lands described therein free of ail incumbrances, 
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except whén the land is owneâ by the United States or this state,.. 
in wMch case it is prima facie évidence of the right of possession, 
it canuot admit of doubt that a bill in equity is the proper mode of 
obtaining relief, if there is anv to which the complainants are enti- 
tled. Gage v. Kaufman, 133 U. S. 473, 10 Sup. Ct. 406. The prin- 
cipal ground of the suit is the alleged unconstitutionality of the 
Wright act, it being contended by the complainants that it not only 
conflicts with certain provisions of the constitution of the state of 
California, but also violâtes that provision of the constitution of the 
United States vvfhich déclares that no person shall be deprived of 
his property without due process of law, and, moreover, provides for 
the taking of private property for private use. 

The act of California under which the proceedings complained of 
were had provides, in its flrst section, as amended by the act approved 
March 20, 1891 (St. 1891, p. 142), that whenever 50 or a majority 
of the holders of title or évidence of title to lands susceptible of one 
mode of irrigation, from a common source and by the same System 
of Works, désire to provide for the irrigation of the same, they may 
propose the organization of a district under the provisions of the act, 
and, when so organized, such district shall hâve the powers conferred 
or that may thereafter be conferred by law upon such irrigation dis- 
tricts. The equalized county assessment roll next preceding the prés- 
entation of the pétition for the organization of an irrigation district, 
under the provisions of the act, it is declared, shall be sufflcient évi- 
dence of title for the purposes of the act. Its second section, as^ 
amended by the act of March 20, 1891, is as follows: 

"A pétition shall flrst be presented to the board of supervisors of the county 
in which the lands, or the greatest portion thereof, is situated, signed by the 
required number of holders of title, or évidence of title, of such proposed dis- 
trict, evideneed as above prorided, wliich pétition shall set forth and particii- 
larly describe the proposed tjoundaries of the district, and shall pray that the 
same may be organized under the provisions of this act. The petitioners must 
accompany the pétition with a good and sufflcient bond, to be approved by 
the said board of supervisors. In double the amount of the probable cost of or- 
ganizing such district, conditioned that the bondsmen will pay ail the said 
costs in case said organization shall not be effected. Such pétition shall be 
presented at a regular meeting of the said board, and shall be published for at 
least two weeks before the time at which the same Is to be presented, in some 
newspaper printed and published in the county where said pétition is present- 
ed, together with a notice stating the time of the meeting at which the same 
will be presented; and if any portion of such proposed district lie within an- 
other county, or counties, then said pétition and notice shall be published In a 
newspaper published in each of said counties. When such. pétition is present- 
ed, the said board of supervisors shall hear the same and may adjoum such 
hearing from time to time, not exceeding four weeks in ail; and on the iinal 
hearing may make such changes in the proposed boundaries as they may flnd 
to be proper, and shall establish and deflne such boundaries; provided. that 
said board shall not modify said boundaries so as to except from the opéra- 
tion of this act any territory within the boundaries of the district proposed 
by said petitioners which is susceptible of irrigation by the same sj'Stem of 
Works applicable to the other lands In such proposed district; nor shall any 
lands which wlU not, in the judgment of the said board, be beneflted by irri- 
gation by said System be included with'n such district; provided, that any- 
person whose lands are susceptible of irrigation from the same source may,, 
in the discrétion of the board, upon application of the owner to said board,. 
bave such lands Included In said district. Said board shall also make an or- 
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der dividing sald district Into Ave divisions, as nearly equal in size as may be 
praeticable, which shall be numbered flrst, second, third, fourth, and fifth, 
and one director, wbo shall be a freeholder in the division and an elector and 
résident of the district, sball be elected by each division; provided, that if a 
majority of the holders of title or évidence of title, evidenced as above provid- 
ed, pétition for the formation of a district, the board of supervisors may, if 
80 requested in the pétition, order that there may be either three or five di- 
rectors, as said board may order, for such district, and that they may be 
elected by the district at large. Said board of supervisors shall then give 
notice of an élection to be held in such proposed district, for the purpose of 
determining whether or not the same shall be organized under the provisions 
of this act. Such notice shall descrlbe the boundaries so established, and 
shall designate a name for such proposed district, and said notice shall be 
published for at least three weeks prior to such élection in a newspaper pub- 
lished within said county; and if any portion of such proposed district lie 
within another county or counties, then said notice shall be published in a 
newspaper published within each of said counties. Such notice shall require 
the electors to cast ballots, which shall contain the words 'Irrigation District 
— ïes,' or 'Irrigation District— No,' or words équivalent thereto, and also 
the names of persons to be voted for to flU the varions élective offices herein- 
after prescribed. No person shall be entltled to vote at any élection held un- 
der the provisions of this act, iinless he shall possess ail the qualifications re- 
quired of electors under the gênerai élection laws of this state." 

Tlie third section provides how such élection shall be conducted 
and for the canvass of the vote, and that if, upon such canvass, 
it appear that at least two-thirds of ail the votes cast are "Irriga- 
tion District — ^Yes," the board of supervisors shall, by an order 
entered on its minutes, déclare such territory duly organized as an 
irrigation district under the name and style theretofore designated, 
and shall déclare the persons receiving respectively the highest 
number of votes for the several oiBces, to be duly elected thereto, 
and shall cause a certifled copy of such order to be immediately 
flled for record in the olHce of the county recorder of each county 
in which any portion of such land is situated, and shall also imme- 
diately forward a copy thereof to the clerk of the board of super- 
visors of each of the counties in which any portion of the district 
may lie, and, from and after the date of such filing, the organization 
of such district shall be complète, and the ofQcers thereof shall be 
entitled to enter immediately upon the duties of their respective 
offices upon qualifying according to law, and shall hold such ofiSces 
respectively until their successors are elected and qualifled. The 
third section of the act, as amended by that of March 20, 1891, also 
provides that "no action shall be commenced or maintained or dé- 
fense made affecting the validity of the organization, unless the 
same shall hâve been commenced or made within two years from the 
making and entering of said order" of the board of supervisors de- 
claring the territory duly organized as an irrigation district. Sec- 
tion 4 et seq. provides for subséquent élections, at which an assessor, 
a coUector, a treasurer, and a board of directors for the district 
shall be elected. Section 11, as amended March 20, 1891, provides 
for the organization of the board of directors after their élection; 
and by section 12, as so amended, it is provided that the board 
shall, among other things, hâve the right to enter upon any of the 
land to make surveys, and may locate the necessary irrigation 
works and the Une for any canal or canals, and the necessary 
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branches for the same, on any of the lands which may be deemed 
best for such location, and shall al se bave the right to acquire, either 
by purchase, condemnation, or other légal means, lands, waters, 
water rights, and other property necessary for the construction, 
use, supply, maintenance, repair, and improvements of said canal 
or canals and works, including canals and works constructed by 
private owners, land for réservoirs for the storage of needful waters, 
and ail necessary appurtenances, and may also construct the neces- 
sary dams, réservoirs, and works for the collection of water for the 
district, and do any and every lawful act necessary to be done that 
sufflcient water may be furnished to each landowner in the district 
for irrigation purposes. And it is deelared by the twelfth section 
of the act, as so amended, that the use of ail water required for the 
irrigation of the lands of any district formed under the provisions 
of the act, together with the rights of way for canals and ditches, 
sites for réservoirs, and ail other property required in fully carrying 
ont the provisions of the act, is a public use, subject to the régula- 
tion and control of the state, in the manner prescribed by law. By 
section 13 it is provided that the légal title to ail property acquired 
under the provisions of the act shall vest in such irrigation district, 
and shall be held by such district in trust for the uses and purposes 
therein set forth, and the board of directors is authorized to hold, 
use, acquire, manage, occupy, and possess the property as provided 
in the act. By section 15, as amended by an act approved March 
20, 1891 (St. Cal. 1891, p. 147), it is provided that, for the purpose 
of constructing necessary irrigating canals and works, and acquir- 
ing the necessary property and rights theref or, and otherwise carry- 
ing out the provisions of the act^ the board of directors of such 
district must, as soon after such district has been organized as may 
be practicable, and whenever thereafter the construction fund has 
been exhausted by expenditures authorized therefrom, and the board 
deem it necessary or expédient to raise additional money for suoh 
purposes, estimate and détermine the amount of money necessary 
to be raised, and shall immediately thereafter call a spécial élection, 
at which shall be submitted to the electors of the district possessing 
the qualiflcations prescribed by the act the question whether or not 
the bonds of the district shall be issued in the amount so deter- 
mined. Notice of such élection is required to be given, and such 
notices are required to specify the time of holding the élection, 
and the amount of bonds proposed to be issued ; and, in the event a 
majority of the votes cast at the élection are favorable to the issu- 
ance of the bonds, the board of directors are required to imme- 
diately cause them to be issued, such bonds to be payable in gold 
coin of the United States in 10 séries, as follows, to wit: At the 
expiration of 11 years, 5 per cent, of the whole number of said bonds; 
at the expiration of 12 years, 6 per cent; at the expiration of IS 
years, 7 per cent; at the expiration of 14 years, 8 per cent;, at the 
expiration of 15 years, 9 per cent ; at the expiration of 16 years, 10 
per cent; at the expiration of 17 years, 11 per cent; at the ex- 
piration of 18 years, 13 per cent; at the expiration of 19 years, 15 
per cent.; at the expiration of 20 years, 16 per cent., — ail of which 
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bonds shall bear interest at the rate of 6 per cent, per annum, 
payable semiannually, on the Ist days of January and July of each 
year. Section 16 provides for the sale of the bonds by the board of 
directors from time to time, in such quantities as may be necessary 
and most advantageous to raise money for the construction of the 
canals and works, the acquisition of property and rights, and other- 
wise to fully carry out the objects and purposes of the act. Notice 
of such sale is required to be given, and bids therefor receiyed, but 
with the provision that in no event shall the board sell the bonds for 
less than 90 per cent, of the face value thereof. By section 17 it is 
provided that the bonds and the interest thereon shall be paid by 
revenue derived from an annual assessment upon the real property 
of the district; and ail the real property in the district, it is de- 
clared, shall be and remain liable to be assessed for such payments, 
as provided in the act. Provision is made for the assessment of 
ail such real property annually by the assessor. By section 20 it 
is provided that, on or before the first Monday in August of each 
year, the assessor must complète his assessment book, and deliver 
it to the secretary of the board of directors, who must immediately 
give notice thereof and of the time" the board of directors, acting 
as a board of equalization, will meet to equalize assessments, by 
publication in a newspaper published in each of the counties com- 
prising the district. The time flxed for the meeting shall not be 
less than 20 nor more than 30 days from the flrst publication of the 
notice, and, in the meantime, the assessment book is required to re- 
main in the office of the secretary for the inspection of ail persons 
interested. Section 21 is as follovps : 

"Upon the day speclfled in the notice required by the preceding section for 
the meeting, the board of directors, whieh is hereby constituted a board of 
equalization for that purposé, shall meet and continue in session from day to 
day, as long as may be necessary, not to exceed ten days, exclusive of Sun- 
days, tp hear and détermine such objections to the valuation and assessment 
as may come before them; and the board may change the valuation as may 
be just. The secretary of the board shall be présent during its sessions and 
note ail changes made In the valuation of property, and in the names of the 
persons whose property is assessed; and wlthin ten days after the close of the 
session he shall hâve the total values, as finally equalized by the board, ex- 
tended into columns and added." 

Section 22, as amended by the act of March 20, 1891 (St. Cal. 1891, 
p. 149), is as follows: 

"The board of directors shall then levy an assessment sufflcient to raise the 
annual interest on the outstanding bonds, and at the expiration of ten years 
after the issuing of bonds of any issue must increase said assessment to an 
amount sufflcient to raise a sum sufflcient to pay the principal of the out- 
standing bonds as they mature. The secretary of the board must compute 
and enter in a separate column of the assessment book the respective sums. 
In dollars and cents, to be paid as an assessment on the property therein enu- 
merated. When collected, the assessment shall be paid into the district treas- 

ury, and shall constitute a spécial fund, to be called the 'Bond Fund of 

Irrigation District.' In case of the neglect or refusai of the board of directors 
to cause such assessment and levy to be made as in this act provided, then the 
assessment of property made by the county assessor and the state board of 
equalization shall be adopted, and shall be the basis of assessments for the 
district, and the board of supervisors of the county in which the offlce of the 
board of directors Is situated shall cause an assessment roll for said district 
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to'be prepared, and shall make the levy required by this act, in the sam& 
manner and wjth like effect as if tlie same had been made by sald board of 
directprs, and ail expenses incident tbereto shall be borne by such district. In 
case of the neglect or refusai of the collecter or treasurer of the district to 
perform the duties imposed by law, then the tax collecter and treasurer of the 
eounty in whlch the office of the board of directors is situated inust, re- 
spectively, perform such duties, and shall be accountable theref or upon thcir 
officiai bonds as in other cases." 

By section 23, as amended by the act of March 20, 1891 (St. OaL 
1891, p. 149), the assessment upon real property is made a lien against 
the property assessed, from and after the flrst Monday in March for 
any year, and such lien is not removed until the assessments are 
paid or the property sold for the payment thereof. Subséquent sec- 
tions of the act provide that in the event the assessments become de- 
linquent the property shall be sold to pay such assessments, and, in 
the event the property so sold is not redeemed within 12 months from 
the sale, the coUector or his successor in office is required to make 
to the purchaser or his assignée a deed of the property, which deed, 
duly acknovrtedged or proved, is (except as against actual fraud) made 
conclusive évidence of the regularity of ail the proceedings from the 
assessment by the assessor, inclusive, up to the exécution of the deed, 
which deed, the statute déclares, conveys to the grantee the absolute 
title to the lands described therein, free of ail incumbrances, ex- 
cept when the land is owned by the United States or this state, in 
which case it is prima facie évidence of the right of possession. 

The bill allèges, among other things, that, included within the 
boundaries of the défendant irrigation district as established by the 
board of supervisors of San Diego eounty, within which eounty the 
district is situated, is a certain 40-acre tract of land owned by the 
complainant Maria King Bradley as her separate estate, which is of 
more than |5,000 in value, and which is known as the southwest 
quarter of the southeast quarter of section 30, township 9 south, 
range 3 west of the San Bernardine base and meridian; that, al sa 
included within the boundaries of the district as so established, is 
a certain tract of land known and described as lots 1, 2, 3, and 4, 
and the east half of the northwest quarter of section 7, township 10 
south, range 3 west of the San Bernardino meridian, containing 251.84 
acres, which the state of Oalifornia owned on the 5th day of March, 
1885, and which, on that day, the said state contracted to sell to one 
A. J. Foss, receiving from him 20 per cent, of the purchase price, and 
issuing to him a certificate of purchase therefor, but that the balance 
of the purchase price has not been paid, and the state is still the 
owner of the land, subject to the contraet of sale; that, also includ- 
ed within the' boundaries of the irrigation district in question, as so 
established, is a certain other tract of land, containing 80 acres, and 
known and described as the southeast quarter of the northeast quar- 
ter and the northeast quarter of the southeast quarter of section 30, 
township 9 south, range 3 west of the San Bernardino- meridian, 
which the United States owned on July 7, 1887, and which on that 
day one Henry Wilbur was allowed to enter as a homestead in the 
local Ignd office of the United States, pursuant to the provisions of sec- 
tions 2289 and 2290 of the Revised Statutes of the United States, 
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T3ut in respect to which. Wilbur has never made his final proof, and 
of -which the United States remains the owner, subject to the rights 
of Wilbur. The bill allèges that the said respective tracts of the 
United States, of the state of California, and of complainant Maria 
King Bradley are similarly situated in respect to irrigation facilities, 
and are equally susceptible of one mode of irrigation, from a common 
source and by the same System of works. It is therein averred that 
■ou the 2d day of July, 1892, an élection was held in the défendant 
irrigation district, at which was submitted to the qualifled electors 
of the district the question whether an assessment of |6,000 should 
be levied for the purpose of raising money to be applied to the de- 
fraying of the expenses of the organization of the district, and for 
the care, opération, management, repair, and improvement of the 
property of the district, and the salaries of the ofiBcers and employés 
thereof, which élection resulted in the affirmative, and which assess- 
ment was afterwards levied, under which, for delinquency, the 40- 
acre tract of the complainant Maria King Bradley was sold. It is 
averred that, on the 27th of October, 1891, the board of directors of 
the défendant irrigation district estimated and fixed upon, as the 
amount of money necessary to be raised for the purpose of construct- 
ing the necessary irrigation canals and works, and acquiring the 
necessary property and rights therefor, and otherwise carrying out 
the purposes and provisions of the act in question, the sum of $400,- 
000, and that, at an élection thereafter called to détermine whether 
bonds in that amount should be issued for those purposes, the vote 
was favorable to the issue of the bonds, after which, on the 5th day 
of January, 1892, the board of directorsi ordered that bonds of the 
district, negotiable in form, be issued, to the amount of $400,000, 
which order is still in force, and which will be carried into exécution, 
according to the averments of the bill, as soon as purchasers for the 
bonds can be secured. It is averred that the complainant Maria 
King Bradley did not sign or join in the pétition for the organization 
of the défendant irrigation district, and that ail proceedings in re- 
gard to the issuance of bonds and in regard to the assessment were 
had and taken against her will and consent; that the législation under 
which the proceedings were had and taken is in violation of certain 
provisions of the constitution of the United States, as well as of the 
constitution of the state of California; that there is no stream or 
body of water in existence from which the district can obtain water 
with which to irrigate the lands within the district, but that the 
district was organized with the intention and sole object of building 
a dam to catch rain and flood water in the wet season of the year, 
extending from the month of November to the f ollowing May, and to 
divert such water by means of ditches, flumes, and pipes, and conduct 
the same to and upon the lands in the district. It is averred that the 
contemplated dam and other works are intended to be constructed 
on private property, none of which has been acquired by the district, 
aud that the whole scheme is entirely expérimental, uncertain, and 
problematical, and that ail of the money to be raised by the sale of 
the bonds so authorized to be issued, and which, when issued, will 
constitvjte a lien upon ail of the land within the district, may be ex- 
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pended by the district without obtalning any water for the irriga- 
tion of the land therein. It is averred that the défendant irriga- 
tion district was organized for the purpose of supplying the af oresaid 
241.84-acre tract owned by tiie state of California, and the aforesaid 
80-aere tract owned by the United States, with water for irrigation, 
and that tlie board of directors of the district, in estimating and de- 
termining the amount of bonds necessary to be issued, made such 
estimate and détermination upon the basis that it would be necessary 
to construct works and acquire water rights siifQcient to irrigate ail 
of the lands in the district, including the 80 and 251.84-acre tracts, 
and that the estimated costs of the works, and th.at the amount of 
bonds necessary to be issued, were increased at least $9,000 by rea- 
son of those two tracts being included. It is alleged that the actual 
cash value of the 251.84-acre tract is not less than |7,500, and that 
the actual cash value of the 80-acre tract is not less than |5,000, and 
that the actual cash value of ail of the land within the district, in- 
cluding the improvements, does not exceed f 400,000. 

A demurrer interposed by the défendants raises the question of 
the snfHciency of the bill, which, in turn (the proceedings being reg- 
ular), dépends upon the validity of the législation under which the 
proceedings were had. Its invalidity is asserted by the complain- 
ants, upon the grounds, among others, that it provides for the tak- 
ing of private property without due process of law, contrary to the 
provisions of the fourteenth amendment of the constitution of the 
United States, and that the use for which such property is thereby 
authorized to he taken is not a public use. Similar objections to the 
législation were urged in some, if not in ail, of the cases involving 
its validity that were determined by the suprême court of California, 
and were by that court held not well taken. Irrigation Dist. v. Wil- 
liams, 76 Cal. 360, 18 Pac. 379; Irrigation Dist. v. De Lappe, 79 Cal. 
352, 21 Pac. 825; Crall v. Irrigation Dist., 87 Cal. 140, 26 Pac. 797; 
Board of Directors v. Tregea, 88 Cal. 334, 26 Pac. 237; In re Madera 
Irr. Dist., 92 Cal. 296, 28 Pac. 272, 675. While the décisions of that 
court in those, as well as in ail other, cases are justly entitled to great 
respect, this court is not at liberty to décline to exercise its own 
independent judgment in determining whether any state législation 
violâtes a provision of the constitution of the United States. Nor 
can the décision of any state court be conclusively binding upon any 
fédéral court in respect to the question whether or not the use on 
behalf of which the power of the state is sought to be exercised is 
of sUch a nature that it can be legally exercised. "Its solution," 
said the suprême court, in Olcott v. Supervisors, 16 Wall. 678, "must 
be sought, not in the décisions of any single state tribunal, but in 
gênerai principles common to ail courts. The nature of taxation, 
what uses are public and what are private, and the extent of unre- 
stricted législative power, are matters which, like questions of com- 
mercial law, no state court can conclusively détermine for us." Nor 
does the législative déclaration f ound in the act hère in question that 
the use in relation to which the authorized power is to be exercised 
is a public use, necessarily make it so. Cooley, Const. Lim. (5th Ed.) 
p. 666, and cases there cited. If it did, the constitutional provision 
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that private property may be taken for a public use, and the converse 
of this, — which is everywhere maintained by ail courts, and which 
nobody doubts, that private property cannot be taken for a private 
use, — might, as said by counsel for complainants, just as well not 
exist. It is the purpose and use of a work which détermine its char- 
acter. Okott v. Supervisors, supra. Streets and highways are in 
their nature public; for the very purpose of their construction is the 
accommodation of the public, to the use of which every person is 
entitled upon the same terms and conditions as every other person. 
Water appropriated or designed for the use of cities and towns be- 
comes charged with a public use; for the very purpose of such ap- 
propriation is the supplying of the public with that necessary élé- 
ment, and every person within such cities and towns is entitled to 
it upon precisely the same terms and conditions. So, also, in dry 
and arid régions, like many and great sections of California, where 
water is ttieir very life blood, is water appropriated or designed 
for the use of the public for purposes of irrigation. See, in this con- 
nection, Osgood V. Mining Co., 56 Oal. 571 ; my dissenting opinion in 
Lux V. Haggin, 69 Cal. 442, 10 Pac. 674, and Live Stock Co. v. 
Booth, 102 Cal. 151, 36 Pac. 431. But can this be properly 
said in respect of a district, however extensive its boundaries, 
where only certain persons are entitled to enjoy the use, — that 
is to say, where only the landowners in the district are entitled to 
the use? Such landowners may be many in number, or they may 
be few. It is manifest, however, that the character of the use is not 
to be tested by the mère number of persons who may enjoy it No 
man's property can be constitutionally taken from him without his 
consent, and transferred to certain other men for their use, how- 
ever numerous they may be. And that is just what the législation 
in question authorizes to be done. Private property is thereby au- 
thorized to be assessed and sold to provide water to supply the land- 
owners in a certain district, more or less limited in extent, for irriga- 
tion purposes. Every person within such district is not entitled to 
the use of the water so provided upon the same terms and conditions 
as every other person, but only those persons who happen to own 
land in the district. Of course, the property of those individuals 
would thereby be improved, and, indirectly, the public good be there- 
by advanced. But every improvement advances the public good. 
Every enterprise, no matter how strictly private it may be, if it be 
lawf ul, and adds to the wealth, comfort, and happiness of the people, 
is for the public good. The building of a house, or the planting of 
a useful or beautiful tree, is for the public good. But surely private 
property cannot be taken against the owner's consent, on the ground 
that the public interest would be thus promoted. Judge Cooley, in 
his work on Constitutional Limitations (5th Ed., p. 658), says it is 
not important "that the public would receive, incidentally, benefits 
such as usually spring from the improvement of lands or the estab- 
lishment of prospérons private enterprises. The public use implies 
a possession, occupation, and enjoyment of the land by the public 
at large or by public agencies, and a due protection of private property 
will preclude the government from seizing it in the hands of the 



S58 FEDERAL EEPORTKE, Vol. 88. 

■owner and turning it over to another on vague grounds of public 
beneflt to epring from the more profitable use to whicli the latter may 
dévote it." And, after referring to the statement of a learned jurist 
that, "if the public interest can be in any way promoted by the tak- 
Ing of private property, it must rest in the -wisdom of the législature 
to détermine whether the benefit to the public will be of sufiQcient 
importance to render it expédient for them to exercise the ria;ht of 
«minent domain, and to authorize an interférence with tht private 
Tights of individuals for that purpose," says: 

"It would not be entlrely safe, however, to apply wlth much liberallty the 
lauguage above quoted, that "whare the public interest can be In any way 
promoted by the taking of private property' the taking can be consldered for 
public use. It is certain that there are very many cases in which the prop- 
«rty of Bome individual owûers would be likely to be better employed or occu- 
pled to the advancement of the public interest in other hands than in their 
own, but it does not foUo-w from thls circumstance alone that they may right- 
fully be dlspossessed. It may be for the public benefit that aU the wild lands 
of the State be improved and cultivated, ail the low lands drained, ail the un- 
slghtly places beautified, ail dilapidated buildings replaced by new, because 
ail thèse thlngs tend to give an aspect of beauty, thrift, and comfort to the 
country, and thereby to invite settlement, increase the value of lands, and 
gratlfy the public taste; but the common law bas never sanctioned an ap- 
propriation of property based upon thèse considérations alone, and some 
further élément must, therefore, be involved before the appropriation can be 
regarded as sanctioned by our constitutions. The reason of the case and the 
settled practice of free governments must be our guides in determining what 
is or Is not to be regarded a public use; and that only can be consldered 
such where the government is supplying its own needs, or is furnishing the 
facilitles for its citizens in regard to those matters of public necessity, con- 
venience, or welfare which, on account of their peculiar character, and the 
difflculty— perhaps impossibility — of making provision for them otherwise, it 
is alike proper, useful, and needful for the government to provide. Every 
government is expected to make provision for the public ways, and for this 
purpose it may seize and appropriate lands. • » • The government also 
provides courthouses for the administration of Justice, buildings for its seml- 
ndries of instruction, aqneducts to convey pure and wholesoœe water into 
large towns. It builds levées to prevent the country being overflowed by the 
rising streams. It may cause drains to be constructed to relieve swamps and 
marshes of their stagnant water. And other measures of gênerai utility, in 
which the public at large are interested, and which require the appropriation 
of private property, are also within the power, where they fall within the 
reasons underlying the cases mentioned." 

Can it be properly held that within the reasons that underlie any 
of the cases in which private property may be taken for a public 
use falls the case where it is sought to take such property in order 
to supply water only to certain individuals within a certain district? 
I think not. The property to be held by the corporation whose 
création is provided for by the législation in question is not, as said 
by the suprême court of California in Re Madera Irr. Dist., 92 Cal. 
322, 28 Pac. 272, 675, to be held "in trust for the public," but in trust 
for the landowners of the district, and for nobody else. Manifestly, 
they do not constitute the public, whether they number many or 
few; and for their exclusive use the private property of no man can 
be taken without his consent "To lay, with one hand," said the 
suprême court of the United States, in Association v. Topeka, 20 
Wall. 655, "the power of the government on the property of the 
citizen, and with the other bestow it on other individuals to aid 
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private enterprises and build up private fortunes, is none tlie less 
a robbery because it is done under the forms of law and is called 
taxation." In Cummings v. Peters, 56 Cal. 593, it was held that 
several owners of mines could not condemn a right of way for a 
ditch through which to convey water to work their mines, because 
the use was a private one, being limited to spécifie individuals, and 
not intended for the gênerai public. Precisely the same thing is 
true in respect to the législation in question. It is wholly imma- 
terial whether the spécifie individuals are named or are designated 
as the owners of the lands within the district, or whether they num- 
ber a half dozen only, or as many hundred. The important and con- 
troUing fact in respect to this point is that, in the case at bar, as 
in the case of the mine owners referred to in 56 Cal. 593, the use 
of the water is limited to spécifie individuals, and the interest of 
the public is nothing more than that indirect and collatéral beneflt 
that it dérives from every improvement of a useful character that 
is made in the state. 

In Ke Pequest Biver, 41 N. J. Law, 175, Chief Justice Beasley, 
speaking for the court of errors, in respect to a state statute which 
he explained as designed to enable one set of landowners to compel 
another set to co-operate, against their will, to drain that body oC 
meadow land in which they had separate interests, said : 

"The persons thus coerced manifestly suffer an invasion of tlieir ordinary 
proprletary rights. Why should they thus be forced either to Improve their 
own land or help to improve the land of others? It cannot reasonably be 
eontended that this burden must be borne because the improvement is a 
publie one. This was the view of the efïect of this act expressed in the 
case of In re Drainage of Lands, 35 N. J. Law, 497; but, as such view was 
founded on the notion that a législative réquisition that private lands should 
be dralned at the expense of their owners was an exercise of power similar in 
kind to a proceedlng to condemn private property for the uses of a public 
road, I am eompelled to think that décision rests upon a basis that is man- 
ifestly Indefensible. I can see no rational ground for the assumption that 
the schemes to be executed by this act are, in the main, matters which, in 
any just sensé, can be sald to be of public concern. It is true that, under 
certain conditions, the réclamation of very extensive tracts of land which are 
subject to overflows by the tides, or which are otherwise submerged, may 
assume the importance of a public undertaking. Such was the case pre- 
sented in the litigation between Tldewater Oo. v. Coster, 18 N. ,T. Eq. 519. 
Such would be the case If the condition of a tract of land was such as to be 
detrimental to the public health. But the law is not conflned to such cases 
as thèse, for Its scope embraces every case of a tract of meadows, no matter 
how small its area, which is distributed among as many as live separate 
owners. It is extremely plain, therefore, that the législative purpose em- 
bodied in this act cannot be vindicated on the plea that it divectly conduces to 
the gênerai welfare of the communlty. It does not seem open to question that 
it is the owners alone who are interested in the compulsory improvement of 
thèse lands. True, in such cases there is a resulting gain to the public, but 
this is nothing more than the inévitable incident of individual prosperity. 
The effect of drainage is to cause a more pleutiful product than the land 
would yield in its unreclaimed condition. In this resuit the owner is directly 
interested, the community indirectly only, and it is a perversion of légal terms 
to call the enterprise, on account of such collatéral advantage, a public one. 
So false is such a contention that, if yielded to, it would legalize the com- 
pulsory establishment of manufaetories, or the converting of forests into ara- 
ble land, or the exécution of any private entei-prise whatever, as in ail such 
matters the state bas a remote interest. To eall the législative fiât that a 
half-dozen persons shall drain their land at their joint expense and for their 
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private advantage an exercise of the taxing pi>wer of the state is, In my judg- 
ment, slmply a misnomer. Nor Is such an exercise of power any more jus- 
tifiable, if it is to be derived merely from tlie nature of the législative author- 
ity, than would be an enactment commanding A. and B. to farm their several 
lands at their Joint expense; and yet no one will prétend that this can be 
done. Under a constitution that guaranties the inviolability of private prop- 
erty, and limita the lawmaking power to the functlon of législation, It appears 
to me entirely inadmissible to claim that it is a legitlmate use of the pré- 
rogative to legislate, to enact a law such as the présent one, requiring a few 
landowners to improve their lands for their own profit and at their own ex- 
pense. I regard it as a clear infringement of the constitution to take, by 
force of a statute, the money of a person from him, even though such money 
should, against his will, be used for his private benefit, in the Improvement of 
hls land. Such an act bas nothing In common, with respect to légal principles, 
with the condemnatlon of property for the uses of the community, and to 
the charglng, to a limited extent, of the costs of such improvement upon the 
landowners specially benefited. I cannot assent to the hypothesis that this 
law can rest on the state's right to tax, or on its emlnent domain." 

Like the case last cited, the scope of the législation under consid- 
ération is not limited to cases where the territory designed to be 
supplied with water for irrigation is so extensive as to assume the 
Importance of a public undertaking, and where, when provided, the 
water is available to every person within the district upon the same 
terms and conditions, but it embraces every case where a tract of 
country, be it large or small, is susceptible of one mode of irrigation 
from a common source and by the same System of works, and a 
majority of the holders of title or évidence of title thereto pétition 
for the organization of an irrigation district, and two-thirds of the 
qualiôed voters within the boundaries of the district as established 
by the board of supervisors vote in favor of it. A half-dozen per- 
sons, as well as as many hundred, may constitute a majority of the 
holders of title or évidence of title to the lands falling within the 
désignation of the statute, and the water to be secured by the means 
provided for, so far from being available to every person within the 
district, upon the same terms and conditions, is limited to the use of 
speciiic individuals, namely, the landowners of the district. 

Another fatal objection to the maintenance of the législation hère 
in question, under the right of eminent domain, is that, if it be 
regarded as undertaken by the public primarily as a matter of pub- 
lic concern, the assessment upon the landowners must be limited to 
beneûts imparted, which is not the case with this statute. Wurts 
V. Hoagland, 114 U. S. 613, 5 Sup. Ct. 1086; Tide-Water Co. 
V. Coster, 18 N. J. Eq. 527. It does not seem to me to admit of 
doubt that, if the act in question can be maintained at ail, it must 
be under the power of assessment for local improvements, or, as 
expressed by the suprême court in Wurts t. Hoagland, supra: "The 
power of the législature to establish régulations by which adjoining 
lands, held by varions owners in severalty, and in the improvement 
of which ail hâve a common interest, but which, by reason of the 
peculiar natural condition of the whole tract, cannot be improved 
or enjoyed by any of them without the concurrence of ail, may be 
reclaimed and made useful to ail at their joint expense." But no 
more than any other can that power be exercised without "due 
process of law." Not only does the législation in question provide 
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for the assessing and selling, and thus for the taking, of private 
property, in order to supply water for irrigation to spécifie persons 
within tlie district, and to those only, but ail of this is authorized 
to be done witbout aflCording the owner any opportunity to be 
heard in opposition to the validity of the proceedings. As has been 
seen, the act provides, as a condition précèdent to the organization 
of the district, the présentation to the board of supervisors of the 
county in which the lands or the greater portion thereof are situ- 
ated, at a regular meeting of such board, of a pétition signed by 50 
or a majority of the holders of title or évidence of title to lands 
susceptible of one mode of irrigation, from a common source and by 
the same system of works, as shown by the equalized county assess- 
ment roU next preceding the présentation of the pétition, which 
pétition shall speciflcally describe the proposed boundaries of the 
district and ask that it be organized under the provisions of the act. 
The suprême court of California said, in the Madera Irr. Case, 92 
Cal. 323, 28 Pac. 272, 675, in answer to the présent objection to the 
act, that the proceeding for the organization of the district — 

"Does not affect the property of anyone within the district, and that he Is not, 
by vlrtue thereof, deprived of any property. Such resuit does not arise untU 
after the delinquency on hls part in the payment of an assessment that mày 
be levied upon his property, and before that time he has opportunity to be 
heard as to the correctness of the valuation which is placed upon his property, 
and made the basls of his assessment He does not, It is true, hâve any op- 
portunity to be heard otherwise than by his vote In determining the amount of 
bonds to be issued, or the rate of assessment with which they are to be 
pald; but in this partlcular he is in the same condition as Is the inhabitant of 
any municipal organization which Incurs a bonded indebtedness or levies a tax 
for its payment. His property is not taken from bim wlthout due process of 
law. If he is allowed a hearlng at any time before the lien of the assessment 
thereon becomes final." 

A hearing as to what? The only hearing provided for by the stat- 
ute is as to the correctness of the valuation put by the assessor upon 
the property assessed. Nor can I at ail agrée that the proceeding 
for the organization of the district "does not affect the property of 
any one within the district." The pétition for the organization of 
the district was the foundation of the whole proceeding, just as the 
pétition for the opening of Montgomery avenue, in San Francisco, 
lay at the foundation of the proceedings involved in MuUigan v. 
Smith, 59 Cal. 206, the ruling in which case was approved by the su- 
prême court of the United States in Zeigler v. Hopkins, 117 U. S. 687, 
688, 6 Sup. et. 919. Without the required pétition, no step could 
be taken looking to the organization of the district hère in question. 
It was jurisdictional in the strictest sensé. Two weeks' notice of 
the time of présentation of the pétition is required to be given 
by publication. When presented, the statute déclares the board of 
supervisors — 

"Shall hear the same, and may adjourn such hearing from time to time, not 
exceeding four weeks in ail, and, on the final hearing, may make such chan- 
ges in the proposed boundaries as they may flnd to be proper, and shall estab- 
lish and deflne such boundaries; provided, that said boai-d sliall not modify 
said boundaries so as to except from the opération of this act any territory 
within the boundaries of the district proposed by said petitionere which is 
susceptible of irrigation by the same System of works applicable to other 
v.68F.no.9— 61 
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lands in sald proposed district, nor sliall any of the lands whicli wlll not, In 
the Judgment of said board, be beneflted by irrigation by said System, be 
included wittiin sucli district; provided, tliat any person whose lands are 
susceptible of irrigation from the same source may, In the discrétion of the 
board, upon application in writlng to said board, liave such lands included in 
such district" Laws 18S7, p. 30. 

Notwithstanding the fact that tlie pétition is by tlie statute made 
the basis of the proceeding which is to culminate in divesting the 
title of the owner of land against his consent, there is hère not only 
no opportunity afforded such owner to test the sufSciency of the pé- 
tition, but the power of the board of supervisors is in terms limited 
to making such changes in the boundaries proposed by the petitioners 
as it may deem proper, subject to the condition that it shall not ex- 
cept from the opération of the act any territory within the bound- 
aries proposed by the petitioners which is susceptible of irrigation 
by the same system of works applicable to the other lands in said 
proposed district, nor include within the boundaries, which it is re- 
quired to establish and define within four weeks after the présenta- 
tion of the petitioner, any lands, which, in its judgment, will not be 
beneflted by irrigation by the same system of works. Every one 
must admit that in the matter in question the board of superrisors 
has only such power as is expressly or by necessary implication con- 
f erred upon it by the statute itself . Not only is it not thereby given the 
power to inquire into the sufflciency of the pétition, but the express 
statutory requirements preclude any such inquiry by it, at the in- 
stance of any owner of land adversely affected, or at ail. Yet the 
pétition may not hâve been signed by the required number of hold- 
ers of title or évidence of title to lands within the district, and, if 
not, there was no basis upon which the proceedings could rest. 
Whatever construction might otherwise be placed upon the word 
"hear," used in the statute, it cannot be held to include the power 
to détermine the entire merits of the pétition, in view of the affirma- 
tive requirement contained in the same sentence that on its final 
hearing the board "shall establish and deflne such boundaries." The 
board is of necessity required to détermine for itself whether the 
pétition upon its face is sufQcient to put its powers in motion ; yet 
its détermination in that respect is not conclusive upon any one. As 
said bv Judge Bronson, in speaking of a similar pétition, in Sharp 
V. Speir, 4Hill,88: 

"Tliey could not make the occasion by resolving that it existed. They had 
I)ower to proceed If a majority petitioned, but without such a pétition they had 
no authority whatever. They could not create the power by resolving that 
they had it.» 

The statute does not require or authorize the board of supervisors 
to hear any contest in respect to the truth of the allégations of the 
pétition, f urther than is implied by the provision that it may make 
such changes in the proposed boundaries as it may deem proper. 
Had it been impowered to entertain a contest, for example, by a 
landowner in respect to the question whether those signing the péti- 
tion were, in truth, the holders of title or the évidence of title to 
lands susceptible of one mode of irrigation, from a common source 
and by the same system of works, and it should find in favor of the 
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contestant upon that issue, it would necessarily be obligea to deny 
the pétition and dismiss the proceedings. Yet, so far f rom tiiat 
course being allowed by the statute, it provides, as bas been seen, 
that the board of superviser s shall hear the pétition, and may ad- 
journ su eh hearing from time to time, not exceeding four weeks in 
ail, and, in express terms, déclares that on the flnal hearing of such 
pétition it may make such changes in the proposed boundaries as it 
may find to be proper, and shall establish and deflne such bound- 
aries. After the board of supervisors shall hâve so established 
and deflned the boundaries of the proposed district, and shall hâve 
divided it into divisions, the board is, by the statute, required to 
give notice of an élection to be held m such proposed district for 
the purpose of determining whether or not the same shall be or- 
ganized under the provisions of the act. The notice is required to 
describe the boundaries so established, and to designate a name for 
such proposed district. In the event two-thirds of the votes cast 
at such élection are in the affirmative, the board of supervisors is 
by the statute required to déclare, by an order entered on its min- 
utes, such territory duly organized as an irrigation district under 
the name and style theretofore designated, and to déclare the per- 
sons receiving respectively the highest number of votes for the sev- 
eral offices to be duly elected thereto, and to cause a certifled copy 
of such order to be immediately flled for record in the office of the 
county recorder of each county in which any portion of such land 
is situated, and to also immediately forward a copy thereof to the 
clerk of the board of supervisors of each of the counties in which 
any portion of the district may lie. And the statute déclares that, 
from and after the date of such flling, the organization of such dis- 
trict shall be complète, and the officers thereof shall be entitled to 
enter immediately upon the duties of their respective offices, upon 
qualifying according to law, and shall hold their respective offices 
until their successors are elected and qualified. The organization 
of the district is thus completed, according to the statute, without 
at any time or place affording the owner of any land within the 
boundaries of the district the opportunity to question or contest the 
sufficiency of the pétition which lay at the very foundation of the 
whole proceedings. After the organization of the district has been 
so completed, its subséquent management and control are, by the 
statute, placed in the hands of the officers of the district, whose 
assessor is required to annually assess ail the lands within the dis- 
trict to pay the costs of the irrigation works, the salaries of its 
officers, etc., and the principal and interest of such bonds of the 
district as may hâve been authorized to be issued, and which, by the 
statute, are made a lien upon ail of the lands within the district. 
The assessments so made are, by the statute, required to be equal- 
ized by the board of directors of the district, sitting as a board of 
equalization, notice of which is required to be given by publication, 
which board is required to meet at the time designated in the notice, 
and to continue in session from day to day as long as may be neces- 
sary, not to exceed 10 days, exclusive of Sundays, to hear and déter- 
mine such objections to the valuation and assessment as may corne 
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bef ore them. The board of directors, sitting as a board of equaliza- 
tion, is given the power to change the valuation as may be just, 
and its secretary is required to note ail changes made in the valua- 
tion of the property assessed, and in the names of the persons whose 
property is assessed. The board of directors is then required to 
levy an assessment sufficient to raise the required amount of money, 
which is made a lien upon the property assessed, and, in the event 
of delinquency, the property is directed to be sold by the collecter 
of the district to pay the assessment, and, if not redeemed within 
12 months from sale, the collector, or his successor in office, is re- 
quired to exécute a deed to the purchaser, the conséquences attach- 
ing to which deed hâve already been stated. From first to last, 
at no time or place is the owner of land within the district given 
the opportunity to be heard in respect to the essential and ail-im- 
portant question whether the pétition upon which ail of the proceed- 
ings rest, and under which his property is to be assessed, sold, and 
conveyed, conforms to the requirement of the statute, — whether it 
was, in fact, signed by 50 or a majority of the holders of title or 
évidence of title to lands within the district, as sho'n'u by the 
last equalized assessment roU immediately preceding the présen- 
tation of the pétition. Without such a pétition, as has.been said, 
no step could be taken looking to the organization of the district 
(Mulligan v. Smith, 59 Cal. 206; Zeigler v. Hopkins, 117 U. S. 688, 
6 Sup. et. 919); and, of course, without a legally organized district, 
there can be no such thing as an assessment. To say, therefore, 
as did the suprême court of California in the Madera Irr. Case, that 
the landowner "has opportunity to be heard as to the correctness 
of the valuation which is placed upon his property and made the 
basis of his assessment," does not at ail answer the objection. That 
hearing, as stated by that court, was limited to the question of the 
correctness of the valuation placed by the assessor upon the assess- 
ed property. It did not, and could not, under the terms and 
provisions of the statute, reach the vital question of the sufficiency 
of the pétition. With that the directors of the district, sitting as 
a board of equalization, had nothing whatever to do. So that, un- 
der the provisions of the statute in question, the land of an indi- 
vidual may be assessed and sold, and, according to the averments 
of the bill, will, unless the court intervenes, be conveyed, and thus 
taken, without affording its owner any opportunity whatever to 
question the sufficiency of the pétition upon which the whole pro- 
ceedings are based. That this would be to deprive such owner of 
his property without due process of law would seem to be very 
clear. In judging what is "due process of law," said the suprême 
court of the United States, in Hagar v. Réclamation Dist, 111 U. 
S. 708, 4 Sup. a. 663: 

"Respect must be had to the cause and object of the taking, whether under 
the taxing power, the power of eminent domain, or the power of assessment 
for local improvements, or some of thèse; and, If found to be suitable or ad- 
missible in the spécial case, it will be adjudged to be 'due process of law'; 
but, if found to be arbitrary, oppressive, and unjust, it may be declared to be 
not 'due process of law.' " 
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Is it not arbitrary, oppressive, and unjust to take one's property 
without affording him any opportunity to show the insuffleiency of 
the very thing that forms the basis of the proceedings under which 
the taking is to occur, — without allowing him to show that the péti- 
tion required by the statute as a condition précèdent to the organiza- 
tion of the district, without which there could be no district, no as- 
sessment, no sale, na conveyance, never, in fact, existed? Surely, 
upon that vital, ail-important question, the owner is entitled to be 
heard; and, just as surely, to take his property without aflording him 
that opportunity is arbitrary, oppressive, and unjust. Assessments 
in California for the purpose of reclaiming overflowed and swamp 
lands, to which the suprême court of California, in the cases cited, 
likened the irrigation districts, are enforced by suits in which, as 
held by the suprême court of the United States in Hagar v. Keclama- 
tion Dist, supra, the owner may set up, by way of défense, ail his 
objections to the validity of the proceedings, and he is, therefore, in 
such proceedings, aflorded "due process of law." In the présent 
case, however, as has been shown, the owner whose property is au- 
thorized to be taken is not afforded any opportunity whatever, at 
any time or place, before any board or tribunal, to question the suf- 
ficiency of the very thing that lies at the foundation of the whole 
proceedings. This vital objection to the législation in question is in 
no manner answered bv the fact that, by a supplemental act of the 
législature of California approved March 16, 1889 (St. Cal. 1889, pp. 
212, 213), the board of directors of any irrigation district is author- 
ized to commence a spécial proceeding in a superior court of the 
county in which the lands or some portion thereof are situated, in 
which, after the publication of notice of the proceeding, any person 
interested may come in and contest the legality and validity of "each 
and ail of the proceedings for the organization of said district under 
the provisions of the said act, from and including the pétition for 
the organization of the district, and ail other proceedings which may 
affect the legality or validity of said bonds and the order for the sale 
and the sale thereof." Such a proceeding may or may not be insti- 
tuted by the board of directors of the district, and was not institu- 
ted in the présent instance, so far as appears from the bill. No man's 
constitutional rights can dépend upon an option which may or may 
not be exercised by another. 

Apart from the objections already considered, which go to the va- 
lidity of the statute itself, it would be difiQcult, I think, if not impos- 
sible, to sustain its applicability to a case where there is no stream 
or body of water in existence from which the district can obtain wa- 
ter with which to irrigate the lands within the district, and where, 
according to the averments of the bill, the proposition is to take pri- 
vate property to build works to catch and distribute, for the purposes 
of irrigation, rain and flood water, which may or may not come in 
suflBcient volume. It would seem quite unreasonable to hold that 
private property can be taken for any such expérimental purpose, — 
especially where, as hère, according to the allégations of the bill, one 
pit^ee of land within the district designed to be thus irrigated belongs 
to the United States and another to the state of California, both of 
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which are exempt from assessment, but whose inclusion for irrigation 
purposes adds |9,000 to tlie amount for wliicli bonds hâve been au- 
thorized, and whicli, when issued, will be a lien upon the property 
of the complainant Maria King Bradley, and under which it may be 
sold and conveyed. The fact that vast sums of money hâve been 
in-vested in works constructed under and in pursuance of this légis- 
lation, and that bonds running into the millions hâve been issued and 
sold thereunder, and that many individuals may not otherwise be 
able to secure water for the irrigation of their respective tracts of 
land, and that the validity of the législation has been several times 
sustained by the suprême court of the state, while demanding on the 
part of this court great care and caution in the considération of the 
case, and casting upon it a very grave responsibility, cannot justify 
it in failing to déclare invalid législation which, in its judgment, vio- 
lâtes those principles of the constitution of the United States which 
protect the private proDerty of every person against forcible taking 
without due process of law and for any other than a lawful purpose. 
Such questions are not to be determined by considérations of expedi- 
ency or hardship. Unfortunate as it will be if losses resuit to in- 
vestors, and désirable as it undoubtedly is, in this section of the 
country, that irrigation facilities be improved and extended, it is far 
more important that the provisions of that great charter, which is the 
sheet anchor of safety, be in ail things observed and enforced. The 
views above expressed render it unnecessary to consider other ob- 
jections urged on the part of the complainants. Demurrer overruled, 
with leave to the défendants to answer within the usual time. 



PACIFIC ROLLING MILLS CO. v. JAMES STREET CONST. CO. 

(Circuit Court of Appeals, Ninth Circuit. June 24, ISDô.) 

No. 208. 

Mechanics' Liens — Washington Statutb — Railboad Structure ra 
Streets 

The lien law of Washington (1 Hill's Ann. Code, § 1663) provides that 
every person performlng labor or furnlshing materlals for the construc- 
tion of any building, rallroad, or other structure has a lien upon the sa me 
for such labor or materlals, and (section 1665) that the land upon which 
any building, Improvement, or structure Is constructed, or the luterest 
therein of the person who caused such building, etc., to be constructed, 
shall be subject to the lien. Held, folio wlng the décisions of the suprême 
court of Washington, that a material man who furnishes materials for the 
construction of a street rallway can obtain no lien upon the structure in 
the streets of a clty. 

S AME— Power House dp Cable Road.- 

HeW, further, that a material man who furnishes materials for the con- 
struction of the tracks and conduit of such rallway, operated by cable, 
can obtain no lien upon the power house from which thé cable is operated, 
and the land on which It stands, though owned by the raihvay company 
and essential to the opération of the road, none of the materials furnished 
having been used in the building or upon the land. 

Samb— Who are Material Men. 

Plaintiff sold certaiu materials for the construction of a street railway 
to one H., and accepted bis note in part payment therefor, knowing at the 
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tîme that tlie matériels were to be used In the construction of defendant's 
railway, and that H. had a contract wlth défendant, made through one of 
Its directors, who also participated in the negotiations with plaiutiff, for 
the sale to défendant of the materlals so purchased from plalntlff. EeU, 
that plaintlff was not entitled to a lien for such materials upon défend' 
ant's property. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

This was a suit by the Pacific Bolling Mills Company against the 
James Street Construction Company to foreclose a mechanic's lien. 
The circuit court dismissed the bill. 61 Fed. 476. Complainant 
appeals. Aflarmed. 

T. Z. Blakeman, for appellant 
Lorenzo S. B. Sawyer, for appellee. 

Before McKENNA and GILBERT, Circuit Judges, and 
KNOWIiES, District Judge. 

GILBERT, Circuit Judge. The Pacific Rolling Mills Company 
brought a suit to foreclose a mechanic's lien for a balance of $6,- 
731.22 against the street cable railway and power house of the James 
Street Construction Company, of Seattle, and the lots on which the 
power house was erected. The lien so claimed is for materials fur- 
nished for and used in the construction of the street cable railway, 
and it consisted of rails, slot steel, bolts, plates, and shims. Ail the 
materials so furnished and used went to the construction of the cable 
railway in the streets, and none thereof was used in the improve- 
ment upon the lots where the power house was erected. The nego- 
tiations for the sale of the materials were opened by one C. L. Ham- 
ilton, of Seattle, who first telegraphed to the complainant for priées. 
He thereafter telegraphed again, instructing the complainant to 
send its answer to J. D. Lowman, of Seattle. The complainant 
wired its tenus to Lowman. Negotiations were continued until 
they resulted in a sale of the materials from the complainant to C. L 
Hamilton for a purchase price of about $13,000. Lowman was a 
director and was the manager of the défendant. That fact was 
known to the complainant, and was referred to in the correspond- 
ence. The complainant also knew that the materials were to be 
used in the construction of the defendant's cable railway. It also 
appeared in one of Lowman's dispatches to the complainant before 
the sale that he used thèse words: "Before contracting with Hamil- 
ton I had him wireyou requesting answer to me to knowif youwould 
flll his orders. Receiving affirmative reply, I contracted same day 
with him, rail at flfty-five twenty-three," etc. When the material 
was shipped by the complainant, it was consigned to Lowman, at 
Seattle, by Hamilton's direction. The shipping receipts, with a 
draft attached for one-half the purchase price, to wit, $6,485.31, were 
mailed to the Puget Sound National Bank, at Seattle, with instruc- 
tions to collect the draft on delivery of the receipts, and to take 
Hamilton's note at 60 days for the other half of the purchase price. 
The material arrived at Seattle on August 25, 1890. Lowman and 
Hamilton called at the bank to get the draft and the shipping re- 
ceipts. It was after banking hours, and the cashier declined to de» 
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liver the same. Later, on the same day, Lowman called at the bank, 
and stated that it was a strange proceeding for Hamilton to receive 
the bill of lading and give Ms note. To this the cashier agreed, and 
thereupon he telegraphed to the complainant's bank in California for 
information and instructions. On August 26th Lowman telegraphed 
to the complainant, saying: "Hamilton says you hâve taken his note 
and released iron; wants me to pay him. Shall I do so?" During 
the same day, and before receiving an answer to this telegram, which 
did not arrive until the 27th, Loveman and Hamilton went to the 
bank. In the meantime the banlt had received an answer from the 
complainant's bank in San Francisco, as foUows: "Our collection 
Hamilton of the 19th, |12,970, accept one-half cash, note balance in 
sixty days." Lowman and Hamilton were thereupon informèd by 
the cashier of the Seattle bank that such were the terms on which 
the shipping receipts were sent. Accordingly, the shipping receipts 
were delivered to Lowman upon the payment of the draft by Hamil- 
ton and the exécution of Hamilton's note for the other half of the 
purchase price. At the same time, Lowman paid Hamilton $8,- 
074.85 in cash and delivered to him the note of the défendant for the 
remainder of the purchase price, which note was subsequently paid. 
On the 27th Lowman received the answer to his dispatch of the day 
before, informing him that in taking Hamilton's note for one-half 
the value of materials at 60 days the complainant did not relinquish 
its right to file a lien in case of nonpayment of the note. On the 
trial in the circuit court, it was held that the complainant had no lien 
upon any of the defendant's property, and the bill was dismissed. 

On the appeal to this court, the question principally discussed is 
whether or not the law of the state of Washington gives to the com- 
plainant a lien which may be enforced, either against the railway or 
against the lots upon which the power house stands, or against both. 
Tlie lien law of Washington (1 Hill's Ann. Code, § 1663) provides as 
follows : 

"Eveiy person performing labor upon, or furulsbing materials to be used 
in tlie construction, altération, or repair of any mining claim, building, wharf, 
bridge, ditch, dike, flume, tunnel, fence, machinery, railroad, wagon-road, aque- 
duct to create hydraulic power, or any other structure, or wbo perforais labor 
in any mine or mining claim, bas a lien upon the same for the work or 
labor done, or materials furnished by each, respeotively, (whether done or 
furnished at the instance of the owner of the building or other improvement, 
or his agent), and every contracter, sub-contraetor, architect, builder, or per- 
son liaving charge of the construction, altération or repair either in whole 
or in part, of any building or other improvement, as aforesaid, shall be held 
to be the agent of the owner for the purposes of this chapter." 

It was held in Kellogg v. Littell, 1 Wash. St. 408, 25 Pac. 461, that 
there can be no lien upon a building separate from the land whereon 
the same is situate; and in Railroad Oo. v. Johnson, 2 Wash. St. 
113, 25 Pac. 1084, it was held that unless there can be a lien upon 
the land there can be none upon the structure, and that no lien is 
given under the lien law for materials which enter into the con- 
struction of a cable railway, since the person or company constructing 
the same has no interest in the land; but the fee thereof is vested 
in the city for the public use, the raUway company having only the 



PACIFIC RÔLLING MILLS 00. V. JAMKS STREET CONST. CO. 969 

easement of use and a license to occupy and a franchise to coUect 
fares; and it was further held that a street cable railway is not a 
railroad, and is not within thé purview of the lien law. The dé- 
cision of the highest court of a state in regard to the meaning of the 
statutes of that state is to be considered the law of that state, under 
the requirement of section 721 of the Revised Statutes. Lefflngwell 
V, Warren, 2 Black, 599; Luther v. Borden, 7 How. 40; Post t. 
Supervisors, 105 U. S. 667; Bûcher v. Railroad Co., 125 U. S. 555, 
8 Sup. et. 974. It is contended by the appellant that the construc- 
tion so given to the law of Washington by the suprême court of that 
state is not conclusive upon this court; that a décision so made in 
February, 1891, does not control the décision of righta which accrued 
in the preceding year; and it is sàid that fédéral courts wUl not 
give a rétroactive eflect to the construction of state statutes adopted 
by the state courts. It is true that in certain cases the fédéral courts 
hâve declined to give to the décisions of the state courts a rétroactive 
effect; but, in order that a décision may be subject to objection be- 
cause rétroactive, there must hâve been a prior ruling of the state 
court holding the reverse of the later construction, under which 
former ruling, and upon the theory that the décision of the court has 
the same effect as statute law, rights shall hâve become vested. It 
is held, indeed, that, where the state courts hâve in one line of dé- 
cisions given a construction to state laws and hâve subsequently 
overruled such décisions, and adopted a différent construction, the 
fédéral courts will not adopt the new interprétation so as to affect 
rights that accrued before it became announeed as the law of the 
state courts. Douglass v. County of Pike, 101 U. S. 686; Carroll 
Couniy v. Smith, 111 U. S. 562, 4 Sup. Ct 539. But in the state of 
Washington there hâve been no conflicting décisions upon the con- 
struction of the words of the lien law which are involved in thia 
case. The cases cited from the décisions of that state do not over- 
rule prior décisions of the same court. They contain only the court's 
opinion of the meaning of the law from the time the statute was 
promulgated. Their effect is to déclare that the meaning therein 
given to the lien law was its meaning at the time of its enactment 
and at ail times since. The fédéral court, in foUowing that con- 
struction, as it is bound to do, does not give a rétroactive effect to 
the construction given by the suprême court of Washington, but it 
adopts the meaning of the law as the same has been declared by the 
state court. Said the court, in LefSngwell v. Warren, supra: 

"The construction given to a statute of a state by the highest tribunal of 
such state is regarded as a part of the statute, and Is as binding upon the 
courts of the United States as the text" 

Under the lien law of Washington, therefore, as expounded by the 
courts of that state, a material man who fumishes material for the 
construction of a street railway can obtain no lien upon the struc- 
ture in the streets of a city. 

A question of more difftculty concerns the further contention of 
the appellant that the defendant's power house and the lots whereon 
the same is constructed, and which are used in connection with 
the cable road, are subject to the lien. It is argued that the case of 
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Bailroad Co. v. Johnson is not décisive of this question; that, al- 
though it was said in the opinion in that case that a street cable 
railway is not a railroad, and is not within the description of the 
structures for which a lien is provided, it does not necessarily ap- 
pear that such was the view of the majority of the court, since but 
three of the âve judges who composed the court concurred in the 
décision, and the assent of one of those so concurring was expressly 
limited to the conclusion arriyed at, which was tliat no lien was 
given upon a street cable railway in the streets of a city. It is ad- 
mitted that none of the material furnished by the lienor in this case 
has been used in the improvements upon that portion of the property 
of which the title is vested in the défendant in fee; but it is said 
that the road and the power house are one, and indissolubly con- 
nected; that the cable railway is incapable of opération except in 
connection with the power house wherein the cable is operated, and 
whereby ail the movement of cars is accomplished; that the road 
without the power house, and the power house without the road, 
are equally impotent to accomplish results; and that, notwithstand- 
ing the fact that the appellant has furnished no material for the 
power house, it has a lien thereon f rom the fact that it has furnished 
material for the railway track, which is so intimately and necessarily 
connected therewith. Upon caref ul considération of this question, 
and the language of the law applicable thereto, we are inclined to 
the Tiew that, if the lien is denied upon the road whereon the mate- 
rial was used, for the reason, as held by the state authorities, that 
the railway company has no interest in the road suiHcient to sustain 
such a lien, it is also true that no lien attaches to property upon 
which none of the materials hâve been placed, and which, although 
it is used in connection with the road, and as a part of the System 
thereof, rests upon a title entirely distinct from that whereon the 
road rests. Section 1665 provides that the land upon which any 
building, improvement, or structure is constructed shall be subject 
to the lien if the same belonged to the person who caused the build- 
ing, improvement, or structure to be constructed, altered, or repair- 
ed, but that, if he owned less than a fee simple estate in such land, 
then only his interest therein is subject to such lien. The lots 
owned by the défendant are not the land upon which the improve- 
ment was constructed with the plaintifE's material. That improve- 
ment is in the public streets. In a certain sensé it is true that the 
cable road in the street and the power house on the lots are so inti- 
mately connected that the one may be said to be appartenant to the 
other. But by the terms of the statute no référence is made to ap- 
partenances, and no lien is expressly created therefor, and there is 
nothing in its provisions, or in the interprétation given thereto by 
the state courts, to justify the court now in holding that it 
contemplâtes a lien upon a building, or upon the lot on which it 
stands, for materials furnished in the construction of appurtenances 
not included in the contract for the construction of the building, 
nor situate upon land in which the owner of the building has an in- 
terest. The cases relied upon by the appellant's counsel come short 
of sustaining the doctrine on which his contention rests. In Beatty 
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y. Parker, 141 Mass. 526, 6 N. E. 754, a drain pipe, extending f rom the 
cellar of a house through the cellar wall and the yard and the street 
into a sewer, the construction of which was included in the contract 
for building the house, was held to be a part of the house, and it was 
held that a lien is provided therefor under the lien law, and that it 
was immaterial that the title to the street is not in the owner of the 
house. But the décision was based upon the f act that a portion of the 
drain pipe was in, and was a part of , the house on which the lien was 
attempted to be enforced, and was included in the contract for 
its construction. In this respect the facts differ materially from 
those in the case at bar. In Badger Lumber Co. t. Marion Water, 
etc., Co., 48 Kan. 182, 29 Pac. 476, it was shown that the défendant 
Company owned land on which was a building and machinery for 
generating electricity to be used in connection with its electric wires 
and pôles, which it had placed through the streets under a franchise 
therefor. The plaintiff furnished pôles to support the wires in 
the streets. It was held that he had a lien on the lots on which the 
building and machinery were situated, but it was so expressly decid- 
ed under the language of thê Kansas statute, which provided liens 
for materials furnished to "any building, or to the appurtenance of 
any building"; and it was found by the court that the wires and 
pôles were appurtenances to the building. But in Parmelee v. Ham- 
bleton, 19 111. 614, in a case where a house and a vault under the 
sidewalk of a street were constructed under a single contract, it 
was held that the vault, although an appurtenance to the house, was 
not subjeet to a mechanic's lien under a statute which conferred a lien 
upon any one who, under a contract with the owner of a lot, should 
furnish "labor or materials for erecting or repairing any building or 
the appurtenances of any building on such land or lot." The court 
said: "This certainly means that both the building and appur- 
tenance shall be upon the lot." 

Nor do we think that the relation of Hamilton to the défendant 
was such that, under any view of the meaning of the lien law, a lien 
could be created in favor of the vendor of materials sold in the man- 
ner indicated in the record in this case. If we concède that Low- 
man was acting on behaJf of the défendant, and that the défendant, 
through his agency, was to ail intents the purchaser from Hamilton, 
still it cannot be said that the complainant, in selling the goods to 
Hamilton, and in looking to him for the payment of the same, sold 
the same "at the instance of the owner," within, the meaning of those 
words as they were used in the statute. They sold rather at the in- 
stance of Hamilton. Nor was Hamilton a "contractor," such as is 
contemplated in the statute. It is true he had a contract with Low- 
man, but it was only a contract of sale and delivery. It involved 
no labor or supervision upon Hamilton's part. While the latter 
might hâve claimed a lien for his own beneflt, because standing in 
the attitude of a vendor to the owner of the road, his own vendor, 
the complainant in this case, furnished the materials neither to the 
owner nor to the owner's agent, nor to a contractor in charge of the 
construction of any part of the improvement. Hamilton was in 
charge of nothing connected with the construction. The correspond- 
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ence so advised the complainant The statute does not contemplate 
a lien in favor of him who sells materials to one who in tum sells the 
same to the owner or his agent. It gives the lien only to him who 
deals with the owner or his agent, or with a contractor in charge, or 
with some other person in charge of some part of the improvement 
for which the materials are to be used. The decree is accordingly 
affirmed, with costs to the appellee. 



BUOKSPORT & E. R. R. CO. et al. v. EDINBURGH & SAN FRANCISCO 
REDWOOB CO., Limited. 

(Circuit Court of Appeals, Ninth Circuit July 15, 1895.) 

No. 216. 

1. CoEPOBATIOKrS — RiGHTS OF StOCKHOLDERS — EnJOINING MANAGEMENT. 

A lumber company on the one part, and certain Individuals on the other, 
owned together a large tract of inaccessible timber land, and the latter 
party also owned certain adjoining tracts. By agreement they joined in 
organizing a railroad company and building a road to reach the lands, each 
party taking half the stock thereln. Afterwards the corporation sold to 
the individual party its interest in the timber. The purchasers exhaiisted 
ail the timber within reach of the road, and, belng In the majority in the 
directory of the railroad company, passed a resolution authorizing an ex- 
tension of the road to reach timber laads owned by them alone, and appro- 
priating the money in the treasury fer that purpose. The rate agreed on 
for carrylng lumber from the new tract was the same that was originally 
flxed by both parties. The road was useless, exeept for transportlng the 
timber, and would be entirely worthless without the extension. Held, that 
the lumber company, as a stockholder in the railroad company, was not 
entitled to enjoin the proposed extension on the ground that it was solely 
in the interest of the individual party, as owner of the timber land, and 
against the interest of the stockholders in the railroad company. 

2. Same— UonstitutionaIj Law— Cakrieks. 

The provision in the constitution of Callfomia (article 12, § 18) forbid- 
ding an ofHcer of a company to engage "in the business of transportatiou, 
as a common carrier of freight or passengers over the works owned, leased, 
controlled, or worked by the company," does not apply to the act of an 
offlcer of a railroad company in causlng his own freight to be transported 
over the company's road. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

This was a bill by the Edinburgh & San Francisco Redwood Com- 
pany, Limited, against the Bucksport & Elk River Eailroad Com- 
pany and others to procure an injunction restraining défendant 
company from building an extension of its road. An injunction 
was granted by the circuit court, and the défendants appeal. 

S. M. Buck and F. A. Cutler, for appellants. 
Charles Page, for appellee. 

Before GILBERT, Circuit Judge, and KNOWLES and BELLIX- 
CrEB, District Judges, 

BELLINGElî, District Judge. The complainant, the appellee 
company, is the successor to ail the rights and interests of the Cali- 
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fornia Redwood Company, Limited, a Scotch company, by purchase, 
on the liquidation of that company for insolvency, at the suit of 
creditors. This Scotch company, at the time of its liquidation, was 
the owner of the entire capital stock of another Califomia redwood 
company, a domestic corporation, which latter corporation owned 
eawmills and vessels and large bodies of redwood-timber lands on 
Elk rirer and its branches, in Humboldt county, Cal., and was en- 
gaged in the lumber business on a large scale. The capital stock 
of the domestic redwood company so held by the Scotch redwood 
company constituted the property, rights, and interests to which 
the complainant succeeded on the liquidation of the Scotch company. 
The défendant W. H. Carson and one Dolbeer were also large owners 
of redwood-timber lands adjacent to the lands of the California 
Eedwood Company, and had other interests in such lands in com- 
mon with that company. To promote their common interests, it 
was agreed between the company, through its gênerai manager, and 
Dolbeer and Carson, to build a railroad from Humboldt Bay to and 
up Elk river and its branches, to reach the redwood-timber lands 
of the parties, and of others in that vicinity. In pursuance of this 
agreement, the défendant the Bucksport & Elk River Eailroad Com- 
pany was organized, and its stock subscribed for and held in equal 
amounts by the two parties, — Dolbeer and Carson of the one part 
and the redwood company of the other. The enterprise contem- 
plated was the building of about 30 miles of road, and the articles of 
incorporation of the company thus organized specify a Une running 
from the forks of said Elk river, up and along the North Fork there- 
of, to the east Une of township 4 N., of range 1 E., Humboldt base 
and meridian, as a part of the road which the company is încorpo- 
rated to build. The board of directors of the railroad company 
consisted of flve members. Of thèse, three were elected in the inter- 
est of the California Redwood Company, and two, including William 
Carson, in the interest of Dolbeer and Carson. This continued 
from the organization in July, 1884, up to February 9, 1886. In the 
meantime the company contracted with the Elk River Mill & Lumber 
Company to complète its road to a point where the latter company 
proposed to erect a large sawmill during 1884, transport the ma- 
chinery therefor, and thereafter haul ail the lumber manufactured 
at such mill to Humboldt Bay for |1.50 per 1,000 feet, board measure. 
The work was begun and carried forward under the management of 
the manager of the California Redwood Company, who was a di- 
rector in the railroad company. Surveys were made for Unes up 
the North Fork of Elk river, and up some tributary streams to the 
south of the main stream. In 1886, following the insolvency of the 
Scotch company, the work of building was stopped by the refusai 
of the managing directors of the railroad company, who were in the 
interest of, and presumably subject to, the direction of the Cali- 
fornia Redwood Company, to continue it Thereupon, Dolbeer and 
Carson advanced $36,000, necessary to the completion of the Une 
agreed to be built in the contract with the Elk River Lumber Com- 
pany, which was subsequently repaid them out of earnings of the 
«ompany. In conséquence of the responsibility thus assumed by 
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Dolbeer and Carson, thé membership of the board of directors of the 
Bucksport & Elk EiTer Eailroad Company was changea by the 
résignation of two members of the major ity, whose places were 
filled in conformity with the wishes of Dolbeer and Carson. The 
road was completed to the mills of the Elk River Lumber Company, 
and the product of such mills carried to Humboldt Bay, but without 
making any profit on such freight. In October, 1886, Dolbeer and 
Carson entered into a contract with the California Eedwood Com- 
pany by which they purchased the entire one-half interest of the 
Company in the redwood timber suitable for lumber upon the lands 
owned jointly by the parties, and ail the timber on lands owned by 
the Company, within the watershed of what is known as "Tom's 
Guich," within the district tapped by the company's road. There 
were 800 acres of land owned jointly, and 400 acres exelusively 
owned by the company. The price agreed to be paid was fl.50 
per 1,000 feet, board measure, for the logs taken from this land. 
Under this contract, Dolbeer and Carson, between 1887 and 1892, 
shipped 80,000,000 feet of logs, for which they paid freight to the 
railroad company at the rate of $2 per 1,000 feet,— a total of $160,000. 
Before the change in the directory of the company, some f 20,000 had 
been expended towards an extension of a branch of the road up 
Tom's Gulch, which branch was completed under the new manage- 
ment. Having exhausted Tom's Gulch, Dolbeer and Carson, in 1892, 
made a second contract with the redwood company, in terms like the 
former, for the timber in Clapp's Gulch, and to reach this timber 
a branch road about one mile in length was built. This source of 
timber supply will be exhausted during this year. Anticipating 
this fact, the company, by a majority vote of its directors, on May 
5, 1892, decided to apply the money on hand, amounting to about 
$24,000,' to making extensions of the road to reach new sources of 
timber supply, and on the 12th of the following December, in pursu 
ance of this policy, formally authorized the building of extensions 
up Clapp's Gulch and up the North Fork of Elk river. In view of 
this action, the complainant corporation, having in May, 1892, 
caused a transfer to itself of the shares of stock of the Bucksport 
& Elk River Company standing in the name of the California Red- 
wood Company, began this suit to restrain the défendant company 
from building the extensions proposed, and particularly from build- 
ing the extension up the North Fork of Elk river. Upon the hear- 
ing, the court granted the prayer of the complainant, subject to the 
right of Carson and the stockholders co-operating with him to build 
the extensions at their own expense. From the decree so rendered, 
this appeal is taken. 

The court below concluded, from the fact that Carson and Dolbeer 
own large bodies of timber land on the North Fork of Elk river, and 
are large manufacturers of lumber on Humboldt Bay, and that the ex- 
tension up this fork will enable them to transport their logs to their 
mills, that Carson, through his control of a majority of the board of 
directors of the railroad company, proposes to use the road for his 
own private interests, regardiess of the real interests of the road and 
of its stockholders, and that it is the duty of the court to restrain 
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the directors of a corporation "from controUing the corporate prop- 
erty for the enhancement of their personal and private interests." 
Furthermore, the court found that Dolbeer and Carson belonged to 
a syndicate which had limited the lumber prodact of its members, 
and that from ail the facts there was no prospect that the road as 
extended would be profitable to the stockholders; but it declined to 
consider the question of probable profits as one that should control 
the décision. The uncontroverted facts as to the business and pros- 
pects of the road are "that the timber accessible to the road is prac- 
tically exhausted"; that the road will become valueless unless an- 
other source of supply is reached ; and that the proposed extension 
will reach "large bodies of valuable timber, which will give the road 
business for years to come." The court below was of the opinion 
that it might be conceded that the road, as new existing, will soon 
be valueless, and that by the proposed extension such large bodies 
of valuable timber will be reached as will make it, if operated to its 
full capacity, profitable to its stockholders; but that, notwithstand- 
ing this, the private interests of Dolbeer and Carson to be served by 
such extension, the limitations they are under to the lumber trust, 
the fact that they are the only présent patrons of the road, and the 
conclusion therefrom that there is no présent prospect that the in- 
vestment would be profitable to the stockholders, require the inter- 
vention of the court by its injunction to prevent such extension. In 
short, the conclusion is reached that the case is within the estab- 
lished principle which precludes a person from acting for himself and 
at the same time for another in respect to the same matter, when the 
two interests are conflicting. 

The Bucksport Railroad Company was organized to build the road 
in question, and this power was assumed, net mereiy as a provision 
for contingencies that might arise in the future, but as one fairly 
within the main scope of the organization. It was a vital part of 
the enterprise, the bbject of which was to reach with a road valuable 
redwood-timber lands of the parties on both forks of Elk river. The 
stockholders of the complainant were the organizers and beneficiaries 
of the Califomia Redwood Company of California. That company 
was largely interested in timber lands, and in mills and vessels en- 
gaged in the lumber manufacture and trade, which it carried on at 
the time the Bucksport & Elk River Railroad Company was incor- 
porated. The new enterprise was intended primarily to serve the 
interests of the California Redwood Company and Dolbeer and Car- 
son as a means of outlet for their own timber, — ^to carry their own 
freight and supply their own mills. It was, in effect, a private road 
for the private use of the two interests that combined to organize 
the company that built it. At least, it was mainly for such use that 
the venture was gone into. Evans, one of the original stockholders 
in the California Redwood Company, and its manager in 1884 and 
1885, testified, as a witness for défendants, that the railroad was 
built for the purpose of hauling logs for Dolbeer and Carson and the 
California Redwood Company. Carson testifies that he was first 
approached by parties in the California Redwood Company with the 
proposition to incorporate the railroad company, and that their prop- 
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ositioû was that, if Dolbeer and Carson would take half the stock in 
such a Company, they would furnish more than one-half its business. 
Bell, a witness for complainant, testifled that, if Dolbeer and Carson 
had not furnished any freight for the road, the amount of profit left 
to the railroad during the seven years it has been operated would 
hâve been "on the wrong side." As it tumed out, the redwood Com- 
pany furnished but little, if any, business for the road; having sold 
its timber to Dolbeer and Carson, to be by them eut and hauled over 
it It is not a ground of complaint that the road is to be used to 
haul the freight of Dolbeer and Carson, nor that, being so used, 
Dolbeer and Carson do not concède to the minority in the board the 
right to fix the rate of freight to be paid by them. TJpon the prin- 
ciple contended for by complainant, the road cannot be used by one 
of the two parties concemed in building it, although it was intended 
for both, for the reason that the management, including the right to 
fix rates of freight, must necessarily be in the control of one. 

The complainant also contends that the défendants are forbidden 
by section 18, art 12, of the constitution of California, to hâve an in- 
terest as a carrier in the freight transported. That provision for- 
bids an oflQcer of a company to engage "in the business of transpor- 
tation as a common carrier of freight or passengers over the works 
owned, leased, controlled or worked by the company," etc. Such 
officer is prohibited from using the road under his control to engage 
in the business of common carrier on his own account. There is no 
relation between such business and the act of an officer of a com- 
pany in carrying his own freight over the company's Unes. In one 
case he takes the company's place as a carrier and diverts its earn- 
ings to himself ; in the other, he originates business for the company, 
and becomes himself a payer of tolls to it. 

The North Fork extension was presumably one of the inducements 
for the undertaking in question. It may hâve been the controlling 
inducement so far as Dolbeer and Carson are concerned, since, in 
addition to their joint interest with complainant in lands to be 
reached by the proposed extension, they own large bodies of timber 
further up this fork, ultimately to be reached by the road. Grood 
faith requires -that the parties shall keep to their undertaking until 
its substantial ends are accomplished. In no case can the court 
enjoin the building of a road because of what is proposed upon the 
one side or feared upon the other as to the rates of toll that will be 
adopted when the road is built Carson is bound to the exercise of 
good faith in this, as in ail other matters relating to his oflce as 
director. The contention of the complainant that his relation to 
the road as a patron disqualifies him from flxing a rate of toll is an 
attempt to apply a gênerai rule that obtains where a party, as the 
agent of others, attempts to deal with himself, to a case not within 
the rule. Such rule cannot, in the nature of things, be applied with 
référence to matterS of legitimate and necessary corporate adminis- 
tration. Thèse are matters that compel action, and the obligation 
to act is devolved upon the majority. It is the abuse of the right, 
and not the exercise of it, that furnishes the occasion for légal rem- 
édies. 
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Tliere is nothing in this case that tends to show bad faith on the 
part of the défendants. It is proposed to build an extension of road 
four miles in length up the North Fork of Elk river, in accordance 
with the object for which the company was incorporated. The cost 
of this road is variously estimated. One witness, a surveyor, testi- 
fiea that he has made a careful estimate of the cost, which he 
places at a little below |44,000, not including rolling stock, with 
which the company is presumably supplied. There has already 
been considérable work done on the Une, — $5,800 having been ex- 
pended therefor. This first extension will malœ available some 
300,000,000 feet of logs, without further expense than the construc- 
tion of a mile and a half of what is called a "donkey-engine road," 
which Dolbeer and Carson propose to construct at their own expense. 
The extension is to be built with earnings of the road on hand and 
advances to be made by Dolbeer and Carson, for which they are to 
look only to earnings for reimbursement. The net earnings of the 
road hâve averaged 3J per cent, per annum, and this is referred to 
for the purpose of showing that the extension will be a poor invest- 
ment. In this estimate the cost of building the road into Tom's 
Gulch and of repairing and maintaining it are included. This 
cost has been exceptionally great, due to the fact that there were 
two or three heavy freshets, to which that section is especially ex- 
posed, that greatly damaged the road. This section is exceptional, 
also, in respect to grades, some of them being as much as 300 feet 
in a mile. The proposed extension is free from both of thèse diflB- 
culties. The admitted fact is, as already stated, that the présent 
source of freight supply is practically exhausted, and the road will 
soon be without business, and valueless. The net earnings from 
business created by the proposed extension, in determining the ad- 
visability of it, should not be estimated with référence to the cost of 
the road as now built. That is beyond recovery. The estimate of 
net earnings at 3^ per cent, per annum, made by complainant to 
show that the proposed branch is a poor investment, and is there- 
fore prompted by bad faith, makes no account of the beneflts that 
hâve accrued to the stockholders in disposing of timber owned by 
them. The Calif ornia Eedwood Company sold its timber to Carson 
and Dolbeer at the rate of $1.50 per 1,000 feet. The road was built 
to enable the parties to realize on this timber, or its manufactured 
product. By its means the Califomia Eedwood Company sold 
timber upon about 1,000 acres owned by it in Tom's Gulch and 
Clapp's Gulch, and the undivided half of the timber upon more than 
800 acres in Tom's Gulch owned jointly with Dolbeer and Carson. 
It must hâve realized a large amount of money from thèse sales, and 
it is shown by the testimony of complainant's witnesses that the 
road has increased the value of this timber land from $30 per acre 
to $90 per acre. The complainant omits to crédit the railroad 
enterprise with this benefit, although it is apparent that such crédit 
is necessary to a correct estimate of the value of the road to its 
owners as an investment. 

The complainant is willing that the road shall be extended, pro- 
vided a freight rate to be paid by Dolbeer and Carson can be agreed 
v.68F.no.9— 62 
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upon beforehand agreeable to it In tLe brief filed in its behalf, it 
is stated that complainant is opposed to the extension of the road 
"unless a freight rate be agreed upon whieh sball furnish the Com- 
pany some adéquate return for the moneys to be invested, and it haa 
objected strenuously to the extension upon any other condition." 
As already stated, the court is not required by the justice of the 
case, nor authorized, to pass upon the adequacy of the $2 per 1,000 
feet freight rate in question. Nevertheless, so far as appears, such 
rate is not inadéquate. It was the rate adopted when the Califor- 
nia Eedwood Company controlled the board of directors of the 
raiiroad company. That rate was adhered to, without objection or 
complaint, for many years. It was proposed by the oiHcer who 
represented complainant's interests. The haul over the proposed 
extension will be but little longer than that from Tom's Gulch. The 
witnesses for the complainant say that this increased haul increases 
the cost of transportation 15 cents per 1,000 feet. But, admitting 
this to be true, for this increased haul complainants, demand, not 15 
cents, but fl. The extension will hâve better grades than the 
Tom's Gulch extension, and, while portions of.the latter bave been 
frequently washed away by freshets, the proposed road will be free 
from such danger, and will be maintained and kept in repair at a 
much less cost. One witness for the défense testifled that it will 
cost less to haul logs from the North Fork than it costs to haul out 
of Clapp's Gulch, owing to the excellence of the timber on the North 
Fork and the little waste there is in sawing it into lumber. It is 
probable that thèse advantages in favor of the proposed road will 
compensate for the increased length of haul over it; and, besides 
this, the |2 rate was established many years ago, and it is common 
bnowledge that wages and supplies of ail kinds are lower now than 
then, and that fares and tolls throughout the country hâve been cor- 
respondingly reduced. Carson testifles that if he was not interested 
in the road it would be cheaper for him to get his logs from other 
sources of timber supply owned by him than by the proposed road ; 
and he testifles, with référence to his relations with the trust, that 
half his product goes to foreign markets, while the limitations of 
the trust apply only to the San Francisco market, and that this dœs 
not affect the output of his mills, which run right along, the lumber 
being stacked in the yard. There is nothing in the case that con- 
flicts with thèse statements or renders them improbable. 

The entire road to be operated when the proposed extension is 
built will be about 12 miles. The complainant, through a trust 
company, owns, jointly with Dolbeer and Carson, more than 2,600 
acres of timber lands and nearly 1,000 acres of stump land, besides 
some land of Which it has the entire bénéficiai interests. Its own 
witness testifles, and the fact is not questioned, that a road is 
necessary to make thèse lands available, and would increase their 
value threefold. When, for thèse advantages, it is considered that 
complainant is only required to risk its interest as a stockholder in 
about |24,000 of money (5n hand belonging to the raiiroad company ; 
that Dolbeer and Carson are to advance what more is required, and 
take their chances for reimbursement on the eamings of the roadj 
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that the entire investment as now made will be lost without the ex- 
tension, — it is diiHcult to avoid the conclusion that the complainant 
does net wish to prevent the proposed extension, otherwise than as 
a means to force Dolbeer and Carson to concède in advance a rate 
of freight for their business satisfactory to itself, and one-half 
greater than that in force by the agreement of its agents during ail 
the years the road has been operated. It is enough that the défend- 
ants, in what is proposed, are merely carrying out the objects for 
which the company was organized, and are in the legitimate exercise 
of the authority conferred upon them, as direct or s of the company, 
to détermine its policy and manage its business. The decree ap- 
pealed from is reversed, and the cause will be remanded to the court 
below, with directions to dismiss the bill of complaint. 



SPOKANE COUNTY v. FIRST NAT. BANK OF SPOKANE et al. 

(Circuit Court of Appeals, Nlnth Circuit. June 2-t, 1895.) 

No. 209. 

Trusts— FoLLOwiNG Trust Propektt. 

The owner of property Intrusted to another, by whom it has been mis- 
applied, is not entitled to a gênerai lien upon the assets of the trustée for 
the value of such property, and can only foUow the same so far as it can 
be traced, elther in its original form or in other forms into which it has 
been converted. 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the District of Washington. 

This was a suit by the county of Spokane, Wash., against the 
First National Bank of Spokane and F. Lewis Clark, its receiver, to 
impress a trust upon assets of tke bank in the receiver's hands. The 
circuit court sustained a demurrer to the bill for want of equity. 
Complainant appeals. AfBrmed. 

James E. Fenton and D. W. Henley, for appellant. 
C. S. Voorhees, for appellees. 

Before McKENNA and GILBERT, Circuit Judges, and 
KN0WLE8, District Judge. 

GILBERT, Circuit Judge. The county of Spokane brought a suit 
against the First National Bank of Spokane and its receiver to re- 
cover the balance of public funds deposited with said bank by the 
treasurer and tax collector of said county between the 9th day of 
January, 1893, and the 26th day of July of the same year, alleging 
that between said dates there was deposited with said bank by said 
offlcer for safe-keeping |81,257.55, ail of which had been repaid to 
the complainant save and except the sum of $11,355.68, "which said 
sum the said défendant the First National Bank does now wrongf ully 
retain and hold, and has wrongfully retained and held ever since the 
26th day of July, 1893." It is further alleged in the bill that on 
or about the 26th day of July, 1893, the bank became insolvent and 
suspended payment, and has not since resumed business, and that 



980 FEDERAL REPORTER, Vol. 68. 

the receiver, since his appointment as such, has received of flie 
assets of the said bank "suflQcient money and funds wherewith to 
pay and satisfy tke said balance deposited and received as afore- 
said." A demurrer to the bill for want of equity was sustained by 
the circuit court, and from that ruling this appeal is taken. 

It is contended on behalf of the appellant that the money deposited 
with the bank by the county treasurer was impressed with the char- 
acter of a trust fund, and that the trust may be enforced against any 
assets of the bank in the handa of its receiver. It is not alleged in 
the bill that any of the money of the complainant, or any assets or 
property thereby procured, has corne into the hands of the receiver. 
It is true it is averred that the bank still retains |1.1,355.68 of the 
complainant's money, but it is not said that any portion of that sum 
was in the possession of the bank when it closed its doors. We 
interpret the averments of the bill to mean, as in fact it was con- 
ceded upon the argument, that the money which the receiver holds 
is not that which was turned over to him as such when the bank 
was closed, but that it is the proceeds of collections by him made 
since that date. If it had been alleged in the bill that at the tlme 
of its failure the bank held a sum of money equal to or less than 
the amount hère sued for, the court might lawfully présume that 
sum to be of the public funds of Spokane county, since it will be 
presumed that trust funds hâve not been wrongfully misappropriated 
or criminally used by the ofiQcers of the bank. But while that pre- 
sumption would prevail as to money on hand, it would not be ex- 
tended to other assets, for the ofiBcers of the bank had as little 
right to divert the public funds into investment in other property as 
they had to appropriate them to their own use. But it is said that 
the complainant has a lien upon the funds in the hands of the re- 
ceiver upon the theory that the estate of the bank has received the 
beneflt of the complainant's money, and its présent assets are thereby 
increased. There are some décisions of the courts, particularly in 
cases of suit to recover public funds, that go to the extent of sup- 
porting this doctrine, and while the public beneflt to be derived from 
the application of that rule to cases where school and county funds 
hâve been misappropriated by banks appeals strongly to the consid- 
ération of the court, we are unable to discover that the power to dis- 
pense such relief rests upon any of the established principles which 
govern the action of courts of equity. 

There ia no recognized ground upon which equity can pursue a 
fund and impose upon it the character of a trust, escept upon the 
theory that the money is still the property of the plaintiff. If he is 
permitted to follow it and recover it, it is because it is his own, 
whether in the form in which he parted with its possession, or in a 
substituted form. TJnder the earlier rule, he was required to identify 
it as the very property which he had conflded to another. The newer 
and more équitable doctrine permits him to recover it from any one 
not an innocent purchaser, and in any shape into which it may hâve 
been transmuted, provided he can establish the fact that itis his 
property or the proceeds of his property, or that his property has 
gone into it and remains in a mass from which it cannot be distin- 
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guished. The earlier English doctrine, as declared in the opinion 
of Lord Ellenborough in Taylor v. Plumer, 3 Maule & S. 575, in which 
were reviewed the prior décisions of the English courts, was to the 
eiïect that the owner of property intrusted to another could follow 
and retake the same from the possession of the holder, whether he 
were agent, bailee, or trustée, or from others who were in privity 
with him, so long as they were not bona iide purchasers for value, 
and this irrespective of whether such property remained in its orig- 
inal form or had been changea into some other form, so long as it 
could be ascertained to be the same property or the proceeds of the 
same property, but that the right ceased when the means of ascer- 
tainment failed, and it was held that such means of ascertainment 
failed whenever the property was in the form of money, and had 
been then mixed and confused in a gênerai mass of money of the 
same description, The more récent doctrine, however, follows the 
rule announced in Re Hallett's Estate (Knatchbull v. Hallett) 13 Ch. 
Div. 696, which is that, if money held by one in a flduciary character 
has been paid by him to his account at his banker's, the person for 
whom he held the money can follow it, and has a charge on the bal- 
ance in the banker's hands, and that if the depositor has commingled 
it with his own funds at the bank, and has afterwards drawn ont 
eums upon checks in the ordinary TPfinner, he must be held to hâve 
drawn out his own money in préférence to the trust money, and that 
if he destroyed the trust fund "by dissipating it altogether, there 
remains nothing to be the subject of the trust, but so long as the 
trust property can be traced and followed into other property into 
which it has been converted, that remains subject co the trust." 

The American courts, while uniformly anproving the doctrine of 
that décision, hâve exhibited a diversity of holding as to its mean- 
ing. Some, as we hâve shown, hâve interpreted it to mean that, in 
a suit brought to pursue trust property and afBx upon it the char- 
acter of a trust, it is only necessary to show that the defendant's 
estate, although insolvent and in the hands of an assignée or receiver 
for distribution, has actually received the benefit of the trust fund, 
and that it makes no différence that the plaintiiî is unable to show 
that his fund, or property which représenta it, is then in the estate 
in any form, or has actually come into the hands of the assignée or 
receiver. Harrison v. Smith, 83 Mo. 216; Jones v. Kilbreth (Ohio) 
31 N. R 346; Independent Dist. v. King, 80 lowa, 497, 45 N. W. 908; 
Peak V. Ellicott, 30 Kan. 156, 1 Pac. 499; McLeod v. Evans, 66 Wis. 
401, 28 N. W. 173, 214; Plow Co. v. Lamp, 80 lowa 722, 45 N. W. 
1049; Myers v. Board of Ed., 51 Kan. 87, 32 Pac. 658; San Diego 
Co. V. Calîfornia Nat. Bank, 52 Fed. 59. Décision in thèse cases 
would seem in the main to hâve been influenced by the considération 
that the estate of the insolvent, and thereby the gênerai creditors 
thereof, must hâve received the benefit of ail trust funds unlawfully 
used by the insolvent in the course of business or the payment of 
debts. Said the court in Peak v. Ellicott: 

"As the estate was auRmented by the conversion of the trust fond, no rea- 
son Is seen imder the équitable principle which has been mentioned why they 
should not beeome a charge upon the entlre estate." 
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In Plow Co. V. Lamp, 80 lowa, 722, 45 N. W. 1049, the court saîd: 

"The credltors, If permitted to enforce their claims as against the trust, 
would secure the payment of their claims out of trust moneys." 

In Harrison v. Smith, the court said, while it would "be impossible 
to make it a charge upon the estate or assets to the increase or bene- 
fit of which it has been appropriated, the gênerai assets of the bank 
having received the beneât, there is nothing inéquitable in charging 
them with the amount of the converted f und." 

We are unable to assent to the proposition that, because a trust 
fund has been used by the insolvent in the course of his business, 
the gênerai creditors of the estate are by that amount benelited, and 
that therefore équitable considérations require that the owner of the 
trust fund be paid out of the estate to their postponement or exclu- 
sion. If the trust fund has been dissipated in the transaction of the 
business bef ore insolvency, it will be impossible to demonstrate that 
the estate has been thereby increased or better prepared to meet 
the demands of creditors, and even if it is proven that the trust fund 
has been but recently disbursed, and has been used to pay debts 
that otherwise would be claims against the estate, there would be 
manifest inequity in requiring that the money so paid out should be 
refunded out of the assets, for in so doing the gênerai creditors 
whose demands remain unpaid are in eflect contributing to the pay- 
ment of the creditors whose demands hâve been extinguished by the 
trust fund. Both the settled principles of equity and the weight of 
authority sustain the view that the plaintiff's right to establish his 
trust and recorer his fund must dépend upon his ability to prove 
that his property is in its original or a substituted form in the hands 
of the défendant I^ittle v. Chadwick, 151 Mass. 109, 23 N. E. 1005; 
Cavin v. Gleason, 105 N. Y. 256, 11 N. E. 504; Association v. Austin 
(Ala.) 13 South. 908; Shields v. Thomas (Miss.) 14 South. 85; Silk Co. 
V. Flanders (Wis.) 58 N. W. 383; Slater v. Oriental Mills (R. I.) 27 
Atl. 443; Bank v. Armstrong, 39 Fed. 684; Multnomah Co. t. Bank, 
61 Fed. 912; Massey v. Fisher, 62 Fed. 958. 

The decree is therefore afflrmed, with costs to the appellees. 



CITY OF SPOKANB v. FIRST NAT. BANK OF SPOKANE et al. 

(Circuit Court of Appeals, Nlnth Circuit. June 24, 1895.) 

No. 210. 

Trusts — Following Trust Propertt. 

Where trust funds hâve been wrongfully invested by the trustée in se- 
curities which remain in his hands, the owner of such funds is entitled to 
foUow the same, In the form into which they hâve been converted, and 
impress a trust thereon for his benefit. Spolcane County v. First Nat. 
Bank, 68 Fed. 9T9, followed. 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the District of Washington. 

This was a suit by the city of Spokane against the First National 
Bank of Spokane and F. Lewis Clark, its receiver, to impress a trust 
upon assets of the bank in the receiver's hands. The circuit court 
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fiustained a demurrer to the bill for want of equity. Complainant 
appeals. Reversed. 

James Dawson, for appellant 
C. S. Voorhees, for appellees. 

Before McKENNA and GILBERT, Circuit Judges, and 
KNOWLES, District Judge. 

GILBERT, Circuit Judge, This case is similar to tlie foregoing 
suit of Spoliane Couuty v. Same Défendant, 68 Fed. 979. The bill of 
complaint differs, liowever, from tlie bill in that case in one impor- 
tant particular. It contains the averment that the city treasurer 
lias deposited with the First National Bank of Spokane public mon- 
eys of the city, known by the ofiScers of the bank to be such, and 
that said oflEicers failed to keep said money separate and distinct 
from other funds, but wrongfully mixed and commingled the same 
with the money of the bank, and that it has used the same in 
paying its employés, patrons, clients, and depositors, "and in the 
purchase by said défendant First National Bank of the property, 
notes, bills, and securities now constituting and forming the assets 
of said défendant First National Bank, in the possession of the re- 
ceiver, hereinafter mentioned." Thereafter follows the allégation 
that the receiver has, since his appointment, collected of the assets 
•of said bank a sum equal to the amount still due the city. We con- 
strue thèse averments of the bill to distinctly allège that the as- 
sets that came into the hands of the receiver were purchased by 
the bank with the city's money. 

In the light of the authorities cited in the foregoing décision, and 
of the conclusions there reached, we are of the opinion that the 
demurrer to this bill should hâve been overruled. It is our judg- 
ment, therefore, that the decree be reversed at the cost of the ap- 
pellees, and that the causé be remanded to the circuit court for fur- 
ther proceedings not inconsistent with this opinion. 



DUGAN et al. v. O'DONNELL. 
(Circuit Court, N. D. Califomla. July 2, 1895.) 

1. Limitations— DisAvow Ali of Thust. 

Though mère lapse o£ tlme will not ordinarily bar the enforcement of a 
clearly-established trust, time ■will begin to run as soon as the trustée dis- 
avows the trust and claims adversely; and unless the cestui que trust was 
ignorant of the claim and of his own rights, lapse of time is a complète 
bar to relief. 

2. Lâches — Relationship of Pabties. 

The doctrine of lâches for delay In the enforcement of rights is not so 
strictly applied where the parties are relatives as in the case of strangers, 
but close relationship will not prevent Its application if the delay is so great 
as to affect the memory of wituesses and destroy évidence. 
8. Same— NOnresidencb. 

The nonresidence of the complainants, in a bill to déclare respondent a 
trustée for them of an interest in an es'tate alleged to hâve been procured 
from them by fraud, will not, of itself, excuse a want ol diligence in ascer- 
talnlng and enforcing their rights. 
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4. Samb. 

Where complainants, after actual notice that respondent, In possession 
of an estate in which they claimed an interest, was holding and clalming 
adversely to them, delayed 17 years In bringing suit, they are barred by 
their lâches, though they were without fuU knowledge of ail the facts, on 
the ground that equlty will regard possession. of the means of knowledge 
as équivalent to actual knowledge. 

5. Samb. 

In a suit to déclare respondent a trustée for complainants of an interest 
In an estate and to set aside a probate decree of distribution conflrming 
Buch estate in respondent, it appeared that respondent was a nephew^ of 
complainants' intestates, who were résidents of a foreign country, and 
that he had possession of an estate in which ail parties had an interest. 
By exaggerating the difaculty of preserving it, he induced his aunts to deed 
thelr interests therein to him, representing it to be for their interest, and, 
on presenting the deeds to the probate court, procured the decree giving 
him title. Thereafter he expressly informed them that he claimed ail such 
interests as his own. It was aJleged that they trusted him implicitly, but 
the évidence showed that they had agents secretly looking out for their 
Interests, and accepted the considération for the deeds on the advice of 
such agents. Suit was not brought until 20 years after the exécution of 
the deeds, 17 years after notification of the adverse claim, and 11 years 
after the entry of the probate decree. Beld, that after such lapse of time, 
and the death of some of the original parties and many of the witnesses, 
positive proof of the good faith of the transaction could not reasonably be 
required, and that in the absence of clear proof of fraud good faith will be 
presumed. 

In Equity. Suit by Mary Dugan and others against Boger O'Don- 
nell to déclare respondent a trustée for complainants of an interest 
in the estate of Hugh O'Donnell, deceased, to set aside a probate 
decree for distribution of the estate, and for an accounting. 

John J. Cofifey, for complainants. 
Galpin & Zeigler, for respondent. 

HAWLEY, District Judge. This is a suit in equity to obtaîn 
a decree that the respondent holds in trust for the use and beneflt 
of complainants certain property and interests in the estate of Hugh 
O'Donnell, deceased; that the judgment of distribution of the pro- 
bate court of the city and county of San Francisco in said estate 
be set aside and vacated, on the ground of fraud upon the rights 
of complainants; that an accounting be had of ail the dealings 
and transactions of respondent with said estate; and for such 
other and further equity as complainants may be entitled to. 

Hugh O'Donnell died intestate February 6, 1868, at San Francisco, 
Cal., leaving one brother, Jeremiah O'Donnell, and three sisters, 
Catherine O'Donnell, Mary Gallagher, and Margaret McGonigle, 
résidents of the county of Donegal, Ireland. Ail of them are now 
dead. The complainants are, respectively, the minor child and 
heir of Mary Gallagher, deceased, and the administratrix with the 
will annexed of the estate of Catherine O'Donnell, and guardian 
of the hoirs. It is averred and claimed that complainant Mary 
Dugan is entitled to a one-fourth interest in the estate of Hugh 
O'Donnell, deceased, as the only child and heir of Mary Gallagher, 
and that the other complainants are entitled to one-fourth of the 
estate, as legatees of Catherine O'Donnell, deceased. It appears 



DUGAN ». o'donnkll. 985 

from the testimony that the appraised value of the property of the 
estate of Hugh O'Donnell, deceased, in 1868, real and personal, was 
148,510.50; that in 1871 there was an additional appraisement of 
11,400, making a total of |49,910,50. Upon the real estate in the 
city of San Francisco there were certain incumbrances, viz. a mort- 
gage lien of 125,000, held by the Hibernia Savings & Loan Society; 
allowed claims against the estate for about |6,000; a suit pending 
against the estate, brought by S. 0. Hastings upon a rejected claim, 
for $20,000. To thèse would naturally be added the probable 
amount of the administrator's commissions, court costs, and attor- 
ney fées. The respondent is the son of Jeremiah O'Donnell, and, 
at the time of the death of his uncle Hugh, was, and for a long time 
prior thereto had been, a résident of the city and county of San 
Francisco, in the employ of his uncle, having active cliarge of ail 
his property and business affairs, and was well advised in regard 
thereto. On the 13th day of February — one week after the death 
of Hugh O'Donnell — the respondent wrote a letter to his aunts in 
Ireland, informing them of the death of their brother, wherein he 
stated that their brother might hâve been worth £200,000 were it not 
for certain habits of his, which were minutely given; also stating 
an account of his sickness, the cause of it, the attendance during his 
illness, and the care given to him by the nurses, employed by the 
priests and by himself ; that he died witbout a will, — and proceeds 
as follows: 

"There are now forged wills, false claims, and heavy debts, twenty deep. 
He owes the Hibernia Bank $25,000, and over $5,000 current account There 
is a large amount due other parties. But the worst of ail is the public admin- 
istrator, who will take ail, if I can't prevent him, 30 days after my uncle's 
death. If he succeeds, never will a dollar reach Ireland at aU; nor is it llkely 
that I will get a cent, even, for ail my time. If I defeat him, you will hâve 
more riches than you ever dreamed of. I am in possession. I hâve coUected 
rents for last year and a half. I got power of attomey from my uncle before 
he left hère; but ail will be toc little, I fear. I hâve the best lawyer in the 
city. He tells me [to] get power of attomey from my father and you, both; 
and then I can act as agent against ail false papers, claims, or public ad- 
minlstrator. This man, if he gets the property, would sell ail out, after a cer- 
tain number of days, to some friend of his own, or by bribe, for half its value. 
He would charge 10 per cent commission. The fées of his ofBcials and pro- 
bate court expenses would be at least $10,000. Thèse papers enclosed will 
give me your power of attomey, which, with my own power, will defeat ail of 
them hère. Go, both of you, to Derry, with my father, immediately, before the 
American consul, to slgn them. I write my father to-day. If you get this let- 
ter before his reaches, go up to him. If his should not reaeh in two days, let 
him go with you both to Derry. Hâve them signed and posted at once. I hâve 
no time to write further. 

"I am, affectlonately, your nephew, R. O'D." 

On the margin of this letter appears the following: 

"AU the priests hère are extremely anxious about this matter. Speak not a 
Word of this. Say nothing until I write you again, when I trust in, Almighty 
you'U hâve good news." 

On the 28th of February, 1868, the public administrator âled a 
pétition for letters of administration upon the estate of Hugh 
O'Donnell. On March 13, 1868, the respondent was appointed ad- 
ministrator of said estate. On June 29, 1868, the respondent sent 
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a letter to his aunts, wliereiii he said, after referring to certain 
stories about Eeverend Hugh P. Grallagher: 

"It Is a sad case to see quarrels so early after my uncle's death. You'll un- 
derstand we hâve got very formidable enemies outside to contend with, with- 
out disgracing ourselves and disgustlng the few good friends hère who inter- 
ested themselves for the beneflt of ail concerned. If I wanted to take any âd- 
vantage of my people, there was nothing to prevent me, nor more easy. I hâve 
written you already that my uncle's mind was not clear after the first week's 
illness. I WTOte so, least you thought a wUl was tlien made which I put aside. 
I was told more than once to get a will made, which must hâve eertaiuly been 
in my favor. My reply was that my father and aunts were alive, and that 
they and I would settle aU peaceably and justly. You ought not to think that 
I did away with the old will, in which it is well known I was left a large 
share, and appolnted exécuter. If I destroyed it, I would ruin myself . Wliat 
I hâve written before and now are facts, and my letters there or hère will 
bear me out in truth, and that I wanted nothing done but justice to you ail. 
You could not believe there would be false claims; but, unfortunately, there 
are many and large claims presented to me already, and sworn to, amounting 
to almost $47,000. * • * And you'll think it strange that, about the very 
day Aunt Mary's letter reached hère, I was served with summons and com- 
plalnt by Judge Clinton S. Hastings for the recovery of $20,000. * • * I 
hâve sent a eopy of both to my father, which you can get from him. He was 
formerly judge of the suprême court hère, and a man of great wealth and in- 
fluence. * • * My uncle's property was appraised some time ago by three 
real estate agents, who were sworn, at the amount of $48,510.50; so, you see, 
if false claims are allowed, ail is done. My grief is great to-day, to see my 
own nearest and dearest malignlng me, ail alone among strangers in a stranga 
land; and to see a fortune in my hands now going to be eaten up by lawyers 
and unscrupulous eormorants. * * * The papers you signed for me were 
worthless, — of no conséquence. I admlnistered in the beginning of March. I 
defeated the adminlstrator. A great blessing that was, under présent circum- 
stances. Your kind letter came to hand, and gave me pleasure. Lawyers, doc- 
tors, and nurses are daily asklng money, which they must hâve. * » * 

"Affectionately yours, B, O'Donnell." 

There is in the record a letter from respondent to his father, 
which bears no date; and it is left in doubt as to the time it was 
written, — whether before or after the exécution of the deeds herein- 
after mentioned. It contains directions as to how the deeds should 
be executed. The writer, among other things, said : 

"I now tell you I never would get a dollar of the money I sent aunt, only it 
was well known thèse Gallaghers wanted to wroug me. ïhls Father Gallagher 
thought I would just do everything he wanted to hâve done; but not yet. l'il 
never enter his door, and I hâve no correspondence with any of the erowd. 1 
agaln state to you that I will not be able to send you the money as I stated. 
It is doubtful whether the bank will give me $6,000 on my one-half interest. 
If I had three-fourths interest, I could draw $7,000, or $8,000, to paymycred- 
itors and you. * * * You did not say if I was right about him [rel'ers to 
Rev. Hugh GaUagher] sending the second part of checks to aunt. ïhey said 
long ago that my uncle's estate came badly, and would hâve a bad end (when 
Hastings sued for ail), but they would take a slice of it after ail. With tlie 
help of Providence, l'ii keep it together, and in my hands it will yet grow to 
be large." 

It appears that, prier to October 11, 1869, an offer was made to the 
aunts through Father McGroarty, of £300 sterling for their interest 
in the estate. Afterwards, an offer was made for both their inter- 
ests for $5,235. As a resuit of thèse negotiations, deeds regular 
upon their face were executed, whereby respondent acquired their 
right, title, and interest in and to ail the property inherited by them 
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ïrom the estate of Hugh O'Donnell. The first deed, executed Octo- 
ber 11, 1869, was acknowledged before William F. Black, J. P., at 
Lislap, Omagh, County Tyrone, Ireland; and the fact of Black being 
a. justice of the peace is properly certifled to by the American consul 
for Londonderry. The respondent, after the receipt of this deed, to 
wit, on April 21, 1870, sent a letter to his father stating that the 
deed could not be recorded, whereas, as a matter of fact, it had, 
three days prier to that time, been duly recorded at the request of 
respondent. The letter explained the imperfect acknowledgment, 
and the necessity of having the particular acknowledgment of 
deeds executed outside of California, as required by the statute. 
This letter mentions, at great length, the difSculties under which 
respondent was laboring to raise ready money, and states that his 
father ought to be happy "if l'm able to pay you more than a stran- 
ger now for your share, and keep the estate together"; that the ratio 
is a fair one; that if the writer had not been in this country, not a 
dollar would hâve reached Ireland; that, to quote his language, 
"had I done anything wrong or wanted to defraud one, any or the 
other, those false friends of mine would expose it. How easy was 
it not for me to hare a will made giving me ail I wanted, and which 
I was advised to do ; but, for sake of home, I did not do so, because, 
had a will been made, Ballinamore would get but little." There is 
a lengthy and detailed statement as to what the writer could afford 
to pay the father for his fourth interest, how the property is incum- 
bered, the amount of the debts, interest due, etc., and closes as fol- 
lows: 

"And if 1 did get tiie estate a f ew tliousand clieaper than some Jew or 
speculator, who lias a better rigtitî And when I give the full price, I thinli 
you ought to be prend and happy I am able to keep it ont of passing into 
Etrangers' hands, perhaps at a sacrifice. l'm sorry you wrote this Father Gal- 
lagher, the sharpest speculator of ail. He wanted my aunt's power of attorney 
to make me pay him beavy commissions; but he is out now. * * * Hâve I 
not need to pray to the Almighty God to extricate me out of my great difli- 
culties? Again I earnestly crave your immédiate attention to having those 
two deeds of my aunts properly executed, and register the letter to me." 

On July 30, 1869, the aunts executed the second deed, confirma- 
tory of the prior deed, signing it in the présence of Jeremiah O'Don- 
nell, who signed as a witness thereto. The acknowledgment to 
this deed was made by him, in the usual form of a subscribing wit- 
ness, before the American consul at Londonderry, Ireland, on the 
lOth of August, 1870, and the deed was duly recorded in the ofiSce 
of the recorder in San Francisco, on the 20th of October, 1870. On 
September 21, 1871, the probate court, in the estate of Hugh O'Don- 
nell, made an order appointing an attorney to represent the absent 
heirs. Jeremiah O'Donnell died in 1872, and in 1873 the respondent 
visited his aunts in Ireland, and then claimed to be the sole owner 
of three-fourths of the estate of Hugh O'Donnell. On May 1, 
1876, the Hibernia Savings & Loan Society commenced a suit to 
foreclose its mortgage, and on February 27, 1877, a decree of fore- 
closure was regularly made and entered therein. The other pro- 
ceedings thereafter had in said suit may be briefly stated. The 
property was sold by the sheriff, and a certificate of sale was given 
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to James McDevitt, who paid no money therefor. On May 7, 1877, 
McDevitt assigned this certificate to the Hibernia Savings & Loan 
Society. On December 15, 1877, a sheriff's deed was executed in 
pursuance of tlie proceedings, and delivered to said banking So- 
ciety. On January 17, 1878, the Hibernia Savings & Loan Society 
executed a deed of the property, described in the certificate of sale, 
to James McDevitt, and on the next day he executed a mortgage 
to the bank for the purchase money. On November 11, 1879, a 
decree of final distribution in the estate of Hugh O'Donnell was 
regularly made and entered in the probate court, giving to respond- 
ent three-fourths of said estate, and to Margaret McGonigle one- 
fourth. On October 30, 1880, James McDevitt deeded the property 
which had been conveyed to him to the respondent. Mary Galla- 
gher died in 1882. Margaret McGonigle died in 1888. The origi- 
nal bill of complaint was flled December 1, 1890. Catherine O'Don- 
nell died March 12, 1892. Several demurrers to the original and 
amended bills filed by complainants were sustained. The bill of 
revivor was flled November 13, 1893. 

Upon the facts, complainants' contention is that there was a 
gross inadequacy of considération for the deeds ; that the respondent, 
being a man of éducation, expérience, and shrewd business habits, 
was regarded by his aunts as worthy of their confidence; that they 
had implicit faith in his justice and honesty of purpose towards them- 
selves; that they accepted without inquiry ail représentations made 
by him concerning the estate, as true; that he constituted his father, 
by the correspondence between them, as his agent to convey his rep- 
résentations concerning the estate to the aunts; that, by virtue of his 
appointment as administrator of the estate, he became, and was, the 
trustée of the heirs of said estate; that, pretending to discharge the 
duties of his trust as such administrator, he did, knowingly, dishon- 
estly, and fraudulently, and in direct violation of his duties and 
obligations as such trustée, procure from his aunts the deeds of 
their interests in said estate, upon false représentations that the 
property of the estate was in danger of being lost, and that it was 
necessary to hâve said deeds to enable him to resist the threatened 
litigation against the estate; that the money paid to them for the 
exécution of their deeds was represented by respondent as being a 
portion of the estate due to them; that neither of them ever under- 
stood that any part of said money was paid from the private funds 
of respondent; that ail of respondent's dealings with them con- 
cerning the estate were deceptive and fraudulent, and were carried 
on with the object and purpose of defrauding them of their just 
rights; that his letters were so written, and couched in such lan- 
guage, as to wholy allay their fears, by appealing to their religions 
faith and close relationship with respondent; that, while pretending 
to be frank, open, and fair, he concealed from them the true con- 
dition of affairs, etc. From the statement of facts, it will readily 
be seen that the ground floor upon which complainants' rights are 
based is primarily founded upon the two letters written by re- 
spondent to his aunts. The letters written by respondent to his 
father, not referred to in the statement of facts, were written after 
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the exécution of the conflrmatory deed by the aunts, and anything 
therein contained could not be said to hâve in any manner influ- 
,inced their action in the exécution of said deeds. Moreover, the 
answer speciflcally dénies the averment in the bill that Jeremiah 
CyDonnell was appointed the agent of respondent to negotiate with 
the aunts for the sale of their interest in the estate, and there is no 
proof in the record to sustain this averment. It is contended, on 
behalf of respondent, that there is nothing in either of the letters 
which was false. This, if true, -would virtually constitute a com- 
plète défense to the suit; for, if the deeds from the aunts were exe- 
cuted with full knowledge of ail the facts, without any false repré- 
sentations upon the part of the respondent, there would be no solid 
foundation upon which complainants could stand in a court of 
equity. Without stopping to closely analyze the contents of the 
letters, or to point out the statements therein made that were true, 
it is enough to say that some material facts were not stated. There 
was a detailed référence to the claims, just and unjust, against the 
estate, but no référence whatever to the rents and income from 
the property, which, within a year, amounted to as much as was 
paid to the aunts for their interest in the estate. There were no 
forged wills. The difficulties in preserving the estate from unjust 
claims and keeping it out of the hands of the public administrator, 
while not untrue, were greatly magniâed. 

Assuming, therefore, that the aunts could hâve maintained their 
suit, upon its merits, if it had been brought within a reasonable 
time, the question arises whether they hâve not lost their rights by 
lâches and lapse of time after acquiring knowledge, or having the 
means to obtain knowledge, of the true state of the facts. The 
office of trustée is important to the community at large, as wèll as to 
the parties immediately interested, and is especially so to parties 
who are, from any cause, unable to care for themselves. It is 
naturally one, in ail cases, of great confidence. The law wisely 
and justly regards every person holding such a position with jealous 
scrutiny, and denounces in severe terms even the slightest attempt 
to pervert his position, duties, and powers for his own interest, 
profit, or benefit. As a gênerai rule, mère lapse of time is no bar 
to the enf orcement of a trust clearly established ; and, where f raud 
is imputed and clearly proved, length of time ought not, of itself, 
to exclude relief. Prévost v. Gratz, 6 Wheat. 481, 497; Michoud 
v. Girod, 4 How. 503, 560; Lewis v. Hawkins, 23 Wall. 119, 126; Kail- 
road Oo. v. Durant, 95 U. S. 576. This rule is in accordance with the 
reason upon which it is founded, and is subject to many qualifica- 
tions, which are as well established as the rule itself. For instance, 
time begins to run against a trust as soon as it is openly disavowed 
by the trustée, by insisting upon an adverse right and interest which 
is clearly and unequivocally made known to the cestui que trust. 
Unless there has been a fraudulent concealment of the cause of 
action, and the complainants hâve remained in ignorance of their 
rights, lapse of time is as complète a bar in suits of equity as in 
actions at law. Elmendorf v. Taylor, 10 Wheat. 168; Badger v. 
Badger, 2 Wall. 87; Speidel v. Henrici, 120 U. S. 377, 386, 7 Sup. Ot 
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610. Every case must necessarily be decided in accordance with 
its own particular circumstànces, af ter taking into considération ail 
of the éléments which, in any manner, alïect the question. If it 
could be said in this case, as it was in Michoud t. Girod, supra, 
that the court could only see in the conduct of the complainants "the 
fears and forbearance of dépendent relatives, far distant from the 
scène of the transactions of which they complain, desirous of having 
what was due to them, and suspecting it had been withheld, but un- 
willing to believe that they had been wronged" by their nephew, 
in whom they reposed confldence, there would be no difflculty in de- 
claring, as was done in that case, that complainants had not lost 
their rights "by négligence, or by the lapse of time." It is unques- 
tionably true that the relationship of the parties always has an 
important bearing on the question of lâches, and that delay under 
such circumstànces is not as strictly regarded by the courts as in 
cases where the parties are strangers to each other. Paschall t. 
Hinderer, 28 Ohio St. 568; 2 Story, Eq. Jur. § 1520. But if the delay 
is of so great a time as to destroy évidence, it may and will, even 
in cases of close relationship, be such as to require a court of equity 
to refuse relief. Haff v. Jenney, 54 Mich. 513, 20 N. W. 563. The 
nonresidence of the complainants, while a proper matter for con- 
sidération in the détermination of the facts, does not of itself excuse 
a want of diligence upon their part in endeavoring to ascertain 
and enforce their rights. Broderick's Will Case, 21 Wall. 519 ; San 
Jacinto Tin Co. Case, 7 Sawy. 433, 9 Fed. 726; Teall v. Slaven, 14 
Sawy. 864, 370, 40 Fed. 774. But in this case, independent of the 
relationship of the parties and the nonresidence of the complain- 
ants, it afflrmatively appears from the évidence that the aunts, 
pending the negotiations between the respondent and themselves 
for their interests in the estate, did not conflde in the représenta- 
tions and statements made by respondent, as claimed in the bill of 
complaint; but, on the contrary, they had two agents to look after 
their interests in said estate, in whom they especially confided. 
Both were priests, — one, Father Hugh Gallagher, residing in San 
Francisco, the other, Father McGroarty, in Ireland. Both are now 
dead. In answer to certain cross interrogatories propounded to 
her, Catherine O'Donnell said, with référence to one of the letters 
she received: "When I saw this letter, I found that Roger O'Don- 
nell was not, in my opinion, intending to [do] right by me." She 
also testiâed that "Father John McGroarty, who lived in Killygon- 
den, held the money that was to be paid for the deed. * « * i 
was paid £524 by Bernard Martin, shop assistant to William Mc- 
Groarty, brother of Father McGroarty. * * » Father McGroar- 
ty flrst received £300 to offer to us, but we refused it. Afterwards 
the offer was increased to £524. I was acquainted with Father 
Hugh Gallagher. I had one letter from him in regard to the estate 
of Hugh O'Donnell. I wrote to him in answer, and sent him a 
power of attorney to act for me in looking after my iulerest in said 
estate." After thèse negotiations as to the price to be paid, the 
aunts received and accepted the sum of $5,235 for the exécution of 
of a deed of their interest in the estate. Some months after the 
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exécution ot the first deed, owing to defects in the acknowledg- 
ment thereof, they executed a second deed. There is no déniai of 
the signing of thèse deeds; but it is claimed by counsel for com- 
plainants that the aunts were at the time totally ignorant of the 
true character of the documents they signed, and that they supposed 
them to be only powers of attorney authorizing the respondent to 
act as administrator, so as to defeat the application of the public 
administrator. Catherine O'Donnell, after stating in her déposi- 
tion that she did not know William F. Black, the justice of the peace 
who took the acknowledgment to the first deed, and was ne ver at 
his office, said: 

"I signed a paper at Eaphal, County of Donegal, to Mr. Wilson's office, as 
also did Mary Gallagher; but Jeremiah O'Donnell was not présent. I do not 
recoUect who advised us to sign. I only signed the papers altogether. The 
first I was made to believe was a power of attomey to Roger O'Donnell; but, 
from Bomething I afterwards heard, I signed the second paper, recalltog the 
first. Jeremiah O'Donnell told Mary Gallagher and myself that if we did not 
sign the first paper, giving power of attomey to Roger O'Donnell, we would 
get nothing." 

This testimony is not clear. It is, in several respects, confusing 
and uncertain in its character. The aunts were not wholly unedu- 
cated. Both could read, and one, at least, could write. They knew 
something about business. They did not trust their nephew. They 
relied upon the priests, — confided in and consulted with them about 
accepting the price ofEered by the respondent. They agreed upon 
the amount, accepted the money, and then executed the deeds. 
That a power of attorney was signed by them, at some stage of the 
transactions, seems probable and reasonable, as it was asked for in 
the first letter written by the respondent, in order to enable him 
to defeat the application of the public administrator that was likely 
to be — and was, thereafter — made to the probate court for letters of 
administration; but no money was offered for the exécution of any 
power of attorney, and it seems unreasonable to believe that the 
aunts would hâve demanded any money for the exécution of such 
a power of attorney. The référence made by the respondent, in 
the second letter, to "papers," evidently referred to the deeds, be- 
cause at the time this letter was written he had already received let- 
ters of administration from the court, and no power of attorney was 
then necessary to enable him to act In the light of ail the facts, 
it seems improbable that the aunts could, at the time of the exécu- 
tion of the instruments, hâve thought that either one of the deed» 
which they signed was only a power of attorney. It is more natural 
and reasonable to believe that, owing to the great lapse of time, 
the recollection of the witness is rendered somewhat uncertain as 
to the real character of the papers she had signed, and of the time, 
place, and manner of their exécution. But, be that as it may, it 
further afflrmatively appears that, if the aunts did sign the deeds in 
ignorance as to their true character, they afterwards became aware 
that the respondent claimed the property as his own. In 1873 
— ^more than two years after the exécution of the second deed — the 
respondent visited his aunts in Ireland, and, in conversations with 
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them, claîmed to be the owner of three-fourths of the estate. Cath- 
erine O'Donnell testifles, in regard to his visit: 

"He remained lin Ireland over a year. I saw him frequently durlng his stay. 
He llved around among friends, and was occasionally at my house. There was 
nothing partlcular took place between myself and Mary Gallagher. Roger 
O'Donnell seemed to be glad In his Idea that he was the sole owner of Hugh 
O'Donnell's estate." 

It thus appears that the aunts had notice in Ï873 that respondent 
was claiming interests in the estate adverse to them. The law 
does not require actual knowledge of ail the facts. If the aunts 
failed, or omitted, to obtain knowledge, when it was obtainable 
after notice, or the circumstances were such as would reasonably 
hâve induced an inquiry and an effort to obtain f ull knowledge, it is 
sufflcient to hold the parties guilty of lâches in exercising reason- 
able diligence to enforce their rights; because "the possession of 
such means of knowledge is, in equity, the same as knowledge it- 
self." New Albany v. Burke, 11 Wall. 96, 107; Bowman v. Wathen, 
1 How. 189; Wood v. Carpenter, 101 U. S. 139; Teall v. Slaven, 
supra; Sedlak v. Sedlak, 14 Or. 540, 13 Pac. 452. In 2 Pom. Eq. Jur. 
§ 965, the author, in announcing the gênerai principles applicable 
to acquiescence and lapse of time, among other things, said: 

"When a party, with fuU knowledge, or at least with sufB.clent notice or 
means of knowledge, of his rights, and of ail the material facts, freely does 
what amounts to a récognition of the transaction as existing, or acts in a 
manner Inconsistent with ta répudiation, or lies by for a considérable time 
and kuowingly permits the other party ta deal with the subject-matter under 
the belief that the transaction has been recognized, or freely abstains for a 
considérable length of time from Impeaching it, so that the other party is 
thereby reasonably Induced to suppose that it Is recognized, there is acqui- 
escence, and the transaction, although originally Impeachable, becomes unim- 
peachable in equity." 

Numerous authorîties are cited in support of this text, and the 
cases of Gresley v. Mousley, 4 De G-ex & J. 78, Baker v. Bradley, 7 
Ite Gex, M. & G. 597, and Michoud v. Girod, 4 How. 503, 561, which 
are cited and specially relied upon by complainauts, are referred to 
as "remarkable instances of relief given after a considérable lapse 
of time." Thèse cases, however, as before intimated, are essen- 
tially différent in their facts from the présent case. 

The failure of complainants to speciflcally state and prove the im- 
pediments, if any existed, to an earlier prosecution of the suit, is 
another reason, often assigned by the courts, why the relief asked 
for should be denied. Badger v. Badger, 2 Wall. 87; Sullivan v. 
Railroad Go., 94 U. S. 806 ; Godden v. Kimmell, 99 U. S. 211 ; Lansdale 
V. Smith, 106 U. S. 394, 1 Sup. Ct. 350. It was 20 years after the exé- 
cution of the deeds before the original bill herein was flled, — 17 
years after the original complainants had knowledge that respond- 
ent claimed the property adversely to them, and 11 years after the 
final decree of distribution of the property of the estate. Length 
of time necessarily obscures, or tends to obscure, ail human évi- 
dence, and very often removes from the parties the means of veTi- 
fying and making certain the exact nature of ail the original trans- 
actions. Thèse things are said to operate, by way of presumption, 



iîOBTHERN PAC. E. CO. C. MUSSER SAUNTKY LAND, LOGGING & M. CO. 993' 

in favar of innocence and against the imputations of fraud. It is un- 
reasonable, after such a great length of time, to require positive 
proof of ail the minute circumstances of any transaction, or to ex- 
pect a satisfactory explanation of every difficulty, real or apparent, 
with which it may be incumbered. The most that courts can ex- 
pect, if the parties are ail living, owing to the frailty of memory and 
human infirmity, is that the material f acts can be given with certain- 
ty to a common intent. But, if some of the parties and many of the 
witnesses are dead, as is the case hère, the most that can ordinarily 
be expected is to arrive at probabilities, and substitute gênerai 
presumptions of law for actual knowledge. It theref ore f ollows that, 
in ail such cases, fraud and wrongdoing ought not to be imputed to 
the living, unless the évidence of fraud upon one side, and lack of 
knowledge, or means of knowledge, upon the other side, are maae 
clear beyond a reasonable doubt. U. S. v. Beebee, 17 Fed. 37; 
Hinchman v. Kelley, 4 C. C. A. 189, 54 Fed. 63; Hammond v. Hop- 
kins, 143 U. S. 224, 274, 12 Sup. Ct. 418. Having carefully examined 
ail the facts and circumstances of this case, and duly considered the 
principles of law applicable thereto, my conclusion is that the dé- 
fense of lâches and lapse of time must be sustained. 

The views already expressed are eonclusive of the case, and ren- 
der it unnecessary to consider the further question presented by 
the facts, whether the title of the respondent derived from the pro- 
ceedings had in the probate court was of such a character as would, 
of itself, enablç the respondent to def eat the suit as to the property 
therein involved. The respondent is entitled to a decree dismiss- 
ing the bill, with costs. 



NORTHERN PAC. R. 00. et al. v. MUSSEE SAUNTRY LAND, LOGGING 
& MANUF'G CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. July 9, 1895.) 

No. 208. 

1. Public Lands— Qrants to Railboads— Eeservations. 

By act of July 2, 1864 (13 Stat. 365). congress granted to the N. P. Co., 
in aid of the construction of its railroad, "every alternate section of public 
land not minerai, designated by odd numbers * * * on each side of sâid 
railroad Une • * * not reserved • * • or otherwise apprppriated 
* * * at the time the Une of said road is definitely flxed and a plat there- 
of filed in the otflce of the commissioner of the gênerai land office." On 
July 6, 1882, the N. P. Co. filed a plat of the deflnite location of its Une, 
within the State of Wisconsin, in the office of the commissioner, and in 
September, 1882, had completed such Une. By act of June 3, 1856 (11 Stat. 
20), congress had granted to the state of Wisconsin, In aid of the construc- 
tion of a railroad, certain public lands in that state on each side of the 
road as It should be located, providing that if any lands within such grant 
had been sold or appropriated, other lands, within 15 miles from the road, 
might be selected by the state, subject to the approval of the secretary of 
the interior. The state bestowed this grant upon the S. C. Co. By act of 
May 5, 1864, cougress made a further grant to the state in aid of the con- 
struction of such road. and provided that the indemnlty lands might be 
selected within 20 miles from the Une as definitely located. The state also 
bestowed this grant on the S. C. Co., which adopted a deflnite line^ and 
notice of such bestowal and adoption was given to the secretary of tbe 
v.68F.no.9— 63 
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, ilnterior. On February 28, 1§6.6, the commissioner of the gênerai land office 
djtèc'ted the offlcera of the îo'cal laiid office ta witlihold tbe lands within tlie 
hmits of such grants to the S. O. Co. from sale or location, and sueh lands 
wete withdra-wn aecordingly, Including certain lands more than 15 and less 

. iiati 20 miles frqm the Une of the S. C. Ce, and within the place limits of 
the grdnt to. the N. P. Co.^ as afterwàrds definltely flxedby the location of 
its lihe. Thé rights of thé S. C. Oo. afterwàrds passed to the C. & O. Co. 
whlch In i882 completed the Une, and in 1883 selected, as indemnity lands, 

■ part of the lands so wltbdrawn, within the, limits of the grant to the N. P, 
Co. In l$85,'the C. & O. Co. conveyed such lands to the M. Co. In 1889, 
It ha'clng been ascertained that the grant to the C. & O. Co. was satislled 
without such lands, that company càhcâed its Sélection thereof . The M, 
Co. theh made a Cash ëntry of such lands, which was accepted, without 
regard to a protest made by the N. P. Co. Held, that the réservation of said 
lând? by ;the land department excepted them from the opération of the 
grant ^ the N. P. Co., and that company acquired no right to them, either 
before or after the déflnite location of its Une. 
2. Samb — l'owpR OF Land Dei*artment. 

Held, further, that it was within the power, and was tl:e duty, of the 
land department, even aftèr the passage, of .the aet of July 2, 1864, makiiig 
the grant to the N. P.Co., to reserve for the beneflt of the C. & O. Co. the 
lands neceSsary to satisfy the prlor grant made to it. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Wisconsin. 

This was a suit by the Northern Pacific Railroad Company and 
Thomas F. Oakes, Henry C. Payne, and Henry C. Rouse, its receivers, 
against the Musser Sauntry Land, Logging & Manufacturing Com- 
pany and the Chicago, St. Paul, Minneapolis & Omaha Railway 
Company to quiet the complainants' title to certain lands. The 
circuit court sustained a demurrer to the Mil. Complainants appeal. 
Afflrmed. 

The appellants, complainants below, claim title to the lands in controversy 
under the third section of an act of congress approved July 2, 1864, which, so 
far as it bears upon the questions Involved, is as follows: "Sec. 3. And be it 
further enacted, that there be, and hereby is, granted to the Northern Pacific 
Railroad Company, its successors and assigns, for the purpose of aiding la the 
construction of said railroad and telegraph Une to the Pacific Coast, and to 
secure the safe and speedy transportation of the mails, troops, munitions of 
war and public stores, over the route of said line of railway, every alternate 
section of public land, not minerai, designated by odd numbers, to the amount 
of twenty alternate sections per mile, on each side of said railroad line, as 
said compa,ny may adopt, through the territories of the United States, and ten 
alternate sections of land per mile on each side of said railroad whenever it 
passes through any state, and whenever on the line thereof the United States 
hâve fuU title, not reserved; sold, granted or otherwise appropriated, and free 
from pre-emption, or other clalms or rights, at the time the Une of said road 
is deflnitely fixed, and a plat thereof flled in the office of the commissioner of 
the gênerai land office; and whenever prior to said time, any of said sections 
or parts of sections shall hâve been granted, sold, reserved, occupied by home- 
stead settlers or pre-empted, or otherwise disposed of, other lands shall be 
selected by said company in lieu thereof, under the direction of the secretary 
of the interior, in alternate sections and designated by odd numbers, not more 
than ten miles beyond the limits of said alternate sections: provided, that if 
said route shall be fouud upon the line of any other railroad route to aid in 
the construction of which lands hâve been heretofore granted by tlie United 
States, as far as the routes are upon the same gênerai line, the amount of land 
heretofore granted shall be deducted from the amount granted by this aoi: 
provided further, that the railroad company receiving the préviens land grant 
may assign their interest to said North€irn Pacific Railroad CompaJiy, or may 
consolldate, confedèrate, and associa te with said company upon the terms 



NORTHERN PAC. E. CO. ». MUSSER SAUNTRY LANÛ, LOGGIKG cSt M. CO. 995 

named in the first section of this act." 13 Stat. 367. The Northern Pacifio 
Kailroad Company, hereafter called the "Pacific Company," accepted this grant 
on December 29, 1804. On July 30, 1870, it flxed the gênerai route of its road, 
extending through Wisconsin, withta 20 miles of thé lands in controversy. 
Thereafter it proceeded with the survey and location of its Une, and on July 
6, 1882, definitely flxed that portion of its Une extending opposite thèse lands 
by filing a plat thereof in the oflice of the commissioner of the gênerai land 
ofiiee. Tlie lands in controversy are within the limits of the grant, as deflned 
by the plat of definite location filed July 6, 1882. By September, 1882, the 
Pacific Company had completed the Une of its road coterminous with thèse 
lands; and sueh Une, haviûg been examined by commissioners appointed for 
that purpose by the président, was reported by them to hâve been compibted 
in a good, substantial, and worlcmanlike manner, as required by the act of 
congress; and thereafter, on September 16, 1882, the président approved saiid 
report, and ordered that patents for the lands earned by the construction of 
the road should be Issued to the company. Thèse facts shovir that the legai 
title to thèse lands Is vested in the Pacific Company, if not within the exéep- 
tions enumerated in the grantlng act. Whether thèse lands are within any of 
thèse exceptions dépends upon the foUowlng facts: By an act entitled "An 
act grantlng lands to the state of Wisconsin to aifl in the construction 'of rail- 
roads in said state," approved June 3, 1856 (11 Stat. 20), congress granted to 
that state, for the purpose of aiding in the construction of a ratlroad from 
Madison or Columbus, by way of Portage City, to St. Croix river or lake, bé- 
tween townshlps 25 and 31, and thence to the west ehd of Lake Superlôr and 
to Bayfleld, every alternate section of land designated by odd numbers, for 
six sections in width, on each side of said road. The act further provlded that 
in case it should appear that the United States had, when the Une of said road 
was definitely located, sold any sections or parts thereof granted as afôtesaid. 
or that the right of pre-emption had attached to the same, then it should be 
lawful for any agent or agents to be appointed by the governor of the state to 
sélect, subject to the approval of the secretary of the interior, from the lands 
of the tlnited States nearest to the tier of sections or parts of seCtioiis above 
specified, so much lands, in alternate sections or parts of Sections, as shouffl 
be equal to such lands as the United States had sold or oth^vwise appropri- 
ated, or to which the right ôf pre-emption had attached: provlded that the 
lands so located should in no case be further than 15 miles from the road, 
and selected for and on account of such road. The state accepted this grant, 
and bestowed that portion of it which pertaiued to the Une from the St. 
Croix river or lake to the west end of Lake Superîor and to Bayfield upon the 
St. Croix & Lake Superior Railroad Company. On September 20, 1858, this 
company definitely located the Une of its road between thèse points. The 
lands in controversy did not fall within either the place or indeinnity limits 
as established under this grant. By an act approved May 5, 1864 (13 Stat. OB), 
entitled "An act grantiiig lands to aid in the construction of certain railroads 
in the state of Wisconsin," it is provlded: "Section 1. That there be and is 
hereby granted to the state of Wisconsin, for the purpose of aiding in the 
construction of a raUroad from a point on the St. Croix river or lake, between 
townshlps twenty-five and thirty-one, to the west end of Lakè Superior, and 
from some point on the Une of said railroad, to be selected by said state, to 
Bayfield, every alternate section of public land, designated by odd numbers. 
for ten sections in width on each side of said road, deducting any and ail 
lands that may hâve been granted to the state of Wisconsin for the same 
purpose, by the act of congress of June thiee, eighteen hundred and flfty-six. 
upon the same terms and conditions as are contaiiied in the act granting lands 
to the state of Wisconsin, to aid in the coastructlon of railroads in said state, 
approved Jime three, eighteen hundred and flfty-six. But in case it shall ap- 
pear tliat the United States hâve, when the Une or route of said road is 
definitely fixed, sold, reserved, or othervvise disposed of, any sections or parts 
thereof, granted as aforesaid, or that the right of pre-emption or homestead 
has attached to the same, then it shall be lawful for any agent or agents, to 
be appointed by said company, to sélect, subject to the approval of the sec- 
retary of the interior from the public lands of the United States neârest to 
the tier of sections above specified, as much land in alternate sections or parts 
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ot sections, as shall be equal to such iands as the United States hâve sold oi* 
otherwise appropriated, or to which the riglit of pre-emption or homestead lias 
attached as aforesaid, whlch Iands, (thus selected in lieu of those sold, and to 
wliicli pre-emptioij or homestead right bas attached as aforesaid, togetlier -wiïh 
sections a4fl parts of sections designated by odd numbers as aforesaid, and 
appropriated as aforesaid) shall be held by said state for the use and purpose 
aforesaid: provided, that the Iands to be so located shall in no case be further 
than twenty miles from the Une of the said roads, nor shall such sélection or 
location be made In lieu of Iands receiVed under the said grant of June three, 
elghteen hundred and fifty-six, but such sélection and location may be made 
for the be;iefit of said state, and for the purpose aforesaid, to supply any de- 
flciençy ; under the said grant of June third, elghteen hundred and fifty-six, 
should any. such deficiency exist." The state aeeepted this act March 20, 18(35, 
and on the same dajr conferred ail the Iands, rights, and privilèges granted by 
the àbôve section upon the St. Croix & Lake Superlor Eailroad Company. 
That cpiàpany aeeepted the grant April 22, 18G5, and, by a resolution of its 
executive committee, adopted the Une as already located under the act of 
June 3, 1856, as the llhe of the road under the act of May 5. 1864. On May 5, 
1865, copiés of thèse resolutions, and of the act of the législature of Wisconsin 
conferring this grant lipon ithe St. Croix & Lalie Superior Railroad Company, 
were flièd with the secretary of the Interior. On February 28, 1866, the com- 
mlssloner of the gênerai land office directed the register and receiver of the 
district laid office to withhold the odd-numbered sections within 10 and 20 
miles of said Une, so flxed, from sale or location, pre-emption settlement, or 
homestead entry. This order was recelved and ffied in the district land office 
on Mareli 17, 1866. 

The Iands In controversy Ue within the 20-mile llmlts of this withdrawal, but 
are more than 15 miles from the Une as flxed. The St. Croix & Lake Superlor 
Railroad Company having failed to construct said railroad, the grant to It -was 
declared forfeited to the state. In February, 1882, the appeUee the Chicago, 
St. Paul, , Mlnneapolis & Omaha Railway Company, hereinafter called the 
"Omaha Company," succeeded, under the législation of the state, to the rights 
of the St Croix & Lalie Superior Railroad Company; and during that year it 
completéd, the road past thèse Iands and to the west end of Lalie Superior. 
On May 12, 1883, and June 14, 1883, one W. H. Phipps, as agent for the 
Omaha Company, flled lists for sélection of Indemnity Iands claimed as in- 
uring to said company under said grant, Including, among others, the Iands in 
controversy. Thèse sélections were allowed by the offlcers of the district land 
office, but were never approved by the commissioner of the gênerai land office 
nor by the secretary of the Interior. The governor of the state eaused pateii'cs 
for the Iands in controversy, with other Iands, to be Issued to the Omaha Com- 
pany. In 1885 and 1886 the Omaha Company executed deeds for thèse Iands 
to the grantors of the Musser Sauntry Land, Logging & Manufacturing Com- 
pany, whlch company acquired whatéver interest In thèse Iands was conveyed 
to the Omàha Company by the state. The secretary of the interior having 
completéd the adjustment of the grants made by the acts of 1856 and 1864, it 
was ascertained In 1889 that thèse grants were satisfled without the Iands in 
controversy; and on November 25, 1889, the Omaha Company relinquished 
thèse Iands, with others, and requested that the attempted sélection should be 
caneeled, which canceUation was made in February, 1890. In November, 1889, 
the Musser Sauntry Company, having ascertained that thèse Iands would not 
Inure to the railroad company under the grant, applied to purchase the same, 
under the provisions of an act of congress approved March 3, 1887. The regis- 
ter and receiver of the district land office, disregarding the Pacific Oompany's 
protest, allowed the application, and aeeepted the cash tendered for the Iands. 
In February, 1890, the secretary of the Interior, in a ruling made in the course 
of the adjustment of the Omaha Company's grant, held that the indemnity 
Iands, under the act of May 5, 1864, reserved by order of the commissioner of 
the gênerai land ofllce of February 28, 1866, were, by reason of such réserva- 
tion, excepted from the opération of the grant to the Pacifie Company In tho 
act of July 2, 1864. On December 19, 1890, this ruling was reaffirmed, and la 
still in force. On March 5, 1891, in aceordance with the rulings of the secre- 
tary of the interior, the Musser Sauntry Company made a new application to 
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purchase the lands In controversy, which was allowed; and on May 5, 1891, 
the Musser Sauntry Company was allowed to, and did, make a cash entry of 
thèse lands. The Pacific Company appealed from this allowanee, but, on Oc- 
tober 3, 1892, the commlssloner of the gênerai land office afflrmed it, holding 
that thèse lands were excepted from the opération of the grant to the Pacific 
Company by the withdrawal order of 1866. To the complainants' bill setting 
ont thèse facts, and praying that their tltle to thèse lands might be quieted, 
and that the défendants be enjoined from recelving or accepting patents thefe- 
for from the United States, and from cuttlng and removing the timber there- 
from, the défendants interposed a demurrer, on the ground that the bill did 
not State a case entitling the complainants to any équitable relief. The de- 
murrer was sustalned, and, the complainants electing to stand upon their bill, 
a decree was entered dismissing the same for want of equlty. From this de- 
cree the présent appeal is prosecuted. 

James McNaught and F. M. Dudley, for appellants. 
Thomas Wilson, for appellees. 

Before WOODS and JENKINS, Circuit Judges, and BAKER, 
District Judge. 

After making the foregoing statement, tJie opinion of the court 
was delivered by BAKEE, District Judge. 

The lands in controversy are within the place limits of the Pacifie 
Company's road. The title, therefore, passed to that company, if 
the lands were subject to the opération of the grant made by the 
third section of the act of July 2, 1864. The contention is that 
thèse lands were not subject to the opération of this grant, for 
the reason that they were withdrawn by the land department, in 
February, 1866, in order to satisfy the grant of indemnity lands 
made by the earlier acts of June 3, 1856, and May 5, 1864. Thèse 
lands are within the indemnity, and not within the place, limits of 
the grant to the Omaha Company. The grant to the Pacific Com- 
pany ia of "every alternate section of public lands, * * * to 
the amount of twenty alternate sections per mile on each side 
of said railroad line, as said company may adopt, through the ter- 
ritories of the United States, and ten alternate sections of land 
per mile on each side of said railroad, whenever it passes through 
any state, and whenever on the line thereof the United States 
hâve fuU title, not reserved, sold, granted or otherwise appropriated, 
and free from préemption or other claims or rights, at the time 
the line of said road is definitely flxed, and a plat thereof flled 
in the office of the commissioner of the gênerai land office; and 
whenever prier to said time any of said sections or parts of sections 
shall hâve been granted, sold, reserved, occupied by homestead set- 
tiers, or pre-empted, or otherwise disposed of, other lands shall 
be selected by said company in lieu thereof." The rule that a grant 
by congress does not operate upon lands theretofore lawfully 
reserved, for any purpose whatever, has too often been declared 
to be longer open to discussion. As was observed by the suprême 
court in the case of Railroad Co. v. Forsythe (decided June 3, 1895, 
and not yet officially reportéd) 15 Sup. Ct. 1020, "there can be no 
doubt as to this rule, or as to the fact that lands withdrawn from 
sale by the land department are considered as reserved within its 
terms." The lands in controversy within the indemnity limits of 
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the Omaha Company's road were not granted by the acts of 1856 or 
1864. They were simply withdrawn from sale, pre-emption, or 
homestead entry by the action of the land department, in order that 
the beneficiary of the grant might, in case the full amount of lands 
granted was not found within the place limits, sélect therefrom 
enough to supply the deflciency. Thèse lands, being within the 
indemnity limits of the Omaha Company, might be required to 
satisfy the earlier grant; but not being granted, they were still 
within the disposing power of congress. It has often been held 
that "until sélection was made, the title remained in the govern- 
ment, subject to its disposai at its pleasure." Kansas Pac. R. Co. 
V. Atchison, T. & S. F. R. Co., 112 U. S. 414, 421, 5 Sup. Ct. 208; 
U. S. V. McLaughlin, 127 U. S. 428, 450, 455, 8 Sup. Ct. 1177; 
Wisconsin Cent. R. Co. v. Price Co., 133 U. S. 496, 511, 10 Sup. Ct. 
341; U. S. V. Missouri, K. & T. Ry. Co., 141 U. S. 358, 374, 12 Sup. Ct. 
13. It foUows that, notwithstanding the grant in the acts of 1856 
and 1864 to the Omaha Company, the title to the indemnity lands 
which might be required to supply the deflciency in its place limits 
remained in the government, and was subject to its disposai at its 
pleasure. The congress might, without any violation of the rights 
of the Omaha Company, hâve granted to the Pacific Company ail 
the lands within the indemnity limits of the former company, if 
it had chosen to do so. It is insisted that, as such grant might hâve 
been made, the act of July 2, 1864, ought to be so construed as to 
deny to the land department the power to withdraw any lands which, 
upon the deflnite location of the line of the Pacific Company, might 
be found to be within its place limits, although such withdrawal was 
made in order to satisfy the claims of an earlier grant to indemnity 
lands. The grant in the act of Julj 2, 1864, is a grant in praeseuti. 
Its language is, "that there he, and is hereby granted." The construc- 
tion and effect of such words of grant hâve often been considered 
by the suprême court. In the case of St. Paul & P. R. Co. v. 
Northern Pac. R. Co., 139 U. S. 1, 5, 11 Sup. Ct. 389, Mr. -Justice 
Field, speaking for the court, said: 

"The language of the statute is, 'that there be, and hereby is grauted' to tho 
company every alternate section of the lands designated, which imiilies that 
the property itself Is passed, not any spécial or limited interest in it. ITie 
words also import a transfer of a présent title, not a promise to transfer one 
in the future. The route not being at the time determined, the grant was in 
the nature of a float, and the title did not attach to any spécifie sections until 
they were capable of identification; but, -when once identifled, the title at- 
tached to them as of the date of the grant, except as to such sections as were 
specifically reserved. It Is In this sensé that the grant is termed one in prae- 
sentl; that is to say, it is of that character as to ail lands within the ternis of 
the grant and not reserved from it at the time of the deflnite location of the 
route. This is the construction given to similar grants by this court, where the 
question has been often considered; Indeed, it is so well settled as not to be 
open to discussion. Schulenberg v. Harriman, 21 Wall. 44, 60; Leavenworth, 
Lawrence, etc., R. Co. v. U. S., 92 U. S. 733; Missouri, Kansas, etc., Ky. Co. 
V. Kansas Pac. Ry. Co., 97 U. S. 491; Railroad Co. v. Baldwin, 103 U. S."42(>." 

The foregoing statement of the law was quoted and approved 
in the récent case of U. S. v. Southern Pac. R. Co., 146 U. S. 570, 
593, 13 Sup. Ct. 152. The lands in controversy were reserved, at the 
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time of tKe definite location of the Une of the Pacific Company, 
by an order of the land department made after the passage of the act 
of Jul^ 2, 1864. ïhese lands, having been reserved, were excepted 
ont of the grant as much as if, in a deed, they had been excluded 
from the conveyance by metes and bounds, provîded the reseryation 
was one which the land department had the power to make. The 
true question for décision is, did the land department bave lawful 
authority to reserve, after the passage of the act of July 2, 1864, 
lands which on the definite location of the road were found to be 
within the place limita of the Pacific Company, in order to satisfy 
the claims of an earlier grant to indemnity lands? The act of 
July 2, 1864, contains no limitation in this regard on the power of 
the land department. By excepting out of the grant ail lands 
reserved for any public use, it impliedly recognizes the power of the 
land department to make such réservations. There is no language 
in the act which dénies or limits the authority of the land depart- 
ment to make réservations for public purposes at any time before 
the definite location of the line shall hâve been flxed. What lands 
ought to be reserved in order to satisfy the varions acts of con- 
gress, must, in the nature of things, be left largely to the discrétion 
of this department. It is said that it would lead to monstrous 
injustice if the land department were clothed with such power. 
We see no force in this suggestion. No injustice will be donc to 
the Pacific Company by holding that the land department has 
authority to reserve enough of the public domain to satisfy ail 
earlier grants. In our judgment, that department is invested with 
such authority. A référence to some of the cases will, we think, 
make this apparent. The case of Wolcott v. Des Moines Co., 5 Wall. 
681, is a leading case, and one of the earliest in which the effect of a 
réservation by the land department was considered. On August 
S, 1846, congress granted to the then territory, now state, of lowa, 
for the purpose of aiding it to improve the navigation of the Des 
Moines river from its mouth to the Raccoon Fork, one equal moiety, 
in alternate sections, of the public lands, in a strip flve miles in 
width on each side of said river. In 1856, congress made a grant 
of lands to the state of lowa, in alternate sections, to aid in the 
construction of certain railroads, by which act it was provided, 
"that any and ail lands heretofore reserved to the United States 
by any act of congress, or in any other manner by compétent author- 
ity, for the purpose of aiding in any object whatsoever, be and the 
same are hereby reserved to the United States from the opération 
of this act." It was decided, in the case of Eailroad Co. v. Litchfleld, 
23 How. 66, that the grant of August 8, 1846, did not extend above 
the mouth of the Raccoon Fork. Lands above the mouth of that 
fork had been reserved for the improvement of the navigation of 
the Des Moines river, ôrst by the secretary of the treasury, and after- 
wards by the secretary of the interior. The lands the title to which 
was in controversy were situated above the mouth of the Raccoon 
Fork, and were within the place limits of the grant in aid of the 
raili-oads. It was contended that thèse lands had not been reserved 
by compétent authority; that they were not within the limits of the 
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grant of August 8, 1846; and therefore that the railroad took the 
title to them under the latter grant. This contention was denied, 
the court observing: 

"It bas been argued that thèse lands had not been reserved by compétent 
Authority, and hence that the réservation was nugatory. As we hâve seeu, 
they were reserved from sale for the spécifie purpose of alding in the improve- 
ment of the Des Moines river, first by the secretary of the treasury, when tlie 
land department was under his supervision and control, and again by the sec- 
i-etary of the Interior, after the establishment of this department, to which the 
duties were assigned, and afterwards contlnued by this department, under in- 
structions from the président and cabinet. Besides, if this power was not com- 
pétent, which we thlnk it was eveî- since the establishment of the land depart- 
ment, and which has been exercised down to the présent time, the grant of 8tS 
August, 1846, carried along with it, by necessary implication, not only the 
power, but the duty, of the land office to reserve from sale the lands embraced 
ijj^e grant. Othei-wisp. its obiect might be utterly deieated." 

Se the acts of 1856 and 1864, by necessary implication, carried 
not only the power, but the duty, of the land department, to reserve 
for the beneflt of the Omaha Company the lands necessary to satisfy 
the grant made to it In the case of Kansas Pac. Ey. Co. v. Dun- 
meyer, 113 U. S. 629, 5 Sup. Ot. 566, it was held that, where a home- 
stead right had attached to a tract after the grant, and before the 
time of definite location of a railroad company's line, which home- 
stead was afterwards abandoned, the tract was simply restored to 
the public domain, and did not pass to the railroad company under 
its grant; that the grant only attached to lands which were the 
sùbject of the grant at the time of definite location; and that the 
company had no interest in the question as to what afterwards 
became oî a tract which was not public land at the time the grant 
became flxed. On page 644, 113 U. S., and page 566, 5 Sup. Ct., Mr. 
Justice Miller, in delivering the opinion of the court observed : 

"The right of the homestead having attached to the land, it was excepted out 
of the grant as much as if, in a deed, it had been excluded from the convey- 
anee by metes and bounds." 

This doctrine was aiHrmed in Eailroad Co. v. Whitney, 132 U. S. 
357, 10 Sup. Ct. 112; Land Co. v. Grifley, 143 U. S. 32, 12 Sup. Ct. 
362; Bardon v. Eailroad Co., 145 U. S. 535, 12 Sup. Ct. 856. The 
suprême court has decided, in many cases, that the withdrawal 
by the land department operated to exclude from sale, purchase, 
or pre-emption ail lands embraced in such withdrawal or réservation, 
and that it also operated to exclude from the grant to a railroad com- 
pany ail lands so withdrawn or reserved, for any public purpose 
or use, at the time of the definite location of its line. Bullard v. 
Eailroad Co., 122 U. S. 167, 7 Sup. Ct. 1149; U. S. v. Des Moines Nav. 
& Ey. Ce, 142 U. S. 510, 12 Sup. Ct. 308. In the case last cited it is 
said: 

"The validity of this réservation was sustained in the case of Wolcott v. 
Des Moines Co., 5 Wall. 681. In that case it was held that, even in the ab- 
sence of a command to that elïect in the statute, it was the duty of the offl- 
cers of the land department, immediately upon a grant being made by ccm- 
gress, to reserve from settlement and sale lands within the grant; and that, if 
there was dispute as to its extent, it was the duty to reserve ail lands which, 
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upon elther construction, might become necessary to make good the purposes 
of the grant This ruling as to the power and duty of the offlcers of the land 
department has been foUowed in many cases." 

In the case of Hamblin v. Land Co., 147 U. S. 531, 536, 13 Sup. 
et. 353, it is eaid: 

"A réservation by the interior department, it Is well settled, opérâtes to with- 
draw the land from entry under the pre-emption or homestead laws;" citing 
Wolcott V. Des Moines Ce, 5 Wall. 681; Wolsey v. Chapman, 101 U. S. 755; 
Bullard v. Eailroad Co., 122 U. S. 167, 7 Sup. Ct. 1149; U. S. v. Des Moines 
Nay. & Ry. Ce, 142 U. S. 510, 12 Sup. Ct. 308. 

Thèse cases, and others to the same effect, establish the prin- 
ciple that the land department is invested with authority to with- 
draw or réserve public lands from sale, entry, or grant for the 
purpose of devoting them to some public purpose or use, in pur- 
suance of an act of congress; and that the withdrawal of such 
lands at any time before the title to the lands attach, under a grant, 
by the deflnite location of a railroad Une, excludes them from the 
mass of public lands upon which a législative grant will operate. 
The reason is obvious. Otherwise a later grant might operate to 
defeat or impair the efEect of a prior grant. Whenever congress 
makes a grant of public land in aid of a public improvement, it is 
not to be supposed that it was within the législative intent to 
defeat or impair the fuU effect of the prier grant, unless such pur- 
pose is manifested in plain and unambiguous terms. When public 
lands hâve been segregated from the common mass by an act of 
congress, or by an order of the land department withdrawing them 
from entry or sale, for the accomplishment of some spécifie public 
purpose, it has never been held that such lands were embraced 
■within the opération of a grant in aid of the construction of a rail- 
road, should the order of vrithdrawal afterwards from any cause be 
revoked. Lands so reserved or withdrawn at the time of the deflnite 
location of a railroad line are not embraced within the terms of 
the grant. The grant, though made prior to the réservation, does 
not attach to lands withdrawn to satisfy an earlier grant, for the 
reason that they are excluded therefrom by the clear and explicit 
language of the act of congress. 

It is argued that the fundamental error in the décision of the 
court below is in overlooking the fact that the earlier grant to the 
Omaha Cîompany passed no title to, and made no grant of, the 
indemnity lands. It is true that no title to the indemnity lands could 
vest in the Omaha Company until such lands were located and 
selected, and such location and sélection had been approved by the 
land department. But the earlier grant, while conveying no title 
to the indemnity lands, operated as a covenant or promise by the 
government to convey those lands, which bound it in good faith to 
do no act which would defeat or impair such covenant or promise. 
So far as the Pacific Company is concerned, it has no just ground 
of complaint; for, in reserving thèse lands for the beneflt of the 
earlier grant, the land department has simply done what the 
plighted faith of the government required it to do. While the 
right to thèse indemnity lands rested in covenant or contract, it 
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imposed on the government a strong moral obligation to cause such 
acts to be donc as would protect the just expectations of the Omaha 
Company from disappointment. And although the grant to the 
Pacific Oompanj was one operating in praesenti, still its title did 
uot, and by the express terms of the stitute could not, attach to 
any spécifie lands, until the line of its definite location was flxed, — 
and then only to public lands, not reserved or otherwise appro- 
priated. The lands in controversy, at the time of the definite loca- 
tion of its line, were reserved by compétent authority, for the 
benefit of an earlier grant, and hence were not embraced within 
the opération of the grant to the Pacific Company. We hâve care- 
f ully examined ail the authorities cited by counsel for the appellants. 
and find nothing in conflict with the views hère expressed. The 
conclusion reached makes it unnecessary to consider the other 
questions presented. There is no error in the decree, and it will 
be afBrmed, at the cost of the appellants. 



WALTERS et al. v. WESTERN & A. R. OO. (STBWART, Intervener). 

(Circuit Court, N. D. Georgia. June 1, 1895.) 

No. 358. 
l. Taxation— Exemptions. 

The State of Georgia, being the owner of a railroad, leased tlie same to 
certain persons who were formed into a body corporate and gi-anted im- 
munity from taxation upon the property used for railroad purposes, except 
as to a tax of one-half of 1 per cent, on their net income. Upon the ex- 
piration of the lease, when the property was about to be surrendered back 
to the State, the assets of the company were placed in the hands of re- 
ceivers, to wind up its affairs, who thereafter received and held consid- 
érable amounts of money and other property. Held, that the immunity 
from taxation ceased with the termination of the lease and expiration of 
the charter, and that the property in the recelvers' hands was subject to 
taxation. 

8. Same— PenaijTt— Lachbs. 

Held, further, that, as the recelvers had made no return of the property 
In their hands, the taxing offlcers would not be held barred from enf orcing 
thelr clalm because it was not presented within a period fixed by the court 
for the présentation of claims against the recelvers; but, as they had made 
no application for the payment of the tax, they would not be permitted to 
exact a penalty for delay In payment. 

This was an intervening pétition, flled by A. P. Stewart on behalf 
of the state of Georgia and county of Fulton, and by the city of 
Atlanta, in the cause of William T. Walters against the Western & 
Atlantic Railroad Company, to enforce the payment Of certain taxes 
by the receivers appointed in that cause. The receivers demurred 
to the pétition. 

A. P. Stewart and L. S. Rosser, for intervener. 

Andersen & Colville, for city of Atlanta. 

Payne & Tye, for défendant. 

NEWMAN, District Judge. Taxation is the rule, and immunity 
from taxation is the exception. It is governmental policy that ail 



WALTERS V. WESTERN & A. E. CO. 1003 

property should bear its just proportion of the public burden. Acts 
of the législature exempting property from taxation are strictly con- 
strued, as to the extent of the exemption, in favor of the government 
and against the exemption. The fact that property is in the hands 
of a receiver of a court does not exempt it from taxation. The fore- 
going well-recognized and fundamental rules are stated for the pur- 
pose of applying them to the following state of facts: The state 
of Georgia is the owner of the Western & Atlantic Kailroad, a line 
of road extending from Atlanta to Chattanooga, Tenu. On the 24th 
day of October, 1870, the législature of the state passed an act for 
the lease of this road, and providing for the incorporation of the 
lessees as a body politic, and granting them certain immunities and 
exemptions, among which were, as construed by the suprême court 
of the state, exemption from taxation, except as to a tax of one-half 
of 1 per cent, on their net income; the exemption to be conflned, how- 
ever, to property used for railroad purposes. The lease in pursuance of 
this act was executed on the 27th day of December, 1870, the lessees 
becoming a body coi'porate by the provisions of the act referred to, 
under the name of the Western & Atlantic Railroad Company. The 
road was operated by that company during the lease which, having ex- 
pired on the 27th day of December, 1890, and the property about to 
be surrendered back to the state, on the application to this court, by 
certain shareholders, the assets of the company were placed in the 
hands of receivers, who were to hold such assets and wind up the 
affairs of the company for the beneflt of the creditors and share- 
holders. The receÎTers hâve had in their hands considérable f unds from 
time to time, but hâve not retumed the same for taxation to the 
state, county, or city of Atlanta, in which city the office of the receivers 
is, and where the principal office of the Western & Atlantic Railroad 
Company was located. The state, county of Fulton, and city of At- 
lanta now bring their pétition in this court and ask to be allowed to 
intervene in the equity cause to hâve the amount of the taxes due on 
the funds in the hands of the receivers ascertained, and pray an 
order requiring the receivers to pay the same. To this application 
demurrers hâve been flled by the receivers, and the question before 
the court is on thèse demurrers. The matter for détermination is 
the liability of this property for taxes. The question raised by the 
demurrers, simply stated, is that, the Western & Atlantic Railroad 
Company having been exempt from taxation except on its net in- 
come, and there having been no net income jsince the expiration of 
the lease and its charter, thèse assets are not subject to taxation at 
ail. It is urged that the state, having invited thèse lessees to take 
its property in charge and operate it, and having granted certain im- 
munities in connection with the contract of lease, will not now be 
allowed, before this f und resulting from its opération can go into the 
hands of the shareholders, to subject it to taxation. The same con- 
tention applies, of course, to the county and city as subordinate to 
the state. Applying the well-settled rule that exemptions from taxa- 
tion are strictly construed against the exemption, it is clear that the 
immunity granted in this instance ceased with the termination of 
the lease and the expiration of the charter. It would not be ex- 
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tended beyond its necessary tenus. It is said, however, that where 
the State undertakes to enter into a contract in référence to property 
it descends from its position as a sovereign, and must be treated as 
an individual entering into a contract The authorities cited in 
support of this view refer to exemptions granted where beneflts are 
received by tlie state as considération for the exemption. The lease 
of the Western & Atlantic Eaiiroad Company was for what must 
hâve been treated as a fair rental value of the property, and the ex- 
emption from taxation was the same as that granted to the Central 
Eaiiroad, the Georgia Eaiiroad & Banking Company, and the Maçon 
& Western Eaiiroad, and simply places it on the same footing with 
other railroads in the state. The législature does not seem to hâve 
intended to do more than to treat it like other railroad corporations. 
The lease of the property by the state as the owner thereof, and the 
terms and conditions of the same, was one thing, and as to that, 
doubtless, the state's act and its contract would be considered as 
that of an individual. The exemption from taxation, however, waw 
not the act of the state in its capacity as owner of the property, 
but in its capacity as a sovereign, and no good reason is perceived, 
under the facts of this case, why the exemption should hâve a dif- 
férent construction than that of any other tax exemption. Especially 
is this true when the extent of the exemption was the same as that 
allowed to several other railroad corporations. Construed in this 
way, it appears that the period for which the exemption was granted 
is ended. There is no net income so that the tax of one-half of 1 
per cent, can be collected from that source, and no good reason is 
perceived why the property is not subject to taxation like any other 
property in the state. Certain statutes of the state, as contained in 
the Code of Georgia, hâve been cited in argument. Section 799 is as 
follows : 

"Ail real and personal estate, whether owned by Individnals or corporations, 
résident or nonresident, are liable to taxation, unless speeially exempted." 

Section 803 is in this language: 

"Lands or other property belonging to citlzens of the TJnlted States non rési- 
dent of this state, can not be taxed higher than the property of résidents, but 
ail tie property of such non résidents, whether their property be real or Per- 
sonal, in this state, must pay taxes on the same herein." 

This property, if it is subject to taxation at ail, must be taxed as 
a lump sum in the hands of the receivers. It is not a question, 
such as has been argued, of the taxation of intangible shares in a 
corporation at the résidence of the stockholder, but the question 
in issue, according to thèse pétitions, is of the taxation of material, 
visible property. It is, to a large extent, actual money, as alleged, 
ûeld by the receivers in the state, county, and city claiming the tax. 
It is not différent from any other property in the hands of re- 
ceivers of court, which ail the authorities agrée is subject to taxa- 
tion in the locality where it is held by thèse ofiicers of court. In 
my opinion, thèse receivers should hâve returned this property 
for taxation to the state, county, and city; and, having failed to do 
so, the court will require them to pay such amount as should hâve 
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been paid at the proper time. On the 26tli day of May, 1893, the 
court passed an order with référence to the filing of claims against 
the Western & Atlantic Railroad Company, as follows: 

"It being made to appear to the court that thls cause has been pending in 
this court since the 20th day of December, 1890, and ail parties having claims 
against the défendant hâve had since then to file the sàme, and It being dé- 
sirable to end the litigation and distribute the assets as early as possible, it 
is, upon motion of complainant's solieitor, ordered, adjudged, and decreed that 
ail persons having claims or demands against the late the Western & Atlantic 
Railroad Company, défendant in said cause, Intervene in said cause and file a 
fuU and complète statement of thelr said claims or demands on or before the 
rules day in August, 1893, so that the same may be heard and adjudged. It 
Is further ordered, adjudged, and decreed that ail claims or demands not made 
as provided herein be and the same are barred from participating in any part 
of the assets of said the late the Western & Atlantic Kailroad Company. It Is 
further ordered, adjudged, and decreed that the receivers in said cause cause 
notice to be published for a period of sixty days prior to said rules day ia 
August in some one of the daily papers published in the city of Atlanta." 

It is contended that, under the terms of this order, thèse claims 
for taxes are presented too late. It may be true that the ofQcers 
charged with their collection hâve not been as diligent as they might 
hâve been in presenting their claims for the same to the court, 
yet it is equally true that under the Tiew entertained by the court 
thèse receivers should hâve returned the property for taxation, 
or at least hâve asked the direction of the court in respect to it. 
Offlcers charged with the collection of the state and municipal 
revenue must dépend, to a large extent, upon those whose duty 
it is to make return of the same. Especially is this true as to the 
kind of property in the hands of thèse receivers. Thèse pétitions 
will be entertained, therefore, and the amount of tax due by the 
receivers on the assets in their hands determined. The court will 
not, however, entertain thèse claims for double taxation. The 
pétitions set out that, under the law, persons failing to return 
their property for taxation ia a certain time are subject to double 
taxation. If the attention of the court had been called to this mat- 
ter by proper pétition it would hâve been disposed of long ago, and 
there can be no possible ground, on a pétition presented at this 
late date, to ask for a penalty against thèse receivers. 

An answer has been flled in this case for the complainants in 
the bill, by their solieitor, which it is unnecessary to consider at 
présent, as the case is now heard on démarrer flled by the receivers to 
the pétitions. It does raise questions of fact which will be important 
for considération hereafter as to the extent to which the assets can 
be taxed. This légal question is raised by the answer, that the 
funds in the hands of the receivers is net income, and that the net 
income has already paid its tax from year to year, and should 
not be subject to additional taxation. This position appears un- 
tenable. The company was subject to a tax of onehalf of 1 per 
cent, on its net income during the lease. The lease expired in 1890, 
and this property has been held during thèse years in the hands 
of the receivers, as has been stated, and it seems to be true that 
it is net income or profit, as claimed, arising from the opération of 
the railroad by the company; but it comes back to the same question 
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at last,— that it is property in the hands of receivers of court, as ta 
which there is no exemption if tlie exemption it liad, strictly con- 
strued, ended with the lease. The facts of this case are so peculiar 
and unusual that the décisions which bave been cited hâve been 
of littïe use in determining it It is leff after ail to be con- 
trolled by the gênerai principles stated in the beginning of 
this opinion. Tlie case bas been held up for some time, and doubts 
hâve been entertaihed as to the correct solution of the matter, 
but if this condition of mind still existed it would not justify the 
court in deciding against the right to taxation. The existence of 
the exemption, under ail the authorities, must appear beyond a 
reasonable doubt, to justify its allowance. An extract from the 
opinion of the court in the case of Bank t. Tennessee, 104 U. S. 
493, expresses the well-settled rule on this subject in this way: 

"Tliat statutes împosing restrictions upon the taxing power of the state, ex- 
cept so far as they teud to secure unif oi'mity and equality of assessment, are 
to be strictly construed, is a familiar rule. Against the power nothing is to 
be talion by Inference and presumption. Where a doubt arises as to the ex- 
istence of the restriction, it is to be decided in favor of the state." 

It certainly cannot be said that the right of this property in 
the hands of tjie receivers to be exempt from taxation îs free from 
doubt. The conclusion is that the assets in the hands of thèse 
receivers are subject to taxation, but not to double taxation or 
penalty, and that the order of May 26, 1893, will not be enforced as 
against thèse daims. The demurrer will be overruled except as to^ 
the clainij of double tax. 



NATIÔNAI. FOUNDRY & PIPE WORKS, Limited, v. OCONTO WATER 

CO. étal. 

(District Court, E. D. Wisconsin. July 17, 1895.) 

1. JUDOMBNTS— PrIVIES— StOCKHOLDERS IN COBPOnATION. 

Persons who, at the time of the commencement of a suit against a Cor- 
poration and the rendition of judgment therein, hold, as collatéral security, 
stocli in such corporation, wlilch has been transferred to them on the boolis 
of the corporation, and whp participate actively in the management of such 
corporation, are so far stocliholders as to be privies to the judgment, and 
estopped to attack it in a Collatéral proceeding. 

3. Fedbraij Courts — Following State Décisions— Change of Ruling. 

When a fédéral court has made a décision respecting the rights of parties 
before It in particular property, based on the rulings of the highest court 
of a state as to the interprétation of a statute of such state, and the state 
court afterwards reverses its ruling, it is not the duty of the fédéral court 
to réverse its decisioii as to the rights of the parties in the same property 
in prbceedings Subsequently arising. 

3. Corporations — Ratification of Unauthohizbd Acts — Rights of Third- 
Parties. 

An instrument claimed to be a mortgage was exeeuted on September 
13th by offlcers of a corporation, without authority of the board of direc- 
£ors and without the corporate seal. It was not delivered on that day, but 
on September 15th was ijlaced with a bank which, on that or the next day, 
made an advance of money; On September 15th a mechanic's lien ac'enied 
■■; on ; the property ajleged to be covered by such mortgage. On October 29tli. 
the mortgage was ratifled by the directors and stockholders of the cor- 
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poration, and a formai instrument executed iirider the corporate seal, ante- 
dated to September 13th. Eeld, tJiat sucb mortgage could not operate to 
create a lien superior to the mechanic's lien accruing before the ratification. 

4. SaME— LlABILITY OF StOCKHOLDBRS. 

A corporation was organized in July, 1890, and its stocls subscribed but 
not paid for. In September the corporation agreed with A. and W. that 
its entire stocli should be transf erred to them as collatéral security for mon- 
eys to be advanced. On Octobér 2d certificates of stocli were issued to the 
subscribers, and immedlately transferred by them in blanls to A. and W. 
Soon after, upon request of A. and W., thèse certificates were surrendered 
and new ones issued to A. and W. in thëlr own names, for which they 
gave receipts to the original subscribers stating that sueh stocli was held 
by them as collatéral for moneys to be advanced. A. and W. also subse- 
quently caused the- stubs of théir certificates to be indorsed with mem- 
oranda that the shares were held as collatéral. In January, 1891, the 
original subscribers assigned ail their interest in the stock and in the Com- 
pany to dummies nominated by A. and W., and were thereupon released 
from liability as indorsers on notes given to A. and W. for advances to 
the corporation, which was thereafter actualjy managed and controlled 
by A. and W. Eeld, that A. and W. became by thèse transactions the ab- 
Boluté owners of the stocli, and liable for the amounts unpaid thereon to 
the estent necessary to discharge tlie indebtedness of the corporation. 



Miller, Noyés, Miller & Wahl, for complainanf. 
W. H. Webster, for défendants. 

JENKINS, Circuit Judge. I hâve given due considération to the 
évidence and the able arguments submitted at the hearing. I deem 
it essential only to state as briefly as may be the conclusions to which 
I hâve arrived, without stopping to elaborate the reasons compelling 
thereto. 

First I cannot doubt that Andrews and Whitcomb are concludéd 
by the mechanic's lien decree rendered October 3, 1892, against the 
Oconto Water Company, so far as the détermination of the lien is 
concerned, if that decree ought now to be enforced, — a question sub- 
sequently considered. A judgment is conclusive against the parties 
and privies, unless impeached for fraud or want of jurisdiction. A 
stockholder of a corporation is so far a privy to a judgment against 
the corporation that he cannot attack the judgment in any collatéral 
proceeding. Sanger v. Upton, 91 U. S. 50, 59 ; Graham v. Eaikoad 
Co., 118 U. S. 161, 177, 6 Sup. Ct. 1009; Hawkins v. Glenn, 131 U. S. 
319, 329, 9 Sup. Ct. 739 ; Glenn v. Liggett, 135 U. S. 533, U2, 10 Sup. Ct. 
867; Chicago & A. Bridge Co. v. Anglo- American Packing & Pro- 
vision Co., 46 Fed. 584, 587; Bennett v. Glenn, 8 U. S. App. 419, 5 
C. C. A. 353, 55 Fed. 956. Garland and Todd, who held $99,700 of 
the capital stock out of a total of |100,000 of capital, transferred 
their stock to Andrews and Whitcomb as collatéral security. This 
stock was surrendered to the company and, at the request of An- 
drews and Whitcomb, new certiiicates for a like amount of stock 
were issued to them on the 18th day of October, 1890. Such stock 
has since stood and now stands in their names. The mechanic's lien 
suit was brought on the 30th dây of January, 1891. At thé com- 
mencement of and during the pendency of that suit, not only were 
Andrews and Whitcomb the holders oif the stock standing in their 
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names on the booka of the company, but they actually controllea the 
business oftbe corporation; As àppears by the letter book of the 
coitipttny, bffered in évidence, Mr. Andrews conducted the correspond- 
ence, — sometimes in his own name, sometimes in the name of the 
corporation. It is true they held liis stock ail this time as collat- 
éral security, but it is also true that they actually participated in, 
and in fact controlled, the policy and opérations of the company at 
and after the commencement of the suit. The employment of coun- 
sel to défend that suit, if net actually authorized by them, could not, 
under the circumstances, hâve been unknov^'n to them and unap- 
proved by them. Counsel defending that suit was at the time, and 
since has been, the counsel of Andrews and Whitcomb. Holding 
the stock, although as collatéral security, coupled with the active 
management of the affairs of the corporation, in my judgment, con- 
stitute them stockholders, so far as to conclude them by the judg- 
ment rendered against the company. They are not in a position to 
attack that judgment collaterally. The case of Hassall v, Wilcox, 
130 U. S. 493, 9 Sup. Ct. 590, is not in conflict. That was a case of 
bondholders, not of stockholders. In such case no like privity exista 
upon which to rest the conclusiveness of the judgment. 

Second. In National Foundry & Pipe Works v. Oconto Water Go., 
52 Fed 43, afiBrmed, upon appeal, 7 C. O. A. 603, 59 Fed. 19, in- 
volving the mechanic's lien claim hère asserted, this court held that 
under the law of Wisconsin a mechanic's lien existed for the mate- 
rials furnished the Oconto Water Company in the construction of its 
plant. Since the afarmance of that decree by the circuit court of 
appeals, the suprême court of Wisconsin, in the case of Chapman 
Valre Manuf'g Co. v. Oconto Water Co., 60 N. W. 1004, with respect 
to the construction of the plant in question, has held that no me- 
chanic's lien existe under the laws of Wisconsin for labor and sup- 
plies furnished a quasi public corporation furnishing water supply 
to the public. This décision reverses the former holdings of that 
court referred to in the opinion of this court reported in 52 Fed. 43, 
and in conformity to which holdings that décision was made, and 
changes the public policy of the state in respect to the application 
of the mechanic's lien law to a quasi public corporation. The ques- 
tion is therefore sharply presented whether this court should, in re- 
gard to this particular property, in respect to which it has deter- 
mined that a lien exists, recède from its position in déférence to 
the changea position of the suprême court of Wisconsin, and should 
f ollow its latest holdings. It is without question the duty of the fédéral 
court to avoid conflict with the well-settled décisions of the state 
courts, and they will lean towards an agreement of views if the ques- 
tion is balanced with doubt; but where, at the time of a décision by a 
fédéral court, there has been no settled construction by the suprême 
court of a state of aistatuteof that state, the dutyis devolved upon the 
fédéral court to détermine that question independently, and a fédéral 
court is not called upon in such a case to reverse its judgment in that 
case because the suprême court of the state has subsequently reached 
a différent conclusion. It is much more the duty of a fédéral court 
to stand by its judgment when, as hère, the décision of this court was 
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founded upon the construction placed by the suprême court of the 
State upon this very statute, applying it to public corporations by a 
séries of décisions covering a period of nearly 30 years, declaring it 
to be the public policy of the state that the mechanic's lien law should 
extend to and include the property whether of public or private cor- 
porations, except property owned by a municipal subdivision of the 
state. Hill v. Railroad Co., 11 Wis. 215; Purtell v. Forge & Boit 
Co., 74 Wis. 132, 42 N. W. 265. It cannot be doubted that thèse 
cases are in fact, although not in terms, overruled by the décisions 
ref erred to and by the principles asserted in Chicago, M. & St. P. Ey. Co. 
V. City of Milwaukee (Wis.) 62 N. W. 417, 419, 420. It is, of course, com- 
pétent for the suprême court of the state to recède from its former 
ruiings, and to establish a différent policy for the state. It will 
doubtless be proper for this court, in any case hereafter arising, 
where rights hâve accrued subséquent to the last décision of the 
suprême court of the state upon the question, to give due considér- 
ation to the later ruiings of that tribunal. But, with respect to the 
rights hère involved, which had accrued before and had been deter- 
mined by this court prior to thèse later décisions, I can. only say in 
the language of the suprême court of the United States, that : 

"It can hardiy be contended that the fédéral court was to walt for the state 
courts to décide the merits of the controversy, and then simply reglster their 
décision, or that the judgment of the circuit court should be reversed merely 
because the state court bas since adopted a différent view. If we could see 
fair and reasonable ground to acquiesce in that view we should gladly do so, 
but in the exercise of that independent judgment which it is our duty to ap- 
ply to the case, we are forced to a différent conclusion." Burgess v. Sàigman, 
107 U. S. 20, 35, 2 Sup. Ct. 10. 

I am therefore constrained to the conclusion that it is my duty in 
thie case to adhère to my former décision, to the effect that the com- 
plainant and R. D. Wood & Co. were entitled to mechanics' liens upon 
this property. 

Third. The instrument claimed to be a mortgage, under which An- 
drews and Whitcomb assert their right, is dated September 13, 1890, 
signed by Garland as président and Todd as secretary of the Ôconto 
Water Company. Its exécution veas not authorized by the board of 
directors, nor was the instrument sealed with the seal of the Com- 
pany. It was not delivered on that day, but was placed with the 
bank on the 15th, on which or on the subséquent day an advance of 
money was made by the bank on a draft of Andrews and Whitcomb 
on Maine, which was paid by the latter some few days thereafter. 
The 1 5th of September was the date that the mechanic's lien accrued 
upon the property, as decreed in favor of the complainant and B. D. 
Wood & Co., although it appears from the stipulation flied that the 
flrst delivery of material to the Oconto Water Company was on the 
8th of September. This instrument of mortgage, executed by Gar- 
land, was formally ratified at a meeting of tiie stockholders of the 
Company on the 29th of October, 1890, and by the board of directors 
of the Company on the same day, and at that time the formai contract 
or mortgage was executed by the officers of and under the seal of 
the Company, but antedated to September 13th. Assuming this in- 
strument to cover ail the property of the company, it could not oper- 
v.68F.no.9— 64 
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ate to create a superior lien as against creditors whose rights acerued 
prior to such ratification. It is said in Cook v. Tullis, 18 Wall. 332, 
338: 

"The gênerai rule as to the effect of a ratification by one of the unauthor- 
ized act of another, respecting the property of the former, is well settled. The 
ratification opérâtes upon the act ratlfied preclsely as thouffh authority to do 
the act had been previously glven, except where the rights of third parties 
hâve interv'ened between the act and the ratification. The rétroactive eflicaey 
of the ratification Is subject to thls qualification: The Intervening rights of 
third persons cannot be defeated by the ratification. In other words, It Is es- 
sentlal that the party ratlfying should be able, not merely to do the act ratlfied 
at the time the act was done, but also at the time the ratification was made." 

See, also, Galloway v. Hamilton, 68 Wis. 651, 32 N. W. 636. 

I therefore conclude that the liens of the complainant and of 
R. D. Wood & Co. are superior and paramount to any rights of 
Andrews and Whitcomb in the property, that their judgments are 
valid and effectuai, and should be enforced. 

Fourth. An interesting question to be determined is whether, 
under the circumstances disclosed by the évidence, Andrews and 
Whitcomb are liable to the creditors of the corporation as stockhold- 
ers of the company. It is essential that the facts should be precisely 
stated, with a view to a correct application of the law to the case 
in hand. At the organization of the company in July, 1890, its 
entire capital stock was subscribed for as follows: By C. G. Gar- 
land, 990 shares; by F. H. Todd, 7 shares; by F. B. Barnes, J. W. 
McOabe and W. E. Krippene, 1 share each. Certiflcates of stock 
were issued to thèse parties, respectiyely, on the Ist and 2d days 
of October, 1890. It may be fairly said that none of this stock was 
actually paid for by parties subscribing, and that they were sever- 
ally liable to the company and its creditors for the amount of their 
respective subscriptions. By the mémorandum contract of the 
13th day of Septémber it was agreed by the company that the entire 
$100,000 of stock should be transferred to Andrews and Whitcomb 
as collatéral security for the money to be advanced. ; On the 2d day 
of October, 1890, Garland sent to Andrews and Whitcomb the cer- 
tiflcates issued to himself and to Todd, transferred in blank, and 
promised to remit the three certiflcates for one share each within a 
few days, unless Andrews and Whitcomb should prefer that they 
should be retained by Garland. On the 7th day of October Andrews 
and Whitcomb returned the certiflcates, requiring that the stock 
should be transferred to themselves upon the books of the company. 
On the 18th da,y of October, 1890, Garland surrendered those cer- 
tiflcates, and the company issued certiflcates for 97 shares to An- 
drews and Whitcomb, and Garland f orwarded the certiflcates to 
them. On the 22d day of October, 1890, Andréas and Whitcomb 
executed to Garland a receipt therefor, acknowledging the receipt 
from Garland individually of certiflcates representing 997 shares 
of the capital stock of the company, and stating that such stock was 
held as collatéral to secure the payment of ail moneys which may be 
advanced under contract, Exhibit A thereto attached, which con- 
tract was like the mémorandum agreement of Septémber 13th. On 
the 20th day of December, 1890, at the request of Andrews and 
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Whitcomb, the secretary of the company indorsed upon tlie appro- 
priate stnbs of the stock book memoranda that the shares of stock 
represented were owned by Garland, and issued to Andrews and 
Whitcomb merely as collateraK On January 12, 1891, Andrews and 
Whitcomb being dissatisfied with Garland's management of the com- 
pany declined to arrange for the advance of any further f unds unless 
his connection was severed, and it was arranged that Garland 
should resign as président and as director of the company and assign 
ail of his interest in the stock and ail his interest of every kind 
in the company to one George W. Sturtevant, in considération of 
which Andrews and Whitcomb released Garland from liability as 
indorser upon the notes given them by the Oconto Water Company 
to the amount of |40,000 for so much money loaned the company. 
At the same time Wheeler, Elkins, and Todd, who had on October 
15, 1890, respectively, become the transférées of the shares of stock 
issued to Barnes, McOabe, and Krippene of one share each, assigned 
their respective shares of stock as follows: Wheeler assigned to 
the défendant Whitcomb, Elkins assigned to S. W. Ford, and Todd 
assigned to the défendant Andrews. Neither Sturtevant nor Ford 
paid any considération for the stock. They were mère dummies in 
the enterprise, acting in the interest of Andrews and Whitcomb, 
and the transfer was made to give the latter full control of the man- 
agement of the corporation, which they thereafter exercised. By 
this transaction Andrews and Whitcomb became the absolute own- 
ers of the stock. The transfer to Sturtevant was not recorded upon 
the books of the company, although he appears by the minutes to 
hâve acted at the meetings as the holder of the 990 shares of stock, 
but in fact acted as the dummy and agent of Andrews and Whit- 
comb. 

It bas been repeatedly held that the transférée of stock who causes 
the transfer to be made to himself on the books of a corporation, 
although he holds it merely as collatéral security for a debt of his 
transférer, is liable for unpaid balances thereon due to the company 
or to the creditors of the companv. Pullman v. Upton, 96 U. S. 328; 
Bank v. Case, 99 U. S. 631; Sleeper v. Goodwin, 67 Wis. 592, 31 N. W. 
335. But it is said hère that the company itself pledged this stock 
to Andrews and Whitcomb for a debt by the company to them. It 
is true that by the agreement dated September 13th, the company 
undertook to make immédiate transfer in trust to Andrews and 
Whitcomb of its entire capital stock as collatéral. The true read- 
ing of that agreement, judged in the light of the subséquent conduct 
of the parties, is that the company agreed to procure the subscribers 
to transfer to Andrews and Whitcomb ail the stock of the company. 
Andrews and Whitcomb took the stock, not from the company, but 
from the stock subscribers holding it. They required for their pro- 
tection against the creditors of the stockholders an absolute trans- 
fer of the stock on the stock book of the company, but they were 
careful afterwards to hâve it recognized that they held that stock 
merely as collatéral, and that Garland and Todd owned the stock 
subject to the debt for which it was pledged. 

If the case rested hère, there might be reason to uphold the con- 
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tiention that the authorities cîted, holding liability of the pledgee 
of the stock, are distinguishable from the case in hand. In those 
cases the pledgees received their stock directly from the stockhold- 
ers, and as collatéral to the debt due by the stockholdérs. Hère the 
stock was caused to be transferred by the company as collatéral to 
a liability of the company, the stockholdérs acquiescing to enable 
the company to keep its obligation. Creditors stand in the right of 
the corporation, and they can only enforce the obligation of the 
stockholder where the corporation could do so. This I think is the 
extent to which the case of Burgess v. Seligman, 107 U. S. 20, 2 
Sup. et. 10, has gone. The whole discussion there was whether per- 
sons to whom a corporation pledges its stock as collatéral were with- 
in the exemption of the statute of Missouri which provided that: 

"No person holding stock In any such company as exécuter, admlnlstrator, 
gwardlan, or trustée, and no perscn holding such stock as collatéral security, 
shall be personally subjeet to any liability as a stockholder of such company; 
but the person pledging such stock shall be considered as holding the same, 
and shall be liable as a stockholder accordingly, and the estate and funds in 
the hands of the executor, admlnlstrator, guardlan, or trustée shall be liable, 
in like manner and to the same extent, as the testator or intestate, or the 
ward or person interested in such funds, would hâve been if he had been llv- 
ing and compétent to aet, and held the stock in his own name." 1 Wag. St. 
c. 87, art. 2, § 9. 

The court held that the case was within the exemption of the stat- 
ute, notwithstanding the suprême court of Missouri, after the dé- 
cision of the case in the court below, had taken a contrary view. 
It will be obserTed that the statute there under considération care- 
fully provided that the liability to creditors should remain some- 
where, and that the holder of the stock merely as collatéral should 
not be held. There the corporation pledged its unissued and un- 
subscribed stock; hère the company caused to be pledged stock 
issued to subscribers. There the corporation had no recourse to 
subscribers; hère it had. One of the reasons assigned for holding 
the transférée of stock liable is "that the creditors of the bankrupt 
company are entitled to the whole capital of the bankrupt as a f und 
for the payment of the debts due them. This they cannot hâve if 
the transférée of the shares is not responsible for whatever remains 
unpaid upon his share, for by the transfer on the books of the cor- 
poration the former owner is discharged." Pullman v. Upton, supra. 
Hère Garland and the other original owners of the stock had simply 
consented to the transfer of their stock as collatéral. Under the 
Missouri statute they would be, in law, the owners of it, subjeet only 
to the equities of Andrews and Whitcomb, and would remain liable 
to the company for whatever was unpaid upon that stock, notwith- 
standing its transfer. By the transaction of January 12, 1891, Gar- 
land and the others conveyed their équitable interest in that stock 
in fact to Andrews and Whitcomb, although nominally to Sturte- 
vant and others. The use of the names of Sturtevant and Todd was 
a mère makeshift, the whole purposè of the transaction being, in 
considération of the release of Garland from his indorsement and 
of his résignation as président and director, to put absolutely in An- 
drews and Whitcomb the ownership of that stock. The transfer 
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was impressed with a secret trust in favorof Andrewsand Whitcomb. 
A stockholder cannot escape liability by the use of the name of a 
dummy. Aultmaii's Appeal, 98 Pa. St. 505; Eoman v. Fry, 5 J. J. 
Marsh. 634. That such was the transaction is manifest from the 
fact that Andrews and Whitcomb thereafter took actual manage- 
ment and control of the corporation. I think, therefore, that by 
that transaction they became the absolute owners of the stock, and 
with it took upon themselves the liability which the law imposes 
upon such owners, eren if, as is not the case, a statuts like that of 
the state of Missouri obtained in the state of Wisconsin. 

In Pullman v. Upton, supra, it was asserted that, by the transfer 
upon the books of the corporation "the former owner is discharged." 
If this be correct, in the absence of any statute like that of Missouri, 
Garland and his co-subscribers were discharged from liability to 
stockholders upon transfer of their stock to Andrews and Whit- 
comb, and unless the latter be liable the recourse of creditors would 
be gone, — a resuit which the law would not favor. But, when Gar- 
lajod and Todd subsequently dispossessed themselves of ail interest 
in the stock and property of the company, nominally to Sturtevant 
but actually to Andrews and Whitcomb, the latter became the abso- 
lute owners of the stock standing in their names upon the books 
of the company, and with such absolute ownership assumed the lia- 
bility to creditors which the law imposes upon such ownership, if 
they were not primarily liable as holders of the stock as collatéral 
security. I conclude, therefore, that Andrews and Whitcomb are 
liable for ail unpaid amounts upon the stock standing in their name, 
so far as may be necessary to discharge the indebtedness of the 
company. 

Fifth. I am of opinion that the instruments executed by the com- 
pany to Andrews and Whitcomb were made in good faith and for a 
valuable considération, — ^that they were not withheld from record 
by their procurement, nor with their consent, nor in fraud of credit- 
ors. I need not enter into discussion of the vexed question of what 
passed to Andrewa and Whitcomb under thèse instruments, because 
the conclusions heretofore suggested furnish the complainant and 
the intervening creditors an adéquate remedy, and render any dé- 
cision of that subject unnecessary and perhaps unprofltable. I 
shall assume for the purposes of the decree that the instrument 
conyeying the franchise also conveyed the plant. 

Sixth. The bonds issued are, in accordance with the préviens rul 
ing upon a motion for injunction, and in accordance with the dé- 
cision of the suprême court of the state, held to be void, and they 
should be delivered up to be canceled. 

Seventh. I need not décide the question whether Andrews and 
Whitcomb are entitled in equity to any priority over the lien of the 
complainant and R. D. Wood & Co. by reason of their subséquent 
advances for the completion of the plant. That question passes out 
of the case upon the holding of their personal responsibility, and 
under the decree that must necessarily be entered upon the con- 
clusions which I hâve reached. 
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THE SBGURANOA. 
GUIMARAES et al. v. PROOKEDS OF THE SBGURANCA. 
(District Court, S. D. New York. May 2, lS9b.) 

NONDELIVERT OP OlL CARGO— LeAKAGB—LiQHTBRAQB—ShIPPEK'S RiSK — GOV- 
ERNMENT CosTQDT — Consignbe's Laohes — CCSTOM HousB Rbport NOT 
Evidence. 

Five thousand cases of oil were deliverable at Rio in lighters at ship- 
per's risk; the local régulations required it to be put in the custody of cus- 
toms offlcers till the duties VFere" pald. The consignées, though duly noti- 
fied of the ship's delivery in lighters to the customs authorities, delayed for 
nine weeks to pay the duties and take the oil ashore, and then claimed non- 
delivery of 1,132 cases, and loss and damage to other cases. ïhe ship 
proved delivery into lighters and to the government officers of ail the oil 
save 102 cases broken: Reld, that the delivery to the offlcers in lighters 
was a good delivery, and that the ship was responsible only for loss by 
breakage and from leakage for a reasonable time in which to pay the 
duties and land the goods; that the custom house report of missing cases 
nine weeks after, was not compétent évidence of nondelivery; and that 
upon the whole évidence a loss of 250 cases only was chargeable agalnst 
the ship. 

This was a libel by Zelmira de Castro Guimaraes, and others, 
against the proceeds of the steamship Seguranca, to recover for 
alleged loss and damage upon a consignnient of oil in cases. 

Cary & Whitridge and W. P. Butler, for petitioners. 

Carter & Ledyard and E. L. Baylies, for mortgagee of steamer. 

BEbWN, District Judge. The above libel was filed against the 
proceeds of the steamer Seguranca deposited in the registry of this 
court, for the recovery of an alleged loss and damage of part of a 
consignment of 5,000 cases of oil shipped from New York to Rio on 
board the Seguranca in January, 1893. The claim is contested by 
the Atlantic Trust Company, a mortgagee of the vessel, which claims 
the proceeds in the registry. 

The pétition allèges the nondelivery of 1,132 cases out of the 5,000 j 
that 1,005 other cases were damaged, so that a part of contents was 
lost; and that 209 cans were delivered without the wooden cases 
which should hâve inclosed them. 

The steamer arrived at Rio in February, and owing to her draft 
of water, her cargo had to be discharged by lighters. The cases of 
oil being inflammable, were required, under the local authority, to 
be delivered at the government warehouses, unless at once removed 
and the duties paid. The twelfth clause of the bill of lading for 
the oil in question provided, that it should be "lightered ashore at 
shipper's risk, but at company's expense, provided it did not lie in 
lighters or hulks for longer than 48 hours after it is discharged into 
said lighters, and for demurrage thereafter." The oil was aU dis- 
charged from the ship into lighters by the 24th of February; and 
there is gênerai testimony on behalf of the ship from those who took 
part in the delivery, and superintended it, that ail the oil was 
delivered into the lighters in accordance with the manifeet, and that 
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only 102 cases were broken, and that some were so injured that the 
tin cans were sent without being inclosed in wooden cases. 

The lighters were small boats, about 35 feet in length, whicb were 
towed by tugs procured by the steamer, and put in charge of the 
government customs officôrs at the Eegistro or Trepeche, as required 
by the local régulations for such cargo. ÎJo men were on board 
the lighters, either during transportation, or when lef t at the Eegistro 
or Trepeche; but the boats remained in sole charge and control of 
the govemment officers until the duties were paid and the goods 
landed. Before the discharge of the cargo, the petitioners, as well 
as other consignées of the cargo, had been notifled by the officers of 
the vessel of the arrivai of the ship, with the request that they 
should receive the goods at once. On February 28, a letter was sent 
by Mr. Burt, the ship's agent, to the petitioners, calling attention to 
the fact that the lighters were already on demurrage for their failure 
to unload. The oil was allowed to remain by the petitioners in the 
care of the customs authorities for about nine weeks until the 29th 
of April, when it was discharged from the lighters; and at that time, 
as is alleged by the petitioners, the loss and damage were as above 
stated. 

1. I am of the opinion that the évidence in favor of the petitioners 
is not sufficient to show nondelivery of the 1,132 cases. Under the 
peculiar circumstances of this cargo, and the régulations and customs 
of the port of Rio, and the provisions of the biU of lading, I think 
the ship is responsible only for a good delivery into the lighters, and 
to the customs authorities. But aside from this considération, and 
saying nothing of the interval of nine weeks whieh elapsed between 
the discharge of the cargo by the ship into the lighters, and the 
discharge on shore imder the customs authorities, there is no com- 
pétent légal évidence showing that there was any shortage in the 
number of cases flnally delivered on shore, except the 102 cases above 
referred to. No witness for the petitioners is produced who tallied 
or counted the cases received. The testimony of Mr. Carregal rests 
entirely on an alleged account rendered by the customs authorities 
of the amount discharged on shore; while that account is not pro- 
^iuced, and the customs officers, whose testimony was sought to be 
taken by commission, refused to testify. The testimony of Mr. Carre- 
gal, upon cross-examination, shows that his previous statements were 
hearsay only. The only count which the petitioners' clerk DoerzapfE 
testifled to, is a count of 209 empty tins, placed in a lot by themselves. 
As against the gênerai testimony for the ship of a discharge, in 
good order, in accordance with the manifest, except 102 cases, the 
burden of proof to show shortage was on the petitioners. 

2. As respects the 1,005 alleged to be damaged, Doerzapff testifies 
that "a count of them by weight by the customs authorities made of 
that lot 287 cases empty." Allowing thia statement as évidence, 
it would show that the loss on the 1,005 cases was équivalent to a loss 
of 287 cases of oil, besides the 209 empty cans before referred to. 
Thèse two items spoken of by Doerzapff would embrace the 102 cases 
(204 cans) referred to by the ship's officers. 
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If the ship, therefore, was responsible for the condition of tlie cil 
at the time when it was discliarged frona the custom house, the 
petitioners would be entitled to recover for 287 cases and 209 cans. 
But as the bill of lading expressly provided that the lighterage should 
be "at shipper's risk," and evidently contemplated the removal of 
the cases within two days after they were placed on the lighters, and 
as they were nevertheless suffered by the consignées to remain upon 
the lighters for upwards of nine weeks in open boats, some of the 
cases in a leaking condition, wholly exposed to the weather and to 
the corrosion of sait water and rain water, which Mr. Burt's testi- 
mony proves must hare injuriously afEected them, any loss or damage 
that may hâve been suffered through thèse causes during this extra- 
ordinary, and apparently inexcusable, delay by the consignées, cannot 
be charged upon the ship, since the latter had no control over the 
custody or delivery, and the exception of "lighterage at shipper's 
risk" must include ail damage or loss while on the lighters without 
the ship's fault. As I hâve already said, so far as the direct testi- 
mony goes, there is no évidence that the cargo was delivered upon 
the lighters in a bad condition beyond the 102 cases, as testifled to 
by the ship's ofiScers; and beyond this, no fault on the ship's part is 
shown. Supposing that some of the caoas were leaking at the time 
when put upon the lighters, still the extraordinary delay by the con- 
signées in subsequently entering and receiving their goods was at 
their risk; and no continuance of leakage could be charged upon the 
ship after the lapse of a reasonable time for the petitioners to get 
the goods from the lighters through the custom house authorities. 
The évidence, as I understand it, shows that the ship had no power 
whatsoever over the final delivery; and under the terms of the bill of 
lading, therefore, the ship was not responsible for what happened 
upon the lighters from such delay, whether caused by the custom 
house authorities, or purely by the confessed inactivity of the peti- 
tioners themselves. 

Thera are no definite data in the évidence for determining with 
précision how much of the loss of 287 cases of oil in quantity, should 
be charged to the ship, and how much to the petitioners' delay. What- 
ever damage was done on board of the steamer, or during the dis- 
charge into the lighters by the stevedore employed by the ship, 
must be charged against the steamer, as well also as such additional 
loss of oU as would arise after the discharge upon the lighters by 
leakage, through the previous damage to the cases until the lapse 
of a reasonable time for the receipt of the goods by the consignées 
from the custom house authorities. Upon the whole testimony, the 
best estimate and allowance I can make for the leakage and loss 
chargeable to the ship, is for 500 cans, i. e., 250 cases, the value of 
which was fl.25 per case, for which, with interest from April 29, 1893, 
the petitioners may enter a decree, with costs. 



THE ROBERT HADDEN. 1017 

THB ROBERT HADDEN. 

THE MATTIB NEWMAN. 

MAYOR, ETC., OF CITY OF NEW YORK T. THB ROBERT HADDEN étal. 

(District Couit, S. D. New York. April 26, 1895.) 

Damages bt Collision— City Vbssel — Advertisbd Bids. 

The cîty's vessel being damaged by collision, blds for the repairs were 
advertlsed for, as requlred by the state law, and the clty accepted the one 
bld offered, and elaimed that amount as the measure of damages. Upon 
a hearing before a commlssloner, he found the actual damage to be much 
less than the amount pald mider the accepted bld. Held, that the reasonable 
cost of the repairs was the raie of damages, and not the amount pald; 
especially, as there appeared to be négligence in the clty officers In not pro- 
curlng surveys on notice, as usual, nor ascertalnlng the probable damages 
before acceptlng the bld. 

This was a libel by the mayor, etc., of the city of New York, against 
the steam tug Eobert Hadden and the schooner Mattie Newman to 
recover damages resulting from a collision. 

William H. Clark, C!orp. Counsel, and James M. Ward, Asst. Corp. 
Counsel, for libelant. 

Wing, Shoudy & Putnam and C. M. Hough, for the Robert Hadden. 
Alexander & Ash, for the Mattie Newman. 

BROWN, District Judge. The libelant's vessel, Havemeyer, hav- 
ing been damaged through the fault of the respondent's tug, the dam- 
ages hâve been assessed by the commissioner, to whom it was re- 
ferred, at the sum of |1,785, with interest. Exceptions hâve been 
taken to the report, because the commissioner allowed for the repairs 
of the Havemeyer a less sum than was paid by the city upon the 
contract awarded by it to the lowest bidder for doing the repairs, 
according to the law governing the city upon expenditures in excess 
of $1,000; and also because certain wages of the men on board the 
Havemeyer while she was laid up for repairs, were not allowed, nor 
any demurrage. 

The commissioner, in his opinion, has carefuUy treated each of 
thèse claims, and I concur in the resuit at which he arrives. As 
respects the last two items, the évidence shows that the city has not 
sustained any pecuniary loss in thèse respects through the accident. 
As to the first item, the cost of repairs, the court, on the trial of 
the cause, admitted proof of the advertisement and award of the con- 
tract for doing the repairs pursuant to the law governing the cor- 
poration, and held them suffi cient as prima facie évidence of the li- 
belant's damage. Upon the référence before the commissioner vari- 
ous witnesses hâve been examined on this subject, and the weight 
of proof seems to me to sustain the commissioner's report, that the 
Havemeyer was damaged to the extent of $1,785 only, and not in 
the sum of $2,864, the amount of the single bid offered for doing the 
repairs, and which bid the city accepted, and paid. Assuming the 
actual damage to the Havemeyer to be the former sum only as the 
reasonable cost of doing the repairs, if in conséquence of the law 
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governing tlie corporation the city was obliged to accept the single 
bid offered, although I db ùot understand that the city is ever bound 
to accept an excessive bid, still the additional amount paid, over a 
fair award for the damage actually inflicted, is not a loss occasioned 
by the act of thie respondents, but a loss arising iricidentally to the 
city through the contract System imposed on it by law. If that 
mode of securing work to be done for the city is deemed best for 
the city's interests in the long run, it cannot change the rule of law 
in admiralty causes, nôr impose a rule of damages différent from 
that which applies as regards ail other suitors. In this case, more- 
over, there would seem to hâve been neglect in the city officers, in 
not procnring surveys on notice to the défendant as usual, and in 
not making the customary efforts to ascertain the probable actual 
damage before accepting the bid. 

Exceptions overruled and report conflrmed. 



THE DORIAN. 

MONTVBT et al. y. THE DORIAN. 

(District Court, S. D. New York. March 28, 1895.) 

CoLiiisiON— Steam and Sail— Opposite Courses— Contkadiction as to lights 
— Nbiïhkb Stoky Crédible — Inattention — Bad Lookotjt — Change of 

COTJBSB— CliOSB SHAVING. 

The schooner S. golng west, and the steamer D. going east, in a clear 
ûight came In collision in Long Island Sound, N. W. from Eaton's Point 
Ught Thelr proper courses were opposite, and the S. had a fair wind. Each 
charged the other with sheering to the south just before collision, when on 
courses to clear by 500 to 1,000 feet. The testimony as to the lights seen, 
and those exhibited to the other, was irreconcilable. The D. claimed that 
she turned to the south sufflciently to avoid collision when at a reasonable 
distance from the S. The master of the S. made a certain mistake in one 
particular as to hls change of course, upon which fabrication of testimony 
was charged. Upon an analysis of the évidence as to the navigation, held: 
(1) That for some minutes before collision the vessels' courses were within 
one-half point of opposite, and nearly head and head; (2) that no attention 
was given to the schooner by the D. until less than a minute before col- 
lision, when she changed 1^^ points more to the southward; (3) that the 
master of the schooner incorrectly located the S. on hls starboard bow, 
from viewing her from the starboard side of bis own vessel, and changed 
his course to the south at about the same time the D. changed; (4) that 
the S. was in fault for the latter change, and the D. in fault for inattention 
and bad lookout, and for not taking timely measures to avoid the S. by a 
reasonable margin; and the damages were divided. 

This was a libel by John G. Montvet and others, owners of the 
schooner Clara E. Simpson, against the steamship Dorian, to re- 
cover damages resulting from a collision. 

Carver & Blodgett and J. Langdon Ward, for libelants. 
Wing, Putnam & Burlingham, for claimant. 

BEOWN, District Judge. At about 11 o'clock on the night of 
December 4, 1894, the libelants' schooner Clara E. Simpson, bound 
west through Long Island Sound, was sunk with ail on board, in a 
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collision with the steamship Dorian, bound east The collision oc- 
curred at a point about 2^ miles N. by W. f rom Eaton's Point light. 
The stem of the steamer struck the schooner's starboard side near 
the mizzen rigging, at an angle of from two to four points. The 
master and two others were rescued; the rest of the crew were 
drowned. The above libel was filed to recover damages for the 
loss of schooner, cargo, and personal effects. 

Each vessel charges that the collision was caused by the fault of 
the other, through a sheer made to the southward shortly before 
collision. Each admits that a change of course was made to the 
southward; but each avers that her own change was so long prior 
to the collision as to be in no degree the cause of it. 

The steamer's witnesses say that the schooner's red light was 
seen about two miles distant, a half point on their starboard bow ; 
that the steamer's heading was then at once changed from E. -J 
l!>r., to E, by S. i S., so as to bring the schooner's red light one point 
on the steamer's port bow ; that the schooner at no time showed her 
green light, but only her red light, until a few moments before 
-collision, when being only about 700 feet distant and two or three 
points on the steamer's port bow, she suddenly showed both lights 
and ran under the steamer's stem. The master of the schooner, on 
the contrary, who was in charge of her navigation, says, that at no 
time did the schooner show her red light to the steamer, but only 
her green light; that when the steamer was two or three miles dis- 
tant, upon being reported by the lookout, he went to the forecastle 
head, and with his glasses made eut both colored lights of the 
steamer a little on his starboard bow ; that he remained there until 
the steamer shut in her red light, and showed her green light only, 
about a mile distant and considerably upon his starboard bow ; that 
he then went aft, and that the steamer, when her green light bore 
about two or three points on his starboard bow, and being 400 or 
500 yards distant, as he estimated, suddenly turned to the south- 
ward, showed both lights, and ran down upon him, as before stated. 

Not only are thèse statements utterly irreconcilable, but each 
ascribes to the other an extremely improbable course of navigation. 
Each practically allèges that when ail danger of collision was past, 
and the vessels were heading away from each other so as to pass 
at a distance of from 500 to 1,000 feet apart, the other, without the 
least reason, turned to the southward and ran into collision. 

An undoubted error in the statement of the master of the schoon- 
er as to the time and place when he put his vessel on a west course 
is pointed eut by the respondent's counsel. Early in the evening 
the schooner had come to anchor about three miles eastward of 
Eaton's Point light. At about 10 o'clock p. m., the wind springing 
up from N. by E., she again got under way, closehauled on the star- 
board tack. Soon afterwards the captain gave the wheel to the 
wheelman, and she was put upon a course N. W. by W., one point 
free, and making about 4^ knots per hour. The captain says that 
the change to west was afterwards made when Eaton's Point light 
bore S. W. by W., which would be at a point three miles east of the 
place of collision, a point which was nearly dead to windward of the 
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place where the schooner was auchored, and which it was impos- 
sible she could reach on her starboard tack. 

The respondent argues from this error, and from some other 
minor considérations, that the story of the master, supported to 
some estent by the wheelman, is a fabrication, designed to conceal 
a change of course from N. W. by W. to W. just before collision, 
which the respondent urges was the change alleged by the steamer, 
and a change made heedlessly without previous observation of the 
steamer's near présence. The master's évident mistake, and the 
other circumstances cited, seem to me insufficient to support this 
charge. The severe expérience of the master in the collision might 
naturally cause some confusion in his recollection on a matter of 
such secondary importance as the bearing of Eaton's Point light 
when he changed his course; and the correction in, the stenog- 
rapher's notes as to this bearing indicates some apparent uncer- 
tainty in his recollection. The bearing was probably about S. by 
W., instead of S. W. by W. The gênerai narrative of the master is 
in itself reasonable and probable. It accords to a considérable 
estent with the undoubted movements of the steamer; although 
her bearing of two or three points on his starboard bow, when her 
two colored lights were shown the second time, cannot be taken as 
correct, unless the schooner changed a second time to the south- 
ward, shortly before collision, which, from ail the circumstances, 
and the conversation between the master and wheelman after the 
collision, I think she did. 

The story of the steamer, however, is quite as unsatisfactory as 
that of the schooner. It is not consistent with the theory that the 
schooner's red light was seen while the latter was on a course of N. 
W. by W. For the steamer's évidence leaves no doubt that the 
change of which she complains was only about 30 or iO seconds be- 
fore the collision. This appears from three circumstances : (1) The 
testimony that the vessels were then only about 700 feet apart: (2) 
The mate, who was in charge of the steamer, says that as soon as 
the schooner's two lights were seen, he ordered the engines reversed ; 
the engineer says they were reversed fuU speed within 10 seconds, 
and that there were but 12 or 15 révolutions backward before 
collision, fuU speed being 60 révolutions: (3) The wheelman put the 
wheel hard a-starboard as soon as the lights were seen, and only 
just got it hard over as the collision occurred. Had the schooner 
been previously going N. W. by W., she must hâve changed three 
points to show her two lights to the steamer, and three or four points 
more before collision; and with the steamer, heading E. by S. J S., 
and the schooner two or three points on her port bow, the schooner 
could not, from that position, hâve got across the steamer's bow 
within 30 or 40 seconds or reached the place of collision; and it is, 
moreover, so improbable as to be inconceivable, that with the bright 
lights of the steamer within 200 or 300 yards, the schooner should 
hâve turned six points towards the steamer and run under her stem, 
even if it was possible to reach her. 

But even this, if true, would not hâve excused the steamer from 
blâme. For by her own further testimony it appears that from the 
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time -wlien the schooner's red light was first seen, viz., about a half 
point on the steamer's starboard bow, until the two lights were seen, 
about 30 seconds before collision, there was only time to turn the 
steamer's head a point and three-quarters more to the southward, 
viz., to E. by S. J S. (which of itself would bring the schooner's light 
1^ points on the port bow), and to go ahead enough to broaden the 
light off about one point more; that is, from 300 to 700 feet, occupy- 
ing from 20 to 45 seconds, according as the schooner was heading 
W. or N. W. by W.; so that the schooner could not hâve been seen 
by the steamer, according to the latter's testimony of what occurred, 
nor any efforts made by the latter to avoid the schooner, until from 
45 to 90 seconds before collision. This was a gross fault in the 
steamer, which was bound to keep away from the schooner by a good 
margin, and by seasônable maneuvers. That the interval was short 
between the time when the schooner was flrst seen and the appear- 
ance of her two lights, is conflrmed by the explicit statement of 
Martin, the mate, who on cross-examination says, "It was a very 
short time?'; and though he calls it "three or four minutes, likely," 
what was done, viz. to broaden off only a point, shows the interval 
to be about one-half or three-quarters of a minute only. 

From the circumstances of the collision, and the probabilities of 
the case, I am quite satisfied that the collision did not take place in 
the manner indicated by the witnesses on either side, but that the 
vessels for several minutes previous to the collision were approach- 
ing very nearly head and head, not varying more than half a point 
from directly opposite; that the master of the schooner placed the 
steamer more upon his starboard bow than she really was, from the 
fact that he viewed her from the starboard side. This is conflrmed 
by the fact that the wheelman did not see the steamer's lights until 
very shortly before collision. I am persuaded that the steamer paid 
no attention to the schooner, and took no steps to avoid her until 
very near her, and after the steamer had shut in her red light and 
showed only her green light to the schooner, which appeared to the 
master to be somewhat on his starboard side, though I doubt if at 
that time it really was so; that the steamer within a minute and a 
half of collision, or less, and when both the schooner's lights were 
probably visible, ported her wheel to go to the southward of the 
schooner; and that the schooner about the same time starboarded 
her wheel to go to the southward, either because it seemed safe to do 
so while the steamer's green light only was visible, or because after 
seeing both lights through the steamer's swing, starboarding seemed 
the safer course. This swing to the southward by the schooner 
would account for the bearing of the steamer's two lights two or 
three points or more on the schooner's starboard bow, as testiûed 
to by the captain and the wheelman, when the latter flrst saw them. 
The schooner is, therefore, to blâme for making a wrong change of 
course; and the steamer for neglecting to take timely measures to 
avoid the schooner by a safe margin so as to avoid creating the alarm 
to which the steamer's change of course must be ascribed. 

The case is very closely similar in ail important respects to that 
of The Farnley, 8 Fed. 629, in which the late Chief Justice Waite, 
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sitting on appeal in the Fourth circuit, lield both tlie steamer and 
the sailing vessel in fault for almost exactly similar errors. In this 
case, as in that, the duty and responsibility of keeping ont of the 
way of the schooner rested upon the steamer, and there was nothing 
to prevent her doing so seasonably. They were approaching nearly 
end on, and in this case, as in that, the steamer took no means to 
avoid the schooner until about 400 yards from her. 

"Undep thèse circumstances," says Chief Justice Waite (page 637), 
"it seems clear to me that the steamer held her course too long with- 
out making calculations to get by. It is undoubtedly true that iC 
the schooner had ported her helm, instead of starboarding, the col- 
lision would hâve been avoided; but that, in my opinion, does not 
excuse the steamer from her original fault in getting so close as to 
make it possible to bring the vessels together in such a -way. When 
there is plenty of sea room, and nothing to prevent, it is wrong for 
a steamer, in passing a sailing vessel at night, to go so near as to 
permit a collision in conséquence of a mistake of this character on 
the part of the schooner. It is her duty to give a passing vessel a 
wide berth when it can be done, and to run no risk of errors or mis- 
calculations." 

Decree for libelants for one-half the damages, and the costs to be 
divided. 



THE WHITEHALL. 

BRIGGS V. THE WHITEHALL. 

(District Court, S. D. New York. June 11, 1895.) 

CoLLisiou— Fbbrtboat and Ltghteh— Fog— Signals not Hbard. 

The sail lighter B. left lier wharf near the Hamilton Avenue Ferry, Brooli- 
lyn, in the morning, in a light wind to go down the Bast river against the 
flood tide; soon afterwards she was enveloped in a thieli fog when abreast 
of Governor's Island, and in the usual traclî of the ferryboats. She blew 
homs whlch were not heard on the ferryboat W. as she approached at a 
moderate speed, and coUlsion ensued. Held, upon the évidence, that there 
was no fault in the ferryboat; that the W. was justified in startiug in fog, 
and that prudence required the lighter, in that situation, to haul nearer 
the Governor's Island shore, and the llbel was dismissed without costs. 

This was a libel by Marvin Briggs, owner of the lighter M. S. 
Bernite, against the ferryboat Whitehall, to recover damages for a 
collision. 

Alexander & Ash, for libelant. 

Hyland & Zabriskie (Chas. M. Hough, of counsel), for respondents. 

BKOWN, District Judge. At about 7:40 o'clock of October 20, 
1894, as the ferryboat Whitehall was making her trip from Hamilton 
avenue, Brooklyn, to her slip at the Battery, in a dense fog, she came 
in collision with the libelant's lighter M. S. Bernite, which was under 
sail, in a light breeze, in the first of the flood tide when abreast of 
Governor's Island and probably about one-third of the distance 
across the stream. The lighter had left the wharf at the Union 
Stores, about three blocks above the Hamilton Avenue Ferry, at a 
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little after 7 a. m. At that time the weather was clear, She was 
overtaken by dense fog some 10 or 15 minutes before collision. 

The coming of a dense fog was perceived a few minutes before the 
lighter was enveloped in it. She was right in the path of ferry- 
boats, and was proceeding very slowly. In that situation I think it 
was the duty of the lighter to remove herself from the necessary 
track of ferryboats, and towards the Governor's Island shore, and 
there come to anchor, as she might easily hâve done. This was a 
plain and simple means of avoiding certain danger to herself and 
to the ferryboats, which were under a public necessity of crossing 
from Brooklyn to New York. 

The witnesses from the schooner testify that their fog horns were 
properly blown. It is certain that they were not heard upon the 
ferryboat, and that the ferryboat was also proceeding slowly. Thèse 
facts are proved not only by the ferryboat's men, but by other trust- 
worthy and expert witnesses, who were carefully listening for fog 
signais. Considering the eccentricities of sound in fog (The Lepanto, 
21 Ped. 651, 656-658), I cannot, therefore, flnd the ferryboat in fault 
for not hearing the schooner's fog signais, if they were given; nor 
does the évidence show any excess of speed. The ferryboat was not 
obliged to stop navigation during the fog; no rule of navigation 
requires this. The public necessities require that trafBc shall not 
be wholly discontinued, and I cannot flnd, upon the testimony, that 
the ferryboat was not going at as moderato speed as was prac- 
ticable; so that if the collision is not to be deemed due to any remiss- 
ness of the schooner, as to the sounding of fog signais, or in not put- 
ting herself out of the way of the known track of the ferryboats, 
it must be set down to unavoidable casualties of navigation. 

Libel dismissed, without costs. 

End CI' Cases ik Vol. 68. 



